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ALMMkMA-Al  Miner)  12;  (1  Stow.)  18;  (2  Stow.)  19,  20;  (8  Stow.)  20,  21; 

(1  Stow,  ft  P.)  21;  (1,2,  3  Stow,  ft  P.)  23;  (4,  ff  Stow,  ft  P.)  24;  (ffStow. 

ft  P.,  and  1  Porter)  26;  (1, 2  Pdrtor)  27;  (3, 4  Portor)  29;  (4,  ff,  6  Pbrtor) 

aO;  (6,  7  Portor)  31;  (8,  9  Portor)  33;  (1)  34,  35;  (2,  8)  36;  (8,  4)  37; 

(4,  5)  39;  (8,  7)  41;  (7,  8)  42;  (9,  10)  44;  (11, 12)  46;  (18,  14,  18)  48; 

(15,  18)  50;  (17, 18)  52;  (18,  19)  54;  (20^  21)  56;  (22,  23)  58;  (24,  251 

60. 
lBBAimA8-(l,  2)  33;  (2)  35;  (8)  36;  (4)  37,  38;  (5)  39,  41;  (8)  42;  (7,  8) 

44,  46;  (8,  9)  47;  (ft  10)  50;  (10,  11)  52;  (11,  12)  54;  (12, 13)  56;  (18, 

14)  58;  (14,  15)  60. 
(UufORiaA— (1)  02,  54;  (2)  56;  (3)  58;  (4)  6a 
OoiarnonoDT--(Kirby,  and  1, 2  Boot)  1;  (1. 2  Day)  2;  (8  Day)  3;  (4  Day)  4; 

(5  Day)  5;  (1)  6.  7;  (2)  7;  (3)  8;  (4)  10;  (6)  13;  (8)  16;  (7)  18;  (8)  20; 

(9)  21;  (10)  25,  26,  27;  (11)  27,  29;  (12)  30,  31;  (13)  33;  (18,  14)  35; 

(14)  36;  (16)  38,  39;  (16)  41;  (17, 18)  44;  (18)  46;  (19)  48;  (19, 20)  50; 

(20)  52;  (21)  54;  (21,  22)  56;  (22)  58;  (23)  60. 
Db^wabs— (1  Harr.)  23^  25,  26.  27;  (2  Harr.)  29,  30^  31,  33;  (4  Hair.) 

42,  44;  (5  Harr.)  48^  60. 
FLOBmA-Kl)  44,  46;  (2)  48^  50;  (3)  52;  (4)  54,  56;  (5)  5a 
Qmboia— (1 T.  U.  P.  Charlton)  4;  (1)  44;  (2, 3)  46;  (4, 5)  48;  (8»  7)  50;  (ft  9) 

52;  (ft  10)  54;  (11,  12)  56;  (12, 13,  14)  58;  (15,  18)  60. 
lLLiicoi»-<Bi«Me)  2;  (1  Scam.)  25,  26,  27,  2%  29,  30,  32,  33;  (2  Soam.) 

3ft  35;  (8  Scam.)  36;  (ft  4  Scam.)  38;  (4  Scam.)  39;  (1  Qilm.)  41; 

(2  Gilm.)  43;  (3  Oilm.)  44;  (4  Oilm.)  46;  (5 Gilm.)  48, 50;  (11)  50;  (11, 

18)  52;  (1ft  18)  54;  (1ft  14),  56;  (14,  15)  58;  (15)  60;  (16)  61. 
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14  Schedule. 

bmiAKA— (1  BUokL)  12;  (2  Bl«ckf.)  18, 20, 21;  8  Bl«ckf.  25, 26;  (4  Blaokl) 
28,  29,  30,  32;  (5  Blaokf.)  32,  33,  35,  36;  (6  Blaokf.)  36^  38,  39; 
(7  Blaokf.)  39, 41,  43;  (8  Blaokt)  44,  46;  (1)  48^  50;  (2)  52;  (2,  S)  54; 
(8)  56;  (4)  58;  (6,  6)  61. 

Iowa— <Morri8)  39,  41,  43;  (1  Q.  Ofeene)  46,  48^  50;  (2  O.  Greeoe)  52; 
(3  G.  Oreane)  54,  56;  (4  G.  Greene)  61. 

KsuraoKT— (1  Sneed)  2;  (Hardin)  3;  (1  Bibb)  4;  (2  Bibb)  4,  5;  (3  Bibb)  6; 
(4  Bibb)  7;  (1  A.  K.  Marsh.)  10;  (2  A.  K.  Marsh.,  and  litt.  SeL  Gas.)  12; 
(8  A.  K.  Marsh.,  and  1,  2  litC)  13;  (3,  4  LiU.)  14;  (1,  2  Mon«,  and  5 
litt)  15;  (3,  4  Mon.)  16;  (5,  6  Mon.)  17;  (7  Mon«)  18;  (1,  2,  3  J.  J. 
Marsh.)  19;  (3,  4,  5  J.  J.  Marsh.)  20;  (5,  6  J.  J.  Marsh.)  22;  (7  J.  J. 
Marsh.)  22,  23;  (1  Dana)  25;  (2  Dana)  26;  (3  Dana)  28;  (4  Dana)  29; 
(5  Dana)  30;  (6,  7  Dana)  32;  (8,  9  Dana)  33;  (9  Dana,  and  1  B.  Mon«) 
35;  (1,  2  B.  Mon.)  36;  (2,  3  B.  Mon.)  38;  (3,  4  B.  Mon.)  39;  (4,  5  B. 
Mon«)  41;  (5,  6  B.  Mon.)  43;  (6  B.  Mon.)  44;  (7  B.  Mon.)  45;  (7,  8  B. 
Mon.)  46;  (8,  9  B.  Mon.)  48;  (9,  10  B.  Mon.)  50;  (10,  11  B.  Mon.)  52; 
(12  B.  Mon.)  54;  (13  B.  Mon.)  56;  (14  B.  Mon.)  58;  (14, 16  B.  Mon.)  61. 

LiOUniAKA— (1»  %  3  Mart)  5;  (3, 4  Mart)  6;  (5, 6, 7  Mart)  12;  (8, 9, 10, 11, 
12  Mart)  13;  (1,  2  Mart,  N.  S.)  14;  (3  Mart,  N.  S.)  15;  (4,  6  Mart. 
K.  S.)  16;  (6  Mart,  N.  S.)  17;  (7  Mart,  N.  8.)  18;  (8  Mart,  N.  S.)  19, 
20;  (1,  2)  20;  (2,  3)  22;  (3,  4)  23;  (6,  6)  25;  (6,  7)  26;  (8)  28;  (9,  10) 
29;  (11)  30;  (12)  32;  (13,  14)  33;  (15, 16)  35;  (17,  18,  19)  36;  (1  Rob.) 
36;  (1,  2,  8  Bob.)  38;  (4, 5, 6  Bob.)  39;  (6,  7,  8,  9  Bob.)  41;  (10, 11, 12 
Bob.)  43;  (1  Ann.)  45;  (2  Ann.)  46;  (3  Ann.)  48;  (4  Ann.)  50;  (5  Ann.) 
52;  (6  Ann.)  54;  (7  Ann.)  56;  (8  Ann.)  58;  (9  Ann.)  61. 

Minn— (1  GnenL)  10;  (2  Greanl)  11;  (3  GreenL)  14;  (4  GraenL)  16; 
(5GieenL)17;  (6  GreenL)  19;  (6, 7  GreenL)  20;  (7, 8  GieenL)  22;  (8»  9 
GreenL)  23;  (10  Me.)  25;  (11)  25,  26;  (12)  28;  (13)  29;  (14)  30,  31; 
(15)  32;  (15,  16)  33;  (17)  35;  (18,  19)  36;  (20)  37;  (21,  22)  38;  (22,  28) 
89;  (23,  24)  41;  (25)  43;  (26)  45;  (26,  27)  46;  (28,  29)  48;  (29,  80,  31) 
50;  (31, 82)  52;  (32;  33)  54;  (34, 35)  56;  (35, 36, 37)  58;  (87)  59;  (38)  61. 

Maxtland— (1»  2>  3,  4  H.  ft  M.)  1;  (lH.ftJ.)2;  (2H.ftJ.)3;  (3H.ftJ.) 
5,  6;  (4  H.  ft  J.)  7;  (5  H.  ft  J.)  9;  (6  H.  ft  J.)  14;  (7  H.  ft  J.)  16;  (1 BL 
0h.)17,18;(lH.ftG.)18;(l,2GiU  ft  J.)  19;  (2  BL  Oh.,  and  2, 3  G. 
ftj.)20;  (8  Bl.  Ch.,  and  3  G.  ft  J.)  22;  (4, 5  G.  ft  J.)  23;  (5,6G.ftJ.) 
25;  (6,  7G.  ft  J.)  26;  (7  G.  ft  J.)  28;  (8G.ftJ.)29;  (9G.ftJ.)31| 
(10G.ftJ.)32;  (11  G.  ft  J.)  33,  35,  37;  (12G.  ftJ.)38;  (1  Gill)  39; 
(2GiU)41;  (8CK11)43;  (4GiU)45;  (5,6Gill)46;  (6,7GiU)48;  (8Gill) 
50;  (9  GiU)  52;  (1)  54;  (2,  3)  56;  (4,  5)  59;  (5,  6,  7)  61. 

MlBaacHU8TT8HQainoy)  1;  (1)  2;  (2,  3,  4)  3;  (5,  6)  4;  (7,  8)  5;  (9, 1%  11) 
6;  (12, 13, 14)  7;  (15, 16)  8;  (17)  9;  (1  Pick.)  U;  (2  Piok.)  13;  (8  Pick.) 
15;  (4,  5  Pick.)  16;  (6  Pick.)  17;  (7,  8,  9  Pick.)  19;  (9,  10  Pick.)  80; 
(11,  12  Pick.)  22;  (12,  13  Pick.)  24;  (13, 14, 15  Pick.)  25;  (15, 16  Pick.) 
26;  (16,  17  Pick.)  28;  (18  Pick.)  29;  (19  Pick.)  31;  (20  Pick.)  32;  (22 
Pick.)  33;  (28  Pick.)  34;  (24  Pick.,  and  1,  2  Met)  35;  (2,  8  Met)  37; 
(8,  4,  5  Met)  38;  (5,  6,  7  Met)  39;  (7,  8  Met)  41;  (9,  10  Met)  43; 
(11, 12  Met)  45;  (12,  18  Met)  46;  (1,  2  Cosh.)  48;  (8,  4  CodL)  50; 
(5  Cosh.)  51;  (5,  6  Cnsh.)  52;  (6  Cosh.)  53;  (7,  8  CodL)  54;  (9  Oiuh.) 
55^  57;  (10  Onsh.)  57;  (11, 12  Cnsh.)  59;  (1,  2  Gray)  61. 

MKBuyjMl  I>oug.)  M,  41;  (2  Dong.)  43,  45, 47;  (1)  48L  51»  53;  (^  M. 
87|(%8)59;(3)61. 
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Sghkduul  19 

MtnmoBA-a)  85,  €L 

MmaaBim-(W9lk0i)  12;  (1  How.)  86^  28, 29,  aX;  (2  How.)  32;  (S,  4  How.) 
24;  (4, 5  How.)  35;  (5  How.)  37;  (6  How.)  38;  (7  How.,  and  1  S.  ft  M.) 
40;  (2,  3  a  ft  M.)  41;  (4,  ff  S.  ft  M.)  43;  (6,  6,  7  S.  ft  M.)  45;  (8,  9  S. 
ft  M.)  47;  (9,  10  S.  ft  M.)  48;  (11  S.  ft  M.)  49;  (12,  13  S.  ft  M.)  51; 
(13,  14  S.  ft  M.)  53;  (23)  55,  57;  (24,  25)  57;  (25,  26)  59;  (27,  28)  61. 

Ml880l7Ri--(l)  13, 14;  (2)  22;  (3)  22,  23,  25,  26;  (4)  28^  29,  31;  (6)  31, 
32;  (6)  34,  35;  (7)  37,  38;  (8)  40,  41;  (9)  43;  (9,  10)  45;  (10,  11)  47| 
(11,  12)  49;  (12)51;  (13)  53;  (14, 16)  55;  (16, 16, 17)  57;  (17, 18, 19)  59; 
(19«  20)  61. 

Hsw  HAMP8Hnts-<l)  8;  (2)  9;  (3)  14;  (4)  17;  (6)  20,  22;  (6)  23,  25,  26; 
(7)  26,  28;  (8)  28,  29,  31;  (9)  31,  32;  (10)  34;  (11)  35;  (12)  37;  (13) 
38;  (13,  14)  40;  (16,  16)  41;  (16,  17)  43;  (18)  45,  47;  (19)  49;  (19,  20) 
51;  (21,  22)  53;  (22,  23,  24)  55;  (24,  26^  26)  57;  (26,  27.  28)  59;  (28, 
29)61. 

Hsw  Jbbsxt— (Coxe)  1;  (1  Pen.)  2;  (2  Pen.)  4;  (1  South.)  7;  (2  Soath.)  8; 
(1  Halst)  10;  (2  Halst)  U;  (3  Halst.)  14;  (4  Halst.)  17;  (5  Haiti.)  18; 
(6  Halrt.)  19,  20;  (1  Sax.,  7  Halst)  21;  (1  Or.,  1  Sax.,  7  Halat.)  22; 
(1  Sax.,  1  Or.)  23;  (1,  2  Or.)  25;  (2  Or.)  27;  (3  Or.)  28^  29;  (2Chr.  Ch.) 
29;  (1  Harr.,  3  Or.  Ch.)  31;  (1  Harr.,  1  Or.  Ch.)  32;  (2  Harr.,  1  Chr.  Ch.) 
34;  (1  Or.  Ch.,  2,  3  Harr.)  35;  (3  Harr.)  37;  (3  Or.  Ch.,  1  Spenoer,  3  ft 
4  Harr.)  38;  (1  Spenoer,  3  Or.  Ch.)  40;  (3  Or.  Ch.) 41;  (1  Spenoer,  3  Or. 
Ch.,  1  Halst.  Ch.)  43;  (1  Spenoer,  1  Halst  Ch.)  45;  (1  Zab.,  2  Halst 
Ch.)  47;  (2  Zab.,  3  Halst  Ch.)  51;  (2, 3  Zab.)  53;  (3  Zab.,  4  Halst  Ch.) 
55;  (3  Zab.,  1  Stock.  Ch.)  57;  (4  Zab.,  1  Stock.  Ch.)  59;'  (4  Zab.)  61. 

ITbw  YoaK-<l,  2  Johns.  Oas.)  1;  (3  Johns.  Cas.,  1,  2  OaL  Cas.,  1,  2, 3  CtS.) 
2;  (1,2, 3  Johns.)  3;  (4,6  Johns.)  4;  (6, 7,8  Johns.) 5;  (9, 10, 11  Johns.: 
6;  (12,  13,  14  Johns.,  1,  2  Johns.  Ch.)  7;  (16»  16,  17  Johns.,  3,  4  Johns. 
Ch.)  8;  (18  Johns.,  6  Johns.  Ch.)  9;  (19  Johns.,  6  Johns.  Ch.)  10;  (20 
Johns.,  7  Johns.  Ch.)  U;  (1  Cow.)  13;  (Hop.  Ch.,  and  2  Cow.)  14;  (3, 4, 
6  Cow.)  15;  (6(}ow.)  16;  (7  Cow.)  17;  (8, 9  Cow.)  18;  (1  PaL,  1, 2  Wend.) 
19;  (2, 3  Wend.)  20;  (2  PaL,  4, 6, 6  Wend.)  21;  (2, 3  P^.,  6,  7, 8  Wend.) 
22;  (3  Pai)  23^  24;  (8,  9,  10  Wend.)  24;  (4  Pal.,  10,  11  Wend.)  25; 
(4  PaL,  11,  12,  13  Wend.)  27;  (6  PaL,  13,  14  Wend.)  28;  (6  Pai.)  29; 
(16,  16  Wend.)  30;  (6,  7  Pai.,  17,  18  Wend.)  31;  (7  PaL,  19,  20  Wend.) 
32;  (7,  8  PaL,  21,  22  Wend.)  34;  (23,  24,  25  Wend.,  8  Pki.)  35;  (25. 26 
Wend.,  1,  2  Hill,  9  PaL)  37;  (9  PaL,  2, 3  Hill)  38;  (10  PaL,  4, 5,  6  HiU) 
40;  (6  Hill)  41;  (7  Hill,  10,  11  PaL)  42;  (1,  2  Denio,  11  PaL,  1  Barb. 
Ch.)  43;  <1,  2  Barb.  Ch.,  3  Denio)  45;  (4,  6  Denio,  2  Barb.  Ch.)  47; 
(3  Barb.  Ch.,  6  Denio)  49;  (1,  2)  49;  (2,  3)  51;  (3,  4)  53;  (4,  6,  6)  55; 
(6,  7)  57;  (7,  8,  9)  59;  (9,  10)61. 

ITOSTH  Casolina— (1  Mart,  1  Hayw.,  1  TayL)  1;  (2  Hayw.,  1  Conf.)  2; 
(I  Mnrph.)  3, 4;  (2  Murph.)  5;  (1, 2  Law  Rep.)  6;  (1  T.  R.)  7;  (3  Murph., 

1  Hawks)  9;  (2  Hawks)  11;  (3  Hawks)  14;  (4  Hawks)  15;  (1  Dev.)  17; 
(2  Dev.)  18^  21;  (1  Dev.  £q.)  18;  (3  Dev.,  2  Dev.  Eq.)  22,  24;  (4  Dot., 

2  DeT.  £q.)  25;  (4  Dev.,  2  Dev.  £q.,  1  D.  ft  B.,  1  D.  ft  B.  £q.)  27; 
(1,  2  D.  ftB.,  1  D.  ftB.  Bq.)  28,30;  (1  D.  ftB.  £q.,  2  D.  ft  B.)  31;  (3, 4 
D.  ft  a,  2  D.  ft  B.  Bq.)  32;  (4  D.  ftB.,  2  D.  ft  B.  Eq.)  34;  (1  Ired.)  35; 
(1  Ired.  £q.)  36;  (2  Ired.)  37;  (2,  3  Irad.,  2  Irad.  Eq.)  38;  (3,  4  lied., 
%3 Ired.  Eq.)  40;  (4, 6  Ired.,  3  Ired.  Eq.)42;  (6, 6  Ired., 3, 4  IiwL Eq.) 
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44;  (6»  7  Ind^  4  iNd.  Ch.)  45;  a  8  Irad.,  4, 6  iMd.  Bq.)  47;  (8, 9  iNd.. 

5  Ind.  Bq.)  49;  (9,  10, 11  Irad.,  4  Irad.  Bq.)  51;  (11  Irad.,  7  Irad.  Bq.) 
53;  (12, 13  Irad.,  8  Ind.  Bq.)  55;  (13  ItmL,  8  Irad.  Bq.,  BuibM  L., 
Boabee  Bq.)  57;  (Botbee  L.,  1  Jonet  L.,  Boibee  Bq.,  1  Jonet  Bq.)  59. 

Omo-(l)  13;  (2)  15;  (3)  17;  (4)  19,  30;  (5)  22, 24;  (4)  25,  27;  ff)  ^  »! 
(8)  31.  32;  (9)  34;  (10)  36;  (11)  37,  38;  (12)  40;  (13)  42;  (14, 15)  45; 
(IQ  47;  (17)  49;  (18)  51;  (19)  53;  (20)  55;  (1,  2  Ohio  St.)  59. 

rumsTLyAinA— (1  Add.,  1,  2,  3  Dili,  1,  2  Yeatet)  1;  (1  Bin.,  3,  4  Yeatat) 
2;  (2  Bin.)  4;  (3,  4  Bin.)  5;  (6,  6  Bin.)  6;  (1,  2  8.  ft  R.)  7;  (3, 4  S.  ft  R.) 
8;  (fi^  6  8.  ft  R.)  9;  (7  a  ft  B.)  10;  (8,  9  &  ft  B.)  U;  (10  &  ft  B.)  13; 
(11, 12  8.  ft  B.)  14;  (13  8.  ft  B.)  15;  (14, 15^  18  8.  ft  B.)  16;  (17  a  ft  &.) 
17;  (1  BAwle)  18;  (2  Bftwle)  19;  (2  Bawla,  1, 2  P.  ft  W.)  21;  (3  Bawle, 
8,3P.ftW.)23^24;  (4  Bftwle,  1,  2  Wfttta)  26;  (4  Bawle,  2,  3  Watte) 
27;  (6  Bawle,  4  Watte)  28;  (1  Whart)  29;  (1,  2  Whart,  6  Watte)  30; 
(8Watte,3Whart.)31;  (7  Watte)  32;  (4  Whart)  33;  (8,  9,  Wattt,  4, 

6  Whart)  34;  (9,  10  Watte,  8  Whart)  36;  (8  Whart,  1,  2,  3  W.  ft  &) 
87;  (3  W.  ft  a)  38;  (3,  4,  6W.  ft8.)  39;  (6,  8W.  ft&)40;  a  8.9  W. 
fta)42;(l,2Pa.8t)44;(2,3,4,6)45;(H8,7)47,  a.8,9,10)49j 
(10^  11, 12)  51;  (13, 14, 16)  53;  (18, 17, 18)  55;  (18, 19,  20)  57;  {20.  2l1 
59;  (22)  60. 

Bn>Di  LnjLinMl)  U>  36^  Sl>  83;  (2)  55,  57,  6a 

Booth  Cabouha— (1,  2  Bay,  1  Daiaii.  Bq.)  1;  2  Daiaii.  Bq.,  1  Brar.)  2; 
(2  Brer.)  3;  (3  Daiaii.  Bq.,  2  Brar.)  4;  (3  Demi.  Bq.,  3  Brev.)  5;  (4 
Deiaa.Bq.,  3  Brar.)  6;  (lN.ftH.)9;  (1  N.  ft  H.,  1  MoC.)  10;  (1,  2 
MiU)  12;  (2  MoC.)  13;  (1  Harp.  Bq.)  14;  (3  MoC.)  15;  (1,  2  MoC.  Ch.) 
16;  (4  MoC)  17;  (1  Harp.)  18;  (1  BaL)  19;  (1,  2  BaL,  1  BaL  Bq.)  21; 
(2BaL,lBaLBq.,lBioh.Bq.)23;  (1  Bioh.  Bq.)  24;  (1  Hill,  1  Hill  Ch.) 
26;  (2  Hill,  1,2  Hill  Cai.)  27;  (2  Hill  CSi.)  29;  (3  Hill,  1  BUey,  1  BOey 
Gh.,  2  Hill  Ch.)  30;  (Dudley)  31;  (Bioe)  33;  (ChevM)  34;  (MoM.) 
36;  (1  MoM.  Bq.,  2  MoM.)  37;  (2  MoM.,  1  Spem  Bq.)  39;  (1  Spean, 
1  Spean  Bq.)  40,  42;  (1  Rioh.  Bq.,  1  Rioh.,  2  Spean)  42;  (1,  2  Rioh., 
1, 2  Rioh.  Bq.)  44;  (2,  3  Bioh.)  45;  (2Rioh.  Bq.)  46;  (1  SCiob.  Bq.,  1, 2 
Strob.)  47;  (2,  3  Strob.,  2  Strob.  Bq.)  49;  (3, 4  StroU,  3  Strob.  Eq,)  51; 
(4,  6  Strob.,  4  Bioh.,  4  Strob.  Bq.)  53;  (3, 4  Bioh.  Bq.,  4, 6, 8  Bioh. )  55; 
(4  Bioh.  Bq.,  5  Rioh.)  57;  (5,  8  Bioh.  Bq.,  8  Rioh.)  60. 

9tein88B>-(l  Oirert)  3;  (1  Cooke,  2  Oirert)  5;  (3,  4, 6  Hay.)  9;  (Peck)  14; 
(M.  ft  Y.)  17;  (1,  2,  3  Yerg.)  24;  (4,  5  Yerg.)  26;  (8,  7  Yerg.)  27; 
(8  Yerg.)  29;  (9,  10  Yerg.)  30;  (10  Yerg.)  31;  (1  Meigt)  33;  (1  Hnmph.) 
34;  (2  Hnmph.)  36^  37;  (3  Hnmph.)  39;  (4  Hnmph.)  40;  (5  Hnmph.) 
42;  (8  Hnmph.)  44;  (7  Hnmph.)  46;  (8  Hnmph.)  47;  (8, 9  Hnmph.)  49; 
(9,  10  Hnro^)  51;  (10, 11  Hnmph.)  53;  (1  Swan)  55, 57;  (2  Swan)  58; 
(1  Sneed)  60. 

Texa»-(1)  46;  (2)  47;  (3)  49;  (4,  6)  51;  (6,  8)  55;  (8)  56;  (7,  8,  9)  58;  (9. 
10,  11)  60. 

VnMOKT— (1  N.  Chip.,  1  D.  Chip.)  1;  (1,  2  l^ler)  2;  (1  D.  Chip.)  6^  12; 
(1  Aik.,  2  D.  Chip.)  15;  (2  Aik.  16;  (1)  18;  (2)  19,  21;  (3)  21,  23;  (4) 
23^  24;  (5)  26;  (8)  27;  (7)29;  (8)30;  (9)31;  (10)33;  (11)34;  (12)36; 
(13)  37;  (14)  39;  (16)  40;  (18, 17)  42;  (17, 18)  44;  (18. 19)  46;  (19)  47; 
(20)  49;  (20.  21)  50;  (21,  22)  52;  (22,  23)  54;  (23)  56;  (24,  28)  58;  (26^ 
26)60. 
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VtenHlA-O  Jdt,  1,  2  WMh.,  1,  2  CaU)  1;  (3,  4,  5  OJl)  2;  (1,  2  E.  ft  M., 
6  OOl)  3;  (4  H.  ft  M.,  1  Manf.)  4;  (1  Va.  Gas.,  %  3  Manf.)  5;  (4  Mnnf.) 
6;  (5  Manf.)  7;  (6  Munf.)  8;  (1  Gilm.)  9;  (1  Rand.)  10;  (2  Rand.)  14; 
(3, 4  Band. )  15;  (5  Rand.)  16;  (6  Rand.)  18;  (1  Leigh)  19;  (2  Leigh)  21; 
(3  Leigh)  23;  (3,  4  Leigh)  24;  (4  Leigh)  26;  (5  Leigh)  27;  (6  Leigh)  29; 
(7  Leigh)  30;  (8  Leigh)  31;  (9  Leigh)  33;  (10  Leigh)  34;  (11  Leigh)  36; 
(11, 12  Leigh) 37;  (1  Rob.)39,40;  (2  Rob.)40;  (16ntt)42;  (26ratt.) 
44;  (3GraU.)46;  (4  Gratt.)  47;  (4,  5  Qratt.)  50;  (6,  6  Gratt.)  52; 
P  Gratt.)  54;  (7,  8  GraU.)  56;  (9  Gratt)  58;  (9»  10  Grbtt)  60 

Wnoomcr— <1  Pin.)  39.  40.  42.  44;  (2  Pin.,  1  Chand.)  53;  (2,  8  FIsh  %  I 
Ghand.)  54;  (8  Pin.)  56;  (1.  2)  6a 
AiLSM.Tca.IJa-8 
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AMERICAN  DECISIONS- 
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CASES  REPORTED. 


Vaio. 

Adams  T.  King Keg.  hUrmmeiiU...Mimn(DU. M 

AddingtOD T.  WflKA. WUU. 5Indkiift. 81 

Albro  ads.  OommoQwaftlth. InioxieaUHg  Uqw)r$.  1  Gray 981 

Alexander  T.  Berarfofd J?gidiifott</eonlr'<g.27  Mi— iadppL , . . .  588 

Allen  T.  Vandeave IBMmee 15  B.  Monroe 184 

AngierT.  Taunton  Pkper  Mfg.  Co.  CbiMi»ao}ia<«iife0...  1  Gray 486 

Armorer  T.  GaM. WiU$ 9  Lonidana  Ann. .  209 

AtweU ▼.  Miller. EvidMee BMaryland. 294 

Bagley T.Smith. Partnenkip 10 N. T. (6 Selden).  756 

B^ddwin T.  Palmer iStotefe  ^//raticit..  .ION. T. (6 Selden).  748 

BarberT.Swan AUaehmaUi 4G.  Greene 124 

BMes T.  Pricket. PremtmpikmB 5Indiana. 78 

Bizbj  T.  Bmndlge. 2iaUeUm$pro$eenfn.2Qnj. 443 

Blanohaid  ▼.  Ellla (Mniqfwarranip.  1  Gray. 417 

'*liic:S2i;Sir^'*^}<»-«^  ^ 

Boweo  T.  JohnMn WUU 6  Indiana.^ 110 

Bowie  T.  Stonertreet. Huiband  and  wife. .  BMaryland 818 

Briaeoe  T.  AnketeU 8iaL  qf  UmUaUtme  ..2S  JdiaOmip^ . . . .  558 

Booknam  T.  Thompaon SkU,  qf  limUationi^  M  Mmnt 237 

Ballard  T.  RandalL Bemkcheeke 1  Gray 433 

BorkeT.  Allen Neg,  inetrumenie. .  .29  NewHampahire.  642 

Bntler  T.  Craig. 8ttU.  qf  HmU(Uione.2J  MiMOMdppi 527 

OHnpbellT.  Hillman, Fraud.  rt^pretoif'fM.lS  B.  Monroe.  ••••  195 

CampbellT.  People Murder 16 Illinois 49 

Ounan  ▼.  Johnson JBSectmeni. 20MlnoarL 598 

°^'^*pl:dSL'^"''^!*-«^* j«n«-«- -'  « 

Ghrlity'aAdmVT.  St.Loois.^...ifimteipa<corp*nf..20MiBsoari. 598 

Oaffk  nda.  State Intoxicating  Uqtior$.2S  New  Hampshire.  611 

Qarke  T.May Justices  qf  the  Peace.  2Gray. 470 
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20  Gases  Bepobted. 

Hamb.  Subjxoz.  Bspon.  Paob. 

GoDiiis  v.  ChampVi  Hein SfjuUabU  convertion,l6  K  Motaoe 179 

Ckkmmonweftlth  v.  Albio IniooDkating  Uquor%.  1  Gray. 381 

Commoiiwealtli  t.  Grey Intoxicating  Uquara,  2  Gray 476 

Commonwealth  v.  Haynet .Indecent  expomtrt, . .  2  Gray 437 

Commonwealth  y.  McKie. AenuU  and  battery,  1  Gray 410 

Commonwealth  v.  Smith WUnenu 2  Gray 478 

CorieU  V.Ham /udteto/ m&s9 4  G.  Greene 134 

Cothealv.  Talmage Liquidated  danCge*.  9  N.  T.  (6  Selden).  716 

Crewi  V.  Bleakley Sjvidenee 16  Illinoia 68 

Carrie  v.  Stewart ^cEmimstra'rf' m^  27  MivisaippL . . . .  600 

*'^«^K2i;dcl*^!<^«''»«^y •«»'•"«*•  »Lo«i-U-AB«..  214 

Daiidaon  ads.  State BecofpMwnce, 2D  Miaaoori. . . . »« •  603 

Davia  v. State. Constitutioiudlaw..  7  Maryland.^...  331 

Donahoer.  Bioharda. Sehootnifficen 38  Maine 256 

Donlop  T.  Gregory. Caniracis. 10  N.Y.  (6  Selden).  746 

Ellioott  V.  Martin Neg,  inairumenia, , ,  6  Maryland 327 

Emery  y.Beny E6tate$  qfdeeedent$J2SNeiwBMmpab!ire.  622 

Eppa  V.  ISnda /mdbeepcrs. 27  MiamwippL ....  528 

Fanners'ftPlanten'Bk.T.Martin.JkdieMaMJfli, 7  Maryland 350 

Feigley  T.  Feigley Dhorce 7  Maryland. 375 

Fiaher  V.  MoGirr Intoxicating  liquora,  1  Gray 381 

Foeav.  Isett AttackmenU 4G.  Greene. 117 

Frinkv.  Coe Oarrienqfpaat^gen.  4G.  Greene 141 

ForgisonT.  State. BaUbonda. 4 G.  Greene^....  120 


101 


GUesv.  Halated Bondi 4Zabri8kie.. 

Qoodloe  y.  Bogws Damages 9  Loniiiiana  Ann, .  205 

**'*"^r^^?^:aS;:^ol''}^'-«~»- «i-^^ ^ 

Greene  y.  Greene ..Divorce 2  Gray. 454 

Greyada.  Commonwealth Intoxicating  Uguort,  2  Gray 476 

Griffin  y.  Mayor  eto.  of  New  YorkJIftintetpaieorp'fM..  9N.Y.(5Selden).  700 

HairstonT.  Hairaton DomidU 27  Miaaiflsippi 530 

Hathaway  y.  Bennett Contracta 10  N.Y.  (6 Selden).  739 

Hawkinay.  Commonwealth. Arrest 14  B.  Monroe 147 

Haynea ada.  Commonwealth Indecent expotwre...  2  Gray 437 

Heichew  y.  Hamilton Contracts 4  G.  Greene. 122 

Hendrickaony.  People Oot^essions. 10  K.  Y.  (6 Selden).  721 

Herrick  y.  Smith Intoxicating  liquors,  1  Gray 381 

Hodgev.  Mitchell Execution  aaief.....27  Miaaiaaippi.....  524 

Janrlay*  Bayia. IhMudutent  «iife0...14a  Monroe 166 

Jewetty.MiUer lUeeioers 10  N. Y.  (6 Selden).  751 

Johnaon  y.  Camley .Beplevin, 10  N.Y. (6 Selden).  762 

Johaaony.  JaokMMU FeiMior  and  MMiee  .27  MiaaiaaippL  •  • . .  52S 
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Oases  Bepobted.  21 

BuBsmit,  Bdou.  Paob. 

Kaeton  T.  Audday* PMkUmd§ lOMisKmrL 660 

Kelly  v.  OilniMi Froceti 29  New  Hampshire.  648 

Kimball  T.  atyof  Beth. Slrtei$ 88  Maine 248 

'"'^^'k^S^^  ^ 

Lewia  y.  Smith. DeviteB. 9N.T.(5Selden).  706 

Long  ▼.  OooatMii. Lo9iftoie$ lOMiasonri 559 

LoooieT.  Hogan Meehani^BUem.....  9 N. T. (5 Selden).  688 

LoweU T.  Daoielfc l^^^J^^UST^    I  20r»y. 448 

Maitiny.  Martin BaU 7  Maryland. 864 

McDowell  T.Goldamith 8iaL  qf  UmHaihiu..  6  Maryland 806 

MoOilyeryT.  Staokpole Skipwreds 88 Maine 246 

MoKle  ads.  Coomionwealth. A9§auUaindbaUer^.  1  Giay 410 

^"^iSSiRiShS^     ^^S^ibBcripen^BiockUK  Monroe.....  181 
MoTWyishy.  GarroU 3uemetH$. TMaiyland. 808 

'^^"k'^SSSJ^^  •  ^Maryland. 276 

Moody  y.  Whitney Trover. 88  Maine 289 

MoooejT.  ELennett P(eeK2lfi{^aiMi/inie..l9Missoori 576 

Mooreads.  State Sherifs. 19Missoori 568 

Molhally.  Qninn. AmignmHqfamUf^iB.  1  Gray. 414 

March  y.  Concord  R.R.OoffpVi..jeeijfaiocKis. 29  NewHampshire.  681 

Neal^  y.  Wilhehn ^.8ale$ 4G.  Greene. 118 

^'^rSiSSfflSJl^^^  lGi»y. 428 

OyertoQ ads. State SmOrwadHekeU....  4Zal)riskie 671 

PMpleezrsL  l4dMy.HiggfaH...iSaeMoiM 8Miohigan 491 

Perry  y.  Hensley MbpempHmu 14  B.  Monroe.  ....  164 

PerMos  y.  McKibben Evidence SIndiana. 85 

Phinneyy.  Baldwin Neg,  indi'mmuUt , . .  16  Illinois 62 

Pikey.  Bakh Skqipimg 88  Maine 248 

Piper T.  Pearson. Oontes^ 2Gray 438 

Pipes  y.  Hardesty I^reMonptiome 9  Ixmitiana  Ann. .  202 

Pbor  y.  Gnilf ord. Agency. 10  N.  T.  (6  Selden).  749 

Preeoott  y.  Oarr DeeeeiU 29  NewHampshire.  652 

BanUny.  Chariew. Jwriedietion 19  Missouri 574 

Roberts  y.  Rogers ISv'rs  and  CKlfiiiiiVi.28  MissiiMppL . . . .  542 

Robertson  y.  Crane Agency .27  MississippL ....  520 

Robinson  y.  Hoffinan Hutbandcmdw^fe.M  B.  Monroe. 177 

RasssU  y.  Fkl^yan LaiNUoriafMiten'iK.28  NewHampshire.  629 

RasseUy.  RnsssU ^...AUmtmy. 4G.  Greene. 112 

fltoahy.SUts. Orki^iMlkm. 28  MississippL . . . .  644 

Ssrpy  y.  Mnnidpal^y  Ha>  2 Dedkatkm 9  Lonisiana  Ann. .  221 

Behnsidery.  CochnMO Noiariee 9  Loainana  Ann. .  204 

Bsott y.  Niobols ^ SfWoi^/iify^.... 27  MississippL....  5Ct 
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Bntmat,  Bdou.  ffftw. 

ShepardT.  Bidutfdi Oo4eHaney. 2Gim7. 47S 

8hiple>T.  Rittor.... If^functkmi THaiybmd. 871 

Smith  adi.  Commonwealth WUnesaea 2Gni7 478 

Smith  ▼.  Godfrey Coi{/fic<  </toiM....  28  New  Hampshire.  617 

St.  Martin  v.  Deonoyer. Slander 1  Minnesota. 4M 

State  V.  Clark. /iitoa:icaeniyft9«or».2SNewHamp8hire.  61] 

State  V.  Davidson Jieeognkanee, 20  Missouri 608 

Stotev.  Moore SkerHfk 19Missoari.. (M 

State  V.  Overton BaUroadtiehH 4Zabriskie 671 

State,  Use  of  Roe,  t.  Thomas. . .  ,Ikunage$ 19  Missouri 580 

Stewart  v.  City  of  New  Orleans.  ,Munic.  carpomUonB,  9  Louisiana  Ann. .  218 

Stump V.  Henry AdverBepo&testkm,.  OMaryland 800 

Sweeney  V.  Smith Wi/€*$9epw'UetUUe.l5  K  Monroe 188 

Taber  V.  Hutson Damaget SIndiana. 96 

Tannahillv.  Tnttle Chattel  mortgaget . .  8Michigan 480 

Thompson  v.  Lyon. It^fanqf 20  Missouri. 699 

Thurber  V.  Martin Waiereaitreee 2Gray 468 

VaUe  V.  Fleming ifdmlnisfnKor'ssafe.  19  Missouri. 666 

Wade  V.Jones ExemptUm^ 20  Missouri. 584 

Walker  V.  LovelL Ojfteen. 28  NewHampahirs.  605 

Walkerv.  McKnight 8ker\f^ eak» 15 B.  Monroe 190 

Wallaoev.CityofMosoatliM....Jf«midijNiieor7»or'iM  4 G.Greene 181 
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GjLMPBELL  V.  PeOFIiB. 

[16  iLuaon,  17.] 

te  TkUL  lOB  MUBBBB,  EviDBNCft  THAT  DXOSASKD  MaDI  ThBBATB  ftgiilltl 

Um  aoooaed  on  the  day  of  his  death,  and  at  other  timea  shortly  befora 
tiiat  day,  is  properly  admitted,  in  connection  with  other  testimony,  for 
the  pozpoee  of  showing  that  the  accosed  acted  in  neoessary  self-defense, 
where  the  proof  was  that  the  deceased,  having  a  hatchet  in  his  hand, 
sought  the  aocosed  at  his  own  house,  with  the  design  of  assanlting  or 
arresting  him. 

Actual  akd  Posititb  Danoeb  is  vot  Indispkksablb  to  Jusmr  Self* 
DBFBNSB,  and  an  instruction  which  may  be  understood  by  the  jury  as 
denying  to  the  accused  on  a  trial  for  murder  the  right  to  defend  himself 
unless  his  danger  was  not  only  apparently  imminent,  but  real  and  posi- 
tiye,  is  erroneous. 

Whkrb  Person  is  Pubsued  ob  AaaAuunsD  in  such  a  way  as  to  induce  in 
him  a  reasonable  and  well-grounded  belief  that  he  is  actually  in  danger 
of  losing  his  life  or  of  suflfering  great  bodily  harm,  he  is  justified  in  de- 

i       fending  himself,  whether  the  danger  was  real  or  only  apparent. 

IV  It  IS  Uncertain  Which  One  of  Two  or  More  Persons  is  Oitiltt 
PABTr,  all  must  be  acquitted,  although  it  may  be  positively  proved  that 
■ome  one  of  them  committed  the  crime. 

Ov  Trial  for  Murder,  Color  of  Accused  is  No  Ground  of  Disxino- 
TION  in  applying  the  principles  of  the  law  applicable  to  the  case* 

IsDioTMXHT  for  murder.    The  opinion  states  the  case. 

J.  Jack,  for  the  plaintiff  in  error. 

J.  A.  Logan,  district  attorney,  for  the  people. 

By  Court,  Caton,  J.  The  plaintiff  in  error,  who  is  a  negro, 
was  indicted  for  the  murder  of  Goodwin  Parker.  The  eyidence 
in  the  case  tends  very  strongly  to  show  that  the  deceased  made 
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60  Campbell  u  People.  [Illinois, 

an  assault  npon  the  prisoner,  and  that  the  homicide  was  com- 
mitted in  necessary  self-defense.  It  appears  that  the  deceased 
and  three  others  went  to  seek  the  prisoner  at  his  father's  house 
in  the  night-time.  The  deceased  went  to  the  door  of  the  house, 
leaving  his  companions  thirty  or  forty  yards  back,  to  whom  he  was 
to  give  warning  if  Campbell  was  in  the  house.  Shortly  after 
the  deceased  went  to  the  door,  he  called  to  the  others  to  come 
on,  and  informed  them  that  the  negro  was  there.  They  rushed 
up,  when  the  deceased  and  the  prisoner  were  seen  some  distance 
from  the  house  engaged  together,  and  there  the  deceased  was 
stabbed  and  died  in  a  few  minutes.  When  the  deceased  went  to 
the  house  he  had  a  hatchet  in  his  hands,  which  was  found  near 
the  spot  where  he  was  killed;  and  after  the  negro  was  committed 
to  jail,  a  wound  was  observed  upon  his  head  which  x>enetrated 
to  the  skull,  and  which  appeared  to  have  made  with  a  hatchet, 
an  ax,  or  a  hammer.  There  was  no  pretense  that  there  was  any 
sort  of  justification  or  legal  cause  for  arresting  or  assaulting  the 
prisoner.  Upon  the  trial,  the  defense  ojSered  to  prove  that  on 
that  day,  and  at  other  times  shortly  before  his  death,  the  de- 
ceased had  made  threats  against  the  prisoner.  This  evidence 
the  court  ruled  out,  and  an  expeption  was  taken.  In  this  the 
court  unquestionably  erred,  although  they  may  never  have  come 
to  the  knowledge  of  the  defendant  till  after  the  homicide  was 
committed.  If  the  deceased  had  made  threats  against  the  de- 
fendant, it  would  be  a  reasonable  inference  that  he  sought  him 
for  the  purpose  of  executing  those  threats,  and  thus  they  would 
serve  to  characterize  his  conduct  towards  the  prisoner  at  the 
time  of  their  meeting  and  of  the  affiray.  If  he  had  threatened 
to  kill,  maim,  or  dangerously  beat  the  defendant,  it  would  be  a 
fair  inference,  especially  so  long  as  the  evidence  shows  that  he 
had  a  hatchet  in  his  hands,  that  he  had  attempted  to  accomplish 
his  declared  purpose,  and  if  so,  then  the  prisoner  was  justified 
in  defending  himself,  even  to  the  taking  of  the  life  of  his  assailant 
if  necessary.  While  the  threats  of  tiiemselves  could  not  have 
justified  the  prisoner  in  assailing  and  killing  the  deceased,  they 
might  have  been  of  the  utmost  importance  in  connection  with 
the  other  testimony  in  making  out  a  case  of  necessary  self- 
defense.  The  evidence  offered  was  proper,  and  should  have 
been  admitted. 

The  second  instruction  given  for  the  prosecution,  and  which 
VTas  excepted  to,  was  as  follows:  **  If  the  jury  believe  from  the 
evidence  that  the  defendant  was  pursued  by  the  deceased,  Good- 
win Parker,  and  turned  upon  him  and  slew  him  irith  a  knife,  of 
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other  instamment  capable  of  prodnoing  a  like  death,  when  it  was 
not  neoessaiy  for  self-preservation  or  in  necessary  self-defense, 
or  to  prevent  his  receiving  great  bodily  harm,  although  they 
belieye  there  v^as  no  previous  malice  on  the  part  of  the  defend- 
ant towards  the  deceased,  yet  they  are  bound  to  find  the  de- 
fendant guiliy  of  manslaughter,  and  fix  his  term  of  confinement 
in  the  penitentiaiy  of  the  state  at  not  more  than  eight  years." 
This  instruction,  if  not  absolutely  wrong,  was  at  least  liable  to 
misconstruction,  and  to  be  understood  by  the  jury  as  depriving 
the  defendant  of  the  right  of  self-defense  unless  his  danger  was 
not  only  apparently  imminent,  but  -was  real  and  positive.  If  so 
understood,  the  instruction  was  vnx>ng.  If  the  defendant  was 
pursued  or  assaulted  by  the  deceased  in  such  a  way  as  to  induce 
in  him  a  reasonable  and  a  well-grounded  belief  that  he  was 
actually  in  danger  of  losing  his  life  or  suffering  great  bodily 
harm,  when  acting  under  the  influence  of  such  reasonable  ap- 
prehension, he  was  justified  in  defending  himself,  whether  the 
danger  was  real  or  only  apparent.  Actual  and  positive  danger 
is  not  indispensable  to  justify  self-defense.  If  one  is  assaulted 
with  a  sword  in  such  a  way  as  to  indicate  an  intent  to  take  his 
life,  and  vrith  an  apparent  ability  to  accomplish  such  intent,  he 
is  not  bound  to  stop  and  inquire  whether  the  sword  is  but  a 
lath,  or  whether  the  assault  is  but  a  jest,  before  he  repels  it 
with  the  necessary  force  to  protect  himself  against  the  threatened 
harm.  Or  if  one  is  assulted  vrith  a  pistol  in  such  a  way  as  to 
manifestly  show  a  design  to  slay  him,  he  may  be  justified  in 
killing  his  assailant,  although  it  should  turn  out  the  pistol  vras 
not  loaded,  and  the  only  design  was  to  frighten  him.  Men 
when  threatened  vnth  danger  are  obliged  to  judge  from  appear-^ 
anoes,  and  determine  by  the  actual  state  of  things,  from  the 
circumstances  surrounding  them,  at  least  as  much  as  if  placed 
in  other  and  less  exciting  positions;  and  it  would  be  monstrous 
to  say  that  if  they  act  from  real  and  honest  convictions,  induced 
by  reasonable  evidence,  they  shall  be  held  responsible  crim- 
inally for  a  mistake  in  the  extent  of  the  actual  danger,  where 
other  reasonable  and  judicious  men  would  have  been  alike  mis- 
taken. A  contrary  rule  would  make  the  law  of  self-defense  a 
snare  and  a  delusion.  It  would  become  but  a  mockery  of  the 
sacred  right  of  self-preservation. 

The  eleventh  instruction  asked  by  the  prisoner  should  have 
been  given.  It  is  this:  ''  If  it  is  uncertain,  from  the  evidence, 
in  the  minds  of  the  jury,  which  one  out  of  two  or  more  per- 
sons inflicted  the  stab,  that  would  operate  to  acquit  the  pris* 


Digitized  by  LjOOQiC 


62  Campbell  v.  Feopli.  [Dliiioisi 

oner,  unless  there  is  proof  tliat  the  prisoner  aided  or  abetted  the 
person  ascertained  to  have  killed  him."  While  this  instraotion 
is  inartificially  drawn,  and  is  liable  to  verbal  criticism,  yet  it 
contains  an  important  principle  of  law,  of  the  benefit  of  which 
the  prisoner  dionld  not  have  been  deprived.  There  was  evi- 
dence tending  to  show  that  the  mother  and  sister  of  the  pris- 
oner were  at  or  vezy  near  the  place  of  the  affiray  at  the  time  the 
wound  was  inflicted,  and  his  counsel  had  the  right  to  insist  be- 
fore the  juiy  that  one  of  them  struck  the  blow  without  his 
knowledge  or  procurement,  while  he  was  simply  tiying  to  flee 
from  his  pursuer;  and  had  the  jury  so  far  concuned  in  that 
view  of  the  case  as  to  entertain  a  reasonable  doubt  whether  one . 
of  the  others  did  not  strike  the  blow  without  the  procurement 
of  the  prisoner,  he  was  entitled  to  an  acquittal.  Although  it 
may  be  positively  proved  that  one  of  two  or  more  persons  com- 
mitted a  crime,  yet  if  it  is  uncertain  which  is  the  goiliy  party, 
all  must  be  acquitted.  No  one  can  be  convicted  till  it  is  estab- 
lished that  he  is  the  pariy  who  committed  the  offense. 

The  thirteenth  instruction  asked  for  the  prisoner  was  this: 
*'  It  is  the  duty  of  the  jury  to  consider  the  prisoner's  case  as  if 
he  were  a  white  man,  for  the  law  is  the  same,  there  being  no 
distinction  in  its  principles  in  respect  of  color."  This,  too, 
was  refused  by  the  court,  and  an  exception  taken.  It  was  not 
pretended  on  the  argument  that  the  law  of  this  case,  by  which 
the  prisoner's  guilt  or  innocence  was  to  be  established,  was  not 
precisely  the  same  as  if  he  were  a  white  man;  and  it  was  even  in- 
sisted on  the  argument  that  the  proposition  is  so  plain  and  so 
universally  understood  and  recognized  that  it  would  have  been 
an  insult  to  the  understanding  of  the  jury  for  the  court  to  have 
instructed  them  on  that  point.  The  proposition  is  undoubtedly 
exceedingly  plain  and  altogether  undeniable,  and  I  trust  is  uni- 
versally understood  and  recognized;  but  it  was  still  the  right  of 
the  prisoner  to  have  the  law,  plain  as  it  was,  declared  to  the 
jury  by  the  court.  But  again  it  was  objected  that  the  instruc- 
tion asserts  the  absolute  equality  in  all  respects,  under  our  law, 
of  the  black  man  with  the  white.  Even  if  the  wording  of  the 
instruction  was  thus  broad,  it  could  only  be  understood  as  ap- 
plying to  the  case  upon  trial,  where  the  equality  is  admitted. 
With  the  rights  of  the  defendant  in  any  other  regard  the  jury 
could  have  nothing  to  do.  The  only  object  of  the  instruction 
could  have  been  to  enlighten  them  as  to  the  law  of  that  case; 
and  whether  their  belief  of  the  relative  rights  of  the  defendant 
in  other  respects  were  right  or  wrong  was  a  matter  of  no  sort 
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of  moment  to  any  party.  Bnt  by  reference  to  the  purport  ot 
the  instmction,  it  will  be  seen  that  it  was  especially  asked  in 
reference  to  the  case  on  trial,  for  the  jury  was  asked  to  be  di- 
rected to  consider  the  prisoner's  case  as  if  he  were  a  white  man, 
for  the  reason  that  our  law  makes  no  distinction  in  respect  of 
color,  which,  of  course,  can  only  be  understood  in  respect  to 
such  a  case.  Any  other  construction  of  that  instruction  is  al- 
together too  refined  for  practical  justice.  The  instruction 
should  haye  been  given. 

The  judgment  must  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 

Trbxats  bt  Dbceaskd,  Admtssibilitt  of  Evidenox  of,  ur  Tbialb  fob 
If  URDKB. — ^Mere  naked  threats  made  by  the  deceased  against  the  accused  are 
not  admissible  in  evidence  either  to  justify  or  to  mitigate  a  homicide,  where 
there  is  no  evidence  of  any  overt  act  on  the  part  of  the  deceased  at  the  time 
of  the  killing  indicating  his  intention  to  carry  his  threats  into  execution. 
Evidence  of  threats  by  the  deceased,  offered  for  the  purpose  of  proving  that 
the  prisoner  had  the  right  to  kill  the  deceased,  there  being  no  proof  of  a  hostile 
demonstration  by  the  latter,  is  clearly  inadmissible.  Ko  man  has  the  right 
to  kill  another  simply  because  the  latter  has  made  threats  against  him.  Tha 
law  will  not  justify  a  homicide  unless  it  is  shown  that  the  slayer  was,  at  tha 
time  of  the  killing,  in  apparent  imminent  danger  of  losing  his  life  or  of  sus- 
taining serious  bodily  injury.  And  previous  threats,  however  violent,  do  not 
afford  any  reasonable  ground  for  apprehending  such  danger,  Where  they  are 
unaccompanied  with  overt  acts  showing  an  intention  to  carry  them  into  imme* 
diate  effect.  The  authoritiee  are  uniform  on  this  point :  Whart.  on  Horn. ,  2d  ed. , 
•eo.  6M;  Whart  Cr.  Ev.,  9th  ed.,  sec  757;  Hugheyv,  Stale,  47  Ak.  97;  Payne 
▼•  Btaie^  eo  Id.  80;  Myers  v.  State,  62  Id.  599;  Soberta  v.  Stale,  68  Id.  153; 
€frem  v.  Stale,  69  Id.  6;  People  v.  Seoggiru,  37  CaL  676;  People  v.  Taing,  53 
Id.  602;  People  v.  lame,  57  Id.  115;  People  v.  Campbell,  59  Id.  243;  People  v. 
Tdmkin,  62  Id.  468;  People  v.  Weetlake,  Id.  303;  Bawkine  v.  ^Stale,  25  Oa. 
207;  Peiermm  v.  State,  50  Id.  142;  Oder  v.  Commonwealth,  80  Ky.  32;  Stale  v. 
Leommi,  6  La.  Ann.  420;  Stale  v.  Mullen,  14  Id.  570;  Turpm  v.  Stale,  55  Md. 
402;  Evame  v.  State,  44  Miss.  762;  Harrie  v.  State,  47  Id.  318;  Edwards  v. 
Slale,  Id.  581;  ffoUy  v.  Stale,  55  Id.  424;  Kendrkka  v.  Stale,  Id.  436;  Stale  v. 
Haye,  23  Mo.  287;  Stale  v.  Harris,  59  Id.  550;  Stale  v.  Brown,  64  Id.  367; 
StaU  V.  Aleaiamder,  66  Id.  148;  StaU  v.  Harris,  73  Id.  287;  SlaU  v.  Hall,  9 
N«T.  58;  State  v.  Ttopin,  77  K.  C.  473;  Myers  v.  State,  33  Tex.  525;  Talbert 
V.  State,  8  Tex.  App.  316;  Sims  v.  Stale,  9  Id.  586;  Thomas  v.  State,  11  Id. 
815;  United  States  v.  L^hlon,  13  K.  W.  Bep.  347.  In  delivering  the  opinion 
of  the  majority  of  the  court  in  People  v.  Scoggina,  37  Cal.  683,  Crockett,  J., 
•aid:  "A  person  whose  life  y^  been  threatened  by  another,  who  he  knows 
or  has  reason  to  believe  has  armed  himself  with  a  deadly  weapon  for  tha 
avowed  purpose  of  taking  his  life  or  inflicting  a  great  personal  injury  upon 
him,  may  reaaouably  infer,  when  a  hostile  meeting  occurs,  that  his  adversary 
intsnds  to  carry  his  threats  into  execution.  The  previous  threats  alone, 
bgwever,  unless  coupled  at  the  time  with  an  apparent  design  then  and  there 
to  carry  them  into  effect,  will  not  justify  a  deadly  assault  by  the  other  party. 
TImto  must  be  sneh  a  demonstration  of  an  immediate  intention  to  execute  the 
i  as  to  iadnoe  a  reasonable  belief  that  the  par^  threatened  will  loae  hk 
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life  or  loffv  serioos  bodUy  injury  unless  he  immediately  defends  himself  againfl 
the  attack  of  his  adversary.  The  philosophy  of  the  law  on  this  point  is  suffi- 
ciently plain.  A  previous  threat  alone,  and  unaccompanied  by  any  immediate 
demonstration  of  force  at  the  time  of  the  rencounter,  will  not  justify  or  excuse 
an  assault,  because  it  may  be  that  the  party  making  the  threat  has  relented  or 
abandoned  his  purpose,  or  his  courage  may  have  failed,  or  the  threat  may  have 
been  only  idle  gasconade,  made  without  any  purpose  to  execute  it.  On  the  other 
hand,  if  there  be  at  the  time  such  a  demonstration  of  force  as  would  induce  a 
well-founded  belief  in  the  mind  of  a  reasonable  person  that  his  adversary  was 
on  the  eve  of  executing  the  threat,  and  that  his  only  means  of  escape  from 
death  or  great  bodily  injury  was  immediately  to  defend  himself  against  the 
impending  danger,  Uie  law  of  self-defense  would  justify  him  in  the  use  of 
whatever  force  was  necessary  to  avert  the  threatened  peril'*  Threats  made 
by  even  the  most  lawless  character  are  not  admissible  in  evidence  either  to 
justify  or  mitigate  the  o£fense  of  killing  him,  when  they  are  unaccompanied 
by  acts  or  conduct  on  his  part  showing  real  or  apparent  danger  of  their  exe- 
cution: Oder  V.  ComnumwealtJi,  80  Ey.  32.  Where  the  evidence  shows  that, 
at  the  time  of  the  homicide,  the  deceased  made  no  attempt  to  execute  a 
threat  previously  made  by  him,  that  he  did  not  seek  the  difficulty  which 
resulted  in  his  death,  and  that  the  accused  was  the  aggressor,  the  threat  will 
constitute  no  excuse  or  justification  for  the  homicide:  State  v.  HarrU,  73 
Mo.  287.  Nor  will  even  past  attempts  to  execute  threats  previously  made 
by  the  deceased  justify  a  felonious  homicide.  There  must  be  an  actual  im- 
pending danger  to  the  slayer  at  the  time  of  the  fatal  blow,  or  such  a  state  of 
facts  as  is  justly  calculated  to  impress  upon  his  mind  a  reasonable  belief  of 
the  necessity  to  take  life:  Hughey  v.  SkUet  47  Ala.  97.  When  the  accused 
was  the  aggressor,  evidence  of  threats  made  by  the  deceased  against  him  is 
not  admissible,  unless  there  was  some  impending  purpose,  real  or  appelant, 
to  carry  out  such  threats:  Myers  v.  State,  62  Id.  590.  Where  the  accused  is 
charged  with  murder,  and  there  is  no  evidence  that  the  fatal  act  was  commit- 
ted in  self-defense,  a  threat  made  by  the  deceased  that  he  would  kill  the 
accused  before  the  latter  should  marry  a  certain  woman  is  not  admissible  in 
evidence:  Cfreen  v.  State,  69  Id.  6.  Threats  made  by  the  deceased  to  take 
the  life  of  a  person  other  than  the  defendant  can  not  justify  the  latter  in 
killing  the  deceased,  and  the  exclusion  of  evidence  of  such  threats  is  not 
error:  Talbert  v.  State,  8  Tex.  App.  316.  And  threats  by  the  deceased  to 
kill  the  prisoner,  made  several  weeks  before  the  homicide,  will  not  mitigate 
the  oflfense,  where  the  evidence  shows  that  the  killing  was  not  necessary  in 
self-defense:  State  v.  ScoU,  42  Am.  Dec  148. 

Thbsatb  when  Past  of  Res  Gestjl^AU  the  authorities  agree  that 
threats  made  by  the  deceased  a  short  time  before  the  homicide,  and  continued 
uninterruptedly  down  to  that  time,  whether  communicated  to  the  accused  or 
not,  are  admissible  in  evidence  as  part  of  the  res  geetce  to  explain  the  defend- 
ant's act,  and  to  show  whether  or  not  he  acted  in  necessary  self-defense: 
CarroU  v.  StaU,  23  Ala.  28;  Pitman  v.  State,  22  Ark.  354;  S.  C,  Horr.  ft 
Thomp.  on  Self-defense,  574;  State  v.  Sloan,  47  Mo.  604;  State  v.  Keene,  60 
Id.  357.  Even  those  courts  that  have  held  uncommunicated  threats  to  be 
generally  inadmissible  have  admitted  evidence  of  such  threats  when  they 
formed  part  of  the  res  gestm :  CarroU  v.  State,  23  Ala.  28.  And  in  Dickson  v. 
State,  39  Ohio  St.  73,  which  was  a  trial  for  a  homicide  caused  by  a  deadly 
weapon  in  the  hands  either  of  the  accused  or  of  his  brother,  both  of  whom 
were  engaged  in  the  affray  with  the  deceased,  in  which  the  latter  first  at- 
tacked the  defendant's  bit^her,  there  being  a  oonfliot  in  the  evidence  as  to 
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who  stnick  the  fatal  Mow,  evidence  of  threats  of  the  deoeased,  which  ma^ 
have  referred  to  the  brother,  made  to  a  pereon  previous  to  the  attack,  though 
not  commnnicated  to  the  accneed  or  to  hia  brotiier,  was  held  to  be  admissible 
as  part  of  the  res  gettm, 

CoMifUNiGATBB  THREATS.— Threats  made  by  the  deceased  against  the 
aocQsed,  which  had  been  made  known  to  the  latter  before  the  time  of  the 
homicide,  are  admitted  for  the  purpose  of  showing  that  the  circnmstancea 
attending  the  killing  were  snch  as  to  excite  the  reasonable  fears  of  the  de- 
fendant that  his  life  was  imperiled,  or  that  he  was  in  danger  of  serions  bodily 
injury,  and  thns  to  justify  his  act:  Duprte  v.  6UU€^  33  Ala.  380;  People  v. 
Arnold,  15  CaL  476;  People  v.  Scogghu,  37  Id.  676;  People  t.  Tampkm,  62 
[d.  468;  Bowellv,  Stale,  5  6a.  48;  SusaeUv,  State,  11  Tex.  App.  288.  And 
eome  courts  hold  that  communicated  threats  are  admissible  without  proof 
of  any  overt  act  on  the  part  of  the  deceased  at  the  time  of  the  homicide: 
Jackaon  v.  State,  6  Bazt.  452;  S.  C,  Horr.  ft  Thomp.  on  Self-defense, 
476;  Pridgen  v.  Stale,  31  Tex.  420;  S.  C,  Horr.  ft  Thomp.  on  Self-defense, 
416;  contra:  State y.  Hays,  23  Mo.  287;  S.  C,  Horr.  ft  Thomp.  on  Self-de- 
fense, 402.  In  delivering  the  opinion  of  the  court  in  Keener  v.  State,  18  6a. 
194,  228;  S.  C,  Horr.  ft  Thomp.  on  Self-defense,  539,  Lumpkin,  J.,  saidt 
"The  true  distinction,  we  apprehend,  as  to  the  admissibility  of  evidence  of 
threats,  and  one  apparently  overlooked  in  many  cases,  is  this:  when  sought 
to  be  introduced  by  the  defendant  as  a  justification  for  the  homicide,  and 
without  any  overt  act,  he  must  show  that  they  have  been  communicated; 
otherwise  they  can  furnish  no  excuse  for  his  conduct;  but  when  offered  to 
prove  a  substantive  fact,  namely,  the  state  of  feeling  entertained  by  the  de- 
ceased toward  the  accused,  it  is  competent  testimony,  whether  a  knowledge 
of  the  threats  be  brought  home  to  the  defendant  or  not.  I  will  merely  add, 
that  the  remoteness  or  nearness  of  time,  as  to  threats  and  declarations  point- 
ing to  the  act  subsequently  committed,  makes  no  difference  as  to  the  compe- 
tency of  the  testimony."  On  a  trial  for  murder,  evidence  of  threats  made  by 
the  deceased  against  the  accused,  and  communicated  to  him  before  the  homi* 
cide  by  a  person  since  deceased,  is  admissible,  not  to  prove  that  such  threats 
had  been  actually  made,  but  that  the  defendant  had  heard  that  they  had 
been  made:  Carico  t.  Commonwealth,  7  Bush,  124;  Statev,  Harris,  76 Mo.  361. 

Uncommttkigated  Thsbatb. — ^It  has  been  decided  in  some  cases  that 
threats  made  by  the  deceased,  but  which  were  not  made  known  to  the  ac- 
cused prior  to  the  homicide,  are  not  admissible  in  evidence  for  the  purpose 
of  justifying  or  mitigating  the  killing:  Carroll  v.  State,  58  Am.  Dec.  282; 
StaU  V.  Maloy,  44  Iowa,  104;  State  v.  EUioU,  45  Id.  486.  In  the  last  case 
it  is  said  that  the  only  exception  to  this  rule  occurs  where  violent  threats 
are  made  by  the  deceased  a  short  time  before  the  occurrence,  and  the  ques- 
tion arises  whether  or  not  the  defendant  perpetrated  the  act  in  self-defense. 
But  the  great  weight  of  judicial  authority  in  the  more  recent  decisions  of 
courts,  whose  opinions  are  entitled  to  the  highest  respect  and  consideration, 
is  in  favor  of  the  admissibility  of  such  uncommunicated  threats  in  the  fol- 
lowing cases: 

1.  Where  evidence  of  communicated  threats  has  been  already  given,  for 
the  purpose  of  corroborating  that  evidence:  Roberts  v.  StaU,  68  Ala.  156; 
HoUer  v.  StaU,  Zl  Ind.  57;  S.  C,  10  Am.  Rep.  74;  Cornelius  v.  Common" 
wealth,  15  B.  Mon.  539;  State  v.  Turpin,  77  N.  C.  473;  S.  C,  24  Am.  Bep. 
456;  Horr.  ft  Thomp.  on  Self-defense,  521,  note;  Whart.  on  Hom.,  sea  695. 
In  ComeUus  t.  Commonwealth,  supra,  the  accused  on  trial  for  murder  proved 
threats  of  the  deoeased  to  kill  him,  which  threats  had  been  commnnicated 
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lo  him  before  the  killing.  He  then  offered  to  prove  other  threats  made  by 
the  deceased,  but  which  had  not  been  communicated  to  him.  The  trial 
court  refused  to  admit  this  evidence,  but  the  court  of  appeals  held  its  exclu- 
sion to  be  error,  and  Simpson,  J.,  delivering  the  opinion,  said:  "We  think 
that  this  testimony  should,  under  the  circumstances  in  this  case,  have  been 
admitted.  It  tended  to  confirm  the  other  evidence  that  Hopeon  had  made 
threats  against  the  prisoner,  and  to  counteract  a  presumption  of  fabrication 
by  the  witness  who  gave  that  testimony.  Besides,  Hopson's  intention  to 
make  an  attack  on  the  accused  was  an  important  matter,  as  well  as  the  be- 
lief of  the  existence  of  such  an  intention  on  the  part  of  the  prisoner." 

2.  Where  the  question  whether  the  prisoner  or  the  deceased  commenced 
the  encounter  which  resulted  in  the  homicide  is  in  any  manner  in  doubt, 
evidence  of  previous  threats  made  by  the  deceased  against  the  accused  is 
admissible  for  the  purpose  of  illustrating  or  determining  who  was  the  first 
assaiUmt:  Whart.  on  Hom.,  sec.  695;  Whart.  Cr.  Ev.,  9th  ed.,  sec  757; 
Bums  V.  SUUe,  49  AU.  370;  Bobertu  v.  SUUe,  68  Id.  156;  People  v.  Arnold, 
15  CaL  476;  People  v.  Scoggins,  37  Id.  676;  People  v.  Alivtre,  55  Id.  263; 
People  V.  Travin,  56  Id.  251;  People  v.  TamHn,  62  Id.  468;  StaU  v.  Turpin^ 
77  N.  C.  473;  S.  C,  24  Am.  Bep.  455;  LUUe  v.  State,  6  Baxt.  491;  Wiggins 
V.  People,  93  U.  S.  465.  McFarland,  J.,  delivering  the  opinion  of  the  court 
in  LiUle  v.  State,  6  Baxt.  493;  S.  C,  Horr.  ft  Thomp.  on  Self-defense,  487. 
said:  "But  in  all  cases  where  the  acts  of  the  deceased  in  reference  to  the  fatal 
meeting  are  of  a  doubtful  character,  then  evidence  which  may  tend  to  show 
that  he  sought  the  meeting  or  began  or  provoked  the  combat  is  admissible. 
And  in  this  view,  previous  threats  made  by  the  deceased*  though  not  com* 
municated  to  the  prisoner,  may  yet  tend  to  show  the  ommtts  of  the  deoeasedt 
and  to  illustrate  his  conduct  and  motives,  and  in  some  cases  might  be  im- 
portant, in  the  absence  of  more  direct  evidence,  to  show  which  party  began 
or  provoked  the  fight." 

3w  Where  there  is  evidence  tending  to  show  that  the  acoosed  began  the 
affiray,  and  that  the  case  was  one  of  self-defense,  evidence  of  onoommunicated 
threats  made  by  the  deceased  is  admissible  to  show  the  quo  ammo  with 
which  he  advanced  to  the  encounter  or  provoked  the  quarrel:  RoberU  v. 
SUUe,  68  Ala.  156;  SiaU  v.  Turpm,  77  N.  C.  473;  Whart  on  Hom.,  sec.  695; 
Horr.  ft  Thomp.  on  Self-defense,  521,  note.  In  the  case  of  Roberts  v.  SttOe^ 
supra,  it  was  decided  that  where  a  case  of  self-defense  is  shown,  evidence  of 
unoommonicated  threats  recently  made  is  admissible  for  the  purpose  of  show- 
ing the  quo  animo  of  the  demonstration  or  attack  by  the  deceased,  and  that 
evidence  of  unoommunicated  threats  is  also  frequently  admitted  in  corrobora- 
tion of  communicated  threats  which  have  been  admitted,  and  that  where  it 
is  doubtful  which  party  commenced  the  di£Sculty,  evidence  of  such  threats 
is  admissible  to  show  who  was  probably  the  aggressor.  And  Somerville,  J., 
in  delivering  the  opinion  in  that  case,  said:  "These  views  as  to  the  admissi- 
bility of  threats  are  not  in  harmony  with  the  former  decisions  of  this  court, 
but  are,  as  we  think,  in  full  accord  with  the  true  doctrine  as  established  by 
the  more  recent  cases  of  the  highest  courts  in  this  country."  The  former  de- 
cisions here  referred  to,  which  are  thus  expressly  overruled  on  this  point,  are 
PoweU  V.  SUUe,  19  Ala.  577;  Edgar  v.  SlaU,  43  Id.  45;  Bums  v.  Stale,  49  Id. 
370;  and  Rogers  v.  Stale,  62  Id.  170. 

4.  Where  the  question  in  the  case  is  whether  or  not  the  attempt  to  carry 
out  the  threats  was  in  fact  made,  evidence  of  the  threats  is  admissible,  al- 
though it  \b  not  shown  that  they  came  to  the  knowledge  of  the  accused  bef(n« 
the  time  of  the  killing:  HoUaway  v.  CommonweaUh,  II  Bosh,  844;  SuUe  v. 
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McNedy,  34  La.  Ann.  1022;  BU^iM  v.  Staie,  Sop.  Ct.  KeK,  May,  1884, 19 
N.  W.  Rep.  607;  StoibMV.  People,  53  N.Y.  164.  In  the  case  last  dted,  Oro- 
▼er,  J.v  delivering  the  opinion  of  the  court,  said:  ''The  ooonael  for  the  ao- 
eneed  offered  to  prove  that  the  deceased,  a  short  time  before  the  oooorrence, 
had  made  violent  threats  against  him,  such  as  that  he  '  would  beggar  him 
first  and  then  kill  him; '  '  I  go  prepared  for  him  all  the  time;  so  sure  as  my 
name  is  Jim  Fisk,  I  will  kill  him; '  '  I  would  kill  him  as  soon  as  I  would  p 
ferocious  dog.'  This  was  objected  to  by  the  prosecution,  and  rejected  by  the 
court,  to  which  the  counsel  for  the  accused  excepted.  Li  determining  th« 
competency  of  this  testimony,  it  must  be  borne  in  mind  that  evidence  had 
been  given  making  it  a  question  for  the  jury  whether  the  case  was  one  of 
excusable  homicide,  upon  the  ground  that  the  act  was  perpetrated  by  the  ac- 
cused in  defending  himself  against  an  attempt  by  the  dec^Med  to  murder  or 
inflict  some  great  bodily  injury  upon  him,  and  the  further  question  whether 
it  was  not  perpetrated  in  resisting  an  attack  made  upon  him  by  the  deceased, 
from  which  he  had  reasonable  ground  to  apprehend  a  design  to  murder  or 
inflict  upon  him  some  great  bodily  injury.  Evidence  of  threats  made  by  the 
deceased,  which  had  been  communicated  to  the  accused,  was  received  l^  the 
court.  Proof  of  the  latter  facts  was  competent,  as  tending  to  create  a  belief 
in  the  mind  of  the  accused  that  his  life  was  in  danger,  or  that  he  had  reason 
to  apprehend  some  great  bodily  harm  from  the  acts  and  motions  of  the  de> 
ceased,  when,  in  the  absence  of  such  threats,  such  acts  and  motions  wou)d 
cause  no  such  belief.  But  why  admissible  upon  this  ground  T  For  the  rea- 
son that  threats  made  would  show  an  attempt  to  execute  them  probable  when 
an  opportunity  occurred,  and  the  more  ready  belief  of  the  accused  would  be 
juatiiied  to  the  predse  extent  of  this  probaUlity.  But  an  attempt  to  executa 
threats  is  equally  probable  when  not  communicated  to  the  party  threatened 
as  when  they  are  so;  and  when,  as  in  this  case,  the  question  is  whether  the 
attempt  was  in  fact  made,  we  can  see  no  reason  for  excluding  them  in  the  for- 
mer that  would  not  be  equally  cogent  for  the  exdnsion  of  the  latter,  the  lat- 
ter being  admissible  only  for  the  reason  that  the  person  threatened  would  the 
more  readily  believe  himself  endangered  by  the  probability  of  an  attempt  to 
execute  such  threats.  Threats  to  commit  the  crime  for  which  a  person  \% 
upon  trial  are  constantly  received  as  evidence  against  him,  as  circumstances 
proper  to  be  considered  in  determining  the  question  whether  he  has,  in  fact, 
ccnnmitted  the  crime,  for  the  reason  that  the  threats  indicate  an  intention  to 
do  it,  and  the  existence  of  this  intention  creates  a  probability  that  he  has  in 
fact  committed  it.  Had  the  deceased,  just  previous  to  his  going  into  the 
hotel  where  the  transaction  occurred,  declared  that  he  was  going  there  to  kill 
the  accused,  and  that  he  was  prepared  to  execute  this  purpose,  we  think  the 
eridence  would  have  been  competent  upon  the  question  whether  he  had  in 
fact  made  the  attempt  when  that  question  was  litigated.  And  yet  there  is 
in  principle  no  difference  between  this  and  the  testimony  offered  and  rejected. 
The  difference  is  only  in  degree." 

Wharton,  in  his  work  on  homicide,  sec.  605,  thus  discusses  the  question 
under  consideration;  "Undoubtedly  it  has  frequently  been  held  that  to 
make  the  deceased's  threats  prior  to  the  encounter  admissible,  they  must  be 
proved  to  have  been  brought  to  the  knowledge  of  the  defendant.  But  it  is 
difficult  to  understand  the  reason  why  an  acquaintance  by  the  defendant 
with  the  deceased's  threats  should  strengthen  the  admissibility  of  such 
threats.  If  the  defendant  knew  beforehand  that  his  life  was  threatened* 
he  should  have  applied  to  the  law  for  redress;  if  he  did  not  know,  and 
was  attacked  without  warning  by  the  deoiised,  then  proof  of  the  deosaaed's 
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hortQe  temper,  whether  each  proof  oonsiiit  of  preptnitioiui  or  dedera- 
tions,  is  pertineDt  to  show  that  the  attack  was  made  by  the  deceased. 
The  question  whether  A.  (the  defendant)  or  B.  (the  deceased)  was  the  ag' 
gressor  in  the  fatal  collision  is  to  be  determined;  and  if  in  such  case  A.'s 
threats  are  admissible  to  prove  that  A.  was  the  aggressor,  B.'s  threats,  b> 
the  same  reaspning,  are  admissible  to  prove  that  B.  was  the  aggressor.  For 
the  purpose,  therefore,  in  cases  of  doubt,  of  showing  that  the  deceased  made 
the  attack,  and  if  so,  with  what  motive,  his  prior  declaratioDS,  unoommnni* 
cated  to  the  defendant,  are  clearly  evidence.*'  And  the  same  learned  author, 
in  an  article  on  *'  Disputed  Questions  of  Criminal  Law,'*  contributed  to  vol* 
ume  4  of  the  Southern  Law  Review,  p.  263,  says:  "  It  may  be  objected  that 
such  evidence  is  hearsay.  To  this  it  may  be  answered:  1.  It  is  primary; 
and  hearsay  when  primary  is  admissible  when  relevant.  The  question  at 
issue  is,  Did  the  deceased  attack  the  defendant?  Self-defense  being  set  up 
by  the  defendant  in  confession  and  avoidance,  to  prove  an  attack  by  the  de> 
ceased — ^to  show,  in  other  words,  that  his  object  in  meeting  the  defendant 
was  to  attack  him— the  deceased's  intention  is  materiaL  How  is  this  inten- 
tion to  be  discoveredt  If  the  deceased  were  alive,  we  would  call  him  and 
ask  him  as  to  the  facts.  He  is  not  alive,  and  the  beet  evidence  we  can  have 
of  an  intended  attack  on  his  part  is  his  own  expressions,  whether  in  word  or 
in  deed.  If  we  reject  these  expressions,  then  we  have  no  other  way  of  prov* 
ing  a  material  fact.  2.  Whenever  the  condition  of  a  party's  mind  is  at  issue, 
then  expressions  of  the  party  are  admissible  when  tending  to  throw  light 
upon  such  condition. "  From  the  foregoing  quotations  it  will  be  seen  that,  after 
■ome  fluctuation  and  contradiction  in  the  decisions  on  the  subject  of  the  ad« 
missibility  of  uncommunicated  threats,  the  doctrines  enunciated  above  may 
now  be  considered  as  firmly  established. 

The  pbinoifal  case  is  citsd  in  several  of  the  cases  mentioned  in  the  fore- 
going note,  and  is  included  by  Messrs.  Horrigan  &  Thompson  in  their  collec- 
tion of  cases  on  the  law  of  self-defense,  page  282.  It  is  also  dted  to  the 
point  that  apparent  danger  will  justify  self-defense  in  the  following  cases; 
ffopkkuon  V.  People^  18  HL  266;  Schnier  v.  People^  23  Id.  28;  Maher  r. 
People,  24  Id.  243;  Adams  v.  People^  47  Id.  379;  Davieon  v.  People,  90  Id. 
231. 

HoMiGiDi  DxEMBD  Justhiablb  oif  Obound  ov  Selt-difinbii,  whbt  and 
WHXN  kot:  See  Shorter  v.  People,  61  Am.  Deo.  286^  note  296»  where  other 
cases  are  collected. 


Cbews  v.  Bleaeley. 

[10  lUDIOIS,  SI.] 

BviDXNCB  TiNBiiro  TO  Ebtabubh  Patmxnt  may  be  given  under  the  general 


AonoN  for  work  and  labor.    The  opinion  states  the  case. 

8.  Beecher,  for  the  appellant. 

N.  L.  Freeman,  for  the  appellee. 

By  Court,  Caton,  J.    This  action  was  brought  by  the  plaintiflf 
below  for  the  work  and  labor  of  her  son.    The  eridenoe  shows 
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that  the  son  of  the  plaintiff  lived  with  and  serred  the  defendant 
aboat  two  years;  that  he  was  sent  to  school  by  the  defendant 
about  six  months  during  the  time;  that  he  was  sick  several 
times,  and  nursed  by  the  defendant  when  unwell;  that  he  was  a 
member  of  the  defendant's  family,  and  treated  by  him  like  one 
of  his  own  children;  and  that  he  was  a  good  boy,  and  could 
earn  from  five  to  eight  dollars  per  month  during  the  '*  cropping 
season."  When  the  boy  went  to  live  with  the  defendant,  he 
told  the  plaintiff  he  would  give  her  what  the  boy  was  worth. 
No  terms  were  agreed  upon;  but  the  plaintiff  remarked  at  the 
time  that  she  and  the  defendant  would  fix  it  afterwards.  Sub- 
sequently the  defendant  proposed  that  if  the  plaintiff  wished  to 
hire  the  boy  out  by  the  month,  to  give  her  five  dollars  x>6r 
month  during  the  "  cropping  season,"  but  the  plaintiff  replied 
that  she  wanted  the  boy  to  go  back  to  the  defendant  and  live, 
as  he  had  done.  It  is  unnecessary  now  to  inquire  whether  this 
evidence  shows  that  it  was  the  intention  of  the  parties  that 
wages  were  to  be  paid  for  the  services  of  the  boy,  or  whether  it 
was  their  intention  that  he  should  be  adopted  into  and  form  a 
part  of  the  defendant's  family,  to  be  provided  for,  taken  care  of, 
and  schooled  by  him,  as  a  comx>ensation  for  his  sendees;  for  in 
either  event  the  court  unquestionably  should  have  permitted 
the  defendant  to  have  proved,  as  he  offered  to  do,  that  the 
clothes,  boarding,  and  schooling  of  the  boy  were  worth  as  much 
as  his  services,  what  was  the  condition  of  the  boy's  clothing  at 
the  time  he  went  to  live  with  the  defendant,  and  also  that  the 
defendant  furnished  him  clothes  while  he  veas  living  with  him. 
This  evidence  would  legitimately  have  tended  to  establish  pay- 
ment for  the  services  rendered,  in  the  event  it  should  be  found 
that  the  plaintiff  was  entitied  to  wages  for  those  services.  Evi- 
dence tending  to  prove  payment  may  be  given  under  the  general 
issue;  besides,  the  action  was  commenced  before  a  justice  of  the 
peace,  where  no  special  pleas  are  required. 

The  judgment  of  the  circuit  court  must  be  reversed  and  the 
cause  remanded. 

Judgment  reversed. 

Pboof  of  Patmsmt  undkk  Oivsral  Issue  and  umdib  Obkxiul  Dotxal. 
In  England,  prior  to  1883,  in  actions  of  aiwmptU  and  in  actions  on  the  case, 
prod  of  payment  might  be  made  under  the  general  issue:  1  Ch.  PL,  16th  Am. 
ed.,  489;  ffaUon  v.  Mone,  1  Salk.  394;  Paranumr  v.  Johnson^  12  Mod.  876; 
Bird  V.  RcmdaJl^  8  Bnrr.  1345.  **  In  asmtmpBU,  before  the  pleading  rules, 
HiL  T.,  4  Wm.  IV.,  almost  every  matter  might  be  given  in  evidence  undei 
the  general  issne  non  cuamiqftU^  on  the  ground,  as  was  said,  that  as  the  ao- 
tioii  is  founded  on  the  oontnMt  and  the  injury  is  the  non*perfonnanoe  of  i^ 
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evidence  wbioh  dinffinns  the  continiiing  obligation  of  the  contract  at  the 
time  when  the  action  was  commenced  goes  to  the  gist  of  the  action:  **  1  Ch. 
PL,  16th  Am.  ed.,  489.  And  Lord  Mansfield,  in  delivering  the  opinion  of  the 
oonrt  in  Bird  v.  RcmdaU,  iupra,  said:  **6nt  an  action  on  the  case  is  founded 
upon  the  mere  justice  and  conscience  of  the  plaintiff's  case,  and  is  in  the 
nature  of  a  bill  in  equity,  and  in  .efifect  is  so;  and  therefore,  such  a  former 
recovery,  release,  or  satisfaction  need  not  be  pleaded,  but  may  be  given  in 
evidence.  For  whatever  will  in  equity  and  conscience,  according  to  the  cir- 
cumstances of  the  case,  bar  the  plaintiff's  recovery  may,  in  ibis  action, 
be  given  in  evidence  by  the  defendant;  because  the  plaintiff  must  recover 
upon  the  justice  and  conscience  of  his  case,  and  upon  that  only."  This  rule 
of  the  common  law  was  also  in  force  in  this  country  nntil  altered  or  modified 
by  statute:  Baylies  v.  FeUyplace,  7  Mass.  325;  Ihlamer  v.  SmUh,  18  Pa.  St. 
130;  Fidler  v.  Uershey,  90  Id.  363;  Kamng  v.  IniemcUional  Bank,  74  111.  16; 
J^rey  v.  Schlaainger,  Hempst.  12;  Hanna  v.  Mills,  34  Am.  Dec.  216.  Under 
the  general  issue  in  debt,  it  seems  that  evidence  of  payment  was  also  admitted: 
Fidler  v.  Uershey,  90  Pa.  St.  363;  McKynny  v.  BuU,  16  N.  Y.  297,  302.  In 
the  former  of  these  cases,  Trunkey,  J.,  delivering  the  opinion  of  the  court, 
said:  "  The  plea  of  nU  debet  puts  in  issue  the  existence  of  the  debt  claimed, 
and  anything  may  be  given  in  evidence  under  it  which  shows  there  is  noth 
ing  due  at  the  time  of  pleading,  as  payment,  release,  or  other  matter  in  dis 
charge.  Formerly  this  rule  was  in  force  in  England,  and  still  is  in  Pennsyl- 
vania." The  rule,  adopted  in  1833,  Hil.  T.,  4  Wm.  IV.,  limited  the  effect  of 
the  plea  of  the  general  issne,  and  required  all  matters  in  confession  and  avoid 
ance  to  be  specially  pleaded:  See  1  Ch.  PL,  16th  Am.  ed.,  754.  The  effect 
of  these  rules  is  thus  stated  by  Selden,  J.,  in  McKyring  v.  Bvll,  16  N.  Y.  302: 
*'  Thus  the  whole  practice,  which  had  continued  for  centuries,  of  receiving 
evidence  of  payment,  and  other  special  defenses,  nnder  the  plea  of  lul  debet 
and  non  cusumpsit,  was  swept  away." 

Payment  Madb  after  Commencement  of  Action  may  be  given  in  <«vi- 
dence  for  the  purpose  of  reducing  the  damages,  but  is  not  admissible  to  de- 
feat the  action:  MeMUUan  t.  WcMace,  3  Stew.  185;  Pemigewas$H  Bank  r. 
BraekeU,  4  N.  H.  557;  Williainu  v.  Tappan,  23  Id.  385. 

Proof  of  Partial  Payment  mat  be  Given  under  General  Issue  in 
Assumpsit:  Pierce  v.  Tyler,  1  Tyler,  140;  Worthen  v.  Dickey,  64  Vt.  277. 

Proof  of  Payment  under  General  Denial. — ^The  supreme  oonrt  of 
California  has  decided  "that  a  general  denial  has  the  same  influence  as  the 
general  issne  at  common  law:"  Oatfin  v.  Annan,  2  CaL  494,  497.  And  Hey- 
denfeldt,  J.,  delivering  the  opinion  of  the  court  in  McLaren  v.  Spalding, 
Id.  513,  said:  **  It  seems  clear  to  me  from  this  review  that  the  statute  could 
not  have  more  distinctly  provided  for  the  use  in  pleading  of  the  general 
issues  at  common  law,  even  if  it  had  indicated  their  propriety  by  using  the 
common-law  terms  by  which  they  are  designated.  It  did  not  do  so,  because 
its  object  is  that  parties  shall  not  be  confined  to  the  particular  form  of  lan- 
guage belonging  to  the  various  general  issues  respectively,  but  allowing  a 
general  denial  in  plain  language  to  be  equivalent  in  its  effect  to  any  general 
issne  which  at  common  law  would  be  necessary  to  meet  the  subject-nmtter 
of  the  action.  Nor  has  this  sensible  reform  altered  the  rule  in  relation  to 
the  admissibility  of  various  defenses  under  these  pleas.  The  effect  of  a 
general  denial  by  virtue  of  the  code  of  practice  is  the  same  in  regard  to  the 
admission  of  defenses  under  it  as  is  that  of  the  plea  of  non  assumpeU  by  th# 
old  practice.  Any  matter  may  be  given  in  evidence  which  shows  that  the 
plaintiff  never  had  any  cause  of  action,  and  most  matters  even  in  dischacgs 
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«f  the  Action.  And  under  the  general  iaroe  nil  debet,  the  defcnciant  may  giv» 
fa  evidence  eviction,  payment,  release,  and  varions  other  matters  of  dis* 
^arge.*'  See  also  DrUh  t.  Cater,  21  OaL  71;  Fairehiid  t.  AmdHMugh,  22  Id. 
072,  675;  Jkmamaif  t.  Eggenhoff,  43  Id.  S96,  897;  Wettncre  v.  i9aii  FraneiseOt 
44  Id.  294.  A  difiersnt  view  of  this  qnestion  seems  to  prevail  in  most  if  not 
all  of  those  states  in  which  the  reformed  procedure  has  been  adopted.  The 
general  issue  at  common  law  is  held  to  be  inadmissible  under  the  Arkansas 
code,  nnlees  it  in  itself  amounts  to  a  specific  denial  of  some  material  allega- 
tion: McIUrcff  V.  Buckner,  85  Ark.  525.  Under  the  Iow&  practice,  there  is 
nothing  corresponding  to  the  general  issue  at  common  law,  and  nothing  is 
admissible  under  a  general  denial,  unless  it  tends  to  negative  some  fact  essen- 
tial to  be  proved  under  the  pleading  denied:  8eoU  v.  Morse,  54  Iowa,  732. 
Under  the  Qeorgia  code,  all  matters  in  satisfaction  or  avoidance  must  be  spe- 
cially pleaded:  Jonea  v.  Lavender,  55  (Ja.  228.  In  Indiana,  the  defendant 
CAB  not  avail  himself  of  the  defense  of  payment  without  pleading  it:  HuUer 
V.  FuUen,  9  Ind.  273.  And  where  the  only  issue  in  an  action  for  work  and 
labor  is  a  general  denial,  evidence  of  payment  is  not  admissible:  Baker  v. 
KMer,  13  Id.  63.  In  Kansas,  proof  of  payment  is  not  admissible  under  a 
general  denial,  where  the  complaint  sets  out  the  facts  upon  which  the  in- 
debtedness is  founded:  Stevens  v.  Thompeon,  5  Kan.  805.  In  Wisconsin,  in 
an  action  on  a  note,  proof  of  payment  is  not  admissible  under  a  general  de- 
nial: Alartm  v.Pngh,  23  Wis.  184. 

Professor  Pomeroy,  in  discussing  the  questiofT  under  consideration,  says: 
**  It  is  the  settled  mle»  except  perhaps  in  Califoniia,  that  when  the  complaint 
or  petition  is  in  the  customary  form,  not  averring  the  fact  of  non-pa3nnent  in 
00  distinct  a  manner  that  an  issue  would  be  raised  upon  it  by  a  denial,  the 
defense  of  payment  is  new  matter,  and  must  be  pleaded  as  such:"  Pomeroy 
on  Bem.,  sea  700;  McHray  v.  Buekner,  35  Ark.  555;  Jones  v.  Lavender,  55 
Oft.  228;  Hubler  v.  PuUen,  9  Ind.  273;  Baker  v.  Eistler,  13  Id.  63;  SeoU  v. 
Morse,  54  Iowa,  732;  Stevens  v.  Thompson,  5  Kan.  305;  MeKyring  v.  BuU, 
16  N.  Y.  297;  Morrell  v.  Irving  J^re  Ins.  Co.,  33  Id.  429;  Texier  v.  Ooum, 
5  Duer,  389;  ffall  v.  Olney,  65  Barb.  27:  ^ar<tA  v.  Pugh,  23  Wis.  184. 

But  if  the  complaint  alleges  non-payment  in  such  a  manner  that  a  traverse 
of  its  averments  is  equivalent  to  an  allegation  of  payment,  then  a  general 
denial  raises  an  issue  under  which  the  defense  of  payment  may  be  proved: 
Pomeroy  on  Rem.,  sec  700;  MarUy  v.  Smith,  4  Kan.  183;  Qtdn  v.  Lloyd, 
41  N.  Y.  349;  WTUU  v.  Smith,  46  Id.  418;  McElwte  v.  Hutchinson,  10  S.  C. 
436;  contra.*  Bassett  v.  Lederer,  1  Hun,  274.  In  the  case  last  cited,  Mclver, 
A.  J.,  delivering  the  opinion  of  the  court,  said:  "There  can  be  no  doubt  but 
that,  as  a  general  rule,  the  defense  of  payment  to  an  action  on  a  note  can  not 
be  given  in  evidence  under  a  general  denial.  This  rule,  however,  only  ap- 
plies where  the  complaint  is  in  the  usual  form,  stating  only  such  facts  as  are 
necessary  to  constitute  a  cause  of  action.  If,  however,  other  facts  are  stated, 
a  denial  of  which  raises  an  issue  as  to  whether  there  has  been  a  partial  or 
total  payment,  then  the  defense  of  payment  may  be  given  in  evidence  under 
a  general  deniaL**  And  Kingman,  C.  J.,  in  delivering  the  opinion  in  Marley 
V.  Smith,  4  Kan.  186,  discussing  this  question,  said:  "The  answer  denies  each 
and  every  allegation  of  the  petition.  Under  these  pleadings  it  is  obvious 
that  neiUier  proof  of  set-off  or  counter-claim  can  be  admitted.  And  if  the 
question  was  free  from  embarrassment  growing  out  of  decisions  and  com- 
mentaries, it  would  seem  equally  obvious  that  payment  could  be  proven 
under  the  Issue  as  made  up.  The  petition  avers  that  at  a  certain  time  the 
defendant  was  indebted  to  the  plaintiff,  and  that  the  Indebtednest  stUl  con- 
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tinaes.  Thii  is  denied,  and  to  snttMn  the  denial,  proof  of  payment  ia  offered. 
Can  any  fact  be  plainer  than  that  if  payment  was  made,  the  indebtednea 
does  not  lastf  Can  a  man  owe  a  debt  that  he  has  paidf  Can  he  be  indebted 
when  he  has  extinguished  the  indebtedness  by  payment?  There  can  be  bat 
one  answer  to  these  questions,  and  this  answer  shows  that,  logically  and  with- 
out any  straining  upon  such  a  petition  and  answer,  the  proof  of  payment 
could  be  le^timately  made." 

The  case  of  Quin  y.  Lhyd,  41  K.  Y.  349,  was  an  action  brought  to  reoorer 
for  work  and  labor.  The  complaint  alleged  the  agreement,  the  performance 
of  the  services  for  a  stipulated  price,  and  that  on  a  certain  day  the  defend- 
ant '*was  indebted  to  the  plaintiff  in  the  sum  of  three  hundred  and  thirty- 
three  dollars,  being  the  balance  remaining  due  after  sundry  payments  made 
by  the  defendant  to  the  plaintiff."  The  answer  was  a  general  denial,  and  the 
court  of  appeals  held  that  the  defendant  ought  to  have  been  permitted  to 
prove  payments  made  by  him  on  account.  Lott,  J.,  in  delivering  his  opinion^ 
said:  "The  denial  involved  an  issue  upon  all  the  facts  above  stated  and  de- 
nied, not  only  of  the  agreement  and  of  the  time  which  the  plaintiff  wo^ed, 
but  necessarily  of  the  difibrent  payments  made,  so  as  to  determine  what  in 
fact  was  the  balance  of  the  defendant's  debt.  That  balance  could  not  be 
ascertained  without  an  inquiry  as  to  the  amount  of  the  payments,  as  well  as 
the  value  of  the  work  performed."  And  Woodruff  J.,  delivering  a  concur- 
ring opinion,  said:  "It  was  wholly  unnecessary  for  the  plaintiff  to  sue  for  a 
balance  as  such.  He  might  allege  the  contract,  performance  on  his  part,  and 
claim  payment,  and  then,  if  the  defendant  desired  to  prove  payment,  he  must 
allege  payment  in  his  answer.  But  where  the  plaintiff  sues  for  a  balance,  he 
voluntarily  invites  examination  into  the  amount  of  the  indebtedness,  and  the 
extent  of  the  rednction  thereof  by  payment" 


Phinnet  v.  Baldwin. 

[16  ILLDOU,  106.] 

Kora  COHTINUKB  TO  BlAB   InTIBIST  AT  Ratb  Sufulatid  THKimil  ■• 

long  as  the  principal  remains  unpaid. 
Oobtract  Valid  in  Statb  whsbb  Madb  is  Eniobcbablx  nr  AsanaoL 

State,  unless  it  is  clearly  contrary  to  good  morals,  ot  repogoant  to  tha 

policy  or  positive  institutions  of  that  state. 

Assumpsit.    The  opinion  states  the  case. 

WiUiama  and  Lawrence^  for  the  plaintiff  in  enor. 

Wkeai  and  Oraver,  for  the  defendant  in  error. 

By  Court,  Tbeat,  0.  J.  Phinney  brought  an  action  of  a»- 
gwmpmi  against  Baldwin,  and  declared  upon  the  following  note: 

*<  $200.  Bbiohton,  Cal.,  October  8, 1850. 

**  Thirty  days  after  date,  I  promise  to  pay  to  the  order  of  Har- 
vey Phinney  two  hundred  dollars,  for  value  received,  with  in- 
terest from  date  at  five  per  cent  per  month. 

"  E.  D.  Baldwin." 

The  pleas  were  fwti  asaumfpmi  and  payment.    On  the  tiial»  tba 
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plaintiff  introduced  the  note  described  in  the  declaration^  and 
proved  that  the  legal  rate  of  interest  in  California,  in  the  absence 
of  any  agreement  of  the  parties,  was  ten  per  cent  per  annam; 
but  that  it  was  lawfol  for  parties  to  contract  for  any  higher  or 
different  rate  of  interest.  The  note  was  credited  with  fifty  dol- 
lars iMdd  on  the  fourth  of  October,  1851;  and  with  one  hundred 
dollars  paid  on  the  tweniy-ninth  of  the  same  month.  The  court 
entered  judgment  against  the  defendant  for  ninety-two  dollars 
and  forty-four  cents,  and  the  plaintiff  sued  out  a  writ  of  error. 

There  can  be  no  reasonable  doubt  as  to  the  true  construction 
of  the  instrument.  It  is  a  promise  to  pay  two  hundred  dollars 
in  thirty  days,  and  interest  thereon  from  date  at  the  rate  of  five 
per  cent  per  month.  The  note  continues  to  bear  that,  rate  of 
interest  so  long  as  the  principal  remains  unpaid.  The  maker 
undertakes  to  pay  interest  at  that  rate,  while  he  withholds  pay- 
ment of  the  principal.  That  is  the  compensation  which  the 
payee  is  to  receiTe  for  the  forbearance  of  the  money.  We  en- 
tertain no  doubt  that  this  was  the  real  understanding  of  the 
parties.  It  was  not  their  intention  that  this  rate  of  interest 
should  cease  on  the  maturity  of  the  note,  and  that  it  should 
thereafter  only  bear  interest  at  the  rate  of  ten  per  cent  per 
annum.  Such  a  construction  could  not  be  put  upon  the  instru- 
ment without  doing  violence  to  the  intentions  of  the  parties. 
It  would  in  effect  be  making  a  new  contract  for  them.  They 
evidently  contemplated  but  one  rate  of  interest,  and  that  rate 
was  to  continue  until  payment  should  be  made.  The  plaintiff 
was  entitled  to  recover  interest  on  the  principal  at  the  rate  of 
sixty  per  cent  per  annum  from  the  date  of  the  note  until  the 
rendition  of  judgment.  And  the  circuit  judge  erred  in  not 
making  this  tiie  basis  for  assessing  the  dsmaages.  The  agree- 
ment to  pay  this  rate  of  interest  was  valid  by  the  law  of  Cali- 
fornia, and  the  courts  of  this  state  are  bound  to  enforce  it.  A 
contract  that  is  valid  in  the  state  where  it  is  made  is  to  be  rec- 
ognized and  enforced  in  another  state,  unless  it  is  clearly  con- 
trary to  good  morals,  or  repugnant  to  the  policy  or  positive 
institutions  of  that  state.  This  contract  is  not  obnoxious  to 
any  such  objection.  As  the  rate  of  interest  is  specified  in  the 
note,  and  is  according  to  the  law  of  the  place  where  the  instru- 
ment was  executed,  the  payee  is  entitled  to  recover  the  stipu- 
lated rate  of  interest,  that  being  of  the  substance  of  the  oon- 
tract. 

The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 
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MoNXT  DxMAMSS  Dbaw  Intebest  after  Matubitt  at  the  rate  specified 
in  the  written  contract:  Etnpre  y.  McDcmid^  28  IlL  203;  Union  Inttitudion 
Jw  Savings  v.  Boston,  129  Maes.  .91;  OMo  v.  Frank,  103  U.  S.  698,  all  citing 
the  principal  case.  See  also  Kohler  y.  Smith,  56  Am.  Deo.  369,  and  note  370^ 
where  other  cases  are  collected. 

TiAW  OP  Plage  ot  Making  Cont&act,  how  Fab  Ootebks:  See  Ma^  y. 
Breed,  54  Am.  Deo.  700,  note  715,  where  other  cases  are  collected.  Con* 
tracts  made  in  other  states  will  be  enforced  in  Illinois,  although  they  do  not 
conform  to  its  laws,  if  they  are  in  accordance  with  the  laws  of  the  state 
where  they  are  executed:  Mum/ord  y.  Canty,  50  IlL  376,  citing  the  prindpil 
case.  To  ascertain  the  Talidity  of  a  contract,  we  most  look  to  the  law  of  the 
place  where  it  was  entered  into,  and  not  to  the  law  of  the  plaoe  where  it  is 
to  be  enforoed:  BowuUree  y.  Baker,  52  Id.  244,  citing  the  principal  i 


Adams  t;.  King. 

[16  ILUVOIB,  ie9.] 

PiBSDir  TO  Whom  Bill  of  Ezchakos  ob  Pbomsssoby  Nora  la  Made 
Payable  should  be  specified;  but  this  may  be  done  without  inserting 
his  name.  And  if  the  payee  be  so  certainly  described  or  referred  to  as 
to  be  easily  ascertained  by  allegations  and  proofs,  the  promise  will  be 
yalid. 

Allegations  in  Deolabation  on  Pbomissobt  Note,  that  PLAiNnvrs 
WEBB  Adionistbatobs  of  a  certain  person  deceased  at  the  time  the 
promise  was  made,  and  that  it  was  made  to  them  personally  by  that  name 
and  description,  are  trayersable  allegations,  and  must  be  denied  under 
oath. 

Assumpsit.    The  opinion  states  the  case. 

J.  S.  Bailey,  for  the  appellants. 

Williama  and  Lawrence,  for  the  appellees. 

By  Court,  Scates,  J.  The  error  assigned  is  for  oTermling  a 
demurrer  to  the  declaration.  It  was  in  assumpsit,  and  con- 
tained two  counts;  each  upon  a  promissory  note,  made  by 
plaintififs  in  error  to  **  the  administrators  of  Abner  Chase,  de- 
ceased," for  four  hundred  dollars,  with  six  per  cent  interest 
from  date,  for  value  receiyed,  dated  the  seventh  of  March,  1853, 
one  payable  in  six  and  the  other  in  twelve  months. 

The  declaration  further  avers  that  defendants  were  the  ad- 
ministrators of  Abner  Chase  on  the  seventh  of  March,  1853, 
with  profert  of  the  letters  of  administration,  dated  the  nine- 
teenth of  December,  1851;  and  that  the  notes  were  executed, 
delivered,  and  made  payable  to  the  defendants  by  the  name  and 
style  of  the  **  administrators  of  Abner  Chase,  deceased." 

The  objections  taken  are,  that  this  is  not  a  promissory  note; 
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that  there  is  no  payee,  or  that  the  payee  is  unoertain;  or  if 
there  be  a  payee,  it  is  a  promise  to  defendants  in  their  iBpre- 
sentative  character,  and  they  should  sue  as  administrators. 

We  do  not  assent  to  either  objection.  The  general  rule  in 
relation  to  bills  of  exchange  and  promissory  notes  requires  that 
the  person  to  whom  they  are  made  payable  shall  be  specified: 
ChiL  BiUs,  166.  But  this  may  be  done  without  inserting  the 
name;  for  that  is  certain  which  may  be  rendered  certain;  and 
if  the  payee  be  so  certainly  described  or  referred  to  as  to  be 
easily  ascertained  by  allegations  and  proofs,  the  promise  will 
be  yalid.  The  declaration  ayers  that  plaintiffs  were  **  adminis- 
trators of  Abner  Chase,  deceased,"  at  the  time  these  promises . 
were  made;  and  that  they  were  made  to  them  personally  by 
that  designation  and  description.  These  are  traTcrsable  allega- 
tions, and  must  be  denied  under  oath  by  our  statute,  as  settled 
in  Drye  t.  Menkins^  16  HI.  839.  The  same  rule  was  applied  in 
ascertaining  the  promisors  in  DwigJU  t.  Newell,  Id.  833.  They 
have  not  sued  as  administrators,  and  it  was  therefore  unneces- 
sary to  aTer  that  they  were  administrators  at  the  time  this  action 
was  commenced.  The  demurrer  admits  the  promise  to  be  to 
defendants  personally,  by  a  descriptiTe  phraseology. 

The  case  referred  to,  Smiih  t.  Bridges,  Breese,  2,  was  ruled 
upon  the  ground  that  there  was  no  payee;  and  the  case  of  Coles 
T.  CowrUy  of  Madison,  Id.  166,  was  upon  the  same  ground. 
The  case  of  Berry  t.  Hawby,  1  Scam.  468,  was  put  upon  the 
ground  of  a  want  of  power  in  a  county  treasurer  to  take  under 
such  a  promise.  The  cases  in  16  Illinois,  supra,  are  dedsiTO  of 
this  in  principle. 

The  judgment  must  therefore  be  aflBrmed, 

Judgment  affirmed. 

PunaasoBT  Notb  nr  Which  Patsb  n  Rkpsrbxd  to  bt  Dwaaaamoif 
may  bo  mied  on  by  him  in  his  individoal  name  as  a  pramlaaory  note:  Davis 
y.  Oarr,  65  Am.  Deo.  387,  note  391,  where  other  caeet  are  ooUected. 


Ghigaoo  A2n>  Mtbbisbtppi  R  R  Go.  v.  Patghin. 

[16  iLLoroxB,  198.1 
Iv  luLDfon  RAn.m)Ai>  Compant  is  kot  Bouhd  to  Fkncb  rrs  Road,  nor, 

on  the  other  hand,  is  the  owner  of  cattle  compelled  to  prevent  them  from 

ronning  at  large. 
L4W  EXACIS  FBOK  EaXLUOAD  CoMPAVUS,  A8  to  Pa88KKOEB8  A2n>  FaxioHTm 

Hiosm  DnjOEiios,  skill,  and  caie,  and  for  the  want  of  them  i 
AM.  Dm.  TOL.  UO-f 
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their  liability  for  slight  negligence.  But  the  party  injnred  mnst  be  Anee 
from  sach  negligence  as  contrlbates  to  the  injnry  complained  of. 

RiOBT  OF  Railroad  Company  to  Land  upon  Which  theib  Road  is 
"Buiiir  is  an  absolnte  ownership  in  fee  for  railroad  purposes.  If  it  be 
allowable  to  graze  cattle  on  such  land,  it  is  not  a  matter  of  right,  but  at 
most  an  immunity,  not  a  privilege. 

Party  Permittino  his  Cattle  to  bb  ok  Railroad  Traok  is  not  blame- 
less. 

Mere  Proof  of  Killiko  of  Cattle  on  Railroad  Track  is  not  sufficient 
to  charge  the  company  with  n^ligence.  Wanton,  willful,  or  gross  neg* 
ligence  on  the  part  of  the  company  must  be  shown  in  order  to  make  it 
liable. 

Casb  for  negligence.    The  opinion  states  the  facts. 

J.  Jf.  Palmer,  for  the  appellants. 

D.  A.  Smith,  for  the  appellee. 

By  Court,  Soates,  J.  In  case  for  negligence^  defendant  re- 
covered seventy-seven  doUars  and  fifty  cents  for  killing  seven 
hogs  and  one  cow.  The  declaration  charges  that  plaintiffs,  by 
their  servants,  "  so  negligently  and  unskillfully  managed  and 
controlled  said  trains  and  locomotives,  and  so  ignorantly,  neg- 
ligently, and  carelessly  drove,  guided,  and  governed  the  same, 
that  said  locomotives  and  trains  of  cars,  for  want  of  good  and 
sufiScient  care  and  management  thereof  as  aforesaid,  then  and 
there  struck,"  etc. 

At  the  instance  of  defendant,  the  court  instructed:  ''That 
there  is  no  law  that  requires  the  Chicago  and  Mississippi  BaQ- 
road  Company  to  fence  their  road,  nor  is  there  any  law  that 
makes  it  incumbent  on  the  owners  of  stock  to  prevent  them  from 
running  at  large.  If  stock  running  at  large  should  be  found 
upon  the  railroad  track,  it  is  the  duty  of  those  having  charge  of 
the  locomotives  and  trains  to  use  such  care  and  means  as  may 
be  in  their  power,  by  the  proper  management  of  their  trains,  to 
prevent  accidents;  and  any  such  omission  on  the  part  of  the 
agents  and  servants  having  the  management  of  the  trains  is 
negligence,  and  any  injury  resulting  therefrom  will  render 
the  company  liable  for  such  damages  as  the  injured  party  may 
sustain.  Whenever,  however,  a  plaintiff  changes  negl^nce 
on  the  part  of  the  agents  or  servants  of  the  company  he  must 
prove  such  negligence  as  charged  in  the  declaration." 

The  court  also  refused  the  following  instructions  asked  by  the 
plaintiffs:  ''  1.  That  if  they  believe  from  the  evidence  that  the 
stock  of  plaintiff  were  roaming  at  large  upon  open,  unindosed 
land  belonging  to  some  other  person  than  the  plaintiff,  at  tba 
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time  ihey  were  killed,  the  plaintiff  can  not  recover  in  this  suit; 
2.  That  if  from  the  evidence  tliej  believe  that  the  cars  of  de- 
fendants (plaintiffs  here)  at  the  time  of  killing  the  stock,  were 
running  at  the  usual  speed,  upon  the  usual  track,  they  are  not 
liable  for  the  stock  killed;  8.  That  imless  they  believe  from  the 
evidence  that  the  stock  sued  for  were  killed  by  the  cars  of  de- 
fendants while  on  some  crossing  over  the  road  of  defendants, 
they  will  find  a  verdict  for  defendants." 

The  testimony  clearly  shows  the  killing,  and  that  the  stock 
was  on  the  track,  in  a  flat,  open  prairie,  whence  there  was  no 
lane  or  crossing;  that  defendant  owned  land  and  lived  near  the 
railroad,  but  did  not  own  the  tracts  on  either  side  of  the  road 
where  the  stock  was  killed.  Nothing  hindered  the  engineers 
from  seeing  the  stock,  and  that  no  alarm  was  given  by  whistle, 
speed  of  train  was  not  checked,  nor  does  it  appear  that  any 
attempt  or  effort  was  made  to  do  so.  Stock  was  killed  at  differ- 
ent times,  by  different  trains,  all  in  day-time.  Witness  thought 
the  freight-train  that  killed  the  cow  rather  increased  speed. 
Such  is  the  case. 

"What,  by  law,  are  the  rights  and  liabilities  of  the  parties? 
This  must  depend,  on  the  part  of  the  defendant,  upon  that 
degree  of  protection  the  law  affords  for  his  stock,  while  in  a 
position  of  technical  trespass,  if  any;  and  from  what  degree  of 
n^ligence,  if  any,  as  well  as  willfulness. 

There  would  be  but  little  difficulty  in  charging  the  plaintiffs 
for  willful  injuries  and  gross  negligence,  if  the  parties  to  the 
record  were  idone  interested  and  involved  in  the  principle  gov- 
erning the  case,  nor  even  if  the  safety  and  preservation  of  goods 
on  freight  alone  were  concerned.  But  when  we  take  into  ac- 
count and  consideration  the  irreparable  damage  to  life  from 
casualties  to  trains  from  running  over  stock,  and  that  the  im- 
minence of  hazard  to  passengers  is  increased  in  proportion  to 
the  protection  given  to  the  passive  negligence  of  stock-owners 
in  knowingly  permitting  their  stock  to  frequent,  stand,  graze, 
and  lie  upon  the  track,  the  rule  becomes  much  more  difficult  of 
adjustment.  The  court  instructed,  and  very  properly,  in  ac- 
cordance with  decisions  of  this  court,  that  neither  pariy  was 
bound  to  fence  his  road  or  his  stock:  Alton  d  Sangamon  R.  R. 
Co.  V.  Baugh,  U  111.  211;  Seeley  v.  Peters,  5  Gilm.  138;  and  in 
the  latter  case,  that  the  common  law  in  relation  to  inclosing 
and  confining  and  restraining  stock  within  such  inclosures  is 
inapplicable,  and  not  in  force  in  this  state.  Although  made  by 
a  divided  court,  against  a  very  learned  and  able  dissenting  opin< 
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ion,  we  are  not  disposed  to  question  its  authoiiiy.  The  same 
modification  of  the  common  law  had  been  recognized  the  year 
before  in  Pennsylvania,  in  Enighi  t.  Aberty  6  I'a.  St.  472  [47 
Am.  Dec.  478],  and  confirmed  in  1852  in  New  Forkdb  Erie  B. 
B.  Co.  V.  Skinner,  19  Id.  301  [67  Am.  Dec.  664]. 

The  defendant  may  therefore  lawfully  permit  his  stock  to  ran 
upon  the  range  and  browse  on  uninclosed  woodlands,  for  which, 
at  most,  he  is  but  a  technical  trespasser.  What  further  rights 
may  he  claim  of  protection  ta  them  while  in  the  enjoyment  of 
this  quasi  permissive  easement,  whether  it  extends  to  a  grazing 
privilege  of  highways,  but  more  especially  to  that  class  used  as 
railways  ?  We  may  readily  admit  that  there  is  a  protection,  in- 
cident to  and  accompanying  it,  against  all  willful  and  malicious 
mischief  and  injury. 

The  lowest  degree  of  protection  above  these  is  that  which 
requires  common  care,  skill,  or  diligence,  and  charges  a  pariy 
only  for  gross  negligence.  Is  the  defendant  under  the  facts  in 
this  case  entitled  to  this  degree  of  protection?  If  so,  is  the 
instruction  given  proper?  and  do  the  proofs  raise  a  liability 
under  it?  The  courts  have  laid  down  the  rule  as  requiring 
plaintiffs  *'  to  use  such  care  and  means  as  may  be  in  their  power, 
by  the  proper  management  of  their  trains,  to  prevent  accidents;" 
and  ''  any  such  omission  is  negligence,  and  any  injury  resulting 
therefrom  will  render  the  company  liable  for  such  damages  as 
the  injured  pariy  may  sustain."  The  instruction  is  general,  and 
does  not  define  the  degree  of  care  required,  nor  the  degree  of 
negligence  for  which  they  are  liable.  It  would  as  well  apply  to 
the  strictest  as  to  common  or  ordinary  care,  and  to  slight  as  to 
gross  negligence.  The  rule  laid  down  is  true  as  a  proposition 
or  rule  of  law,  but  in  its  higher  degrees  of  care  and  negligence, 
and  its  plastic  variableness  of  meaning,  can  have  no  just  appli- 
cation to  this  case.  The  evidence  clearly  brings  the  case  within 
so  general,  indefinite  a  rule;  but  it  is  much  more  questionable 
under  the  lowest  degrees  of  care  and  negligence,  especially  in 
relation  to  some  if  not  all  of  the  hogs;  for  it  does  not  appear 
that  signals  were  not  given  or  efforts  used  to  prevent  running 
over  them,  as  was  shown  in  relation  to  the  cow. 

The  instructions  asked  by  the  plaintiffs  here  are  equally 
involved  in  and  will  be  setUed  by  a  proper  rule  defining  the 
degree  of  care  required  and  culpable  negligence. 

While  the  courts  will  as  to  passengers  and  freights  apply  the 
enforcement  of  the  strictest  diligence,  skill,  and  care,  a^d  for 
want  of  them  measure  the  liability  for  slight  n^ligenoe,  yet  the 
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injured  party  must  be  free  from  such  negligence  as  contributes 
to  the  injury  complained  of:  OcUena  db  Chicago  Union  R,  E.  Co. 
V.  Yarwood,  15  HI.  475;  Oalena  ^  Chicago  Union  B.  R.  Co.  v. 
Loomis,  13  Id.  551  [56  Am.  Dec.  471];  Aurora  Branch  B.  B. 
Co.  T.  OrimeSf  Id.  586;  Knighi  v.  Ahert,  supra;  New  York  S 
Erie  B.  B.  Co.  t.  Skinner y  supra;  Tonawanda  B.  B.  Co.  v.  Hun- 
ger, 5  Denio,  264  [49  Am.  Dec.  239];  S.  C,  4  N.  T.  357;  Clark 
y.  Syracuse  4&  UHca  B.  B.  Co.,  11  Barb.  114;  TcUmadge  t.  Bens- 
sdaer  &  Saratoga  B.  B.  Co.,  13  Id.  496;  Marsh  t.  New  York  S 
Erie  B.  B.  Co.,  14  Id.  365. 

These  decisions  concur  in  this  as  a  general  rule,  and  are  sus- 
tained by  more  than  fifty  decisions  referred  to  in  them,  made 
upon  a  great  -varieiy  of  circumstances.  An  exception  to  the 
rule  allowed  in  Lynch  v.  Nurdin,  1  Ad.  &  El.,  N.  S.,  29;  S.  0.,  41 
Eng.  Com.  L.  422,  in  favor  of  a  plaintiff,  a  child  of  seyen  years 
old,  who  received  an  injury  by  getting  into  the  defendant's  cart 
while  it  was  carelessly  left  in  the  street,  was  not  sanctioned  or 
allowed  in  principle  in  Hartfidd  v.  Boper,  21  Wend.  615,  and 
Bmwn  V.  Maxwell,  6  Hill,  592;  and  these  are  cited  with  appro- 
bation in  Hunger  v.  Tonawanda  B.  B.  Co.,  4  N.  T.  359;  S.  C,  6 
Denio,  264  [49  Am.  Dec.  239]. 

Was  there,  then,  any  negligence  on  the  part  of  defendant  f 
I  presume  the  right  to  the  land  upon  which  railroads  are 
built  is  not  strictly  analogous  to  the  easement  of  the  public  in 
highways,  leaving  the  fee  in  the  owner  of  the  soil,  but  is  an 
absolute  ownership  in  fee  for  railroad  purposes,  and  that  char- 
acteristic or  incident  of  a  public  highway  has  relation  alone  to 
the  business  of  the  company  as  common  carriers  upon  it.  If  it 
be  excusable  as  a  trespass  to  browse  or  graze  upon  another's 
lands,  it  is  not  matter  of  right;  it  is  at  most  an  immunity,  not  a 
privilege:  Knighi  v.  Abert,  supra.  The  owner  of  an  uninclosed 
woodland,  in  which  he  had  dug  an  ore-pit,  was  not  therefore 
liable  for  an  ox  which  had  wandered  into  the  woodland  and 
fallen  into  the  pit. 

This  application  of  the  rule  was  again  made,  where  damagea 
were  claimed  for  killing  a  cow  on  the  railroad  track.  The  train 
was  running  at  its  usual  speed,  the  usual  signals  were  made, 
brakes  put  on,  and  engine  reversed.  The  cow  run  at  large,  had 
been  driven  off  the  track  once  or  twice  before,  and  the  owner 
notified:  New  York  d  Erie  B.  B.  Co.  v.  Skinner,  supra.  The 
same  rule  is  very  fully  adopted  in  New  York,  and  put  upon  the 
same  ground,  that  defendant  is  not  blameless  in  permitting  his 
tattle  to  be  npoii  the  railroad  track:  See  Tbnawanda  fi.  R.  flo.  v. 
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Hunger,  supra;  Clark  t.  Syracuse  A  VHca  B.  B.  Co.,  11  Barb. 
114;  Talmage  y.  Bensselaer  S  Saratoga  B.  B.  Co.,  13  Id.  496; 
Marsh  t.  New  York  df  Erie  B.  B.  Co.,  14  Id.  865;  WiUiams  t. 
Michigan  Central  B.  B.  Co.,  2  Mich.  261  [65  Am.  Deo.  259]; 
contra:  see  Kerwhaker  t.  Cleveland  etc.  B.  B.  Co.,  Am.  Law 
Beg.   April,  1855. 

Theee  roads,  with  the  mode  of  operating  them,  woald  become 
dangerous  to  tntTel,  and  ahnost  useless  to  their  owners  and  the 
communities,  if  the  immunities  of  herds  of  wandering,  loiter- 
ing cattle  upon  them  can  be  put  upon  the  footing  of  protected 
privileges.  We  do  not  feel  called  upon  to  close  our  eyes  to  the 
carelessness  of  owners  if  apprised  of  these  habits. 

Nor  should  we  feel  that  a  case  of  negligence  on  the  part  of 
the  railroad  had  been  made  out  by  showing  simply  the  killing 
of  the  stock.  Bailroads  may  and  ought  to  be  liable  for  mali- 
cious mischief  or  willful  injuries;  nor  should  the  scrutiny  be  too 
critical  in  cases  of  conyictions  for  that  gross  negligence  which 
indicates  the  absence  of  the  lowest  degree  of  care  or  attention: 
Wynn  v.  AUard,  5  Watts  &  S.  524;  such  reckless  conduct  might 
render  the  company  liable. 

Bailroads  may  not  omit  all  care,  prudence,  or  skill,  and 
ground  themselves  upon  an  immunity  from  all  responsibility, 
because  they  are  lawfully  pursuing  their  own  business  upon 
their  own  land.  They  are  ever  under  the  strictest  duty  of  care, 
and  liable  for  slight  neglect,  while  there  are  passengers  or 
freights  to  be  endangered,  by  experiments  in  running  on  stock. 
But  even  without  this,  they  may  not  with  impunity,  wantonly 
or  willfully,  nor  with  such  total  or  gross  negligence  as  evidences 
willfulness,  run  upon  and  injure  persons  or  stock  trespassing 
upon  the  road. 

The  proofs  of  negligence  offered  are,  that  the  whistle  was  not 
sounded,  nor  speed  of  train  checked,  but  apparently  increased, 
when  the  cow  was  killed.  As  to  different  hogs,  an  omission  to 
sound  the  whistle,  without  any  particular  fact  as  to  omissions  of 
other  means ;  but  when  one  hog  was  killed,  there  is  no  testimony 
save  the  killing  without  slackening  speed;  and  in  each  instance 
that  the  road  was  level,  in  open  prairie,  and  stock  might  have 
been  seen.  Did  the  engineer  or  other  proper  person  on  the 
lookout  see  this  stock?  If  so,  when?  Was  it  in  time  and  at  a 
distance  that  signals  would  be  available  or  the  train  stopped? 
If  80,  what  should  have  been  done?  and  what  was  neglected? 
Speed  in  the  transit  and  punctuality  in  arrivals  and  connec- 
tions are  desirable,  are  required  in  this  mode  of  conveyance. 
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They  are  lawful.  Speed  may  be  regulated  by  the  companies  ix> 
suit  the  times  and  the  places.  Trains  running  at  high  speed  can 
not  be  suddenly  stopped^  nor  will  the  same  means  effect  it  within 
the  same  distance.  It  must  depend  more  or  less  upon  the  con- 
dition of  the  rail,  the  grade,  the  weight  of  tndn,  and  rate  of 
speed.  A  casual  spectator  may  possess  little  knowledge  of  the 
adequacy  of  the  means  in  particular  cases. 

When  such  obstructions  as  cattle,  which  may  be  thrown  from 
the  track,  are  discoyered  too  near  to  avoid  collision  by  stopping 
the  train,  it  has  been  said,  and  with  a  high  degree  of  probability, 
that  the  greater  the  speed,  the  greater  the  safety  to  the  train  in 
the  collision.  Such  may  have  been  the  necessities  in  this  case 
with  the  cow.  The  increased  8i>eed  in  this  case  may  have  a 
double  solution,  as  care  for  the  safeiy  of  the  train,  for  which 
the  highest  degree  of  care  was  required,  or  as  evidence  of 
wantonness  or  willfulness. 

The  defendant's  instruction  is  too  broad  and  general,  embrac- 
ing higher  degrees  of  care  than  the  law  will  require  for  its  pro- 
tection to  stock  in  this  condition.  The  plaintiffs  admit  none, 
except  at  crossings,  or  by  implication  on  defendant's  own  land, 
which  can  not  be,  I  conceive,  on  the  railroad  which  belongs  to 
ihem. 

The  true  medium  in  this  case  is  between  and  would  embrace 
wanton  or  willful  and  gross  negligence. 

Judgment  reversed  and  cause  remanded  for  new  trial. 

Caton,  J.  I  concur  in  the  judgment  and  rule  laid  down  in 
this  case. 

Judgment  reversed. 

Liability  of  Bailsoad  Ck>ifPAirr  fok  Killing  Animals  on  its  Track: 
See  LotUgviUe  A  K  R.  R,  Co.  v.  MiUon,  58  Am.  Deo.  647,  note  653,  where 
other  cases  are  collected.  Even  where  the  company  is  not  bound  to  fence  its 
road,  it  is  liable  for  gross,  wanton,  or  willful  negligence  in  killing  stock  on  its 
road:  Galena  A  C,  U.  R,  R.  Co.  v.  Jacobs,  20  IlL  488;  lUinoia  Centred  R.  R. 
Co.  V.  Phelps,  29  Id.  448;  Headen  v.  Rust,  39  Id.  192;  Toledo,  W.  A  W.  R.  R. 
Co.  y.  Furgusscn,  42  Id.  451,  all  citing  the  principal  case.  See  also  Jackson 
y.  Rutland  dt  B.  R.  R.  Co.,  60  Am.  Dec.  246,  and  note.  And  it  is  liable  for 
gross  or  willful  negligence  although  the  animals  killed  were  improperly  on 
the  track:  Illinois  Centred  R.  R.  Co.  v.  Wren,  43  111.  80,  citing  the  principal 
case;  Jackson  v.  Rutland  Js  B.  R.  R.  Co.,  60  Am.  Dec.  246,  and  note,  wheie 
other  cases  are  collected.  But  where  the  plaintiff  was  clearly  negligent,  the 
ocMopany  is  only  liable  for  gross  negligence,  which  implies  willful  injury:  JIU- 
nois  Central  R.  R.  Co.  v.  Ooodwin,  30  HL  119,  citing  the  principal  case.  And 
a  railroad  company  is  not  liable  for  want  of  ordinary  care  and  diligence  in 
mnning  its  trainSy  whereby  stock  upon  its  road  is  killed*  but  only  for  wanton* 
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gron,  or  willfnl  negligeooe:  IttinoU  Central  R.R.O0.Y.  JUiddUmoartk^  46  Id. 
498,  citing  the  prinoipal  case. 

Railroad  Company  Has  Bight  of  Bzolusivs  Oooupanct  of  the  land 
taken  by  it  for  its  road:  Jackson  v.  RtOland  ds  B,  R,  R.  Co.t  60  Am.  Dec  246; 
WiUianu  v.  Michigan  Central  R.  R.  Co.,  55  Id.  59. 

Thx  FRnroiPAL  oasb  is  also  citid  in  Edgerton  y.  Ht^f,  26  Ind.  47,  in 
support  of  the  statement  that  herds  of  wandering,  loitering  cattle  are  not  pro- 
tected priyileges  on  railroads;  and  in  Belltfontaine  R*p  Co.  v.  Hunter,  33  Id. 
862,  to  the  point  that  the  plaintiff  can  not  recover  if  his  negligence  oontrihated 
to  tha  inJQiy. 
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Bates  v.  Fbioeet. 

Uhiutid  AanomsMT  of  Nora  n  F&bbumxd  to  hayb  bbbv  Mabb  at  ths 

date  of  t]i0  note. 
PsnuMPnoK,  Like  Fact  Pkotxih  Remains  Available  to  Pabtt  nr 

WHOSE  Favob  It  Abises  until  oreroome  by  opposing  evidence. 

Appeal  from  the  Ghrant  dxcnit  court.    The  opinion  states  ib% 


A.  J.  Marian  and  I.  Blackford,  for  the  appellant. 
J.  Brownlee,  for  the  appellee. 

By  Court,  Stuabt,  J.  Debt  on  an  assigned  note.  The  de- 
fendant pleaded  the  general  issue  with  notice  of  8et-o£f.  The 
Bei-o£f  consisted  of  three  notes  made  by  the  payee  of  the  note 
sued  upon,  and  indorsed  to  the  defendajit  Priclrat.  There  was 
no  date  to  the  indorsements. 

The  only  point  made  below  or  in  this  court  is  that  these  notes 
were  not  admissible  as  a  set-off  unless  the  defendant  proved 
that  they  were  assigned  to  him  before  the  commencement  of  the 
suit.  The  court  below  admitted  the  notes  without  such  proof, 
and  gave  judgment  for  Bates,  deducting  the  set-off.  To  reverse 
this  judgment,  the  third  clause  of  section  204,  chapter  40,  B.  S. 
1843,  and  the  case  of  Hurd  v.  Earl,  6  Blackf .  39,  are  relied  upon. 

The  statutory  provision  referred  to  is:  **  It  [the  matter  of  set- 
off] must  have  existed  at  the  time  of  the  commencement  of  the 
suit,  and  must  then  have  belonged  to  the  defendant.'' 

The  assignments  on  these  notes  not  being  dated,  the  court 
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will  presume  that  'they  were  made  at  the  date  of  the  notes: 
Eunng  ▼.  SiUSy  1  Ind.  125.  The  dates  of  the  notes  are  all  prior 
to  the  commencement  of  the  suit.  The  set-off  is  therefore  within 
the  foregoing  statutory  provision.  A  presumption,  like  a  fact 
proYedy  remains  ayailable  to  the  pariy  in  whose  favor  it  arises 
until  overcome  by  opposing  evidence.  Hiird  t.  Earl,  supra, 
contains  nothing  favorable  to  the  plaintiff's  view  of  the  case. 
It  rather,  on  the  contraiy,  goes  to  show  that  the  proof  of  fraud, 
and  by  analogy  the  assignment  of  the  set-off  after  the  com- 
mencement of  the  suit,  unless  it  appear  otherwise  in  the  record, 
as,  for  instance,  by  the  date  of  the  assignment  itself,  is  devolved 
on  the  plaintiff. 

Nor  do  we  see  any  mischief  resulting  from  the  rule  which  a 
prompt  notice  of  the  assignment  to  the  maker  of  the  note  will 
not  obviate. 

The  judgment  is  a£Srmed,  with  costs. 

UnBATED    InDOBSSMENT  PBBSnifXD  TO  HAVB    BBXN  MaDB  AT  InGEFTIOK 

OF  Note:  Colbum  v.  Averill^  50  Am.  Deo.  630;  before  the  maturity  of  the  note; 
MobUy  V.  Byan,  56  Id.  488.  In  Dawam  v.  Vaughan,  42  Ind.  897,  the  prin- 
eipal  case  ia  cited  to  the  point  that  indorsement  without  date  is  presnmed  to 
have  been  made  at  date  of  note. 

Pbesumption  Bemadts  AvAn.ABLE  uiniL  OvEBooKB  BT  Opposino  Evi* 
PBNCE  or  broken  in  upon  by  a  conntenrailing  presamption.  The  principal 
case  is  cited  to  this  point  in  Adams  v.  SkUe,  87  Ind.  576;  see  Tkon^paon  v. 
Porter,  53  Am.  Dec  653. 


Gbant  V.  Lexington  Fibe,  Lxfe,  A2n>  Mabinb 
Insubanoe  Company. 

[6  INDIAXA,  28.] 

Insubanoe  Company  can  not  Take  Advantage  or  Failure  to  Bbino 
Action  fob  Loss  within  Tike  Stipulated  in  the  policy  when  the 
dplay  is  mainly  caused  by  hopes  of  amicable  adjustment  held  out  by  the 
oompany. 

Insurance  Policies  are  Liberally  Ck>NSTRUED  in  Favor  or  Assured, 
and  exceptions  therein  are  strictly  constmed  against  the  underwriter. 

Termination  or  Voyage  prom  L.  to  N.,  during  which,  and  eight  days 
thereafter,  a  cargo  of  hay  is  insured,  is  N.,  the  place  of  landing  and  dis- 
charging the  cargo,  and  not  a  neighboring  but  separate  municipality, 
though  the  latter  is  the  usual  hay-market  where  sales  of  hay  are  neg 
tiated;  and  the  risk  is  not  terminated  by  a  delay  of  more  than  eight  da^  . 
at  the  latter  place. 

Underwriter  is  Bound  to  Know  Nature  and  Peculiar  CxRouMsrANCii 
ov  Branch  or  Trade  to  which  policy  relatea. 
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DUOHABOINO  NUMBSB    OF    HaKDS    EMPLOYED  ON  FlAT    BoAT    CONVXTIIIO 

Ihsubxd  Caboo  before  tennination  of  yoyage  according  to  nnge  Sa  not 
,in  contrayention  of  a  condition  in  tiie  policy  that  the  boat  should  be 
manned  by  a  competent  nomber  of  hands.  The  insaiers  are  bound  to 
know  the  naage,  and  eyidence  as  to  this  is  admissible. 

finpuLATioH   IK  Insubakcb  Pouot  that   Boats  Conyetino  Insubxd  ' 
Gaboo  shall  be  MAKvik)  with  a  specified  number  of  hands  is  an  execa> 
tory  stipolation  or  promissory  warranty. 

Szbcutoby  Stipulation  oe  Pbomissory  Wabranty  Inserted  in  Insub- 
ANOE  Policy  is  a  binding  condition  on  the  insured  and  requires  strict 
performance,  and  the  breach  of  it,  whether  the  thing  warranted  was  ma- 
terial or  not,  renders  the  policy  yoid  from  its  inception. 

Cook  is  Competent  Hand  within  Meaning  op  Stipulation  in  Insubancb 
Policy  requiring  boats  to  be  manned  by  a  certain  number  of  competent 
hands. 

Stipulation  in  Policy  or  Insurance  on  Caboo  op  Flat  Boat  that  com* 
pany  shall  not  be  liable  for  loss  arising  from  specified  causes,  "nor  in  any 
case  if  towed  by  a  steamboat,"  dischargee  the  company  only  as  to  any 
loss  accruing  from  such  towing  by  steamer. 

Ebbob  to  the  Dearborn  cirqtiit  court.  Among  the  stipulations 
in  the  policy  npon  which  the  company  relied  was  one  that  **  all 
claims  under  this  policy  are  debarred  unless  prosecuted  within 
one  year  from  the  date  of  the  loss.'*  The  case  is  otherwise  suf- 
ficiently stated  in  the  opinion. 

D.  Macy  and  S.  H.  Spooner,  for  the  plaintiffs  in  error. 

F.  L.  Spooner  and  B.  J.  Spooner,  for  the  defendants  in  eiror. 

By  Court,  Stuabt,  J.  AssumpsU  on  a  policy  of  insurance  on 
two  flat  boats  loaded  with  hay,  owned  by  Grant  &  Walters,  and 
bound  from  Lawrenceburgh  to  New  Orleans.  Each  boat  con- 
tained ninety-fiye  tons.  The  hay  was  worth  two  thousand  five 
hundred  and  fifty  dollars.  The  defendant  insured  the  whole 
cargo  on  one  boat  and  fifty  tons  on  the  other.  The  amoimt  in- 
sured is  valued  in  the  policy  at  two  thousand  one  hundred  and 
seTeniy-fiye  dollars;  premium  paid,  one  hundred  aDd  eight  dol- 
lars and  seventy-five  cents.  The  defense,  consisting  of  the  gen- 
eral issue,  and  a  special  plea  of  limitation  leading  to  an  issue  of 
fact,  raises  no  question  on  the  pleadings  for  our  consideration. 
The  trial  by  juiy  resulted  in  a  verdict  and  judgment  in  favor  of 
the  insurance  company. 

The  risk  taken  was  for  the  voyage  to  New  Orleans,  and  eight 
days  thereafter.  Among  the  conditions,  it  was  stipulated  that 
die  boats  should  be  manned  with  a  competent  number  of  hands; 
and  that  it  might  be  lawful  for  them  to  touch  at  intermediate 
points,  with  the  privilege  of  coasting  and  transacting  any  law- 
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fal  business  connected  witb  the  voyagey  provided  the  delays 
caused  thereby  should  not  exceed  thirty  days  in  all. 

There  is  a  further  stipulation  in  the  policy  in  these  wofds: 
''And  it  is  hereby  agreed  that  this  insurance  company  is  not  lia- 
ble for  loss  or  damage  arising  from  or  caused  by  tiie  said  flat 
boats  being  unduly  laden,  nor  for  loss  or  damage  during  any 
time  in  which  the  said  flat  boats  may  be  lashed  or  fastened  to  any 
other  boat»  either  floating  or  landing  therewith  (except  in  the 
Ohio  or  Mississippi  riyers),  nor  in  any  case  if  towed  by  a  steam- 
boat,  or  if  more  than  two  boats  are  lashed  or  fastened  together." 
These  coyer  the  only  points  material  to  be  considered  in  the 
present  case. 

The  evidence  is  made  part  of  the  record.  It  appears  that  the 
boats  reached  Freeport,  three  miles  above  New  Orleans,  on  the 
twenty-fourth  of  June,  1846.  There,  three  days  after  landing, 
all  the  hands  but  two  were  paid  off  and  dischai^ged.  About  the 
first  of  July,  1846,  one  of  the  boats  was  towed  down  to  the  flat- 
boat  landing  at  New  Orleans  by  a  steamer;  the  other  still  lay  at 
Freeport.  The  object  of  hay-boats  stopping  of  Freeport  was  to 
give  time  to  make  sale.  At  the  flat-boat  wharf  at  New  Orleans, 
it  appears  they  can  only  lie  four  days,  and  then  are  compelled  to 
sell.  On  the  evening  of  the  third  of  July,  1846,  a  violent  storm 
came  on,  which  destroyed  both  boats.  The  witnesses  all  agree 
that  a  removal  of  the  hay  from  the  boats  during  the  storm  would 
have  been  unavailing,  even  had  it  been  possible,  for  that  the  tor- 
rents of  rain  falling  at  the  time  would  have  been  equally  de- 
structive to  the  cargo. 

The  witnesses  also  agree  that  by  means  of  pumps,  etc.,  great 
exertions  were  made  to  save  the  boats;  but  that  such  was  the 
violence  of  the  storm  that  all  reasonable  exertions  were  in  a 
great  measure  fruitless.  One  of  the  witnesses  says  that  after 
the  landing  at  Freeport  the  same  number  of  hands  is  not  neces- 
sary; that  hay-boats  stop  there  to  avoid  i>aying  whar&ge;  that 
such  articles  as  hay  purchasers  living  in  New  Orleans  expect 
to  find  and  contract  for  at  Freeport.  Another  witness  says 
with  all  articles  like  hay  it  is  the  usage  and  custom  to  land  at 
Freeport,  and  there  remain  till  sales  are  made,  and  then  drop 
down  to  fiat-boat  landing  at  New  Orleans.  The  witness  adds: 
*'  Hands  on  fiat  boats  have  a  right  at  the  end  of  three  days  after 
the  fiat  boat  lands  at  any  point  in  Louisiana,  and  remains  at 
jmy  one  place  that  length  of  time,  to  demand  their  i>ay  and  leave 
the  boat."  This  seems  to  be  the  usual  course  of  that  trade  (n 
the  river. 


Digitized  by  LjOOQiC 


May,  1854.]      Grant  v.  Lexington  Ins.  Co.  77 

This  cause  was  submitted  here  in  December,  1851.  In  the  only 
brief  we  could  find  among  the  paper,  there  are  but  two  or  three 
autliorities  cited,  and  these  to  a  point  of  minor  imx)ortance. 
It  is,  therefore,  to  be  presumed  that  in  a  cause  of  such  intri- 
cacy and  magnitude,  elaborate  briefs  were  filed,  and  that  in  the 
confusion  incident  to  the  coming  in  of  the  new  court  they  have 
been  mislaid.  Such  misfortunes  throw  upon  us  great  additional 
labor,  and  consequently  delay  the  business  of  the  court. 

The  grounds  assumed  by  the  insurance  company  against  the 
recovery  of  Qrant  &  Walters,  aswe  gather  them  from  the  rec- 
ords, are:  1.  That  the  landing  at  Freeport  was,  within  the  mean- 
ing of  the  policy,  the  town,  city,  or  market-place  of  destination, 
and  that  eight  days  after  reaching  such  market-place  the  risk 
terminated.  2.  If  the  risk  still  continued  at  Freeport,  was  the 
discharge  of  the  hands  in  contravention  of  the  terms  of  the  pol- 
icy? 3.  Were  the  boats  from  the  beginning  manned  with  a  com- 
petent number  of  hands?  4.  Was  the  towing  of  the  boat  from 
Freeport  to  New  Orleans  by  a  steamer  a  discharge  of  the  insur- 
ers? 

There  are  several  other  questions  suggested  by  the  evidence 
and  instructions,  which  need  not  be  noticed;  for  example,  the 
issue  formed  on  the  delay  to  bring  suit.  But  the  record  clearly 
shows  that  the  delay  is  a  result  to  which  the  insurance  company 
mainly  contributed  by  holding  out  hoi>es  of  an  amicable  adjust- 
ment. It  should  not,  therefore,  be  i>ermitted  to  take  advan- 
tage of  its  own  wrong. 

Another  preliminary  consideration  of  vital  moment  is  the  rule 
of  construction  to  be  adopted  in  such  cases.  In  YecUon  v.  Fry, 
5  Cranch,  335,  it  is  said  that  policies  of  insurance  are  generally 
the  most  informal  instruments  brought  before  the  courts;  and 
that  none  are  more  liberally  construed  to  carry  out  the  real  in- 
tention of  the  parties,  if  that  intention  can  be  discovered.  But 
Judge  Duer,  writing  long  after  this  decision,  and  no  doubt  fully 
a^vare  of  it,  seems  to  hold  to  a  different  iiile.  Insurance  policies 
are  to  be  liberally  construed  in  favor  of  the  assured;  and  an 
exception  is  to  be  stricUy  construed  against  the  underwriters;  1 
Duer  on  Ins.  161.  The  facts  in  the  case  of  Yeaton  v.  Fnj,  supra, 
fnUy  illustrate  the  strictness  of  the  rule  of  construction  as  to 
exceptions. 

First,  then,  as  to  the  termination  of  the  voyage  at  Freeport; 
the  risk  was  taken  from  Lawrenceburgh  to  New  Orleans,  and 
eight  days  thereafter,  with  privilege  of  thirty  days'  coasting,  etc. 
It  has  been  seen  from  the  evidence  that  Freeport  is  made  in  prao- 
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tiee  the  New  Orleans  hay-market.  This  is  for  the  conyenience 
of  all  the  parties,  and  to  save  the  expense  incurred  at  the  New 
Orleans  wharf.  The  evidence  shows  that  Freeport  is  a  separate 
municipality,  three  miles  above  New  Orleans.  Lafayette,  also 
a  separate  municipality,  intervenes.  Nor  does  Freeport  appear 
to  be  the  place  of  landing  hay«  but  only  a  place  of  exhibiting 
for  the  purpose  of  sale.  The  flat-boat  wharf  at  New  Orleans 
is  the  place  of  landing  and  discharging  the  cargo.  The  latter 
is,  therefore,  the  termination  of  the  voyage.  Freeport  is  no 
more  New  Orleans,  within  the  express  terms  of  the  policy,  than 
Memphis  or  any  other  town  on  the  river.  The  stop  at  Freeport 
is  clearly  the  ''coasting  and  transacting  lawful  business  con- 
nected with  the  voyage,"  which  the  underwriters  have  expressly 
provided  for  and  licensed.  It  is  not  contended  that  the  delay 
caused  thereby  exceeded  thirty  days.  And  as  will  appear  in 
the  sequel,  it  is  presumed  that  the  underwriters  were  acquainted 
with  this  usage  of  the  trade  to  which  their  policy  related:  OratU 
V.  Paxfon,  1  Taunt.  463;  Noble  v.  Kennoway,  2  Doug.  510. 
There  is,  therefore,  nothing  in  the  first  objection. 

2.  If  the  risk  still  continued  at  Freeport,  was  the  discharge 
of  the  hands  in  contravention  of  the  terms  of  the  policy  ?  Some 
evidence  was  given  to  show  that  such  was  the  usage  of  the 
trade.  The  plaintiff  offered  to  give  further  evidence  on  that 
point,  but  upon  objection  being  made,  the  court  refused  to 
admit  it.  This  ruling,  and  the  evidence  to  the  same  effect, 
which  was  received  without  objection,  as  well  as  some  in- 
structions asked  by  the  defendant  and  given  by  the  court, 
present  the  question  just  stated.  The  law  is  well  settled  both 
against  the  ruling  and  the  instructions.  In  Noble  v.  Kennoway, 
supra.  Lord  Mansfield  held  that  the  underwriter  is  bound  to 
know  the  nature  and  peculiar  circumstances  of  the  branch  of 
trade  to  which  the  policy  relates.  The  insurance  to  which  he 
referred  was  on  cargoes  of  two  ships,  the  Hope  and  tiie  Ann,  in 
the  Labrador  and  Newfoundland  trade.  The  one  arrived  safe 
on  the  twenty-second  of  June,  1778,  and  the  other  on  the  four- 
teenth of  July  following.  The  crews  of  these  vessels  were  im- 
mediately employed  in  fishing.  On  the  thirteenth  of  August 
following,  an  American  privateer  took  both  vessels,  finding  no 
one  at  the  time  on  board.  The  action  was  brought  to  recover 
the  value  of  the  goods.  The  underwriters  set  up  in  defense 
that  there  had  been  unnecessary  delay  in  unloading  the  cargoes. 
The  plaintiffs  rested  their  case  on  the  terms  of  the  policy  and 
the  usage  of  trade.     ''  If,"  says  the  court, ''  the  underwriters  do 
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not  know  the  usage,  they  ought  to  inform  themselves.  It  is 
no  matter  if  the  usage  has  only  been  for  a  short  peiiod.  But 
this  trade  has  existed  for  several  years.  It  is  well  known  that 
fishing  is  the  chief  object  of  the  voyage.  The  evidence  as  to 
the  usage  was  properly  admitted:"  Noble  v.  Kennoway,  supra. 
Accordingly:  OrarU  v.  Paxton,  1  Taunt.  463;  Moxon  v.  Atkins^  8 
Camp.  200;  Salvador  y.  Eopkina,  3  Burr.  1707;  Bvjchy.  Chesa- 
peake  Ins.  Co.^  1  Pet.  151;  Hasard's  AdmW  v.  N.  E.  Marine  Ins. 
Co.,  8  Id.  537;  CoggeshaU  v.  American  Ins.  Co.o/N.  Y.,  8  Wend. 
283;  CoU  v.  Commereial  Ins.  Co.,  7  Johns.  385  [5  Am.  Dec.  282]; 
Keeler  v.  Fireman's  Ins.  Co.,  3  Hill  (N.  Y.),  250. 

On  the  strength  of  these  authorities,  the  evidence  as  to  the 
usage  of  discharging  the  hands  at  Freeport  should  therefore 
have  been  admitted.  The  case  of  Noble  v.  Kennoway,  supra,  is 
much  stronger  than  the  case  at  bar.  The  merchandise  was  in- 
sured till  safely  landed.  It  had  lain  on  board  four  or  five 
weeks.  In  consequence  of  that  delay,  it  was  captured  by  the 
privateer.  In  the  case  at  bar,  the  evidence  shows  that  the  risk 
was  not  a£fected  by  the  discharge  of  the  hands — that  no  reason- 
able exertions  of  a  full  and  competent  crew  could  have  saved 
the  hay.    There  is  nothing  in  the  second  objection. 

3.  Were  the  boats,  at  the  inception  and  during  the  voyage, 
manned  with  a  competent  number  of  hands?  The  evidence 
conduces  to  prove  that  the  one  boat  was  eighty  feet  long;  the 
other  ninety  or  ninety-five  feet  long.  The  policy  expressly 
requires  that  boats  from  seventy  to  ninety  feet  should  have  not 
less  than  four  competent  hands  and  a  pilot;  and  boats  from 
ninety  to  ninety-five  feet,  five  competent  hands  and  a  pilot. 
The  two  boats,  lashed  together  on  the  voyage,  had  eight  hands, 
two  pilots,  and  a  cook.  The  question  is.  Was  this  a  competent 
number  of  hands  within  the  terms  of  the  policy? 

This  was  what  the  books  call  an  executory  stipulation  or  prom- 
issory warranty  inserted  in  the  policy,  and  which  became  a 
binding  condition  on  the  insured,  and  required  strict  perform- 
ance. The  breach  of  it,  whether  the  thing  warranted  was  ma- 
terial or  not,  renders  the  policy  void  from  its  inception:  Bond  v. 
NuU,  Cowp.  601;  De  Hahn  v.  EarOey,  1  T.  R.  343;  Hare  v.  Whii- 
more,  Cowp.  784;  Pawson  v.  Waison,  Id.  785.  In  Ooix  v.  Low, 
1  Johns.  Cas.  341,  and  Barker  v.  Phoenix  Ins.  Co.,  8  Johns.  307 
[5  Am.  Dec.  339],  the  vessels  were  respectively  called  "American  " 
in  the  policy,  and  this  was  held  a  warranty  that  they  were 
American  property,  the  proof  of  which  was  essential  to  a  right 
to  recover.     So  also  as  to  warranty:  Duncan  v.  Sun  lire  ln& 
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Co.,  6  Wend.  494  [22  Am.  Dec.  639];  American  Hw.  Co.  v.  Og- 
den,  15  Id.  532. 

If,  therefore,  there  was  not  the  requisite  number  of  hands, 
according  to  the  executory  conditions  of  the  policy,  the  assured 
has  no  right  of  action.  It  is  objected  that  the  cook  was  not  a 
comi>etent  hand.  But  this  case  is  clearly  within  the  rule  in 
Bean  y.  Stupart,  1  Doug.  11.  There  the  express  stipulation 
was,  **  thirty  seamen  besides  passengers;"  the  defeuse  set  up 
that  there  were  not  thirty  seaman  on  board.  To  make  up  that 
number,  it  was  necessary  the  stewart,  cook,  surgeon,  and  some 
boys  learning  to  be  seamen  should  be  counted.  But  only 
tweniy-six  persons  signed  the  ship's  articles.  It  was  urged  that 
the  difference  between  seamen  and  boys  was  as  well  understood 
as  that  between  clergymen  and  laymen;  that  "  seaman"  meant 
an  able-bodied  man,  trained  to  maritime  pursuits.  But  the  court. 
Lord  Mansfield,  held  the  terms  of  the  policy  substantially  com- 
plied with.  If  the  cook  was  a  seaman  in  Mansfield's  time,  he 
can  not  be  much  less  than  a  competent  fiat-boat  hand  in  our 
day.  The  large  boat  had  a  force  of  five  hands  and  a  pilot,  and 
the  small  boat  four  hands  and  a  pilot,  which  was  a  substantial 
compliance  with  the  executozy  stipulation  of  the  policy,  and  the 
dimensioDS  of  the  boats  as  disclosed  in  eyidence. 

4.  Did  the  towing  of  the  hay-boat  from  Freeport  to  New  Or- 
leans by  a  steamer  operate  to  discharge  the  underwriters?  If 
so,  it  could  only  be  as  to  the  boat  thus  towed  in  contravention 
of  the  policy.  And  whether  as  to  that  eren  must  depend  on 
the  terms  used.  By  reference  to  that  particular  clause  above 
quoted,  it  appears  that  t>«  ^  insurance  company  was  to  be  dis- 
charged only  as  to  any  loss  accruing  from  such  towing  by  a 
steamer.  The  loss  in  this  case  did  sot  accrue  from  that  cause. 
It  was  a  common  calamity,  involving  the  destruction  alike  of 
the  boat  that  had  been  so  towed  and  that  lying  at  Freeport,  and 
resulted  from  one  of  the  perils  insured  against 

We  are  clearly  of  opinion  that  upon  the  whole  case  made  the 
insurance  company  is  liable.  The  new  trial  should  have  been 
granted.  The  instructions  of  the  court  upon  the  several  points 
alluded  to  were  erroneous,  and  well  calculated  to  minlftftj^  the 
jury. 

The  judgment  is  reversed,  with  costs.    Cause  remanded,  etc 

UaAOB  AS  Ajfiom:o  Contract  of  Insukanob:  See  Olendale  Woolen  Co.  v. 
ProierUon  Im.  Co,.  54  Am.  Deo.  dOO,  and  cases  cited  in  the  note  821. 

UsAOBS  OF  Tkadk,  Undkrwbitebs  Bound  to  Enow:  Cox  v.  ChaHuton  F. 
S  M.  /as.  Co..  46  Am.  Deo,  771,  and  note  citing  prior  oases     The  principal 
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cose  is  cited  in  Harper  v.  Pound,  10  Ind.  36,  to  the  point  that  commercial 
naages  are  presamed  to  have  entered  into  the  minds  of  the  parties  and  to  have 
made  a  part  of  the  contract. 

WABBAlfTT   THAT    VE88KL   18   SOFFLIKD  WITH    COMPBTBNT    MaSTKR  AKD 

Crkw,  Construction  of:  See  St,  LouU  Ins.  Co,  t.  Oltugow,  41  Am.  Dec.  661, 
and  note;  Bell  v.  Western  etc  Ins.  Co.,  30  Id.  642;  Caldwell  v.  Western  etc 
Ins.  Co.,  36  Id.  667. 

CoNSTRUCTnoN'  OF  EXCEPTIONS  IN  PoLiOT. — In  Mark  Y.  Mtna  Ins,  Co.,  20 
Ind.  304,  it  is  said:  "  It  was  held  in  Grant  v.  Lexington  etc.  Ins.  Co.^  5  Ind. 
23,  that  exceptions  are  to  he  strictly  constmed  against  nnderwriters.  Con* 
ceding  the  justice  of  this  rale,  still  a  strict  construction  can  not  deny  to  the 
language  of  the  exception  the  meaning  which  the  words  used  plainly  and 
clearly  import.  Indeed,  it  is  the  purpose  of  strict  construction  to  confine  the 
meaning  to  the  plain  and  direct  import  of  the  language  used."  When  the 
terms  of  the  policy  are  explicit,  they  must  control:  BeU  v.  Western  etc  Ins. 
Co.,  30  Am.  Dec  542,  and  cases  cited  in  the  note  540. 

Warranty  in  Insorancb  Poucy  must  bk  Stricflt  Fulfillio:  See 
BurriU  v.  Saratoga  etc  Ins.  Co.,  40  Am.  Dec  345,  and  cases  cited  in  the  note 
840.  In  Phoenix  Ins.  Co.  v.  Benton,  87  Ind.  137,  it  is  said  that  while  a  war* 
ranty  relating  to  an  existing  fact  must  be  literally  true  or  the  policy  does 
not  attach,  that  which  is  promissory  in  its  nature  is  not  so  strictly  construed, 
the  later  cases  holding  that  it  is  sufficient  if  substantially  true  or  performed. 
The  court  then  notes  the  principal  case,  as  applying  the  same  rule  of  strict 
performance  to  executory  stipulations  or  promissory  warranties.  In  Peoria 
Marine  and  Fire  Ins.  Co.  v.  Waiser,  22  Id.  84,  the  principal  esse  is  cited  to 
the  effect  that  executory  stipulations  become  binding  conditions  upon  the 
insured,  and  must  be  performed  to  entitle  him  to  recover,  whether  the  thing 
stipulated  be  material  or  not. 

Stipulation  in  Insurance  Poliot  Ldrtino  Time  vtithin  Wmcn  Sun 
SHALL  BE  BftOUOHT  Can  not  be  set  up  by  the  company  in  bar  of  a  suit 
brought  after  that  time,  where  their  own  acts  have  contributed  to  the  delay. 
The  principal  case  is  cited  as  authority  to  this  effect  in  Eagle  Ins.  Co.  v.  Lo" 
fityetU  Ins.  Co.,  0  Ind.  448;  FuUam  v.  New  York  Ins.  Co.,  7  Gray,  63.  In 
Atnetbury  v.  Bowditch  etc  Ins.  Co.,  6  Id.  605,  the  principal  case  is  also  cited 
as  deciding  this  point.  But  there  is  no  intimation,  said  the  court,  "that 
such  a  limitation,  agreed  on  by  the  parties,  was  in  itself  invalid  for  any  rea- 
son." In  Behler  v.  German  etc  Ins.  Co.,  68  Ind.  351,  the  principal  case  is 
cited  to  the  point  that  an  insurance  company  can  not  take  advantage  of  a 
breach  of  a  condition  when  they  themselves  have  assisted  in  the  breach. 


Addington  v.  Wilson. 

[5  INDIAIIA,  137.] 

Gdouit  Goubt  ot  Indiana  mat  Hold  Oveb  to  Complete  Trial  m 
PBOOSE88  at  the  expiration  of  the  regular  term  of  the  court,  under  the 
statute  of  1843. 

Pebson  Competent  to  Make  Will  mat  DooNnERiT  ms  Children,  and 
his  motives  therefor  caa  not  be  called  in  question. 

Pudihcritino  CHnj>REN  iH  or  No  Weight,  further  than  as  a  circum- 
stance to  be  considered  with  other  evidence  tending  to  show  insanity  or 
other  mental  defect. 
Am.  Dec.  Tot..  LXI— « 
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Bbubf  nr  Witchobajt  is  kot  of  Itself  Evidbnob  of  Such  Insan mr  a» 
disftbles  a  person  to  make  a  wilL 

Btidkncb  that  Testator  DismHEBiTBD  Children  for  Ukdututtl  Con- 
duct, which  he  attribated  to  the  fact  of  their  being  bewitched,  is  not 
evidence  of  his  insanity. 

Appeal  from  the  Bandolph  probate  court  The  opinion  staton 
the  case. 

J.  Morrison,  B.  McClelland,  and  N.  B.  Mawkins,  for  the  ap- 
pellant. 

D.  Kilgore,  for  the  appellee. 

By  Court,  Pebeins,  J.  John  Wilson,  the  executor  therein 
named,  presented  to  the  Bandolph  probate  court,  in  1849,  for 
probate,  the  alleged  last  ^1  and  testament  of  Francis  Stephen, 
deceased.  Addington,  and  others  interested,  filed  objections. 
Issues  were  made  and  tried  by  a  jury,  and  the  will  decided  to 
be  valid.  A  new  trial  was  denied.  The  trial  was  in  progress 
at  the  expiration  of  the  regular  term  of  the  court,  and  the  court 
held  over  to  complete  the  trial.  There  was  no  error  in  so  doing: 
B.  S.  1843,  p.  788,  sec.  825. 

The  second  objection  is  that  the  evidence  does  not  support 
the  verdict.  It  is  claimed  that  the  testator  was  insane  when  he 
executed  the  will.  It  appears  that  he  was  an  ordinarily  prudent, 
judicious  business  man,  an  average  farmer,  and  that  he  had 
acquired  property;  that  he  had  five  children  by  a  wife  who  was 
deceased,  and  witti  whom  he  had,  for  some  time  before  her  death, 
lived  unhappily,  and  at  whose  death  he  expressed  joy;  that  a 
portion  of  his  children  left  him  a  while  before  his  decease,  and 
before  the  making  of  his  will,  owing,  as  they  asserted,  to  domestic 
difficulties,  and  refused  to  return.  To  those  children  he  left  noth- 
ing by  his  will.  It  further  appears  that  the  testator  believed  in 
witchcraft,  that  his  wife  had  been  a  witch,  and  that  '*  at  hex 
death  she  had  left  her  witch-sticks  to  her  children,  or  some  oi 
them."  He  complained  of  having  been  very  badly  treated  by 
some  of  his  daughters,  as  he  said  he  had  been  by  his  wife,  and 
be  expressed  the  belief  that  this  bad  treatment  originated  in  th€ 
fact  of  their  being  witches.  In  short,  the  testator  seems  to  have 
differed  from  men  in  general  in  these  particulars  alone,  that  h€ 
believed  in  witchcraft,  believed  that  his  wife  and  daughters  wen 
witches,  and  that  they  practiced  their  infernal  arts  upon  him. 

By  our  law,  a  person  competent  to  make  a  will  may  entirely 
disinherit  his  children  if  he  pleases  to  do  so;  nor  can  his  motivec 
for  such  an  act,  where  it  is  done,  be  called  in  question.    Thi 
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right  is  absolute  to  dispose  of  all  of  one's  proi>erfy»  over  and 
above  the  portion  required  to  i>ay  debts  and  expenses.  The 
hardship  of  the  case,  therefore,  where  children  are  disinherited, 
is  of  no  weight  farther  than  as  a  circumstance  for  the  consider- 
ation of  the  jury,  in  connection  with  the  other  evidence  sub* 
mitted,  tending  to  show  insanity  or  other  mental  defect. 

As  to  the  line  of  conduct  pursued  by  the  wife  and  daughters 
towards  the  testator,  and  that  of  the  testator  towards  them,  the 
record  discloses  nothing;  and  we  can  not,  therefore,  judge 
whether  that  of  the  former  was  such  as  to  justify  the  latter  in 
believing  that  they  were  possessed  by  evil  spirits,  or  not;  nor 
whether  that  of  the  latter  towards  his  wife  and  daughters  was 
such  as  tended  to  indicate  insanity,  or  not. 

The  &ct,  therefore,  that  the  testator  believed  those  members 
of  his  family  witches,  unaccompanied  with  the  grounds  for  his 
belief,  would  furnish  an  unsatisfactory  basis  on  which  to  rest  a 
conclusion;  for  the  tenor  of  the  evidence  makes  the  impression 
that  it  was  a  course  of  harsh,  undutiful  treatment  of  the  testator 
on  the  part  of  the  disinherited  daughters  that  occasioned  the 
disherison;  and  that  he  attributed  that  conduct  to  the  fact  of 
their  being  bewitched.  In  other  words,  that  the  testator  disin- 
herited his  daughters  for  bad  conduct,  not  on  account  of  their 
harboring  bad  spirits.  If  the  reason  he  assigned  was  false,  they 
should  have  shown  it,  to  destroy  the  effect  the  inference  drawn 
from  that  reason  might  have  with  the  jury. 

The  case,  then,  so  far  as  this  court  is  at  liberty  to  control  its 
decision,  must  turn  on  this  simple  question:  Is  a  belief  in  witch- 
craft evidence  of  such  insanity  as  disables  a  person  to  make  a 
win? 

From  the  visits  of  the  angels  to  Lot  and  others  of  the  patri- 
archs (without  referring  to  the  scenes  in  the  garden  of  Eden), 
down  to  this  time,  when  the  spirits,  like  Poe's  stately  midnight 
raven,  come  gently  rapping,  rapping  at  the  chamber-doors  of 
modem  mediums,  some  of  whom  are  eminent  persons,  the 
world,  (Migan,  Jewish,  and  Christian,  have,  to  a  greater  or  less 
extent,  believed  in  spiritual  existences,  some  being  good  and 
some  evil,  which  have  maintained  a  connection  with  and  mani- 
fested their  powers  through  human  beings — in  the  case  of  the 
witch  of  Endor  to  even  raising  the  dead;  while  scarcely  any 
pretend  to  be,  and  no  one  in  fact  is,  able  to  explain  the  mysteiy, 
vo  unfold  the  manner  of  their  operations,  or  lay  down  the  laws 
governing  them.  The  prevalence  of  the  belief,  however,  and 
the  authority  on  which  it  rests,  are  sufficiently  extensive  and 
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respectable  to  shield  any  individual  indulging  it  from  the 
charge,  if  not  of  weakness,  at  least  of  insanity,  simply  on  ac- 
count of  such  belief.  There  might  be  cases  where  a  l^elief  in 
witchcraft,  as  well  as  in  millerism  or  the  doctrine  of  predestina- 
tion,  if  permitted  too  constantly  to  occupy  the  mind,  might  haye 
the  effect  to  obscure  its  i>erceptions,  destroy  its  balance  in  re- 
gard to  the  ordinary  transactions  of  life — ^make  the  believer, 
in  short,  a  monomaniac.  But  the  evidence  was  not  such  in 
this  case  as  to  make  it  clear  that  the  jury  should  have  so  returned 
their  verdict. 

Lord  Chief  Justice  Hale,  one  of  the  ablest  and  purest  of  the 
fudges  that  have  graced  the  English  bench,  sentenced  persons 
to  death  for  the  crime  of  vdtchcraft,  and  Lord  Campbell,  speak- 
ing of  the  fact,  says:  **  I  would  very  readily  have  pardoned  him 
for  an  undoubting  belief  in  witchcraft,  and  I  should  have  con- 
sidered that  this  belief  detracted  little  from  his  character  for 
discernment  and  humanity.  The  holy  scriptures  teach  us  that 
in  some  ages  of  the  world  wicked  persons,  by  the  agency  of 
evil  spirits,  were  permitted,  through  means  which  exceed  the 
ordinaiy  powers  of  nature,  to  work  mischief  to  their -fellow, 
creatures.  These  arts,  which  were  said  to  be  much  practiced  in 
popish  times,  were  supposed  to  have  become  still  more  common 
at  the  reformation.  Accordingly,  the  statute  of  33  Hen.  Vlll., 
c.  8,  made  all  witchcraft  and  sorcery  felony  without  benefit  of 
clergy,  and  by  1  Jac.  I.,  sec.  12  (passed  when  Lord  Bacon  was 
a  member  of  the  house  of  commons),  the  capital  punishment 
was  extended  to  *  all  persons  invoking  an  evil  spirit,  or  consult- 
ing, covenanting  with,  entertaining,  employing,  feeding,  or  re- 
warding any  evil  spirit,  or  taking  up  dead  bodies  from  their 
gi*aves,  to  be  used  in  any  witchcraft,  sorcery,  charm,  or  en- 
chantment:"' Lives  of  the  Chief  Justices,  vol.  1,  p.  443. 

The  judgment  is  affirmed,  with  costs. 

Motives  of  Testator  Fubnish  No  Obocnd  fob  Settino  Aside  Will  if 
oot  against  good  moitds  or  public  policy:  Trumbull  t.  Gibbons,  51  Am.  Dec 
253. 

Testamentaby  Capacity,  What  Constitutes:  See  Terry  t.  Buffington,  56 
Am.  Dec.  423,  and  note  citing  prior  cases  429.  Upon  the  question  of  insanity 
as  affecting  testamentary  capacity*  see  Clarh  v.  FUhtr^  19  Id.  402,  and  cases 
cited  in  the  note  408;  see  also  Rigg  v.  Willon,  54  Id.  419,  and  note.  The 
principal  case  is  cited  as  sustaining  general  principles  on  the  question  of  in- 
sanity in  Coryell  v.  Stone,  62  Ind.  313;  Kingsbury  v.  Whitaker,  32  La.  Ann. 
1006. 

Eccektbioity  of  Testatob  is  No  Gboitkd  fob  Inyaudatino  Will:  Let 
V.  Lte^  17  Am.  Dec  722;  Einnt  v.  Kinne,  21  Id.  732;  PoUs  v.  House^  50  Id. 
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820.  F^urtial  insanity  ia  not  snfScient  when  the  disposition  of  the  property 
may  be  aoooonted  for  on  other  grounds:  TrumbuU  v.  Oibbofu,  61  Id.  253;  -hot 
if  the  disposition  is  the  offspring  of  the  roononmnia,  it  will  be  invalid:  PoUs  v. 
Hau9e^  50  Id.  329. 

Beuef  in  Witchcraft  as  Evidekce  of  TssxAifEirrART  Incapacitt.^ 
The  principal  case  is  cited  in  Orme  v.  Boyd,  10  Ind.  388,  to  the  point  that  the 
fact  that  a  hashand  believes  his  wife  to  be  bewitched  does  not  render  him  in- 
eompetent  to  make  contracts;  and  to  much  the  same  effect  as  regards  the 
sanity  of  a  testator,  in  Kingsbury  v.  WhUaher,  32  La.  Ann.  1066.  A  belief 
that  one  is  tormented  by  witches,  devils,  or  evil  spirits  is  not  per  se  evidtooe 
of  insanity:  Lee  v.  Lee,  17  Am.  Dec  122. 

Testator  mat  Disinherit  Children. — ^The  principal  case  is  cited  to 
this  point  in  Noel  v.  Swing,  0  Ind.  60;  and  in  Dean  v.  Lyon,  8  Id.  73,  to  the 
point  that  a  testator  may  dispose  of  all  his  personal  estate  away  from  his 
widow.  Bat  in  order  to  disinherit  an  heir  at  law,  there  mast  be  an  express 
devise  or  necessary  implication  so  strong  that  a  contrary  intention  can  not  be 
•opposed:  Wright  v.  Hicks,  56  Am.  Dec  451,  and  note  citing  prior  cases; 
Doe  d*  CUndemnmg  v.  Lcmius,  Id.  518,  and  note  521,  giving  a  synopsb  of 
Mclntim  T.  Crom^  3  Ind.  444,  an  analogous  < 


Pebsons  v.  MoKibben. 

(6  Ikduva,  361.] 
RaZIFICATION  of  AflSIONMSNT  OF  NOTB  MaDE  BT  AOElfT  NOT  AUTHORBIB 

TO  AasxoK  It  relates  back  to  the  time  of  the  assignment. 

NiOATnrx  Evidxnob  is  Admissible  within  Reasonable  Limits. 

TmncoNT  bt  Joint  Maker  of  Note  that  there  has  been  Kg  Db* 
MAKD,  evidence  having  been  introdnced  of  a  demand  apon  the  other 
maker,  though  evidence  of  the  feeblest  kind,  is  admissible 

Imfbopxb  Exclusion  of  Etidbncb  is  not  Ground  fob  Revebsal,  when 
verdict  is  sabstantially  sustained  by  other  evidence. 

Obb  Benefited  bt  Labor  or  Property  of  Another  must  answer  for  it 
on  implied  tumumpeiL 

Kakkr  of  Notb  Patablb  in  Job  of  Work  to  be  Performed  for  Payee 
by  debtor  of  maker,  the  maker  to  be  bound  by  the  note  unless  the  job  is 
completed,  is  entitled  to  credit  on  tho  note  for  the  value  of  the  labor 
performed  though  his  debtor  die  before  completing  the  work. 

Ebbob  to  the  Yexmillion  drcnit  court.   The  opinion  states  the 


J.  P.  Usher  ^  for  the  plaintiff. 
8.  B.  Cfookim^  for  the  defendant. 

By  Court,  Stuabt,  J.  Debt  by  Persons  against  McKibben, 
on  tiie  following  sealed  note: 

*'  $826.  On  or  before  the  first  day  of  March  next,  for  Talne 
leoeiYed,  I  promise  to  i>ay  John  L.  Persons  three  hundred  and 
twenty-five  dollars,  which  is  to  be  paid  to  Jonathan  Beasley,  of 
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credited  on  said  Beasley's  note»  which  I  now  hold.    As  witnesi 
my  hand  and  8eal»  November  16, 1847. 

<'  THoacAs  MoEiBBSN.    [Seal.] '' 

Underneath  was  this  memorandum: 

<*  If  the  aforesaid  Beasley  does  not  complete  a  certain  job  of 
work  according  to  a  plan  submitted  to  him  by  John  L.  Persons, 
then  said  McEibben  is  bound  to  said  Persons  for  the  above 
note.    As  witness  my  hand  and  seal,  November  16, 1847. 

"  Thomas  McKibbbn.    [Seal.] " 

The  pleader  avers  that  the  job  of  work  referred  to  in  the  writ- 
ing obligatory  was  digging  a  mill-race  and  excavating  a  tunnel, 
according  to  certain  plans  and  specifications  submitted  by  Per- 
sons to  Beasley;  that  a  reasonable  time  had  elapsed  for  com- 
pleting the  work,  yet  that  meanwhile  Beasley  had  died,  leaving 
the  work  unfinished.  The  pleadings,  modeled  on  the  old  system, 
extended  to  rejoinders  and  surrejoinders.  As  the  demurrers 
filed  do  not  remain  for  decision,  no  question  is  raised  on  the 
sufficiency  of  the  pleadings.  The  issues  were  submitted  to  a  jury. 
Verdict  and  judgment  for  McEibben  for  one  hundred  and 
twenty-three  dollars  and  fifty  cents.  The  evidence  is  made  part 
of  the  record  in  the  proper  mode.  Persons  brings  the  case  to 
this  court.  In  his  defense,  McEibben  claimed  the  value  of  the 
work  done  by  Beasley  on  the  mill-race;  also  three  notes  made 
by  Persons,  and  assigned  by  the  jMiyees  to  McEibben.  On 
these  claims,  the  judgment  in  favor  of  the  latter  over  and  above 
the  sealed  note  is  predicated. 

The  main  question  presented  relates  to  the  work  of  Beasley. 
Before  discussing  that,  it  will  be  proper  to  dispose  of  the  ques- 
tions arising  out  of  the  other  parts  of  the  defense.  McEibben, 
as  the  assignee  of  Baxter,  held  a  note  against  Persons.  The 
assignment  was  denied  under  oath.  It  seems  this  note  had  been 
placed  in  the  hands  of  Weliy,  an  attorney,  etc.,  for  collection. 
Welty  asfi'gned  it  to  McEibben  thus:  "J.  S.  Baxter,  by  D. 
Welty."  xo  rtove  the  assignment,  Baxter  was  introduced. 
Ap  cestliied  that  Welty  was  authorized  to  collect,  but  not  to 
y  rjisfer,  the  note;  that  when  witness  first  heard  of  the  assign- 
nent  he  refused  to  ratify  it;  but  that  afterwards,  at  the  instance 
>f  McEibben,  it  was  ratified;  and  that  the  indorsement  was  in 
die  handwriting  of  Weliy. 

The  note  was  assigned  March  9,  1849;  this  suit  was  com- 
menced March  17,  1849;  and  the  ratification  was  in  May  ox 
Jime  following.     Thin  is  sufficient  to  entitle  McEibben  to  the 
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benefit  of  the  sei-off.  The  xatification  related  back  to  the  time 
of  the  assigmnenty  and  necessarily  indaded  the  act  of  Welty, 
with  all  its  drcnmstances  and  incidents.  Until  plea  pleaded 
denying  the  assignment  under  oath,  the  note  was  prima  facie  a 
good  set-off  in  the  hands  of  McEibben,  and  but  for  that  plea 
would  have  remained  good.  The  plea  merely  put  upon  McEib- 
ben  the  proof  of  the  assignment,  and  did  not  change  his  rights 
or  relatiye  position  to  Baxter  or  Persons.  The  note,  with  the 
assignment  thus  ratified,  was  properly  admitted. 

The  next  question  relates  to  the  lies  note,  payable  in  lumber 
or  sawing.  It  was  the  joint  and  seyeral  note  of  Persons  and 
one  Mondy.  The  evidence  of  lies,  the  payee,  tended  to  prove 
that  he  had  made  demand  of  Persons,  one  of  the  makers  of  the 
note.  Mondy  was  offered  as  a  witness  to  prove  that  there  had 
been  no  demand.  The  record  shows  he  was  objected  to,  and 
the  objection  was  sustained.  The  evidence,  at  best,  must  have 
been  of  the  feeblest  character;  no  less  than  fifty  men  in  the 
court-house  could  have  testified,  namely,  that  they  knew  of  no 
such  demand.  Still,  whatever  it  was  worth,  the  party,  within 
reasonable  limits,  had  a  right  to  introduce  even  negative  evidence. 

But  even  if  the  lies  note  be  excluded,  then  taking  the  other 
matters  of  set-off  at  such  estimates  as  the  jury  were  at  liberty 
from  the  evidence  to  place  upon  them,  and  the  verdict  is  still 
substantially  sustained.  In  such  cases  the  judgment  will  not 
be  reversed:  Parker  v.  Stale,  8  Blackf.  292. 

The  note  in  suit  was  primarily  payable  in  Beasley's  work. 
The  only  remaining  question  is,  whether,  since  the  mill-race 
was  not  completed.  Persons  was  liable  for  the  value  of  what 
had  been  done  by  Beasley.  It  has  been  often  held  by  this 
court  that  he  who  is  benefited  by  the.  labor  or  property  of  an- 
other must  answer  for  it  on  an  implied  assumpsU:  Lomax  v. 
Bailey,  7  Blackf.  599.  In  Coe  v.  Smith,  4  Ind.  79,  the  authori- 
ties were  collected  and  reviewed.  There  is  a  case  in  the  Massa- 
chusetts reports  very  similar  in  many  respects  to  this.  Fuller 
agreed  to  work  for  Brown,  and  give  him  four  weeks'  notice  before 
quitting  his  employ.  He  rendered  valuable  services,  and  left 
without  notice  in  consequence  of  sickness.  It  was  held  that 
Fuller  was  entitled  to  a  reasonable  compensation  for  the  ser- 
vices he  had  rendered:  Fuller  v.  Brown,  11  Met.  440. 

The  case  of  KelUe  v.  Harvey,  21  Yt.  301,  to  which  counsel  for 
Persons  have  referred  us,  is  in  confiict  with  the  repeated  adjudi- 
cations of  this  court,  and  with  the  numerous  authorities  cited  to 
sustain  them.    We  think  the  law  clearly  with  McEibben. 
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The  judgment  is  affirmed,  with  five  per  cent  damages  and 
cost. 

RATinCATIOX  OT  ASSIOITMENT  BT  UNAUTHORIZED  AOBNT-^COMPARISON  Of 

PwNCiPAL  Case  with  Wittenbrock  v.  Bellmer,  57  Cal.  12.— In  opposi- 
tion to  the  decision  in  the  principal  case  is  Wittenbrock  t.  B^lmer,  57  CaL  12. 
In  that  case  an  action  was  brought  to  foreclose  a  mortgage.  The  plaintitf 
claimed  under  an  assignment  of  the  note  and  mortgage,  which  was  denied  in 
the  answer.  The  court  found  for  the  plaintiff;  and  this  case  was  an  appeal 
from  the  order  granting  a  new  triaL  The  mortgage  was  originally  made  to 
the  Germania  Building  and  Loan  Association.  Before  suit  brought,  the  pres- 
ident of  the  association  attempted  to  assign  the  note  and  mortgage  to  the 
plaintiff;  but  it  appeared  from  the  evidence  that  he  had  no  authority  from  the 
association  sufficient  for  that  purpose.  After  the  action  had  been  pending 
for  several  months,  however,  the  association  ratified  the  assignment  by  their 
president,  and  the  plaintiff  claimed  that  this  ratification  related  back  to  the 
date  of  the  act  ratified  in  accordance  with  the  maxim,  Omnis  raUhabitio  re- 
trotrahitur,  et  mandato  priori  cBquiparatur,  Of  this  claim  of  the  plaintiff 
the  court  says:  **  That  such  was  its  effect  as  between  the  association,  its  pres* 
ident,  and  the  assignee,  we  do  not  doubt.  And  yet  we  are  unable  to  dis- 
cover any  principle  upon  which  the  defendant's  rights  conld  be  affected  by 
such  ratification.  Conceding  that  at  the  date  of  the  commencement  of  the 
action  the  plaintiff  had  no  cause  of  action,  it  does  not  seem  to  us  that  he 
co^ld  maintain  the  action  upon  a  cause  of  action  subsequently  acquired 
against  the  defendant.  The  case  was  at  issue,  and  if  it  had  been  tried  at  any 
time  prior  to  the  date  of  the  ratification,  the  judgment  must  have  been  for 
the  defendant.  Could  a  stranger  to  the  action  step  in  at  any  time  before  the 
trial  and  deprive  the  defendant  of  that  right,  by  placing  in  the  hands  of  his 
adversary  an  instrument  upon  which  be  might  have  maintained  an  action — 
or  one  which  he  alleged  that  he  had,  but  in  fact  did  not  have,  when  he  com 
menced  the  action  7  Clearly  not.  If  a  party  has  no  cause  of  action  at  the 
timo  of  the  iustitution  of  his  action,  he  can  not  maintain  it  by  filing  a  sup- 
plemental complaint  founded  upon  matters  which  have  subsequently  oc- 
curred. It  is  only  when  the  plaintiff  is,  at  the  time  of  the  oommcnoement 
of  his  action,  entitled  to  some  relief,  that  he  can  avail  himself  of  facts  which 
afterwards  occur,  by  setting  them  out  in  a  supplemental  complaint.  In  this 
case  the  plaintiff  could  not  have  availed  himself  of  the  facts  occurring  after 
tho  commencement  of  his  aotion,  either  by  an  amendment  to  his  original 
complaint  or  by  filing  a  supplemental  complaint,  and  a  fortiori  he  could 
not  without  doing  either."  And  upon  this  ground  the  order  granting  a 
new  trial  was  affirmed.  In  the  principal  case  it  is  said  that  the  ratifi- 
cation of  the  assignment  of  the  note  related  back  to  the  time  of  the 
unauthorized  assignment,  though  the  ratification  was  made  after  suit 
commenced.  The  only  difference  between  the  two  cases  is  that  on  the 
California  case  the  claim  under  the  ratified  assignment  was  made  by 
tho  plaintiff,  while  in  the  principal  case  the  same  claim  was  made  by  the 
defendant  as  matter  of  set-off.  But  this  distinction  is  immaterial,  for  as  th« 
plaintiff's  cause  of  action  must  have  accrued  before  suit  brought,  so  in  case 
of  set-off  ''the  defendant  must  have  a  subsisting  right  of  cross-action 
against  the  plaintiff.  This  is  necessarily  one  of  the  guiding  principles. 
Nothing  can  be  set  off  upon  which  an  independent  action  against  the  plaintiff 
oould  not  be  immediately  maintained.  *  *  *  Hence  a  claim  assigned  con- 
ditionally, for  the  purpose  of  being  used  as  a  set-off,  with  the  understanding 
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tfaftt  if  not  00  used  it  will  roTort  to  the  assignor,  will  not  be  allowed  as  a  set- 
off: **  Note  to  Oregg  t.  James,  12  Am.  Dec  153.  Indeed,  a  defendant,  as  far 
as  he  is  connected  with  matters  oi  set-off^  may  be  looked  upon  as  a  qtum 
plaintifil  For  this  reason  the  difference  in  the  parties  claiming  under  the 
assignment  in  the  two  cases  under  comparison  is  immaterial. 

The  claim  under  the  assignment  in  the  principal  case  may  be  considered  as 
advanced  by  a  plaintiff  And  the  reasoning  of  the  California  case  applies 
with  equal  force  to  the  facts  of  the  principal  case.  The  decision  in  the 
California  case  wo  belicTe  to  be  the  true  rule.  It  is  true,  the  court  leaps  the 
general  principle  of  agency  that  ratification  relates  back  to  the  time  of  the 
act  ratified  by  the  negative  eyasion  of  inability  "to  discover  any  principle 
upon  which  the  defendant's  rights  could  be  affected  by  such  ratification." 
But  it  is  not  necessary  to  consider  the  case  of  suit  brought  upon  a  subee. 
quently  ratified  assignment  as  a  single  exception  to  the  rule  of  the  retroactive 
character  of  ratification.  It  may,  we  think,  be  classed  with  a  well-settled, 
clearly  distinguished  species  of  exceptions  to  this  general  rule.  This  excex>* 
tion  is  that  the  ratification  in  relating  back  to  the  time  of  the  act  ratified 
can  not,  by  this  means,  divest  vested  rights  of  third  persons,  generally  speak- 
ing: Wharton  on  Agency,  sec.  78;  Story  on  Agency,  sees.  246, 247.  Treating 
of  the  effect  upon  third  persons  of  a  ratification  of  an  unauthorized  act,  Story . 
says:  **  Where  an  act  is  beneficial  to  the  principal,  and  does  not  create  an 
immediate  right  to  have  some  other  act  or  duty  performed  by  a  third  person, 
bat  amounts  simply  to  the  assertion  of  a  right  on  the  part  of  the  principal, 
there  the  rule  [of  relation  back]  seems  generally  applicable.  Thus,  for  example, 
if  a  ccmtinual  claim  or  an  entry  to  avoid  a  fine,  or  an  entry  for  condition 
broken,  is  made  by  a  person  having  no  present  authority,  the  principal  may 
bring  an  action  upon  any  of  these  acts,  and  his  ratification  and  adoption  of 
them  will  supply  the  want  of  original  autliority.  On  the  other  hand,  if  the 
act  done  by  sach  person  would,  if  authorized,  create  a  right  to  have  some  act 
or  dnty  performed  by  a  third  person,  so  as  to  subject  him  to  damages  or  losses 
(ar  the  non-periormance  of  that  act  or  duty,  or  would  defeat  a  right  or  an 
estate  already  vested  in  the  latter,  there  the  subsequent  ratification  or  adop- 
tion of  the  nnanthorized  act  by  the  principal  will  not  give  validity  to  nt  so 
as  to  bind  snch  third  persons  to  the  consequences:  *'  Story  on  Agency,  i  ^os. 
245,  246.  Examples  of  this  exception  are  notice  to  quit,  given  to  a  tenanx  by 
an  nnanthorized  person,  and  a  demand  by  such  a  person  upon  a  debtor  to  ^ay 
a  debt.  In  these  cases  the  subsequent  ratification  can  have  no  effect  u^an 
the  tenant  or  debtor.  See  also  Wharton  on  Agency,  sees.  78,  79.  Now,  in 
the  case  under  consideration,  a  right  has  vested  in  the  defendant  at  the  insd- 
tntion  of  the  suit  against  him.  That  right  is  that  the  plaintiff's  cause  of 
action  shall  have  accrued  at  the  institution  of  the  suit  Its  accrual  at  any 
later  time  is  of  no  assistance  to  the  plaintiff.  It  is  as  if  he  had  made  a  de- 
mand before  maturity.  The  existence  of  this  rule  is  too  well  established  and 
its  efficacy  too  obvious  to  admit  the  argument  that  the  case  under  considera- 
tkm  should  oonstitate  an  exception.  The  plaintiff's  remedy  in  this,  as  in 
other  like  cases,  is  to  commence  a  new  action.  The  ratification,  therefore,  of 
an  nnanthorized  assignment  to  a  plaintiff  after  suit  commenced  thereon 
divests  a  right  in  the  defendant,  and  the  ruling  of  the  California  case,  that 
the  suit  embraces  no  cause  of  action,  and  is  for  that  reason  not  maintainablsp 
is  the  better  decision. 

BATmoAnoN  of  Agent's  Acts  is  EgxHYALKNT  to  Obioinal  Authobitt, 
•accept  where  tlie  rights  of  third  persons  are  invaded:  Cleakmd  v.  Walker^ 
46  Am.  Dec  238,  and  note  citing  prior  cases;  McMahan  v.  McMahan,  53  Id. 
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481;  Planters'  Bank  v.  Shatrp^  43  Id.  470;  Despatch  Line  r.  Bettam^  Mfg.  Co.^ 
87  Id.  203;  fTooe^  v.  ifcCoMt,  42  Id.  612. 

Bboovskt  in  Assumpsit  fob  Part  PxBFOBStANCS  of  Entibb  Contraot: 
See  Coe  v.  Smith,  58  Am.  Dec.  618,  and  note  622;  Qleaaon  v.  Smith,  57  Id. 
62;  Wimtead  t.  Beid,  Id.  571;  Lee  Y.Ashbrook,  55  Id.  110,  and  cases  cited 
in  the  note.  The  principal  case  is  cited  to  the  point  that  work  not  performed 
aooording  to  the  terms  of  the  contract,  if  accepted  and  nsed,  most  be  paid 
for  by  the  party  benefited,  upon  an  implied  promise^  in  Adam$  t.  (3My,  49 
Ind.  156;  Caab^  t.  Adama,  1  WiL  Snp.  Gt.  350. 


Weight  v.  State. 

(6  IBDXAHA,  990.] 

PnsoN  IB  Okob  nr  Jbopabbt  whenever  he  has  been  given  in  charge,  <m  a 
legal  indictment,  to  a  regular  jury,  and  that  jury  is  unnecessarily  dis* 
ohazged,  and  the  discharge  is  equivalent  to  a  verdict  of  acquittaL 

Failubb  to  Embodt  Pbovisiok  in  Indiana  Statutb  of  1843  oonoeming 
continuance  of  term  of  circuit  court,  when  the  completion  of  the  trial  of 
a  case  requires  it,  in  the  act  of  1852,  which  was  a  substantial  re-enact* 
ment  of  the  former  statute  with  respect  to  the  courts  of  common  pleas^ 
is  a  caaue  omianu,  and  the  provision  is  continued  in  force  by  the  section 
of  the  act  of  1852,  continuing  in  force  laws  and  usages  relative  to  plead- 
ing and  practice  in  criminal  actions. 

AUi  Bblatino  to  Makneb  and  Timb  nr  WmoH  Casb  shall  bb  Ck>N* 
DUCTED  AND  Tbibd,  from  its  inception  to  final  judgment  and  execution, 
is  generally  embraced  under  the  titie  of  practice. 

Upon  Wbit  of  Habbab  Cobpus,  Goubt  can  not  Disghabob  Pbisonbb 
Bbmandbd  to  Jail  to  await  another  trial,  although  he  has  been  once  in 
jeopardy  by  reason  of  the  unnecessary  discharge  of  the  jury  engaged  in 
the  trial  of  his  case,  under  the  Indiana  statute,  which  provides  that  *'no 
court  or  judge  shall  inquire  into  the  legality  of  any  judgment  or  process 
whereby  the  party  Is  in  custody,  or  discharge  him  when  the  term  of 
commitment  has  not  expired,  •  •  •  upon  a  warrant  issued  *  *  * 
upon  an  indictment  or  information;"  for  the  prisoner  was  still  in  custody 
awaiting  his  trial  under  an  indictment. 

PBISONER,  THOUGH    OnCB    IN  JeOPABDT    UNDKB    InDIOTMENT,  IS    StILL  IN 

Custody  under  that  indictment  until  the  case  has  been  finally  disposed 
of,  and  he  is  released  by  judgment  of  the  court 
Pbisoneb  Oncb  in  Jeopabdt  mat  bb  Disohabobd  on  Motion  by  the  court 
having  jurisdiction  over  the  indictment,  or  he  may  plead  the  jeopardy  in 
bar  of  a  second  triaL 

Appeal  from  the  Elkhart  court  of  common  pleas.    The  opin- 
ion states  the  case. 

J.  L.  Jemegan  and  7.  O.  Barris,  for  the  appellant. 

B.  A.  Biiley^  N.  B.  Taylor,  and  J.  Cobum,  for  the  state. 
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Bj  Court,  Hotxt,  J.  On  the  eleyenth  of  October,  1868, 
Fleming  Wright  vma  indicted  for  murder  in  the  Elkhart  circnit 
court.  To  this  indictment  he  pleaded  not  guilty,  and  on  the 
fourteenth  of  October  a  jury  was  impaneled  to  try  the  ohaige. 
The  trial  progressed  until  the  succeeding  Saturday,  when  the 
court,  holding  that  the  legal  term  expired  on  that  day,  and 
being  satisfied  that  ihe  trial  could  not  be  closed  on  that  day, 
discharged  the  jury,  notwithstanding  the  objections  of  the  pris« 
oner,  who  insisted  that  the  trial  should  proceed  to  its  conclu- 
sion. The  court  thereupon  remanded  the  prisoner  to  jail,  and 
ordered  a  venire  de  novo,  returnable  at  the  next  term.  On  the 
twenty-fourth  of  the  same  month,  Wright  applied  to  the  Hon. 
Joseph  H.  Mather,  judge  of  the  court  of  common  pleas,  for  a 
writ  of  habeas  corpus.  The  writ  was  granted,  and  on  the  hear- 
ing, the  foregoing  facts  were  made  to  appear,  and  the  judge  re- 
manded the  prisoner  to  jail,  to  await  his  trial  in  the  circuit 
court.  From  the  judgment  remanding  him  to  prison  upon  the 
hearing  of  the  habeas  corpus,  Wright  appeals  to  this  court. 

The  facts  as  presented  by  the  record  require  the  inyestigation 
of  two  questions:  1.  What  was  the  effect  of  discharging  the  jury 
by  the  circuit  court  ?  2.  What  is  the  duly  of  a  judge  upon  the 
hearing  of  a  case  under  a  writ  of  habeas  corptL8,where  the  return 
shows  that  the  applicant  is  held  in  custody  to  answer  an  indict- 
ment? 

1.  The  constitntion  of  the  United  States  and  the  constitution 
of  this  state  both  proTide  that  no  person  shall  be  put  in 
jeopardy  twice  for  the  same  offense.  Similar  provisions  will  be 
found  in  nearly  all  of  the  constitutions  of  the  respective  states. 
There  is  some  diyersily  of  opinion  in  the  decisions  of  the  differ^ 
ent  courts  as  to  what  amounts  to  being  put  in  jeopardy;  but  we 
are  satisfied  that  the  ruling  of  this  court  in  the  case  of  F^ein- 
worpflin  t.  Slaie,  7  Blatchf .  186,  is  in  accordance  with  reason 
and  the  current  of  authorities. 

Whenever  a  person  shall  have  been  given  in  charge,  on  a 
legal  indictment,  to  a  regular  jury,  and  that  jury  unnecessarily 
discharged,  he  has  been  once  put  in  jeopardy,  and  the  discharge 
is  equivalent  to  a  verdict  of  acquittal.  If  a  court  has  the  right 
during  the  trial  capriciously  to  discharge  the  jury,  and  continue 
the  cause  until  the  next  tenn,  the  liberty  of  those  indicted  for 
offenses  not  bailable  would  be  completely  within  the  hands  of 
the  judge.  He  might  at  every  term  imi>anel,  discharge,  and 
continue,  and  thus  rob  the  prisoner  of  his  liberty,  by  prevent- 
ing a  final  investigation.    It  may  be  said  that  such  a  position 
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throws  distrust  apon  judicial  discretion.  We  do  not  wish  to  be 
so  understood.  But  we  can  not  regard  that  rule  as  wise  or  safe 
which  places  arbitrary  or  unguarded  discretion  in  the  hands  of 
any  one  when  it  can  be  reasonably  avoided. 

We  are  aware  that  the  courts  in  New  York  have  gone  to  the 
other  extreme,  and  have  decided,  in  the  case  of  People  y.  Oreen, 
18  Wend.  55,  that  the  court  might  discharge  the  jury,  after 
thirty  minutes'  consultation,  although  the  prisoner  objected; 
that  he  might  be  again  indicted  and  convicted  for  the  same 
offense;  and  that  the  exercise  of  such  discretion,  in  discharging 
the  jury,  could  not  be  reviewed  on  error;  but  with  deference  to 
that  court,  we  can  not  coincide  with  the  learned  judge  who  de 
liyered  that  opinion.  We  think  it  woidd  be  trusting  unguarded 
power  where  it  might  be  seriously  abused,  and  that  more  espe- 
cially from  the  fact  that  they  deny  the  correction  of  that  abuse 
by  resort  to  the  higher  courts.  The  answer  to  the  first  ques- 
tion, then,  turns  entirely  upon  the  discharging  of  the  jury  with- 
out the  consent  of  the  prisoner.  Was  the  discharge  necessaiy 
or  unnecessary? 

Section  832,  2  B.  S.  1852,  p.  118,  authorizes  the  court  to  dis- 
charge the  jury  on  account  of  the  sickness  of  a  juror,  or  other 
accident  or  calamity  requiring  their  discharge,  or  by  consent  of 
both  parties,  or  after  they  haye  been  kept  together  until  it  sat- 
isfactorily appears  that  there  is  no  probability  of  their  agreeing; 
but  we  have  been  unable  to  find  any  provision  which  will  per- 
mit the  court  to  discharge  the  jury  for  the  want  of  time  to  try 
the  cause. 

The  counsel  for  the  state  insist  that  the  discharge  was  neces- 
sary, as  the  regularly  allotted  time  for  the  adjournment  of  the 
court  was  about  expiring,  and  as  the  act  of  1858  required  the 
same  judge  to  open  court  in  the  couniy  of  Lagrange  on  the  suc- 
ceeding Monday. 

By  the  revised  statutes  of  1848,  sec.  825,  p.  788,  it  is  pro- 
vided that  <<  if  at  the  expiration  of  the  time  fixed  by  law  for  the 
continuance  of  the  term  of  any  court  the  trial  of  a  cause  shall 
be  progressing,  said  court  may  continue  its  sitting  beyond  such 
time,  and  require  the  attendance  of  the  jury  and  witnesses,  and 
do,  transact,  and  enforce  all  other  matters  which  shall  be  neces- 
sary for  the  determination  of  such  cause;  and  in  such  case,  the 
term  of  said  court  shall  not  be  deemed  to  be  ended  until  tht 
cause  shall  have  been  fully  disposed  of  by  said  court." 

In  2  B.  S.  1852,  sec.  82,  p.  21,  a  similar  provision  is  inserted 
in  the  act  organizing  courts  of  common  pleas;  bat  there  is  noth- 
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ing  said  in  the  reyision  in  regard  to  trials  in  the  circuit  ooatt, 
although  the  necessiiy  for  such  a  provision  for  the  business  of 
that  court  is  far  greater  than  for  the  former.  The  peculiar 
character  of  criminal  trials,  over  which  the  circuit  courts  have 
exclusive  jurisdiction,  demands  a  similar  section,  so  as  to  place 
it  beyond  the  possibility  of  counsel  being  able  to  postpone  the 
execution  of  justice  by  delaying  or  speaking  a  case  into  a  con- 
tinuance. We  think,  then,  it  is  but  reasonable  to  infer  that 
the  failure  to  embody  such  a  section  in  the  revised  statutes  of 
1852,  in  relation  to  circuit  courts,  was  a  casus  omissus,  and  that 
being  such,  section  825,  supra,  is  continued  in  force  by  2  B.  S. 
1852,  sec.  172,  p.  383,  which  provides  that  ''the  laws  and 
usages  of  this  state  relative  to  pleading  and  practice  in  criminal 
actions,  not  inconsistent  herewith,  as  far  as  the  same  may  oper- 
ate in  aid  hereof,  or  to  supply  any  omitted  case,  are  hereby 
continued  in  force.''  The  position  assumed  b^  counsel,  that 
section  825  does  not  relate  to  practice,  is  untenable.  All  that' 
relates  to  the  manner  and  time  in  which  a  case  shall  be  con- 
ducted and  tried,  from  its  inception  to  final  judgment  and  exe- 
cution, is  generally  embraced  under  the  title  of  practice. 

By  these  provisions,  the  circuit  court  had  the  right  to  con- 
tinue the  case  from  Saturday  until  the  following  week,  when  it 
could  have  been  finally  disposed  of;  and  the  discharging  of  the 
jury  without  so  doing  was  unnecessaiy,  and  equivalent  to  a  ver^ 
diet  of  acquittal. 

2.  What  was  the  duty  of  the  judge  upon  the  hearing  of  the 
habeas  corpus  f  The  writ  of  habeas  corpus  was  well  known  to 
the  common  law,  and  has  been  regarded  by  English  jurists  as 
one  of  the  greatest  safeguards  to  the  liberty  of  the  subject.  Its 
great  object  is  the  liberation  of  those  who  may  be  imprisoned 
without  just  cause,  and  it  has  been  so  favorably  regarded  in 
this  country  that  the  provisions  of  the  English  act,  31  Car.  U.,  c. 
S,  have  been  substantially  adopted  by  the  several  states.  We 
have  even  gone  further,  and  by  the  tweniy-seventh  section  of 
the  bill  of  rights  in  our  constitution  provided  that  **  the  privi- 
lege of  the  writ  of  habeas  corpus  shall  not  be  suspended,  except 
in  case  of  rebellion  or  invasion,  and  then  only  if  the  public 
eateiy  demand  if 

Although  it  is  the  privilege  of  every  one  who  may  conceive 
himself  illegally  detained  in  custody  to  demand  this  writ  as  a 
matter  of  right,  it  by  no  means  follows  that  the  court  or  judge 
before  whom  the  cause  may  be  brought  can  in  all  cases  investi- 
gate the  merits  of  the  detention;  but  we  will  not  attempt  at 
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this  time  to  draw  the  difficult  line  between  those  cases  where 
the  judge  may  or  may  not  investigate  the  merits  for  the  purpose 
of  remanding  or  discharging. 

So  far  as  this  case  is  affected  by  that  qaestion,  section  725, 
2  B.  S.  195, 196,  is  sufficiently  explicit  to  meet  it.  That  sec- 
tion reads:  ''No  court  or  judge  shall  inquire  into  the  legality 
of  any  judgment  or  process  whereby  the  party  is  in  custody,  or 
discharge  him  when  the  term  of  commitment  has  not  expired, 
in  either  of  the  cases  following:  1.  Upon  process  issued  by  any 
court  or  judge  of  the  United  States,  where  the  court  or  judge 
has  exclusive  jurisdiction;  or  2.  Upon  any  process  issued  on 
any  final  judgment  of  a  court  of  competent  jurisdiction;  or 
8.  For  any  contempt  of  any  court,  officer,  or  body  havingf 
authority  to  commit;  but  an  order  of  commitment  as  for  a  con- 
tempt, upon  proceedings  to  force  the  remedy  of  a  party  is  not 
included  in  any  of  the  foregoing  specifications;  4.  Upon  a 
warrant  issued  from  the  circuit  court  or  court  of  common  pleasi 
upon  an  indictment  or  information. 

The  facts  in  this  case  show  that  the  prisoner  was  in  custody, 
awaiting  his  trial  under  an  indictment  for  murder;  and  we  are 
clearly  of  opinion  that  although  the  discharging  of  the  jury  by 
the  circuit  court  was  equivalent  to  a  verdict  of  acquittal,  yet  as 
the  case  was  not  finally  disposed  of,  and  as  there  was  no  release 
of  the  prisoner  by  any  judgment  of  the  court,  he  must  be 
regarded  as  in  custody  under  the  indictment.  Had  there  really 
been  a  verdict  of  acquittal  rendered  by  the  jury,  without  fur- 
ther action  by  the  circuit  court,  the  judge  of  the  court  of  com- 
mon pleas  could  not  have  discharged  him.  If  he  could  at  this 
stage  of  the  case,  why  not  at  any  other  t  Why  not  even  take 
the  case  from  the  hands  of  the  jury  in  the  midst  of  their  in- 
vestigation? Such  is  not  the  object  or  true  meaning  of  our 
act  of  habeas  corpus:  See  State  v.  Sheriff^  of  Middlesex,  8  Green, 
68;  Johnson  v.  United  States,  8  McLean,  89.  In  the  case  of 
Commonwealth  v.  Deacon,  8  Serg.  &  B.  78,  the  prisoners,  Boose- 
velt  and  Eddy,  were  indicted  for  forgery,  acquitted  on  some 
of  the  counts  of  the  indictment,  and  upon  the  others  the  jury 
failed  to  return  a  verdict.  The  mayor's  court  committed  them 
for  trial  on  these  counts,  and  the  question  as  to  the  legality  of 
their  commitment  was  raised  by  habeas  corpus.  The  court,  in 
delivering  the  opinion,  said:  ''The  indictment  is  still  pending 
in  the  mayor's  court.  No  judgment  has  been  given  on  the  ver- 
dict, nor  do  we  know  what  judgment  will  be  given.  But  we 
know  that  the  mayor's  court  has  jurisdiction  over  the  offense 
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with  which  the  prisoners  are  charged,  and  if  they  should  give 
an  erroneous  judgment,  remedy  may  be  had  by  writ  of  error, 
which  will  bring  the  case  properly  before  us/'  Prisoners  re- 
nuuided. 

The  judge  of  the  court  of  common  pleas  was  compelled  by 
statute,  upon  the  petition,  to  award  the  writ,  but  upon  the 
return  of  the  facts  above  set  forth,  it  was  his  duiy  to  remand 
tiie  prisoner  to  the  circuit  court  He  has  done  so.  That  court 
has  BtiU  jurisdiction  over  the  prisoner,  and  may  discharge  him 
on  motion,  or  he  may  plead  the  dischaige  of  the  jury  in  bar  to 
a  second  trial:  CommonweaUh  t.  Clue,  8  Bawle,  601;  TTeuifoip- 
Jlin  T.  State,  7  Blackf.  194. 

The  judgment  is  affirmed,  with  costs. 

What  Faois  SusxAor  Flba  ov  Fobmsr  Acquittal  or  Cornonov  an 
dMCDWwi  in  the  note  to  RoberU  ▼.  Staie,  58  Am.  Pea  68(M49. 

What  CoKsnTirnn  Jbopabdt:  See  this  subject  discussed  in  the  note  to 
8iaU  y.  McKet,  21  Am.  Dec  506,  and  anthorities  referred  in  the  note  to  i2b&> 
arU  ▼.  Stale,  58  Id.  53?. 

DOCHABOS  OV  JUBT  WnBOUT  LlOAI.  JoBTiyicATioir  AoQuns  Pbdohxe: 
WiUiama  y.  CommonweaUh,  44  Anu  Deo.  403;  Mahala  y.  Slate,  81  Id.  591; 
bat  a  discharge  of  a  jaiy  onder  a  void  indictment  is  no  ground  for  the  pris- 
oiier's  release:  State  y.  Jtap,  33  Id.  90.  The  principal  case  is  cited  to  the 
point  that  a  jeopardy  occurs  when  the  prisoner  has  been  given  in  chaige  on  a 
l^al  indictment  to  a  regolAr  jury  which  has  been  nnnecessarily  discharged 
withoat  rendering  a  verdict:  Milier  v.  State,  8  Ind.  327;  Beese  v.  State,  Id. 
416;  Morgan  v.  State,  13  Id.  216;  Joy  v.  State,  14  Id.  146;  State  v.  WaOer,  26 
Id.  350;  Xoi^v.  People,  8  &rad.App.  106;  People  ▼.ire66,  38  CaL  478.  Bat 
where  the  jary  has  been  necessarily  discharged,  the  prisoner  has  not  been 
once  in  jeopardy,  bat  may  be  again  pat  apon  triaL  So  the  discharge  of  the 
jury  after  a  protracted  deliberation,  becaase  of  their  inability  to  agree,  will 
not  release  the  prisoner  from  a  second  trial:  State  ▼.  Ndmm^  26  Ind.  368,  cit- 
ing the  principal  case. 

On  Habeas  Cqbpub,  Ooubt  can  not  Disohabob  Pbisonsr  Still  m 
CuaroDT,  althoagh  he  has  been  oace  in  jeopardy.  The  principal  case  is  cited 
to  this  point  in  Wentworih  r.  Alexander,  e6Jnd.Al;ExparUM€Laugklm,Al 
CaL  220.  The  coart  can  not  go  behind  a  jadgment  to  inqaire  into  the  legal- 
ity of  an  imprisonment:  Beil  v.  State^  45  Am.  Dec  130;  CommonweaUh  v.  LeeJ^, 
26  Id.  37;  nor  can  it  inqaire  into  the  gailt  or  innocence  of  a  prisoner  in  custody 
under  an  indictment:  People  v.  MeLeod,  37  Id.  828,  and  note,  364, 365.  JUUter 
yr*  Snyder,  6  Ind.  4,  held  that  apon  habecu  corpus  the  coart  might  inqoiie  into 
the  jarisdiction  of  the  coart  by  whose  sentence  a  prisoner  is  detained,  distin* 
gnishing  the  principal  case  as  not  even  aoalogoas,  for  in  that  case  the  jadg- 
ment onder  which  the  prisoner  was  held  was  voidable  merely,  and  not  vmd, 
mm  where  the  coart  has  do  jarisdictioa. 

CoHTiKUATiOK  09  TsBM  OF  CiBOUiT  CouBT  OF  Iin>iAKA:  See  Addmgton  v. 
IFOiOtt,  ante,  p.  81.  In  Bridgewater  v.  Bridgewater,  62  Ind.  84»  the  principal 
case  is  cited  to  the  point  that  a  trial  commenced  dnriag  a  term  of  a  oireait 
•out  maj  be  oontinaed  b^ond  the  term  if  necessary  to  completo  the  trial. 
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In  Morgan  ▼.  Staie^  12  IcL  460,  it  was  held  that  where  a  oircait  Jadge  ad- 
ionrned  hie  court  before  the  end  of  the  term  without  giving  his  reasons,  as 
leqoired  by  statute,  it  would  constitute  a  discontinuance  of  the  cause,  on 
trial,  distinguishing  the  principal  case  with  respect  to  the  point  that  the  oir* 
mit  court  may  continue  its  sitting  until  a  caso  on  trial  befora  it  is  follj  ds* 
termined* 


Tabeb  v.  Hutson. 

[6  ImilAHA,  822.] 
MSBB   IXTBODUOnON    OF   EviDENOB    IN    DeFENSB  OF  AOTIOir  OF  TbBIPAII 

can  not  be  considered  in  aggraTation  of  damages,  no  matter  for  whal 
purpose  it  was  offered. 

Ebbonbous  Bkfusal  of  iNSTRUonoir  i8  NOT  Gbound  fob  Bbtbbsal  when 
the  court  has  virtually  given  it  in  other  instructions. 

QBJBonoN  THAT  Instbuotions  wbbx  NOT  RiDUOBD  TO  Wbitino  oomes 
too  late  in  the  appellate  court  when  the  law  does  not  require  the  court  to 
reduce  its  chaiges  to  writing  unless  requested  to  do  so  by  a  party,  and 
no  such  request  was  made,  and  no  objection  interposed. 

PuNiTOBT  Damaobs  ABB  NOT  TO  BB  AwABDBD  IN  CiviL  SuiT  foT  torts  pun- 
ishable criminally,  for  one  is  not  to  be  punished  twice  for  the  same 
act 

COMFBNBATOBT  DaMAOBS  OnLT  ABB  TO  BB  AWABDBD  IN  TbBSPASB  FOB  AS- 
SAULT AND  Battbbt,  for  the  defendant  is  liable  to  indictment  for  the 
offisnse. 

Oomtbnbatobt  Damaobs  in  Tbbbfasb  fob  Assault  and  Battbbt  are  not 
confined  to  the  plaintiff's  actual  pecuniary  loss,  but  the  jury  may  con- 
sider every  droumstance  of  the  act  which  injuriously  affected  the  plaint- 
iff, not  ody  in  his  property,  but  in  his  person,  his  peace  of  mind,  and 
his  individual  happiness. 

Wbalth  of  Dbfbndant  is  not  to  BB  OoNSiDBBBD  in  awarding  compensatory 
damages. 

AiPBAL  from  the  Oass  oircait  oonrt.  The  opinion  fltetee  the 
case. 

2>.  2>.  FraU,  for  the  appellant. 

H.  P.  Biddle,  L.  Chamberlain^  and  B.  W.  Peien,  for  the  ap- 
pellee. 

By  Conrty  DkYiaov,  J.  Trespass  by  Hntson  against  Taber. 
The  declaration  contains  four  counts;  the  three  first  for 
assault  and  batteiy  and  for  false  imprisonment,  and  the  fourth 
for  an  assault  and  battery.  Plea,  the  general  issue.  Verdict 
for  the  plaintiff  of  six  hundred  dollars.  New  trial  refused,  and 
judgment  for  the  plaintiff. 

During  the  trial  it  was  proved  that  Taber  committed  an  as- 
sault and  batteiy  on  Hutson,  and  also  charged  him  before  the 
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mayor  of  Logansport  with  haTing  stolen  and  concealed  in  his 
house  eight  hundred  dollars,  the  property  of  Taber;  upon  which 
charge  Hutson's  house  was  searched  without  finding  the  money, 
and  he  himself  was  imprisoned  in  the  couniy  jail. 

Thereupon  Taber  produced  evidence  tending  to  show  that  on 
a  previous  occasion  Hutson's  house  had  been  searched  by  an 
officer  of  the  law,  upon  a  chaige  of  stolen  property  being  thentin 
concealed.  To  the  introduction  of  this  evidence  Hutson  as- 
sented,  but  Taber,  when  it  was  given,  disavowed  any  purpose  to 
impugn  Hutson's  character;  its  object  being  to  show  that  he 
was  under  suspicion  of  dishonesty,  and  that  on  that  account 
Taber  was  justified  in  proceeding  on  less  evidence  than  would 
be  required  to  charge  one  who  had  always  stood  fair  in  the  com- 
munity. But  in  connection  with  this,  it  was  shown  that  such 
previous  search  did  not  result  in  finding  the  proi>erty  sought; 
nor  was  the  search  directed  against  Hutson's  premises  on  sus* 
picion  that  he  himself  was  in  possession  of  the  lost  proi>erty; 
bat  that  it  had  been  stolen  by  another  person,  who  was  at  the 
time  stopping  with  him. 

The  evidence  relative  to  the  previous  search  was  commented 
opon  by  the  plaintiff's  counsel,  in  his  argument  to  the  jury,  as 
fihovring  a  continuous  malice  on  the  part  of  Tftber  towaids 
Hutson,  and  as  adding  insidt  to  injury. 

In  relation  to  this  branch  of  the  case,  the  defendant  moved 
the  court  to  instruct  the  jury  that  **  the  fact  of  Taber  having  on 
this  trial,  while  disavowing  any  purpose  to  blacken  Hutson's 
character,  introduced  evidence  tending  to  show  that  his  premises 
were  upon  another  occasion  searched  by  an  officer,  as  extenu- 
ating Taber's  conduct  for  making  the  search  in  question,  is  not 
to  be  considered  by  the  jury  as  aggravating  the  present  wrong 
complained  of;  such  course  in  bis  defense,  taken  with  Hutson's 
consent,  gives  him  no  title  to  increased  damages.'' 

This  instruction  was  refused.  We  think  it  was  pertinent  to 
ihe  case,  and  involved  a  proper  direction  to  the  jury.  The 
mere  introduction  of  the  evidence,  no  matter  what  Taber's  pur- 
pose may  have  been  in  offering  it,  could  not  properly  be  con- 
sidered in  estimating  the  damages.  Still  the  refusal,  though 
erroneous,  can  not  be  allowed  to  reverse  the  judgment;  because 
the  court,  in  its  charge,  virtually  covered  the  ground  assumed 
by  the  refused  instruction.  The  jury  were  explicitly  told  that 
**  if  they  should  find  Taber  guilty,  the  damages  assessed  by  them 
must  be  based  alone  on  the  trespass  and  false  imprisonment' 
alleged  in  Hutson's  declaration,  and  the  violent  matters  of 
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aggrayation  immediately  consequent  thereon."  This  charge  was 
delivered  withoat  being  reduced  to  writing,  and  for  that  reason 
it  is  said  to  be  objectionable.  We  think  differently.  The  law 
in  force  when  the  instruction  was  given  did  not  require  the 
court  to  reduce  its  charges  to  writing,  unless  requested  to  do  so 
by  a  party  to  the  suit.  In  the  present  case  no  such  request 
appears  to  have  been  made;  nor  was  the  charge  objected  to  in 
the  court  below  because  it  was  given  orally;  and  such  objection 
being  first  made  in  this  court  comes  too  late:  B.  S.  1843,  c.  40, 
sec.  826. 

At  the  plaintiff's  request,  the  court  instructed  that  '*  in  giving 
exemplary  damages,  it  is  proper  for  the  jury  to  consider  the 
wealth  of  the  defendant,  and  if  they  find  him  to  be  a  wealthy 
man,  they  may  increase  the  exemplary  damages,  because  what 
would  tend  to  repress  injury  and  outrage  in  a  poor  man  might 
have  no  such  effect  in  a  man  of  wealth;  and  it  is  the  true  policy 
of  the  law  in  such  cases  not  only  to  give  compensation  for  the 
actual  loss,  but  to  give  such  additional  damages  as  will  tend  to 
prevent  such  conduct,  and  give  peace  and  security  to  private 
rights  and  the  community  in  general.''  Upon  the  subject  of 
this  instruction,  the  authorities  are  numerous,  but  not  uniform. 
They  are  principally  cited  in  2  Greenl.  Ev.,  sec.  263,  note  2; 
also  in  Sedgwick  on  Damages,  38  et  seq. 

Mr.  Oreenleaf  lays  down  the  rule,  that  **  damages  should  be 
precisely  commensurate  with  the  injury;  neither  more  nor  less." 
But  Mr.  Sedgwick  says  that  ''  ^dienever  the  elements  of  fraud, 
malice,  gross  negligence,  or  oppression  mingle  in  the  controversy, 
the  law,  instead  of  adhering  to  the  system,  or  even  the  language 
of  compensation,  adopts  a  wholly  different  rule.  It  permits 
the  jury  to  give  what  it  terms  punitory,  vindictive,  or  exemplary 
damages;  in  other  words,  it  blends  together  the  interest  of  so- 
ciety and  of  the  aggrieved  individual,  and  gives  damages  not 
only  to  recompense  the  sufferer,  but  to  punish  the  offender." 
These  authors  support  their  respective  positions  with  great  abil- 
ity. But  it  seems  to  us  that  the  rule  laid  down  by  either  is  not 
applicable  to  the  case  presented  by  this  record.  Where  the  de- 
fendant is  sued  for  the  commission  of  a  tort,  such  as  slander, 
an  offense  not  the  subject  of  criminal  punishment,  the  rule  that 
gives  damages  **  to  punish  the  offender"  may,  with  some  degree 
of  propriety,  be  applied,  because  it  is  the  only  mode  in  which, 
by  public  example,  the  various  rights  in  community  to  personal 
security  and  private  property  can,  under  the  sanction  of  law,  be 
protected  from  injury  and  outrage.    In  such  a  case,  there  is 
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wisdom  in  permitting  a  jury  to  '^  blend  together  the  interest  of 
fiociely  and  of  the  aggrieved  individual." 

But  there  is  a  class  of  offenses  the  commission  of  which,  in 
addition  to  the  civil  remedy  allowed  the  injured  party,  subjects 
the  offender  to  a  state  prosecution.  To  this  class  the  case  under 
consideration  belongs;  and  if  the  principle  of  the  instruction  be 
correct,  Taber  may  be  twice  punished  for  the  same  assault  and 
batteiy.  This  would  not  accord  with  the  spirit  of  our  institu- 
tions. The  constitution  declares  that  '*  no  person  shall  be  twice 
put  in  jeopardy  for  the  same  offense; "  and  though  that  provision 
may  not  relate  to  the  remedies  secured  by  civil  proceedings,  still 
it  serves  to  illustrate  a  fundamental  principle  inculcated  by 
eveiy  well-regulated  system  of  government,  viz. ,  that  each  viola- 
tion of  the  law  should  be  certainly  followed  by  one  appropriate 
punishment,  and  no  more. 

The  state  has  undertaken  to  vindicate  her  own  wrongs;  and 
can  there  be  amy  valid  reason  why  such  vindication  should  be 
the  result  of  a  suit  in  favor  of  a  private  individual  ?  It  matters 
little  to  the  offender  what  be  the  form  in  which  he  pays  the 
penalty,  so  that  he  i>ays  but  once;  but  the  rules  of  pleading  and 
evidence  do  not  permit  a  judgment  like  the  present  to  be  set  up 
as  a  bar  to  a  state  prosecution.  Hence  the  defendant  still 
remains  liable  to  be  tried  and  convicted  for  a  public  offense. 
Though  liable  to  be  punished,  a  criminal  proceeding  may  not, 
it  is  true,  be  instituted  against  him;  but  that  contingency  does 
not  affect  the  principle  involved,  because  the  penalty  which  he 
has  incurred  belongs  to  the  state,  and  her  failure  to  sue  for  it 
would  furnish  no  reason  for  its  recovery  in  this  action. 

We  are  advised  that  the  view  just  taken  is  in  conflict  with 
several  decisions  entitled  to  grave  consideration;  but  the  more 
recent  adjudications  on  this  subject  evidently  lean  against  the 
role  in  Sedgwick,  so  far  as  it  allows  damages  in  civil  suits  by 
way  of  punishing  the  defendant  for  offenses  punishable  crimi- 
naUy. 

WhUney  v.  HUchcock^  4  Denio,  461,  was  trespass  for  an  assault 
and  batteiy  committed  under  circumstances  of  great  aggrava- 
tion. The  court  below  charged  the  jury  that  they  had  a  right 
to  render  a  verdict  for  an  amount  beyond  the  actual  damages 
proved,  and  that  they  were  at  liberty,  if  they  pleased,  to  give 
exemplary  damages.  This  instruction  was  held  erroneous  by 
the  supreme  court.  So  in  Austin  v.  Wilson^  4  Cush.  273,  which 
was  an  action  for  a  libel,  the  court  say:  ''  If  exemplary,  vindio- 
tive,  or  punitive  damages  can  ever  be  legally  awarded  ;;s  an 
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example  to  deter  others,  or  as  punishment  of  the  defendant, 
they  can  not  be  recovered  in  an  action  for  an  injuiy  which  is 
also  punishable  by  indictment,  as  libel  and  assault  and  batteiy. 
If  they  could  be,  the  defendant  might  be  punished  twice  for  the 
same  acL"    See  also  9  Law  Bep.  529  et  fseq. ;  10  Id.  238. 

These  decisions,  in  our  opinion,  inyolve  a  correct  principle, 
and  we  are  inclined  to  follow  them.  Taber  was  liable  to  indict- 
ment for  the  assault  and  batteiy  charged  in  this  action,  and 
damages  could  not,  therefore,  be  given  beyond  a  compensation 
for  the  plaintiff's  injuiy.  He  was  not,  it  is  true,  **  confined  tc 
the  proof  of  actual  pecuniary  loss;  the  jury  might  have  taken 
into  consideration  every  circumstance  of  the  act  which  injuri- 
ously affected  the  plaintiff,  not  .only  in  his  property,  but  in  his 
person,  his  peace  of  mind — ^in  short,  his  individual  happiness." 
But  we  think  the  jury  had  no  right,  as  charged  by  the  circuit 
court,  '^  to  give  such  additional  damages  as  would  tend  to  pre- 
vent such  conduct,  and  give  peace  and  securily  to  private  rights 
and  the  community  in  general."  Nor  could  they,  in  estimating 
the  damages,  regard  the  wealth  of  the  defendant,  because  that 
circumstance  was  wholly  unconnected  with  the  offense,  and 
could  not  be  considered  in  the  way  of  recompense  for  the  injury. 

We  are  of  opinion  that  the  instruction  was  erroneous,  and 
may  have  misled  the  jury.    The  judgment  must  be  reversed. 

The  judgment  is  reversed,  with  costs.    Cause  remanded,  etc. 

Stuabt,  J.,  having  been  concerned  as  counsel,  was  absent. 


EXSMFLABT    DAMAGES    MAT    BB    AWABDED  WHEN  TORT  IS  FRAUDULENT, 

MAuaouR,  OR  Deliberate  and  Aggravated:  See  JJiUmm  v.  Beach^  65 
Am.  Deo.  91;  Merrill  v.  Tar^  2Ifg,  Co.,  27  W.  682;  Harhar  v.  Dement,  62 
Id.  670;  note  to  Auelin  v.  WiUon,  50  Am.  Dec.  767. 

Allowance  of  £x£biplary  Damages  for  Criminal  Torts.— This  sabjoct 
is  discussed  at  length  in  the  note  to  Austin  v.  WiUon,  50  Am.  Dec  770-77-\ 
where  the  principal  case  is  commented  upon  aa  a  leading  authority;  but  the 
preponderance  of  authority  found  to  be  in  favor  of  exemplary  damages  in 
in  Buch  cases.  The  principal  case  is  cited  to  the  point  that  one  liable  to 
criminal  prosecution  for  an  offense  is  not  liable  to  vindictive  damages  in  a 
civil  action  for  the  same  offense,  in  StrvhU  v.  Nodw\ft,  11  Ind.  6<i;  Dutier  v. 
Mercer,  14  Id.  479;  Now*aman  v.  Bickert,  18  Id.  351;  Humphries  v.  Johnson, 
20  Id.  193;  StevoaH  v.  Maddox,  63  Id.  56;  and  see  Nay  v.  Bpers,  13  Id.  4] 3. 
And  in  Koemer  v.  Oherly,  56  Id.  286,  287»  it  was  cited  and  rel*ad  upon  to 
this  effect,  notwithstanding  a  statute  authorized  exemplary  damages  for  such 
a  tort.  Brown  v.  Sunn^ord,  44  Wis.  288,  holds,  contrary  to  the  principal 
case,  that  the  awarding  of  exemplary  damages  in  case  of  a  tort  criminally 
punishable  is  not  in  violation  of  the  constitutional  provision  that  no  person 
Hhall  be  twice  put  in  jeopardy  for  the  same  offense.  When,  however,  th« 
defendant  is  sued  for  a  tort  that  is  not  the  subject  of  criminal  jurisdiction, 
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the  jury  may  give  ponitoiy  damages  wheneyer  the  elements  of  fraad,  malice, 
gross  negligence,  or  oppression  mingle  in  the  transaction.  The  principal  case 
is  cited  to  this  point  in  Cfuard  v.  Bish,  11  Ind.  159;  MOUaon  v.  HocK,  17  Id. 
228;  Sangnttr  v.  Prather,  34  Id.  506;  Moore  v.  Croae,  43  Id.  34;  Meyer  v. 
Boktfing,  44  Id.  239. 

WkaLTH  of  DkFKNDANT,  APmSSIBlUTY  OF,  IX  ESTIMATIMG  CONPEKSATOBT 

Damages:  See  Meverg  v.  Malcolm^  41  Am.  Dec.  744;  QrabU  v.  Margrave^  38 
Id.  88,  and  cases  cited  in  the  note. 

Peace  of  Mind  and  Iin>iTii>UAL  Happiness,  Consideration  of,  v% 
EsmiATiNO  Damages  in  trespass  for  assault  and  battery.  The  principal 
case  is  cited  to  the  point  that  in  assessing  damages  in  actions  for  bodily  in- 
jnries,  the  jniy  may  consider  the  mental  snlfering  and  the  loss  of  peace  of 
mind  and  individual  happiness  occasioned  by  the  injury,  in  Cox  y.  Vander' 
Ueed,  2i  Ind.  164;  Morely  v.  Dwnbar,  24  Wis.  189.  In  Kepler  v.  Ayer,  48 
Id.  500,  it  is  said  that  ndther  the  principal  case  nor  Cox  v.  VanderkUed, 
•lepra,  warrant  an  instruction  that,  in  estimating  damages,  the  jury  may 
consider  injury  to  reputation  or  character  in  case  of  an  assault  and  battery, 
and  there  is  no  authority  to  this  effect.  And  the  court,  in  Wright  v.  Cotp.p- 
loll,  53  Id.  342,  citing  the  principal  case,  says:  *<  Imaginary  suffering  and 
bndfnl  anxiety  of  mind  would  not  be  ground  for  damages;  but  suffering  and 
anxiety  of  mind  caused  by  corporal  injuries  may  be  considered  by  the  jury 
in  estimating  the  amount  of  damages.*'  The  wounded  feelings  <Mf  a  parent 
are  not  to  be  considered  in  suing  for  an  assault  upon  his  child:  Ccwden  v. 
Wright  85  Am.  Dec  633,  and  note  citing  prior  cases. 

BxFUSAL  OF  Ihstbvgtion  Vietuallt  Oivni  IN  Other  Instructions  No 
Orouhd  for  Rktxrsal:  See  Mutual  BafiAy  In9.  Co,  v.  Cohen,  43  Am.  Dec. 
341;  JameM  y.  Ftderod,  55  Id.  748.  The  principal  case  is  cited  to  this  point 
in  Swing  y.  Cray,  12  Ind.  70.  So  of  a  refusal  when  the  appellant  is  not  in- 
jured thereby:  Union  Bank  v.  Planter^  Bank,  31  Id.  113. 

Roles  of  Court  as  to  Instructions.— Where  requested  instructions 
baye  not  been  furnished  to  opposite  counsel,  accordbg  to  rule  of  court,  it  is 
mot  error  to  refuse  tbem:  Baimiu  y.  Sta^ffer,  58  Am.  Dec  498. 

OBjRonoHB  TO  lK8ERUonoN8  MUST  BR  TiMRLT:  See  Andenon  y.  HiU^  51 
Am.  Dec  130l 


GiLLENWATBB  V.  MaDIBON  AUD  InDIANAPOLIB  RaIL- 

BOAD  GOMPANT. 

[6  bmiuiA.  330.1 
Cariful  Sxlbction  of  Servants  with  Bsferrncr  to  Skill  and  Com« 
FITKNCB  by  a  railroad  company,  and  the  occurrence  of  a  negligent  act 
witbont  its  sanction,  will  not  relieye  it  from  liability  for  injury  suffered 
by  a  ptfinger  from  such  negligent  act. 

OnfMOH    f^'^^^rwMt    OF    PASSENGERS    EnGAOR    NOT   OnLT    FOR   COMPETENT 

8<ILL  of  their  employees,  but  for  its  faithful  and  continued  appUcation. 
Kbougent  Act  or  Omission  of  Agent  or  Servant  is,  as  to  Pubug, 

Emflotkr*s  Act,  whether  the  employer  be  a  natural  or  an  artificial 

persco. 
Qmmon  CABRnnui  of  Paminosu  arb  Liablb  for  Utmost  Garb  of  Vbbi 

Qavtioub  Pbbbobb* 
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Railboad  Compakiss  abb  not  Distikottishbd  tbom  Staob  Ck>MPAifns  in 
the  degree  of  diligence  required  and  the  extent  of  liabilily  incurred. 

PuBuo  PoLicT  Demands  that  Law  should  bb  Appubd  as  Rigidly  to 
Railroad  Ck>BiPANiBS  as  to  any  other  species  of  passenger  carriers. 

Fact  that  Person  Travblino  on  Railroad  Paid  No  Farb  makes  no 
difference  as  to  the  liability  of  the  company  for  the  negligence  of  their 
servants. 

Carpbntkb  Employed  by  Railroad  Ck>MPANY  in  Buildino  Bridob  m 
not  Fellow-servant  of  those  employed  in  the  management  of  the  com- 
pany's train,  while  trayeling  on  such  train  by  direction  of  the  company 
in  order  to  assist  at  another  place  in  loading  bridge  timbers;  and  if  he 
is  iujured  during  the  journey  by  the  negligence  of  such  employees,  the 
company  is  liable  to  him  as  to  a  passenger  and  stranger. 

Onb  is  not  Fellow-bertant  Who  Has  No  Participation  in  Dutibs  the 
neglect  of  which  contributed  to  the  injury  complained  of,  but  whose 
duties  belong  to  a  distinct  department;  and  for  such  injury  the  employer 
will  be  liable  as  to  a  stranger. 

Appeal  from  the  JeflEerson  drcuit  oonrt.  The  opinion  states 
the  case. 

S.  O.  Stevens,  for  the  appellant. 

J.  O.  MdrshaU  and  W.  M.  Dunn,  for  the  appellees. 

By  Court,  Stuabt,  J.  Tresi>ass  for  injuries  receiyed  on 
board  the  defendants'  cars.  After  setting  out  sundry  intro- 
ductory matters,  the  plaintiff  aUeges  that  in  May,  1851,  the 
railroad  company  employed  him  to  frame  and  build  a  bridge  on 
their  road  across  Sugar  creek;  that  while  engaged  in  the  work, 
the  company  directed  him  to  proceed  on  their  cars  to  Ghreen- 
wood,  and  assist  in  loading  timbers  for  the  bridge;  that  while 
thus  on  their  cars  as  directed,  the  defendants  so  carelessly 
managed  and  ran  the  same  that  they  were  thereby  thrown  off 
the  track  down  a  bank,  by  means  of  which  his  right  hand  was 
fractured  and  permanently  injured,  so  as  forever  to  disable  him 
from  pursuing  his  business  of  house-carpenter,  etc.  The  dam- 
ages are  laid  at  ten  thousand  dollars. 

The  company  filed  five  pleas.  The  first  was  the  general  issue. 
The  second  and  fourth  pleas  are  in  substance  the  same,  admit- 
ting the  plaintiff's  injury,  and  that  it  was  done  on  their  cars  as 
alleged  by  the  carelessness  of  the  serrants  of  the  company  hav- 
ing charge  of  the  train;  but  that  said  servants  (conductor  and 
engineer)  were  competent  and  skillful,  etc.,  and  that  the  neg- 
ligence, etc.,  were  wholly  unauthorized  by  and  entirely  without 
the  leave,  sanction,  or  consent  of  the  defendant.  The  fourth 
plea  contains  an  additional  averment,  that  at  the  time  when,  etc.. 
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the  plaintiff  was  also  the  servant  of  the  company.  The  third 
and  fifth  pleas  are  in  substance  the  same  as  the  second,  with 
the  additional  averment  that  the  company  had  used  reasonable 
diligence  in  the  selection  of  its  said  servants.  General  de- 
murrer to  each  of  the  special  pleas  overruled,  and  judgment  on 
'  demurrer  for  the  company.  The  sufficiency  of  these  pleas  to 
bar  the  plaintiff's  action  is  the  only  question  presented. 

The  position  assumed  in  the  second,  third,  and  fifth  pleas  is 
tacitly  abandoned  in  the  argument.  That  the  negligent  act  was 
done  without  the  sanction  of  the  company,  or  that  their  servants 
were  carefully  selected  with  reference  to  their  competence,  did 
not,  either  singly  or  collectively,  constitute  a  bar  to  the  action. 
It  is  in  vain  that  the  person  employed  is  skillful  if  he  neglect  to 
use  that  skill.  Public  carriers  of  passengers  not  only  engage 
for  the  competent  skill  of  their  employees,  but  for  its  faithful 
and  continued  application:  Story  on  Agency,  sec.  462;  1  Bla. 
Com.  432,  note;  Stokea  v.  SaUanataU,  13  Pet.  181.  The  servants 
of  a  corporation  are  no  more  and  no  less  than  the  servants  of 
natural  persons.  Whatsoever  is  negligently  done  or  omitted  is, 
as  to  the  public,  the  employer's  act.  Whether  the  employer  be  a 
natural  or  artificial  person  can  make  no  difference.  Foir  serv- 
ants and  agents  are  but  the  means  employed,  and  what  they  do 
the  mode  of  action  of  the  employer  for  the  time  being.  It  would 
be  dangerous  in  the  extreme  to  apply  one  rule  to  corporations 
and  another  to  individuals.  As  to  passenger  carriers  by  stage, 
the  law  is  well  settled:  they  are  liable  for  the  utmost  care  of 
very  cautious  persons:  Barker  v.  Havens,  17  Johns.  234  [8  Am. 
Dec.  303];  Siokea  v.  SaUonstaU,  supra.  Bailroad  companies  are 
not  to  be  distinguished  from  stage-coach  proprietors  in  the  de- 
gree of  diligence  required  and  tiie  extent  of  liability  incurred. 
"If  even  disobedience  of  a  servant  could  be  set  up  by  a  railroad 
company  as  a  defense,  when  charged  with  negligence,"  the 
remedy  of  the  injured  party  would  in  most  cases  be  illusive  and 
the  dsLBger  to  the  public  enhanced.  The  disobedience  of  orders 
of  the  servant  intrusted  is  the  ipsa  negligentia  which  produces 
the  mischief:  Philadelphia  etc.  R.  B.  Co.  v.  Derby,  14  How.  468. 
The  same  considerations  of  public  policy  demand  that  the  law 
should  be  applied  as  rigidly  to  radlroad  companies  as  to  any 
other  species  of  passenger  carriers.  Nor  does  it  make  any  dif- 
ference as  to  the  liability  of  the  company  for  the  negligence  of 
their  servants  that  Gillenwater  was  traveling  on  the  road  at  the 
time  paying  no  fare.  So  was  Derby  in  the  case  above  cited: 
Philadelphia  etc.  B.  B.  Co.  v.  Derby,  supra. 
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The  demurrers  to  the  second,  third,  and  fifth  pleas  were  well 
taken,  and  should  have  been  sustained. 

The  whole  case,  then,  turns  on  the  additional  averment  in 
the  fourth  plea.  That  averment  is,  that  the  persons  by  whose 
negligence  the  injury  was  produced  were  the  fellow-servants 
of  the  plaintiff,  engaged  in  the  same  general  employment, 
and  it  is  therefore  contended  that  he  had  no  recoiirse  on  the 
common  employer.  In  support  of  this  position,  Angell  on 
Carriers,  563,  and  some  late  decisions  not  yet  officially  reported, 
are  cited. 

To  properly  appreciate  the  doctrines  advanced  by  text- writers, 
it  is  often  necessary  to  go  back  to  the  authorities  on  which  they 
rely.  And  this  is  more  especially  advisable  if  the  questions  are 
new  or  the  authorities  conflicting.  As  the  question  raised  is 
new  in  this  state,  and  of  vast  importance  in  itself,  it  will  be  safer 
to  go  back  at  once  to  the  leading  cases.  Those  chiefly  relied 
upon  by  AngeU  are  Priestley  v.  Fowler,  3  Mee.  &  W.  1;  FarweU 
V.  Boston  db  Worcester  B.  B.  Corp.,  4  Met.  49  [38  Am.  Dec.  339]; 
Murray  v.  South  Carolina  B.  B.  Co.,  1  McMuU.  385  [36  Am. 
Dec.  268]. 

The  facts  in  Priestley  v.  Fowler,  supra,  were  these:  Fowler 
directed  Priestley,  his  servant,  to  accompany  and  assist  A., 
another  of  Fowler's  servants,  in  a  van  conducted  by  A.,  and 
containing  goods  carried  for  hire.  The  van  was  overloaded  and 
broke  down,  casuing  serious  injury  to  the  plaintiff.  The  ground 
of  recovery  set  up  by  Priestley  was  the  want  of  proper  care  in 
loading  the  van.  The  English  court  of  exchequer  held  that 
there  was  no  right  of  action,  *'  because,''  in  the  language  of  the 
court,  "  of  the  inconvenience  and  absurdity  which  would  flow 
from  such  a  principle."  One  of  the  examples  of  its  absurdity 
put  by  the  court  is  that  a  master  would  be  liable  to  his  servant 
for  the  negligence  of  a  co-servant,  the  chamber-maid,  if  she 
put  him  into  a  damp  bed. 

Whatever  may  be  thought  of  the  argument  or  the  illustration, 
the  case  at  bar  is  so  clearly  distinguishable  from  that  as  scaroely 
to  need  analysis.  Priestley  and  his  co-servant,  the  conductor 
of  the  van,  were  intimately  associated  in  the  business  intrusted 
to  them  by  the  common  employer.  Priestley  must  have  been 
aware  of  the  capacity  of  the  van;  indeed,  the  presumption 
seems  to  be  that  he  had  assisted  in  overloading  it — at  least  to 
the  extent  of  riding  in  it.  And  the  doctrine  growing  out  of 
the  facts  of  the  case  is,  that  the  servant  can  not  mfti^fa^in  an 
action  against  his  employer  for  an  injury  which  his  own  n0gli« 
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gence,  together  with  that  of  his  co-servants,  had  directly  con* 
tribated  to  produce. 

On  the  contrary,  GiUenwater  and  those  in  charge  of  the  cars 
had  no  duty  to  perform  common  to  both,  except,  perhaps,  the 
loading,  and  as  incident  thereto  the  unloading,  of  the  timber. 
And  it  is  not  claimed  that  either  the  loading  or  unloading  had 
anything  to  do  in  producing  the  accident.  It  is  charged  dis- 
tinctly on  the  one  side,  and  admitted  on  the  other,  that  it  was 
the  careless  running  of  the  cars  which  caused  the  injury.  In 
that  act  the  plaintiff  did  not  participate.  During  the  passage 
to  and  from  Greenwood  and  Sugar  creek,  GHillenwater  had  no 
control  either  of  the  cars  or  freight — no  duty  relating  to  them 
to  perform.  As  to  the  duties  belonging  to  the  delinquent  en- 
gineer and  conductor,  he  was  not  in  a  position  from  which  it 
could  be  implied  that  he  contributed  to  the  result.  So  that  ad- 
mitting the  doctrine  of  Priestley  y.  Fowler,  supra,  to  the  extent 
to  which  the  facts  before  the  court  warranted  the  decision,  it 
does  not  apply  to  the  present  case. 

In  Farwell  t.  Boston  d  Worcester  B.  B.  Corp.,  supra,  the  facts 
were  that  Farwell  was  employed  by  the  company  as  engineer 
on  the  passenger  train.  Whitcomb,  another  servant  of  the 
company,  being  in  their  employment  as  a  switch-tender,  and  well 
known  to  the  plaintiff  as  faithful  and  trustworthy,  carelessly  left 
a  switch  in  a  wrong  position  as  Farwell's  train  was  passing; 
whereby  the  cars  were  run  off  the  track,  and  Farwell  received 
the  injury  complained  of.  The  court  held  that  he  had  no  right 
of  action  against  the  company.  It  was  called  **  an  action  of  new 
impression,  which  of  itself  was  held  to  be  a  strong  argument 
against  it."  Much  reliance  was  also  placed  on  Priestley  v.  Fovh 
ler,  supra.  The  additional  reasons  on  which  the  court  proceeded 
were,  that  the  servant  contracts  with  reference  to  the  risks  of 
the  employment;  that  he  accordingly  receives  a  compensation 
in  wages  for  those  risks;  and  that  it  would  be  contrary  to  public 
policy  to  permit  a  recovery  the  tendency  of  which  would  be  to 
produce  carelessnesii  among  servants  and  agents,  to  the  danger 
of  the  public. 

So  clearly  is  the  case  at  bar  distinguished  from  the  Farwell 
case,  that  we  are  not  called  upon  either  to  approve  or  dissent 
from  the  doctrine  there  held.  The  business  of  house-carpenter, 
even  as  applied  to  the  specific  case  of  building  a  railroad  bridge, 
is  an  eniployment  under  the  company  too  remote  to  be  embraced 
within  the  rule  laid  down  in  that  case.  To  constitute  the  par- 
ties oo-eervants  of  the  company,  it  was  held  ftSHential  that  the 
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object  to  be  accomplished  should  be  one  and  the  same,  the  em- 
ployer the  same,  and  that  the  persons  employed  should  derive 
their  anthoriiyand  compensation  from  the  same  source.  When 
all  these  elements  concur,  it  is,  says  the  court,  "  extremely  diffi- 
cult to  distinguish  what  constitutes  one  department  and  whal ' 
a  different  department  of  duty.  It  would  vary  with  the  circum- 
stances of  each  case.''  It  is  thus  clearly  admitted  that  where 
the  duties  do  in  fact  belong  to  different  departments,  a  distinc- 
tion should  be  made. 

Between  the  switch-tender  and  the  engineer  of  the  company 
the  connection  was  close  and  immediate.  The  object  to  be  ac- 
complished by  both  was  the  same.  Their  duties  necessarily 
connected  themselves  together  as  parts  of  a  whole.  The  pass- 
ing of  the  cars  in  a  given  direction  was  the  instant  result  flow- 
ing from  their  joint  action. 

Not  so  with  the  plaintiff  in  this  case.  His  business  of  house- 
carpenter,  as  applied  to  the  erection  of  a  railroad  bridge,  did  not 
even  remotely  link  him  with  the  careless  management  of  that 
particular  train.  He  had  no  participation  in  the  duties  the  neg- 
lect of  which  contributed  to  the  injury  complained  of.  Though 
in  some  sense  a  servant  of  the  company,  he  was  not  a  co-servant 
of  the  engineer  and  conductor,  within  the  meaning  of  the  Far- 
well  case.  He  clearly  "belonged  to  a  distinct  department  of 
duiy.''  As  to  the  company,  therefore,  on  the  particular  occa- 
sion, Gillenwater  stood  clothed  with  all  the  rights  of  passenger 
and  stranger. 

If  the  bridge-builder  of  the  company  be  regarded  as  a  co- 
servant  of  the  engineer  within  the  meaning  of  the  Priestley 
and  Farwell  cases,  the  principle  becomes  alike  vicious  and 
absurd,  by  the  very  extent  of  its  application.  Every  person 
in  the  service  of  the  company  is  brought  within  its  range. 
Even  the  position  of  the  legal  adviser  of  the  railroad  is  in- 
cluded. He,  too,  is  in  some  measure  the  company's  servant. 
He  derives  his  compensation  and  authority  from  the  same  source 
as  the  engineer,  conductor,  and  bridge-builder.  Like  them, 
though  in  a  fainter  degree,  he  contributes  to  the  ultimate  ob- 
jects of  the  company.  Had  he  been  on  the  train  by  the  side  of 
Gillenwater,  and  injured  by  the  same  negligence,  in  a  suit  against 
the  company  he  would  have  been  summarily  dismissed  by  the 
same  argument.  He  would  be  told  that  his  action  was  one  of 
new  impression,  that  he  contracted  with  reference  to  the  risks 
of  the  employment,  and  reserved  a  compensation  in  fees  with  an 
eve  to  these  risks.    He  would,  therefore,  be  denied  redress,  be« 
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cause  he  was  a  quasi  co-senrant  of  the  careless  engineer.  It 
would  be  difficult  to  imagine  upon  what  principles,  either  of  jus- 
tice or  public  i>olicj,  such  ruling  could  be  supported.  For  the 
basis  of  implied  contract  and  increased  compensation,  with  re- 
ference to  such  risks,  on  the  part  of  the  carpenter  and  legal  ad- 
viser, is  wholly  visionary. 

But  when  it  is  held  that  the  legal  adviser,  the  carpenter,  and 
all  such  quasi  servants  of  the  company  are  not  co-servants  within 
the  meaning  of  the  Farwell  case,  because  their  several  duties 
belong  to  different  departments,  a  result  is  attained,  dear,  just, 
and  of  easy  application. 

Had  GiUenwater  received  the  injury  from  the  negligence  of  a 
fellow-carpenter  in  the  same  employment,  while  erecting  the 
bridge  or  loading  the  timbers,  a  question  would  then  have  been 
presented  within  the  range  of  the  Farwell  case.  It  would  then 
have  devolved  upon  us  to  decide  between  the  conjQicting  author- 
ity of  the  courts  of  Massachusetts  and  Ohio:  Farwell  v.  Boston  d 
Worcester  R.  E.  Corp.^  supra;  Little  Miami  B.  B.  Co.  v.  Stevens, 
20  Ohio,  416.  As  it  is,  we  do  not  feel  called  upon  to  intimate 
any  opinion  either  way. 

If  we  had  any  doubt  as  to  the  soundness  of  the  distinction  we 
have  made,  the  cautious  concluding  language  of  the  Massachu- 
setts court  would  remove  it  and  strengthen  our  position.  The 
ruling  is  thus  qualified:  ''Considering  it  as  a  nice  question, 
we  would  add  a  caution  as  to  any  hasty  application  of  the  rule 
to  cases  not  clearly  within  the  same  principle.  Each  case  may 
be  varied  and  modified  by  circumstances  not  appearing  in  this. 
We  are  far  from  intending  to  deny  that  there  are  implied  war- 
ranties arising  out  of  the  relation  of  master  and  servant." 

So  that  even  in  the  opinion  of  the  learned  judge  who  gave  the 
new  doctrine  its  chief  importance,  it  is  to  be  cautiously  applied 
and  strictly  limited  to  cases  within  the  same  principle.  This  is 
the  usual  judicial  language  in  relation  to  some  legal  heresy,  of 
such  long  standing  that  the  mischief  is  believed  to  be  less  to 
follow  than  to  overrule  it.  It  is  thus  cautiously  added  that  the 
principle  should  not  be  carried  beyond  the  adjudicated  cases. 
But  it  is  rather  an  ominous  introduction  to  a  question  admitted 
to  be  one  of  new  impression.  It  strongly  implies  a  suspicion  of 
the  correctness  of  the  principle  sought  to  be  established. 

Since  then,  however  (1842),  the  courts  of  New  York  have  fol- 
lowed the  same  lead:  Brown  v.  Maxwell,  6  Hill,  692  [44  Am.  Dec. 
71];  Co(m  v.  Syracuse  etc.  B.  B.  Co.,  6  N.  T.  492.  The  supreme 
court  of  Massachusetts,  as  late  as  1849,  reviewed  their  ruling  in 
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the  Farwell  case,  and  adhered  to  their  former  decision:  EaycH  t. 
Western  R.  R.  Co.y  3  Cnsh.  270. 

More  recently,  however,  the  doctrine  of  Farwell  ▼.  Boston  d 
Worcester  R.  R,  Corp.,  and  Murray  v.  SoiUh  Carolina  R.  R.  Co,, 
supra,  was  reviewed  and  expressly  repudiated  by  the  supreme 
court  of  Ohio:  LUlle  Miami  R.  R.  Co.  v.  Stevens,  supra;  Diocon 
V.  Rankin,  1  Am.  R.  R.  Cas.  667,  and  note,  is  a  weighty  argu- 
ment to  the  same  effect. 

The  leading  case,  Priestley  v.  Fowler,  supra,  was  decided  by  the 
English  court  of  exchequer  in  1837.  No  authorities  are  there 
cited.  But  the  court  expressly  say  they  are  at  liberty  to  decide 
the  question  upon  general  principles,  looking  to  the  conse- 
quences of  a  decision  the  one  way  or  the  other.  The  cases  which 
go  upon  the  opposite  doctrine  also  profess  to  settle  the  question 
upon  principle  chiefly.  So  that  a  question  of  such  recent  date, 
upon  which  respectable  courts  differ  so  widely,  can  not  be  re- 
garded as  settled.  As  already  observed,  the  case  at  bar  is  so 
clearly  distinguished  from  any  of  the  cases  cited  on  either  side 
of  this  vexed  question,  that  we  are  not  called  upon  to  intimate 
an  opinion  either  way;  leaving  ourselves  open  to  examine  it  on 
its  merits,  whenever  it  is  directly  presented  in  the  record.  It 
is  sufficient  that  Gillenwater  was  at  the  time  a  passenger.  The 
company  are,  therefore,  liable  for  the  injury  received.  Their 
guaranty  to  the  public  is  that  their  servants  are  persons  of  com- 
petent skill,  and  that  they  will  use  due  diligence  in  its  applica- 
tion. In  a  somewhat  similar  case,  where  one  of  the  stockholders 
of  the  railroad  company  was  on  the  cars,  traveling  gratuitously 
by  invitation  of  the  president,  and  was  injured  by  a  collision, 
the  company  were  held  liable.  Grier,  J.,  adds,  ''that  any 
relaxation  of  the  law  affecting  railroad  companies  as  passenger 
carriers  would  be  highly  detrimental  to  the  public  safeiy : "  PhUr 
adelphia  etc.  R.  R.  Co.  v.  Derby,  supra. 

The  court  below,  therefore,  erred  in  overruling  the  demurrer 
to  the  fourth  plea. 

The  judgment  is  reversed,  with  costs.    Cause  remanded,  etc. 

LlABUJTT    Of    MaSTKB    TO    SERVANT    FOR    InJURUS     BBSULmrO    FROM 

Nsouos^iOB  OP  Fkllow-ssrvant:  See  Ilvbgh  v.  ^.  0.  ^  C.  B.  B.  Co.. 
54  Am.  Deo.  565;  Shields  v.  Yange,  60  Id.  608.  A  master  it  not  liable 
to  a  servant  for  the  negligence  of  a  fellow-servant,  although  the  latter  is  a 
foreman:  Brown  v.  Maxwell,  41  Id.  771,  and  see  the  prior  cases  on  this  sabjeot 
xUeotod  in  the  note  773.  The  cases  in  Indiana  citing  the  principal  cast 
throw  doubt  upon  the  distinction  therein  maintained  in  the  case  where  the 
•mployees  are  not  engaged  in  the  same  department.  This  distinction  was  recqg- 
oiied  in  F^iqpatrkk  v.  N.  A.  etc.  B.  B.  Co.,  1  Ind.  436;  but  in  Colwmbu§Hc 
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iSy  Co.  ▼•  Arnold^  81  Id.  182,  it  ii  said  that  the  exception  to  the  general  rale 
of  the  non-liability  of  the  employer  for  in  juries  to  a  servant  resulting  from  the 
negligenoe  of  a  fellow-servant,  recognized  in  the  principal  case  and  in  lUz- 
ptSrick  T.  N.A.etcR  R,  Co.,  7  Id.  436,  that  is,  that  he  is  liable  when  the 
respectiTe  duties  of  the  two  servants  are  not  common  or  in  the  same  depart- 
ment, is  not  recognized  in  any  of  the  subsequent  Indiana  cases,  which  hold,  it 
is  said,  that  the  employer  is  liable  for  an  injury  to  one  employee  occasioned 
by  the  negligence  of  another  engaged  in  the  same  general  undertaking.  In 
SlaUer^B  AdaCr  v.  TUedo  etc.  I^y  Co.,  23  Id.  83,  it  is  held  that  a  brakeman 
and  one  whose  business  and  duty  it  is  to  attend  a  switch  are  engaged  in  the 
lame  general  undertaking,  the  court  remarking  that  whatever  doubt  was 
thrown  upon  this  matter  by  the  principal  case  and  FUzpcUrick  y,  N.  A.  etc. 
B.  B.  Co.,  7  Id.  436,  was  entirely  removed  by  the  later  cases  in  this  state 
upgn  the  subject.  In  Oormky  v.  Ohio  etc  Ky  Co.^  72  Id.  32, 33,  the  principal 
oaae  was  cited  by  counsel  for  the  plaintiff  as  showing  at  least  a  conflict  of 
authority  in  Indiana,  and  thus  furnishing  grounds  for  a  decision  in  his  favor. 
The  plaintiff  was  a  laborer  on  the  track  of  the  railroad  company,  and  while  on 
a  hand-car  was  injured  by  a  oolUsion  with  a  freight  train  through  the  negli- 
gence of  the  engineer,  who  together  with  the  fireman  was  drunk  at  the  time 
of  the  collision.  The  oourt,  however,  held  that  the  track  laborer  and  the  em- 
ployees engaged  in  the  management  of  the  freight  train  were  engaged  in  the 
same  general  employment,  and  were  oonsequently  fellow-servants.  In  Matone 
V.  Wetiem  etc.  Co.,  5  Biss.  317,  the  principal  case  is  cited  to  the  point  of 
employer's  liability  when  the  servants  are  not  in  the  same  department,  but 
that  case  held  that  this  distinction  was  not  the  law  in  Illinois.  But  the  case 
of  ChaaubcrlamY.  Mil.  d:  AtisM.  R.  R.  Co.,  11  Wis.  250,  cites  the  principal  case, 
and  the  Ohio  cases,  LitOe  Miami  R.  R.  Co.  v.  Steveiu,  20  Ohio,  415;  Railroad 
Company  v.  Keary,  3  Ohio  St.  201;  but  on  principle  repudiates  the  doctrine 
of  both,  and  holds  that  the  employer  is  liable  to  a  servant  in  any  case  for  in- 
jnries  resulting  from  the  negligence  of  a  fellow-servant,  whether  engaged  in 
the  same  business  or  not,  or  whether  there  be  an  equality  or  relative  superior- 
ity and  inferiority  or  not  between  the  two  servants.  In  Indianapolis  eU.  R. 
B.  Co.  V.  'Love,  10  Ind.  557,  the  principal  case  is  cited  to  the  point  that  the 
propositian  that  an  employee  can  never  recover  of  his  employer  for  injuries 
received  in  such  employment  is  too  broad,  for  there  are  many  cases  where 
such  actions  have  been  maintained, 

LiABiUTT  ov  CoMifON  Ca&ribb  FOR  Injubibs  TO  Passbngbbs:  See 
Laing  v.  Colder,  49  Am.  Dec.  533,  and  cases  cited  in  the  note  538.  See  ex- 
tensive note  to  Ingall  v.  Bills,  43  Id.  355-367.  The  principal  case  is 
oited  to  the  pmnt  that  passenger  carriers  are  required  to  exercise  the  highest 
degree  of  care  to  secure  the  safety  of  passen^rs,  and  are  responsible  for  the 
slightest  neglect,  in  Sherlock  v.  AUeng,  44  Ind.  201;  Thayer  v.  St.  Louis  etc 
R.R.Co.,22U.29. 

Tayvzst  ov  Farb  a8  ATrBCTiNO  Passenoeb  Cabbizb's  Liabiutt.  The 
principal  case  is  cited  to  the  point  that  the  fact  that  a  passenger  has  paid  no 
fare,  or  that  the  company  is  carrying  him  gratuitously,  makes  no  difference 
in  the  company's  liability,  in  Ohio  etc  R'yCo.  v.  Sdby,  47  Ind.  492;  Ohio  etc 
R'y  Co.  V.  Muhling,  30  IlL  23.  The  case  of  Moss  v.  Johnson,  22  Id.  641, 
held  that  one  who  voluntarily  placed  himself  on  a  car  to  go  to  his  work  on 
the  road,  and  not  at  the  request  of  the  company,  can  not  recover  as  s 
passenger  for  injuries  received,  the  principal  case  being  thus  distinguished. 
Upon  the  payment  of  fare  to  the  carrier  and  its  sufficiency,  see  Peters  r. 
Bylemds,  69  Am.  Deo.  746. 


Digitized  by  LjOOQiC 


110  BowEN  V.  Johnson.  [Indiaiuw 

BowEN  V.  Johnson. 

£6IvniAHA,U0J 
COHVXTANCB    BT  TeSTATOB   OF   AlL   LaIHW   OwNKD   BT  HiM   AT  TDIB  €V 

Making  his  Will  operates  as  a  revocation  of  the  wUl,  and  thoie  after 
acquired  will  not  pass  by  the  will. 
Indiana  Statttte  that  Evert  Devise  of  All  Testator's  Real  Estate 
shall  pass  all  the  real  estate  he  may  be  entitled  to  devise  at  his  death, 
does  not  apply  to  a  residuary  clause  in  a  will  where  particular  pieces  of 
property  are  devised  to  particular  devisees,  but  only  to  cases  where  the 
will  purports  to  devise  all  the  property  equally  or  in  proportions,  to  all 
the  devisees  named  in  it. 

Appeal  from  the  Fountain  oixciiit  court.  The  opinion  states 
the  case. 

J.  A.  Wrightf  E.  W.  McChmghey^  and  A.  A.  Hamnumd,  for  the 

plaintiff. 

W,  P.  Bryant  and  A.  L.  Boache,  for  the  defendant. 

By  Conrty  Fbbxdis,  J.  This  was  an  application  by  a  part  of 
the  heirs  of  John  Johnson,  deceased,  against  his  remaining  heirs 
for  partition  of  the  real  estate  of  which  he  died  seised.  The 
facts  of  the  case  are  these:  On  the  tweniy-eighth  of  December, 
1830,  said  John  Johnson  made  his  will,  by  which  he  devised  to 
John  H.  Johnson,  his  grandson,  the  north  half  of  lot  126  in  the 
town  of  Lafayette;  and  all  the  rest  and  residue  of  his  estate  real 
to  William  H.  Johnson  and  John  W.  Johnson.  Afterwards, 
and  prior  to  1886,  said  John  Johnson  sold  all  the  real  estate  he 
possessed  at  the  time  of  making  said  will,  and  in  October,  1886, 
with  money  derived  from  said  sale,  purchased  other  lands,  being 
those  of  which  partition  was  sought  by  the  present  application. 
Said  Johnson  departed  this  life  on  the  twentieth  May,  1847» 
never  having  altered  said  will. 

William  H.  and  John  W.  Johnson  claim  the  whole  of  the 
lands  of  which  said  John  Johnson  died  seised,  under  the  resid- 
uary clause  in  the  will,  and  hence  resist  the  partition  of  them 
among  his  heirs  generally. 

By  the  English  law,  the  conveyance  of  all  the  land  owned  by 
the  testator  at  the  time  of  making  his  will  would  have  operated 
as  a  revocation  of  it,  and  those  after  acquired  would  not,  by 
that  law,  have  passed  bythe  will  set  up  in  this  proceeding.  We 
have,  however,  the  following  statutory  provision,  which,  it  is 
claimed,  governs  this  case,  and  gives  the  after-acquired  lands  of 
the  deceased  Johnson  to  the  residuary  devisees.  It  is  on  page 
485  of  the  revised  statutes  of  1843,  and  is  as  follows:  **  Sec.  4. 
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Ereiy  derise  that  shall  be  made  by  a  testator  in  express  terms 
of  all  his  real  estate,  or  in  any  other  terms  denoting  his  intent 
to  devise  all  his  real  property,  shall  be  construed  to  pass  all  the 
real  estate  which  he  was  entitled  to  derise  at  the  time  of  his 
death." 

We  do  not  think  this  section  applicable  to  the  case  before  us. 
We  think  it  applies  only  to  cases  where  the  will  purports  to  de- 
vise all  the  properly  equally,  or  in  proportions,  to  all  the  derisees 
named  in  it;  and  not  to  cases  where  particular  pieces  of  prop- 
erty are  devised  to  particular  devisees  with  a  residuary  clause. 
We  think  that  this  construction  will  best  promote  justice,  and  is 
not  inconsistent  with  the  words  of  the  statute. 

Such  being  the  case,  the  lands  in  question  in  this  suit  should 
be  partitioned  among  the  heirs  according  to  the  rules  of  descent. 

The  decree  is  reversed,  with  costs.    Cause  remanded,  etc. 

AfTXB-ACQUDin>  Lavss,  whxn  Pass  by  Will:  See  Doe  ex  dem,  Wynne 
V.  Wynne,  57  Am.  Deo.  139,  and  prior  oases  oited  in  the  note  144. 

CoHVKTANCX  ov  Lakd  Dsvisbd  AS  REVOCATION  ov  WiLL:  In  Cooper^9 
MeUUe,  45  Am.  Deo.  673,  where  a  testator,  prior  to  his  death,  sold  so  great  a 
part  of  his  realty  as  to  render  it  impossible  to  carry  oat  the  provisions  of  the 
will,  the  sale  amounted  to  a  revocation  of  the  will,  except  so  far  as  the  ap- 
pointment of  execators  was  concerned,  whose  aoooonts  woold  bo  settlsd  la 
r  as  if  the  testator  had  died  intestate. 


Digitized  by  LjOOQIC 


GASES 

nr  TBM 

SUPREME  COURT 

OF 

IOWA. 


Russell  v.  Russell. 

(4  O.  Onms,  90.1 

Hmnni^  Bbal  Eitatb  oan  not  bk  Set  oft  to  Wiwm  nr  Feb  Simflb 
for  the  pnrpote  of  giving  her  alimony.  The  court  will  hot  gire  the 
wife  a  lien  upon  the  real  estate  for  the  amount  of  alimony  decreed,  or 
will  aet  off  a  portion  of  it  to  her  for  life,  if  the  hushand  desires  her  to 
be  allowed  a  definite  part  of  his  property  in  preference  to  a  periodical 
daim  upon  him. 

AuMOinr  will  bb  Dbgbeed  with  Dub  Considbbation  of  the  availab]* 
means  of  the  husband,  snd  the  condition  of  the  parties. 

Apfuoation  in  equiiy  for  a  diTorce  and  for  maintmiaiicai 
The  opinion  states  the  facts. 

P.  Smiih  and  B.  M.  Samuels,  for  the  appellant. 

L.  Clark,  for  the  appellee. 

By  Ck)tirt,  Willuhs,  C.  J.  Application  by  petition  for  a 
diTorce  from  the  bonds  of  matrimony,  and  for  maintenance, 
filed  by  Polly  Eassell  against  Isaac  Bussell,  and  heard  at  the 
October  term,  1853,  of  the  district  for  Dubuque  county.  The 
petition  is  in  the  usual  form.  After  setting  forth  the  marriage 
and  cohabitation  as  husband  and  wife  for  about  thirty  years, 
and  that  their  children  had  all  attained  to  mature  age,  excepting 
one,  then  about  eighteen  years  old,  the  petitioner  assigns  as 
the  reasons  why  she  should  be  divorced  and  be  allowed  main- 
tenance, that  she  has  always,  since  their  marriage,  conducted 
herself  with  propriety,  and  with  affection  and  good  faith  as  the 
wife  of  the  defendant;  that  although  at  the  time  of  their  mar- 
riage the  defendant  was  temperate,  he  had  for  many  years  been 
BO  addicted  to  the  use  of  intoxicating  liquor  that  he  had  become 
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U3  habitual  drunkard;  that  he  had  become  abusiye  and  Tiolent 
in  his  treatment  of  her,  insomuch  that  her  happiness  was  de- 
stroyed and  life  endangered  by  living  with  him  as  his  wife.  She 
also  avers  that  by  her  care  and  industry  she  had  aided  in  the 
maintenance  of  the  family  and  the  acquirement  of  the  prop- 
erty which  is  possessed  and  owned  by  the  said  Isaac,  her  hus- 
band. The  petition  sets  forth,  in  considerable  detail,  the  fact 
of  intemperance  and  abuse  of  which  she  complains,  and  con- 
cludes with  a  prayer  for  a  divorce  from  the  bonds  of  matrimony, 
and  a  suitable  maintenance  out  of  his  estate,  of  which  a  de- 
scription is  set  forth  in  the  petition. 

The  resi>ondent  appeared  and  filed  his  answer,  denying  the 
allegations  of  intemperance  and  abuse  on  his  part.  He  then 
proceeds,  after  averring  the  due  performance  of  all  the  marital 
duties  on  his  part,  to  charge  upon  her  violence  of  temper  and 
habitual  abuse  of  him,  so  that  if  ever  he  had  in  any  way  abased 
her,  it  was  to  defend  himself  when  assailed  by  her. 

The  petition,  answer,  and  evidence  in  the  case,  all  taken  to- 
gether, present  a  long  life  scene  of  family  discord  and  strife, 
commencing  in  Ohio,  at  the  earliest  period  of  the  recollection  of 
their  oldest  child,  who  is  a  witness  in  the  case,  of  mature  age, 
and  carried  on  crescendo  until  the  parties  end  in  Iowa  by  being 
docketed  in  court.  The  witnesses  who  testify  in  the  case,  with 
one  or  two  exceptions,  are  the  children  of  the  parties.  The  evi- 
dence fully  sustains  both  the  petition  and  the  answer. 

The  court  below  decreed  the  divorce,  as  prayed  for,  from  the 
bonds  of  matrimony,  on  the  ground  *'  that  the  parties  could  not 
live  together  in  peace  and  happiness,  and  that  their  welfare  re- 
quired a  separation.  The  court,  then,  being  advised  of  the  ex- 
tent and  value  of  the  properly  of  the  parties,  and  the  said  Isaac 
Russell  desiring  that  the  said  Polly  be  allowed  a  definite  part 
of  said  property  permanently,  in  preference  to  a  periodical 
claim  on  him,  decreed  that  the  said  Polly  Russell  have  the 
foUowing  land  in  fee  simple,  to  wit,  twenty-two  acres  off  the 
north  purt  of  so  much  of  the  east  half  of  the  south-west  quarter 
of  section  31,  township  88,  range  8  east  of  the  fifth  principal 
meridian,  as  lies  east  of  the  traveled  road  between  Dubuque  and 
Andrew,  and  to  be  set  off  so  as  to  include  the  dwelling-house 
and  the  spring  on  said  tract;  but  that  the  said  Isaac  have  the 
privilege  of  access  to  the  water,  and  the  privilege  of  using  the 
same;  and  also  the  privilege  of  using  the  pasture  jointly  with 
her,  by  putting  two  horses,  two  colts,  two  cows,  and  two  calves 
in  the  same;  also  the  north-east  quarter  of  the  south-east  quar* 
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ter  of  section  25»  in  township  87  north,  of  xange  2  east  of  the 
fifth  principal  meridian;  that  this  decree  stand  in  lien  of  a  deed 
of  the  same  from  the  said  Isaac  to  the  said  Polly;  and  further, 
that  tiie  debts  of  the  said  Isaac  which  were  owing  by  him  on 
the  first  day  of  the  present  term,  and  the  costs  of  this  suit,  be 
paid  out  of  the  personal  property  of  said  Isaac,  and  the  remain- 
der of  same  be  equally  divided  between  plaintiff  and  defend- 
ant; and  it  was  further  ordered  that  Jonathan  Higgins  be  and 
he  is  appointed  a  commissioner  to  set  off  the  land,"  etc. 

Frbm  this  decree  of  maintenance  the  respondent,  Isaac  Rus- 
sell, has  appealed  to  this  court.  Three  objections  are  urged  to 
the  decree  of  the  district  court:  1.  The  alimony  allowed  to  the 
complainant  by  the  district  court  is  unreasonable,  in  considera- 
tion of  the  estate  possessed  by  the  appellant;  2.  The  district 
court  allowed  and  decreed  to  the  complainant  an  estate  in  fee 
simple  in  the  lands  of  defendant  which  were  decreed  to  her, 
whereas  a  life  estate  only  should  have  been  allowed  to  her  as 
miEkintenance;  3.  The  decree  is  against  law  and  equity. 

There  being  no  question  raised  here  as  to  that  part  of  the 
decree  which  dissolves  the  marriage  contract  of  the  parties,  we 
will  leave  that  as  fixed  by  the  district  court,  and  proceed  to  the 
consideration  of  the  decree  of  alimony. 

The  prayer  of  the  petition  is  for  a  divorce  from  the  bonds  of 
matrimony,  and  also  for  alimony.  Having  decreed  the  divorce 
as  sought,  the  court  also  set  off  to  the  petitioner  a  part  of  the  re- 
spondent's real  estate  in  fee  simple.  This  we  think  should  not 
be  done.  It  was  not  necessaiy  to  her  maintenance  that  the  title 
to  the  estate  of  the  respondent,  or  any  part  of  it,  should  be  trans- 
ferred from  him  to  her.  The  courts  in  such  cases  may  incumber 
the  real  estate  of  the  husband,  by  creating  a  lien  on  it  for  the 
xoaintenance  of  the  wife  when  divorced,  to  secure  it  against  his 
default  by  refusing  or  neglecting  to  pay  the  alimony  decreed; 
but  the  rights  of  realty  are  held  in  too  much  regard  to  be  dis- 
turbed by  a  procedure  so  summary.  The  estate  as  to  inheritance 
would  thereby  be  diverted  from  its  legitimate  direction.  The 
only  duty  which  the  court  had  to  perform  was  that  of  decreeing 
alimony  for  the  support  of  the  petitioner  during  her  life  out  of 
the  estate  of  her  husband;  this  to  be  done  with  due  considera- 
tion of  the  available  means  of  which  he  was  possessed,  and  of 
her  condition  in  life:  Lawrence  v.  Lavyrence^  3  Paige,  267.  Ali- 
mony is  an  allowance  for  maintenance  of  the  wife.  It  is  not  to 
be  understood  as  involving  a  distribution  of  the  estate  by  f  oroe 
of  law:  Bouv.  Law.  Diet.,  tit  Alimony,  2. 
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It  is  a  reasonable  chaige  for  maintenance  of  the  wife  which 
the  law  will  enforce  against  the  husband,  when  he  refuses  to 
support  her,  or  when  she  is  separated  from  him  by  his  default. 
It  will  be  enforced  against  the  husband  so  long  as  he  refuses  to 
support  her,  or  the  separation  continues;  but  will  cease  upon 
reconciliation  and  reunion.  If  the  law  should  be  so  enforced 
as  upon  a  prayer  for  alimony  to  distribute  in  fee  simple  the  real 
estate  of  tiie  husband  between  him  and  the  wife,  it  might  tend 
to  promote  litigation  of  this  kind,  and  render  the  proceedings 
under  the  code  for  divorce  not  only  an  easy  mode  of  shaking  off 
the  bonds  of  matrimony,  but  an  ingenious  and  fashionable  way 
of  acquiring  title  to  real  estate,  and  changing  the  inheritance 
thereof.  We  think  that  in  eveiy  view  of  the  case  it  was  going 
too  far  for  the  court  to  divest  the  husband  of  the  fee-simple  title 
to  any  portion  of  his  land,  and  transfer  it  to  the  wife,  for  the 
purpose  of  giving  heir  alimony.  It  is  only  a  support  of  the 
wife  for  life:  WaUingford  v.  WaUingford,  6  Har.  &  J.  486-488; 
Equity  I>ig.»  tit.  Alimony;  Jeans  v.  Jeans,  2  Harr.  (Del.)  142; 
Clark  v.  Clark,  6  Watts  &  S.  86.  We  find  no  authoriiy  in  a 
ease  of  this  kind  for  transferring  the  real  estate  of  the  husband 
in  fee  simple  to  the  wife,  independent  of  the  consent  of  the 
husband,  by  the  act  of  a  court.  The  most  that  will  be  done 
judicially  is  to  give  the  wife  a  lien  on  the  real  estate  of  the  hus- 
band for  the  amount  of  alimony  decreed.  This  principle  is  held 
in  I^akes  v.  Broum,  2  Blackf .  296;  Questel  v.  Queslel,  Wright,  492. 

In  reviewing  this  case  upon  the  question  of  alimony,  we  have 
endeavored  by  proper  means  to  ascertain  the  condition  of  the 
parties,  the  amount  and  value  of  the  property  popsessed  by  the 
respondent,  which  may  be  available  in  adjusting  the  question 
before  us,  so  as  to  afford  the  parties  a  support,  and  at  least  some 
comfort  in  separation,  of  which  there  was  no  hope  while  living 
together  with  their  habits.  The  decree  of  the  district  court  is 
set  aside,  and  the  foUowing  will  be  entered  as  the  decree  of  this 
court  in  the  case,  viz. :  That  the  bonds  existing  between  said 
Isaac  Russell  and  Polly  Russell  be  dissolved;  and  this  court 
having  considered  the  matter  of  the  maintenance  of  the  said 
Polly  Russell,  and  the  court  being  advised  of  the  extent  of  the 
property  of  the  i>arties,  and  the  said  Isaac  Russell  desiring  that 
the  said  PoUy  Russell  be  allowed  a  definite  part  of  said  property 
in  preference  to  a  periodical  claim  on  the  said  Isaac  Russell,  it 
28  therefore  considered,  ordered,  and  decreed  by  this  court  that 
the  said  FoUy  Russell  continue  to  hold,  in  her  own  right,  the 
north-east  quieter  of  the  north-east  quarter  of  section  1.  in  town« 
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ship  87  north,  of  range  2  east,  being  the  said  land  entered  in 
her  own  name.  And  it  is  further  ordered  and  decreed  by  the 
court  that  the  said  Folly  Bussell  haye  the  following-described 
land  during  her  natural  life,  to  wit,  twenty-two  acres  off  of  the 
north  part  of  so  much  of  the  east  half  of  the  south-west  quar- 
ter of  section  31,  township  88  north,  of  range  3  east  of  the  fifth 
principal  meridian,  as  lies  east  of  the  trayeled  road  between 
Dubuque  and  Andrew,  and  to  be  set  off  so  as  to  include  the 
dwelliug-house  and  the  spring  on  said  tract;  but  that  the  said 
Isaac  Russell  shall  haye  the  privilege  of  access  to  the  water  and 
using  the  same,  and  the  privilege  of  using  the  pasture  jointly 
with  her  by  putting  two  horses  and  two  colts,  two  cows  and 
two  calves,  in  the  same;  and  that  the  said  Polly  Russell  have  the 
following-described  land  during  her  natural  life,  to  wit,  the 
north-east  quarter  of  the  south-east  quarter  of  section  25,  in 
township  87  north,  of  range  3  east  of  the  fifth  principal  merid- 
ian; and  that  this  decree  stand  in  lieu  of  a  deed  of  the  eamt 
from  the  said  Isaac  to  the  said  PoUy. 

And  it  is  further  decreed  and  ordered  by  the  court  that  said 
Polly  Russell  have  one  half  of  the  household  and  kitchen  fur- 
niture. And  it  is  further  ordered  and  decreed  by  the  court  that 
the  debts  of  said  Isaac  Russell  which  were  owing  by  him  on  the 
first  day  of  the  October  term  of  the  district  court  of  Dubuque 
county,  in  the  year  1853,  and  the  costs  of  this  suit,  together 
with  the  sum  of  thirty-five  dollars  which  is  hereby  allowed 
Lincoln  Clark,  esq. ,  as  his  fee  for  his  services  in  attending  to  this 
suit  for  the  said  Polly  Russell,  be  paid  out  of  the  personal  prop- 
erty (except  the  household  and  kitchen  furniture)  of  the  said 
Isaac  Russell,  and  the  remainder  of  the  same  be  divided  equally 
between  the  said  Isaac  Russell  and  the  said  Polly  RusselL 

And  it  is  further  ordered  that  Jonathan  Higgins  be  and  he  is 
hereby  appointed  a  commissioner  to  set  off  said  tweniy-two 
acres  and  to  put  said  PoUy  in  possession  of  the  same,  and  to 
ascertain  such  debts  and  costs;  and  when  the  said  debts  and 
costs  are  ascertained,  to  sell  enough  of  the  personal  property 
(household  and  kitchen  furniture  excepted)  to  pay  the  same  as 
they  become  due,  and  then  to  divide  the  remainder  equally 
between  the  said  Isaac  and  the  said  Polly,  giving  to  the  re- 
spective parties  such  property  as  he  may  deem  most  suitable  for 
them.  And  it  is  further  ordered  that  the  said  Jonathan  Higgins 
make  report  of  his  doings  thereon  and  file  the  same  in  the  office 
of  the  derk  of  this  court 

Decision  reversed. 
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Vestixo  op  Husband's  Real  Estate  in  Pee  in  Wife  as  ALiMosnr.— Tht 
principal  case  was  referred  to  in  Boas  v.  /?ow,  73  III  404,  on  the  proposition 
tbat  the  mode  of  allowance  of  alimony  in  vesting  the  fee  of  real  estate  in  the 
wife  was  objectionable;  while  in  Zuvtsr  v.  Zuver,  36  Iowa,  106,  the  following 
observation  is  made:  *'  It  has  been  determined  by  this  court  that  it  is  not 
proper  to  give  to  the  wife  as  alimony  a  part  of  the  hosband's  real  estate  in  fee: 
Ru88eU  V.  RuBsell,  4  O.  Greene,  26.  But  this  ruling  was  disr^;arded,  and  a 
part  of  the  lands  of  th«  husband  given  in  fee  to  the  wife  for  alimony,  in  JoU^ 
V.  «/b%,  1  Iowa,  0.  The  power  to  do  so  was  grounded  in  part  on  the  lan- 
guage of  the  statute  above  quoted,  which  was  section  1485  of  the  code  of 
1851.  And  this  ruling  was  affirmed  substantially  in  the  opinion  of  the  court, 
delivered  by  Wright,  C.  J.,  in  the  case  of  0*Hagan  v.  O'Hagan,  4  Id.  609. 
And  it  was  also  adhered  to  in  Ingbeep  v.  Imkeep,  5  Id.  204."  The  language 
of  the  statute  here  mentioned  is  as  follows:  "  When  a  divorce  is  decreed,  the 
court  may  make  such  order  in  relation  to  the  children  and  property  of  the 
parties,  and  the  maintenance  of  the  wife,  as  shall  be  right  and  proper."  The 
principal  case  was  not  cited  in  JoUy  v.  JoUy,  0*Hagan  v.  0*HagcM,  and  /im- 
keep  V.  Inebeep^  above  referred  to. 

AuMOffT  Dbobbsd  with  Dub  Weight  to  Rank  of  Pabtibs  and  Con- 
dition OF  Husband:  McOee  v.  McOee^  62  Am.  Deo.  407;  see  also  FiechU  t. 
AdUi»12Id.251. 


Fobs  t;.  Iseit. 

(4  O.  aassn.  76.] 
Wbit  of  Attacbmbnt  must  be  under  Seal  of  Coub!T. 
8bal  to  Wbit  of  Attachment  can  not  be  Supplied  bt  AmorDMBBT. 

MonoHB  to  quash  proceedings  in  attachment  and  to  amend 
Uie  writ.    The  opinion  states  ttie  facts. 

8.  Whicker  and  J,  BtUter,  for  the  appellant. 

J.  SooU  Bichman,  for  the  appellee. 

By  Ck>urt»  Eiskks,  J.  Isett  sued  Foss  in  attachment.  On 
the  first  appearance  of  the  defendant  he  moyed  to  quash  the 
proceedings  in  attachment,  for  the  reason,  among  others,  that 
the  paper  purporting  to  be  a  writ  was  not  under  seal.  There- 
upon the  plaintiff  moved  the  court  to  amend,  which  was  granted, 
and  the  motion  of  defendant  oyermled.  This  was  error. 
Before  the  property  of  the  defendant  could  be  seized,  it  was 
indispensable  that  the  plaintiff  should  obtain  a  writ.  A  paper 
issued  by  the  clerk  in  the  form  of  a  writ  is  no  writ,  unless  it 
has  impressed  upon  it  the  seal  of  the  court  from  whence  it 
issues.  Without  this  seal,  it  is  no  more  for  the  purpose  of  a 
writ  than  blank  paper.  Could  it  be  amended  ?  Not  at  all ;  for 
there  is  nothing  to  amend.  It  lacks  the  essential  ingredient  of 
a  writ,  and  is  not  amendable. 
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It  is  {he  seal— other  things  being  right— whibh  makes  it  a 
writ,  gives  it  force,  efficaqr,  and  life.  The  property  which  bad 
been  seized  upon  this  void  paper  could  not  be  held  in  custody 
upon  a  writ  issued  after  it  was  attached,  which  would  be  the 
case  if  the  seal  could  be  subsequently  a£Sxed. 

The  numerous  authorities  cited  by  the  counsel  for  appellee 
are  not  applicable  to  the  question  presented  by  this  record. 
Neither  are  the  proTisions  of  the  code,  sees.  1768, 1769,  broad 
enough  to  cover  the  case.  This  was  not  properly  an  amend- 
ment which  was  proposed.  It  was  the  creation  of  a  writ.  This 
could  be  done,  but  not  so  as  to  operate  retrospectiTely  upon 
any  prior  proceedings.  With  the  seal,  it  became  for  tlie  first 
time  a  writ,  and  the  party  to  make  it  available  should  proceed 
upon  it  de  novo. 

Judgment  upon  the  attachment  reversed;  but  as  the  attach- 
ment is  merely  auxiliary  to  the  main  suit,  the  judgment  against 
the  defendant  will  not  be  disturbed. 

Waht  or  Seal  to  Wbit  of  Attaohmbht.— The  following  obtervmtion 
was  made  in  Magoan  v.  QUkU^  64  Iowa,  55:  **In  ^om  v.  iMtt,  4G.  Greene, 
76,  it  was  said  that  a  writ  of  attachment  issned  without  the  seal  of  the  ooarfe 
had  DO  more  force  and  efficacy  than  a  piece  of  blank  paper,  and  that  it  waa 
void  and  conld  not  be  amended.  This  case  waa  followed  in  81tt^er  ▼.  8wi^ 
waU,  33  Iowa,  579,  683.  In  the  snbseqnent  case  of  Murdaugk  t.  McPherrh\ 
49  Id.  479,  it  was  held  that  »  writ  which  issned  from  the  district  conrt,  to 
which  the  seal  of  the  circuit  conrt  had  been  attached,  conld  be  amended  by 
placing  thereon  the  seal  of  the  conrt  whence  it  issued.  It  was  urged  in  that 
case  that  a  writ  without  the  seal  of  the  proper  court  was  Void  and  conld  not 
be  amended,  but  it  was  held  otherwise.  The  same  point  was  made  in  Lotoeit- 
stetn  V.  Monroe^  62  Jd.  231,  where  the  causes  for  the  attachment  had  been 
verified  by  an  attorney."  The  principal  case  was  distinguished  in  Mwrdough 
V.  McPherrin,  supra,  on  the  ground  that  it  was  made  under  the  code  of  1851, 
in  which  there  was  no  provision  authorizing  any  of  the  proceedings  in  attach- 
ment  to  be  amended,  and  strict  construction  of  the  attachment  law  was  then 
the  rule;  and  this  case  was  the  authority  for  the  decision  of  Lowenttein  t. 
Monroe,  supra. .  As  to  the  amendment  of  writs  of  attachment  in  genend^ 
see  the  note  to  Barber  v.  Swan,  post,  p.  124. 


Neally  v.  Wilhelm. 

[4  O.  Obebss,  240.] 
Vknbxes  ABE  Liable  pob  Value  op  Cow  upon  Deutebt,  where  they 
directed  her  to  be  delivered  at  their  slaughter-house,  and  agreed  to  pay  aa 
much  for  her  aa  though  they  had  previously  seen  her,  and  she  was  accord- 
ingly delivered,  but  the  vendees,  not  finding  her  as  good  as  expected, 
ordered  her  to  be  turned  out,  whereby  she  was  lost.  The  dellTery  and 
sale  are  unconditional,  and  the  price  is  conditional;  but  eren  if  the  tale 
were  on  condition,  the  Tendeea  would  be  liable  aa  bailees. 
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AonoN  for  the  price  of  a  cow.  The  &ct8  are  stated  in  the 
opinion. 

Browning  and  liracy,  for  the  appellant. 

L.  D,  SiockUm^  for  the  appellees. 

By  Court,  Gbxehb,  J.  This  suit  was  commenced  before  a 
josiioe  of  tiie  peace,  by  M.  W.  Neallj,  against  Wilhelm  & 
Bamge  for  the  price  of  a  cow.  On  final  trial  in  the  district 
conrt,  judgment  was  rendered  in  favor  of  defendants. 

It  is  urged  that  this  decision  is  erroneous,  and  that  appellant 
should  recorer  the  value  of  the  cow.  The  evidence  in  the  case 
shows  that  John  Wolverton,  as  Neally's  agent,  made  an  arrange- 
ment with  Wilhelm  &  Bamge  to  sell  them  the  cow  in  question; 
that  they  first  agreed  to  go  out  and  see  the  odw,  but  did  npt^ 
that  they  afterwards  told  the  agent  to  deliver  the  cow  to  themj; 
that  they  would  give  just  as  much  for  the  cow  as  if  they  went 
out  to  see  her;  that  they  directed  the  agent  to  deliver  the  cow 
at  the  slaughter-house,  and  if  neither  of  them  was  there,  one  of 
the  hands  would  take  charge  of  h^ ;  that  ihe  cow  was  delivered 
accordingly  at  the  slaughter-house,  to  one  of  the  hands,  and 
secured  in  the  yard,  and  the  agent  depatted.'  Soon  after,  Wil- 
helm came  to  the  slaughter-hoilBe,  and  after  inquiring  about  the 
cow,  directed  his  man  to  turn  her, out,  on  the  groujid  that  abe 
would  not  make  good  beef.  The  cow  was  accordingly  turned 
out,  and  was  never  afterwards  heard  ol.  Neally^s  witness  swears 
that  the  cow  was  in  good  order  for  beef.  Hie  man  who  received 
her  swears  that  she  if^  not.  The  evidence  shows  that  the  cow 
was  worth  about  fourteen  dollars.  The  question  to  be  decided 
is.  Which  of  the  parties  should  suffer  the  loss  of.tiie  cow?; 

The  agreement  with  Neally's  agent  was  unconditional.  He 
was  to  deliver  the  cow  to  defendants,  or  their  man,  at  their 
slaughter-house,  and  they  would  pay  as  much  for  her  as  though 
they  had  previously  seen  her.  The  cow  was  delivered  accord- 
ingly into  their  possession,  and  thereupon  they  became  liable  to 
Neally  for  the  value  of  the  cow. 

But  it  is  claimed  that  the  cow  was  not  fit  for  beef,  and  that 
therefore  they  were  under  no  obligation  to  take  her.  The  evi* 
dence  in  relation  to  the  condition  of  the  cow  is  equally  balanced. 
The  price  was  dependent  upon  the  condition  of  the  cow;  the 
sale  was  not.  The  delivery  and  sale  were  unconditiomd  and  the 
price  conditional.  If  the  cow  was  not  as  good  as  recommended, 
they  could  abate  the  price  accordingly. 

After  their  imeonditional  direction  to  the  agent  to  deliver  tbii 
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oowy  and  after  he  had  gone  to  the  expense  and  trouble  to  bring 
her  a  distance  of  ten  miles,  it  was  their  duty  to  take  the  cow 
and  fix  a  price  upon  her.  From  the  moment  they  took  posses^ 
sion  of  her,  either  in  person  or  by  their  agent,  they  became  liable 
for  her  value.  This  liability  would  attach  to  them  even  if  the 
sale  had  been  conditional.  They  authorized  the  delivery  of  the 
cow  into  their  possession.  If  she  was  not  what  they  contracted 
for,  they  should  have  notified  Neally's  agent,  or  should  have 
returned  her  to  his  possession.  By  their  own  consent  and  direc- 
tion they  became  bailees,  and  as  such  are  liable  for  the  loss 
resulting  from  such  gross  negligence. 
Judgment  reversed. 

Sales,  whxk  Conditional:  See  Lcme  v.  BoHamd^  81  Aa.  Deo.  83,  and 
DOte  coUeoting  prior  caaee;  Dewey  v.  Erie  Borough^  63  Id.  633;  ^fyoiil  v. 
CroAy,  58  Id.  767. 


FxTBOisoN  V.  State. 

[4  O.  Oumnt,  803.] 

Facts  Estabushkd  by  Bail  Bond  Nbbd  not  bi  SpsomoALLT  Avxbbbd 
IN  PmnoN  in  a  rait  on  the  bond,  where  the  bond  is  made  a  part  of  the 
petition. 

PaisuMrTioNB  OF  Law  Nebd  not  bb  Avbbrbd  o&  Pbovxd. 

Obligobs  ov  Bail  Bond,  bt  Making  It,  Admit  Facts  and  CutcirifSTANGBa 
Which  Ebndebbd  It  Necbssabt;  and  thoee  facts  and  drcnmstanoes 
need  not  be  averred  in  order  to  sustain  an  action  on  the  bond.  It  will 
be  presamed  that  the  officer  had  jnrisdiotion  to  take  the  bond. 

Pethion  for  9cire  facias.    The  facts  are  stated  in  the  opinion. 

J.  D.  Templin,  for  the  appellant. 

D.  O.  Cloudy  for  the  state. 

By  Court,  Gbeene,  J.  This  proceeding  was  commenced  on 
the  relation  of  John  Parrott,  as  school  fund  commissioner  of 
Johnson  county,  against  Alfred  Fuigison  and  John  M.  Bay,  on 
a  recognizance  bond  for  the  non-appearance  of  said  Fuigison  to 
the  charge  of  larceny.  A  petition  for  scire  fadaa  was  filed  under 
the  code.  The  petition  shows  that  October  27, 1852,  said  Bay 
and  Furgison  executed  a  bond  in  the  peiud  sum  of  three  hun- 
dred and  fifty  dollars  for  the  appearance  of  Fuigison  at  the 
next  term  of  the  district  court  to  answer  the  charge  of  larceny. 
March  23, 1853,  an  indictment  was  found  in  due  form  against 
Furgison  for  the  offense.  Furgison  failed  to  appear  at  the 
Uarch  term,  1853,  agreeably  to  the  conditions  of  the  bond,  and 
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it  was  thereupon  ordered  by  the  court  that  the  recognizance  be 
forfeited,  by  reason  of  which  the  relator  claimed  the  penal  sum 
therein  named  for  the  school  fund  of  the  state.  These  facts  are 
set  forth  in  the  petition  with  sufiEicient  detail  and  clearness. 

To  this  petition  Bay  demurred,  on  the  ground  that  the  peti- 
tion does  not  aver  that  the  bond  was  accepted  by  a  competent 
o£Scer,  that  Furgison  was  not  admitted  to  bail  or  discharged 
from  actual  custody  on  taking  bail  by  a  competent  court,  that 
the  magistrate  did  not  certify  his  decision,  and  that  said  bail 
was  not  justified  by  affidavit.  The  demurrer  was  overruled, 
and  this  decision  is  assigned  for  error. 

We  think  the  court  ruled  correctly.  True,  the  matters  re- 
ferred to  in  the  causes  of  demurrer  are  not  specifically  averred 
in  the  petition,  but  so  far  as  they  are  material,  they  are  estab- 
lished by  the  bond  itself,  which  is  made  a  part  of  the  petition. 
The  petition  and  bond  sufficiently  show  the  admission  and 
taking  of  bail.  It  is  not  necessary  tiiat  the  petition  should  aver 
that  the  magistrate  certified  his  decision,  or  that  the  bail  justi« 
fied  by  affidavit.  These  are  presumptions  of  law,  and  therefore 
need  not  be  averred  or  proved.  The  bond  itself  shows  that  it 
was  taken  by  an  officer  who  could  admit  to  bail  in  all  bailable 
cases:  Code,  sec.  8216;  and  that  it  was  a  case  in  which  bail 
might  legally  be  taken. 

The  petition  shows  a  substantial  cause  of  action.  It  states 
all  the  material  facts  necessary  to  enable  the  state  to  recover 
upon  the  bond.  The  execution  of  the  bond  and  the  failure  to 
perform  its  conditions  create  the  liability  of  defendants.  By 
Tui^lfiiig  the  bond,  they  admit  the  facts  and  circumstances  which 
rendered  the  bond  necessary.  It  is  not  at  any  rate  necessary 
to  aver  those  facts  and  circumstances  in  order  to  sustain  an 
action  upon  the  bond.  It  will  be  presumed  that  the  facts  in 
the  case  gave  the  officer  jurisdiction  to  take  the  bond. 

In  New  York  it  has  been  repeatedly  decided  that  a  declaration 
upon  such  a  recognizance  or  bond  need  not  aver  the  existence 
of  the  i>articular  facts  which  prove  that  the  officer  had  authority 
to  take  it:  People  v.  Kane,  4  Denio,  530,  544;  People  v.  Mills,  5 
Barb.  511;  Champlain  v.  People,  2  N.  7.  82. 

Judgment  affirmed. 

Obuoobs  cak  not  Dxmt  Vauditt  of  Bond:  Stephens  v.  Crcurfcrd,  44 
Am.  Dec  680;  HaggaH  v.  Morgan,  55  Id.  350;  Porti*  v.  Parber,  58  Id.  95. 

I>icuauTioif  NXED  NOT  AvxB  Spxcial  Facts  Showing  Otficeb's  Author* 
ITY  TO  Taju  fisoooNiZANOB  in  the  particulftr  case  where  the  proceeding  npon 
a  reoognixaoce  Ib  by  decUration  instead  of  $cire  facias:  l/nUed  States  v. 
1 8  DilL  436,  referring  to  the  principal  oaae. 
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Heiohew  t;.  Hamiltok. 

[4  a.  OlBKix,  817.] 

OoBTBAor  18  Bbokbn  bt  Oooasionallt  Kjcbpino  Tbavxlkbs  fOB  Pat, 
although  the  defendant  does  not  hold  himaelf  out  to  the  world  at  a  taT- 
em-keeper,  and  make  a  regular  bnsiness  of  keeping  tavern,  where  he 
■old  the  plaintiff  land  for  a  tavem-etand,  and  as  a  part  oonsideratiaii 
agreed  to  qnit  the  hosinees  in  favor  of  the  plaintiff  at  toon  at  the  pUdnt- 
iffwat  prepared  to  keep  tavern. 

BaooBD  OF  FoBMXB  Beootsbt  itfok  Sau  Ck>iiTBAOT  Has  EmccT  whbv 
Flbadsd  bt  Wat  of  Estdfpxl,  by  the  plainti^  to  prevent  the  defend- 
ant from  denying  that  the  plaintiff  oonld  recover  according  to  the  condi- 
tiont  of  the  contract. 

BnClAh  DaMAGSS   ABS    not    RbQUIEKD    to    BB    ShOWH   bt   PXJLIHTIfF  in 

order  that  he  may  recover  npon  a  contract,  when  he  hat  proved  a  breach 
thereof;  he  it  entitled  to  at  leatt  nominal  damaget. 

AonoN  upon  a  contract.    The  facts  are  stated  in  the  opinion. 

Smiih,  MsEwlay,  and  Poor,  for  the  appellant. 

Clark  and  Bissell,  for  the  appellee. 

By  Court,  Hall,  J.  This  case  wbb  originally  commenced  be- 
fore a  justice  of  the  peace,  and  appealed  to  the  district  court 
The  suit  was  brought  upon  a  contract,  by  which  the  defendant 
sold  the  plaintiff  a  tract  of  land  for  the  purpose  of  a  tayem- 
stand,  and  in  the  sale,  as  a  part  consideration,  agreed  that  as 
Boon  as  the  plaintiff  had  erected  suitable  buildings,  and  was 
prepared  to  keep  tayem,  that  the  defendant,  who  had  previ* 
pusly  been  engaged  in  that  business,  would  quit  the  business 
in  favor  of  plaintiff.  The  defendant  denied  the  contract;  and 
also  the  breach  of  contract;  and  also  that  plaintiff  was  prepared 
to  entertain  the  traveling  public.  The  plaintiff  interposed  to 
defendant's  answer,  by  way  of  estoppel,  a  judgment  in  plaintiff's 
favor  against  the  defendant  in  the  district  court  of  Dubuqu^ 
county,  in  a  suit  brought  upon  the  same  contract:  See  ffeichew 
V.  EamiUon,  3  O.  Greene,  596. 

Upon  the  trial  below,  the  court  instructed  the  jury  '*  that  be- 
fore the  plaintiff  could  recover,  he  must  prove  special  damages; 
that  having  declared  upon  a  special  contract,  the  plaintiff  must 
prove  the  special  contract  as  set  forth;  ih^i  before  the  plaintiff 
could  recover,  the  plaintiff  must  prove  that  the  defendant  kept 
a  tavern;  and  that  occasionally  keeping  travelers  for  pay  does 
not  constitute  tavern-keeping;  that  if  the  jury  believed  that 
there  was  any  contract,  and  that  such  contract  was  that  defend* 
ant  should  quit  tavern-keeping  when  plaintiff  was  prepared  to 
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keep  tavem,  the  plaintiff  must  prove  that  he  was  prepared  to 
keep  tayem  before  he  can  recover  damages  for  defendant's 
tavern-keeping."  The  plaintiff  below  took  exceptions  to  these 
instmotions  to  the  jury,  and  assign  their  errors  thereon. 

In  the  instmctions  given  by  the  court,  the  idea  is  clearly 
advanced  to  the  jury  that,  to  constitute  a  breach  of  the  contract, 
nothing  short  of  the  defendant's  holding  himself  out  to  the 
world  as  a  tavern-keeper,  and  making  a  regular  and  notorious 
bosinees  of  keeping  tavern,  would  be  sufficient  to  constitute  a 
breach.  In  this  the  court  went  too  far.  There  certainly  can 
be  a  point  where  the  contract  would  be  broken,  short  of  an  open 
and  shameless  public  breach  and  defiance  of  his  clear  obliga- 
tion. There  was  a  purpose  and  im  object  which  the  parties 
had  in  view  when  they  entered  into  the  contract,  and  the  de- 
fendant was  bound  to  act  in  good  faith  and  cany  out  that 
object  and  purpose.  To  entertain  a  friend  or  a  stranger  who 
could  go  no  farthei*,  or  persons  whom  the  plaintiff  could  not 
accommodate,  to  exercise  all  the  benevolence  and  charity  of  a 
piivate  housekeeper,  would  be  no  breach  of  this  contract;  but 
he  can  not  evade  its  spirit  and  requirements  by  evasive  restric- 
tions and  limitations  in  the  manner  that  he  serves  and  enter* 
tains  the  traveling  public.  He  must  act  in  good  &ith;  he  must 
quit  the  business,  not  half  quit  and  half  not. 

The  true  rule  is  one  that  common  honesty  will  instantly  see, 
define,  and  apply.  The  defendant  could  not  entertain'  any  part 
of  the  traveling  public  for  the  mere  purpose  of  receiving  the 
compensation  that  he  might  receive  without  violating  .this  con- 
tract. He  must  have  been  influenced  by  some  other  motive 
than  mere  pay,  or  he  acted  in  bad  faith  towards  the  plaintiff. 

The  record  of  the  former  recovery  was  pleaded  by  plaintiff 
by  way  of  estoppel,  and  had  the  effect  upon  the  record  to  estop 
the  defendant  from  denying  every  fact  in  issue  between  the 
parties,  except  the  breach  of  the  contract  and  the  amount  of 
damages.  The  plaintiff  had  established  the  fact  that  he  was 
prepared  to  keep  taVem  on  the  first  trial,  or  he  could  not  have 
recovered.  That  fact  once  established  is  presumed  to  continue 
until  its  contrary  is  shown.  The  instructions  of  the  court  that 
the  plaintiff  must  prove  that  he  was  prepared  to  keep  tavern 
was  erroneous.  When  the  plaintiff  had  proved  a  breach  of  the 
contract  he  was  entitled  to  at  least  nominal  damages,  and  it  was 
not  required  of  him  to  prove  special  damages.  In  cases  of  this 
kind  it  is  difficult  to  fix  upon  a  rule  by  which  damages  can  be 
Batiflfactoxily  ascertained.    It  is  not  expected  that  a  plaintiff 
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can  prove  a  precise  sum  abstracted  from  his  profits  by  a  viola- 
iion  on  the  part  of  a  defendant,  but  the  jury  should  be  careful 
to  find  sufficient  damages  to  admonish  the  defendant  that  **  hon- 
esty is  the  best  policy." 
Judgment  reversed. 

Stipclatiox  in  Contract  in  Qubstion  I9  Pruicipal  Casb,  to  the  effect 
that  the  plaintiff  would  diBoontinae  tavern-keeping,  wm  previously  held 
valid,  and  not  an  illegal  restraint  upon  trade,  in  Heiehew  v.  ffamiUcn,  3  G. 
Greene,  596;  and  this  case  and  the  principal  case  are  referred  to  in  SmaUey  v. 
Oreene,  52  Iowa,  243,  on  the  proposition  that  a  contract  not  to  engage  in  the 
practice  of  law  in  a  particular  town  was  valid  and  enforceable. 

Former  Rbcovbrt  as  Evidbncb  of  pLAiNTiTr's  Rigbt  in  another  aotioo 
for  a  subsequent  injury  growing  out  of  the  same  obstruction:  See  HaXUr  v. 
Pine,  44  Am.  Dec  702. 


Babbeb  v.  Swan. 

[4  a.  OBSBl^^  802.] 

Writ  of  Attachment  should  Show  Prima  Faoib  CkncFUAjroi  witb 
CoDB»  sufficient  to  confer  authority  upon  the  clerk  to  issue  it;  and  if  ma* 
terially  defective  in  this  respect,  it  may  with  propriety  be  quashed. 

Writ  of  Attachment  can  not  be  Amended  when  it  is  so  materially  de- 
fective as  to  be  devoid  of  the  essential  requirements  to  give  it  validity 
and  force. 

MonoK  to  quash  writ  of  attachment.  The  facta  aie  stated  in 
the  opinion. 

WiUiaro.  Penn  Clarke,  for  the  appellant. 

J.  2>.  Ibmplin,  for  the  appellee. 

By  Court,  Obeene,  J.  This  suit  was  commenced  by  Horace 
H.  Barber  against  Charles  J.  Swan.  A  writ  of  attachment  was 
issued.  On  motion  the  writ  was  quashed,  and  the  court  refused 
plaintiff's  application  to  amend.  This  ruling  of  the  court  is  as- 
signed for  error. 

Tlie  paper  in  this  case  called  a  writ  of  attachment  could 
not  easily  be  recognized  as  such.  It  contains  but  few  of  the 
material  requisites  of  such  a  writ.  It  does  not  state  any  action 
pending  for  the  recovery  of  money,  nor  give  the  names  of  the 
parties  to  the  suit.  It  does  not  state  the  grounds  which  author- 
ized the  court  to  issue  the  writ,  nor  does  it  even  give  the  name 
of  the  plaintiff  to  the  proceeding.  It  does  not  show  that  the  in- 
dispensable conditions  of  the  code  had  been  performed,  before 
the  process  could  be  legally  issued;  and  does  not  therefore  con- 
fer authority  upon  an  officer  to  attach  property.    Such  a  writ 
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Rhould  show  prima  facie  a  compliance  with  the  code,  sufficient 
to  confer  authority  upon  the  clerk  to  issue  the  writ.  If  materi* 
a)ly  defective,  as  in  this  case,  it  may  with  propriety  be  quashed. 

But  it  is  claimed  that  the  plaintiff  below  asked  leave  to  amend 
the  writ.  If  there  was  not  sufficient  validity  in  the  writ  to  au- 
tliorize  the  attachment  of  property,  an  amendment  of  the  writ 
could  not  relate  back  to  the  levy,  so  as  to  make  the  attachment 
good.  But  a  process  so  deficient  as  the  writ  in  this  case — so 
devoid  of  the  essential  requirements  to  give  it  vitality  and  force — 
could  not  well  be  amended  under  any  statute  of  jeofails.  There 
is  no  section  in  the  code  that  can  justify  such  a  complete  reforma- 
tion of  an  invalid  writ,  and  it  may  well  be  questioned  whether 
any  section  authorizes  any  amendment  of  a  notice,  writ,  or  pro- 
cess. Sections  1755-1759  give  ample  power  to  the  courts  to 
ftmend;  but  strictly  considered,  those  sections  can  only  be  deemed 
applicable  to  pleadings.  Under  the  rigor  of  the  common  law, 
amendments  are  not  permitted,  and  we  have  now  in  Iowa  no 
statute  of  jeofails  but  the  five  sections  of  the  code  referred  to. 
There  is,  Uien,  no  authority  for  the  broad  and  unsafe  system 
of  amendments  claimed  for  this  wriL 

Judgment  affirmed. 

AUEXDMENT    OF  WbITS    OF    ATTACHMENT    AND    OF    PaPEBS    ON    WhICB 

They  arr  Based. — The  extent  to  which  amendments  are  allowed  of  writs 
of  attachment,  affidavits,  and  bonds  thereon,  and  even  dechirations  or  com* 
plaints  ill  attachment  suits,  practically  depends  upon  statutes  which  are 
raried  in  their  nature,  and  often  controlled  by  other  statutory  provisions  re- 
lating to  amendments  in  general.  It  would  be  useless  to  classify  those  stat- 
utes in  lliis  note;  but  their  language  will  be  given  when  necessary  to  explain 
differencea  in  judicial  opinion,  and  to  show  upon  what  particular  rulings  are 


Amendment  of  Deolabations  ob  Complaints  in  Attachment. — Defects 
in  the  form  of  declaring  may  obviously  be  cured  by  amendment,  and  neither 
subeoquently  attaching  creditors  nor  bail  can  take  advantage  thereof:  Ball 
X,  C/c^iM,  5  Pick.  303;  MiOer  v.  Clark,  8  Id,  412;  Wood  v.  Denuy,  7  Gray, 
540;  and  see  Irvin  v.  Iloioard^  37  Ga.  IS;  Lotcry  t.  Cody,  24  Am.  Doc.  623; 
AunUn  V.  Toum  qf  Burlington,  34  Vt.  506.  So  au  amendment  changing  the 
form  of  the  action  merely,  or  adding  a  now  count  for  the  same,  will  not  dis- 
solre  the  attachment  as  to  intervenors:  Mende«  v.  FreiUrg,  16  Nev.  3S8.  And 
tn  amendment  of  a  petition  by  setting  out  copies  of  the  assignment  of  the 
note  and  account  on  which  the  suit  was  brought  is  not  such  an  amendment 
IS  presents  a  new  cause  of  action,  nor  such  a  departure  from  the  case  first 
made  as  will  warrant  the  dissolution  of  the  attachment:  AlcCam  v.  Biver$^ 
7  lowm,  404.  Where,  however,  a  new  count  to  the  declaration  is  filed,  for  a 
different  canse  of  action  from  that  upon  which  suit  is  brought,  the  attach- 
msnt  will  bo  dissolved.  Thus  in  Willi$  v.  Crooker,  1  Pick.  203,  the  contro- 
vmy  was  between  two  creditors,  each  of  whom  had'  attached  and  levied 
■poi  tha  Muno  land,  each  olaiming  to  have  made  the  first  attachment.    It 
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appeared  that  the  writ  in  the  plaintifiTs  action  against  the  debtor  contained 
originally  two  counts,  the  first  upon  a  promissory  note  for  one  hundred  and 
seventy-one  dollars  and  eighty-two  cents,  the  second  for  two  thousand  dol- 
lars for  money  had  and  received.  While  the  action  was  pending,  the  plaintiff 
added  three  counts,  the  first  for  three  hundred  and  twenty-two  dollars,  the 
balance  of  an  account  annexed,  the  second  for  ninety -six  dollars  on  a  promis- 
sory note,  and  the  third  for  ^v^  hundred  dollars,  also  on  a  promissory  note; 
and  the  court  held  that  the  first  attachment  was  thereby  dissolved.  A  like 
ruling  was  made  in  a  subsequent  case  by  the  same  courts  where  the  declara- 
tion contained  a  count  for  money  had  and  received,  and  one  for  goods  sold 
and  delivered,  and  the  plaintiff  in  the  progress  of  the  action,  under  leave 
to  amend,  filed  nine  new  counts  on  notes,  checks,  for  money  lent,  etc.,  the 
court  saying:  **The  claim  or  cause  of  action,  for  the  security  of  which  a 
creditor  obtaius  his  lien  by  attachment,  should  be  clearly  indicated  in  the 
writ  and  declaration.  The  declaration  should  set  forth  clearly  the  cause  or 
causes  of  action  to  be  secured  by  the  attachment.  And  it  would  be  a  mani- 
fest injustice  to  a  subsequently  attaching  creditor'  to  permit  the  prior  at- 
tacher  to  amend,  by  the  introduction  of  claims  which  were  not  originally  set 
forth  and  relied  upon  in  the  declaration;  for  he  has  a  vested  interest  in  the 
surplus.  The  rights  of  the  attaching  creditors  should  be  ascertained  as  they 
existed  and  were  disclosed  by  the  writ  and  declaration  at  the  time  when  they 
made  their  attachments.'*  See,  in  tliis  connection.  Freeman  v.  Crouch^  112 
Mass.  180,  decided  under  a  subsequent  statute.  But  where  a  party  dedand 
for  seven  hundred  dollars  for  money  had  and  received,  and  aft^wards,  at 
the  term  at  which  the  writ  was  made  returnable,  amended  his  declaration  by 
agreement  with  the  defendant,  by  inserting  a  count  for  one  thousand  five 
hundred  dollars  for  money  had  and  received,  and  as  a  substitute  for  the  count 
for  seven  hundred  dollars,  but  finally  took  judgment  embracing  no  greater 
sum,  the  amendment  was  held  to  furnish  no  ground  for  holding  the  attach- 
ment dissolved  as  to  subsequent  attaching  creditors:  LaigJUon  v.  Lord^  29  N. 
H.2a7. 

Certain  other  defects  in  form  in  declarations  and  petitions  in  attachment  haw 
also  been  held  amendable.  Thus  where  the  petition  did  not  state  that  the 
debt  was  due,  the  defect  may  bo  remedied  by  amendment,  and  there  is  no  oc- 
casion for  the  issuance  of  a  new  writ  of  attachment:  Wadgworthv,  Cheeney,  13 
Iowa,  576;  and  amendments  which  do  not  state  any  new  causes  for  attachment, 
but  merely  make  the  original  more  specific,  are  allowable:  Churley  v.  Cor- 
mody^  23  Id.  212.  In  Iowa,  where  a  petition  in  attachment  is  required  to  be 
verified,  if  this  is  not  done,  or  the  verification  is  defective,  the  defect^  being 
one  of  form,  is  amendable  under  the  code:  Shaffer  v.  SwidwaUt  33  Id.  579; 
Lowenstein  v.  Monroe,  52  Id.  231.  In  HcUliaway  v.  Davia,  33  Od.  161,  it  is 
held  that  if  the  complaint  is  defective  merely,  and  can  be  made  good  by 
amendment,  tiie  plaintiff  should  be  allowed  to  amend  pending  the  motion  to 
dissolve  the  attachment  for  that  reason;  but  if  the  complaint  is  incurable,  the 
attachment  must  be  dissolved.  A  declaration  in  attachment  may  be  amended 
by,  changing  the  venue:  Perry  v.  Mulligan,  58  6a.  479;  or,  it  is  held,  by 
correcting  a  misjoinder  of  defendants:  Starr  v.  Mayer,  60  Id.  546;  or  in  an 
action  between  twD  partnerships,  by  inserting  the  individual  names  of  the 
partners  composing  the  two  firms:  Sims  v.  Jacobson,  51  Ala.  186.  Or  where 
an  action  is  begun  by  attachment  sued  out  by  the  equitable  owner  of  a  chose 
in  action,  and  the  declaration  is  erroneously  filed  in  his  name,  it  may  be 
amended  under  the  Mississippi  revised  code,  providing  that  **  the  court  shall 
allow  all  amendments  to  be  made  to  any  pleading  or  proceeding  at  any  iinM 
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before  verdict,  bo  as  to  bring  the  merits  of  the  controversy  between  the  par- 
ties fairly  to  trial,"  by  putting  upon  the  record  the  party  in  whom  is  the  legal 
title,  and  this  will  not  necessitate  a  change  in  the  lUfidavit  or  bond:  TuUy  v. 
Herrhi^  44  Miss.  626.  The  amendment  of  one  of  two  counts  of  a  declaration 
inserted  in  the  writ  does  not  discharge  a  surety  on  a  bond,  given  to  dissolve 
the  attachment  in  the  action,  from  liability  for  the  amount  sued  for  in  the 
count  not  affected  by  the  amendment:  Warren  v.  Xortf,  131  Mass.  560. 

Amkndment  or  Wbttb  or  Attachhxnt. — Many  clerical  defects  in  writs 
of  attachment  have  been  held  to  be  capable  of  being  remedied  by  amendment; 
and  in  the  absence  of  statutes  expressly  authorizing  defects  in  form  to  be 
corrected,  the  courts  would  seem  to  have  the  power  of  making  the  amend- 
ments under  the  general  control  which  they  have  over  their  process.  Thus 
if  an  attachment  is  levied  by  the  proper  officer,  any  mistake  in  directing  it  is 
plainly  amendable:  Warrtn  v.  Purtell^  63  Ga.  428;  Blair  v.  MiUer^  42  Ala. 
308.  A  writ  which  does  not  run  in  the  name  of  "  the  people  of  the  state," 
as  required  by  the  constitution  of  Nebraska,  is  curable  by  amendment:  Lw- 
ingston  v.  Coe,  4  Neb.  379.  And  an  attachment  returnable  to  the  "  inferior 
comrt  '*  is  amendable  by  inserting  the  word  ^*  county  "  instead  of  ** inferior:" 
Covington  v.  Cothrcms^  35  Ga.  156.  So  where,  in  issuing  an  attachment,  a 
justice  of  the  peace  neglects  to  add  "J.  P."  to  his  signature,  the  letters  may 
be  added  on  motion,  after  proving  that  such  officer  was  duly  authorized  to 
issue  attachments  that  he  signed  in  his  official  capacity,  and  had  omitted 
the  words  of  his  office  accidentally:  Dickson  v.  Thurmond,  57  Id.  153.  And 
where  a  writ  of  attachment  was  dated  the  twenty-second  of  September,  but 
professed  to  be  founded  on  a  warrant  dated  September  23d,  and  was 
in  fact  issued  on  the  latter  day,  it  was  held  to  be  not  only  competent,  but 
the  duty  of  the  court  to  order  it  amended:  McCoy  v.  Boyle,  10  Md.  391.  A 
mistake  of  the  time  when  the  court  is  held  was  decided  to  be  amend- 
able where  the  attachment  was  sued  out  as  auxiliary  to'  a  suit  commenced 
in  the  ordinary  mode:  ScoU  v.  Macy,  3  Ala.  250.  And  where  the  war- 
rant of  attachment  was  not.  signed  by  the  attorney,  the  defect  was  held 
to  be  clearly  amendable:  Kisaam  v.  Marshall,  10  Abb.  Pr.  424.  A  manifest 
clerical  error  in  the  amount  stated  in  the  writ  may  be  corrected  under 
section  3242,  of  the  code  of  Iowa,  revision  of  1860,  providing  that  "the 
attachment  law  shall  be  liberally  construed,  and  the  plaintiff,  before  or  during 
trial,  shall  be  permitted  to  amend  any  defect  of  form  in  the  affidavit,  bond, 
attachment,  or  other  proceeding;  and  no  attachment  shall  be  dismissed  for 
any  defect  in  or  want  of  bond,  if  the  plaintiff,  his  agent  or  attorney,  will  at 
once  substitute  a  sufficient  bond, "  etc. :  Oourley  v.  Carmody,  23  Iowa,  212.  But 
in  Putnam  v.  HaU,  3  Pick.  445,  it  is  held  that  the  rights  of  a  subsequently 
attaching  creditor  will  not  be  affected  by  the  amendment  of  a  thistake  in  the 
amount  in  the  first  attaching  creditor's  writ,  though  appearing  manifestly  on 
the  face  of  the  writ  to  have  been  occasioned  by  a  mere  slip  of  the  pen.  A 
writ  may  be  amended  by  correcting  the  plaintiffs*  names  from  Wright  and 
Brow^  to  Wight  and  Brown,  and  as  amended  has  precedence  over  junior 
writs  levied  prior  to  the  amendment:  Wright  v.  HcUe,  2  Gush.  486;  S.  G.,  48 
Am.  I>eo.  677.  But  on  the  other  hand,  it  is  held  that  an  attachment  to 
enforce  a  lien  for  wages  is  lost  by  an  amendment  changing  the  christian  nams 
of  the  plaintiff  from  "Edward"  to  "Edmund:"  Flood y.  Bandaa,  72Me, 
439. 

A  seal  to  a  writ  of  attachment,  however,  in  the  absence  of  a  statutory  pro- 
Tisioii  broad  enough  to  allow  it,  being  essential  to  the  validity  of  the  writ, 
and  without  which  there,  is  no  writ,  can  not  be  supplied  by  amendment:  i^oai 
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V.  laeU,  4  0.  Greene,  76;  S.  C,  an/e,  p.  117;  and  this  decision  wm  followed  in 
the  sabsequent  case  of  Shaffer  v.  Sundwatt^  33  Iowa»  579,  where  it  was  held 
that  a  writ  issned  from  the  circuit  ooart,  having  the  seal  of  the  district  coort 
impressed  upon  it,  was  invalid,  and  the  defect  could  not  be  cured  by  amend- 
ment; but  section  3021  of  the  present  Iowa  code,  in  the  chapter  relating  to 
attachments,  which  provides  that  **this  chapter  shall  be  liberally  construed, 
and  the  plaintiff,  at  any  time  when  objection  is  made  thereto,  shall  be  per- 
mitted to  amend  any  defect  in  the  petition,  affidavit,  bond,  writ,  or  other 
proceeding;  and  no  attachment  shsll  be  quashed,  dismissed,  or  the  property 
attached  released,  if  the  defect  in  any  of  the  proceedings  has  or  can  be 
amended  so  as  to  show  that  a  legal  cause  for  the  attachment  existed  at  the 
time  it  was  issued,"  etc.,  is  held  to  be  much  broader  than  section  3242  of  the 
revision  given  above;  and  therefore,  where  a  writ  of  attachment  is  issued  under 
the  seal  of  one  court,  while  the  action  is  pending  in  another,  it  is  competent  to 
amend  the  writ  by  attaching  the  proper  seal:  Mtardough  v.  McPherrin^  49 
Id.  479.  Section  173  of  the  old  Kew  York  code,  which  provided  that  **the 
court  may,  at  any  time,  in  furtherance  of  justice,  and  on  such  terms  as  may 
be  proper,  amend  any  pleading  or  proceeding  by  adding  or  striking  out  the 
name  of  any  party,  or  by  correcting  a  mistake  in  the  name  of  a  party,  or  a 
mistake  in  any  other  respect,  or  by  inserting  other  allegations  material  to 
the  case,'*  etc.,  is  likewise  considered  broad  enough  to  allow  a  seal,  wanting 
to  a  writ  of  attachment  issned  out  of  the  marine  court,  to  bo  supplied  by 
amendment:  TalcoU  v.  Rosenberg,  8  Abb.  Pr.,  N.  S.,  287.  In  Mississippi, 
if  a  party  plaintiff  in  the  declaration  be  omitted  from  the  writ  and  affidavit, 
the  omission  may  be  supplied  by  amendment:  Shaw  v.  lirwm,  42  Miss.  309; 
but  in  Maine  an  attachment  is  held  to  be  dissolved  by  amending  the  writ  by 
inserting  a  co-plaintiff:  MouUon  v.  Chapin,  28  Me.  505;  and  where  partner- 
ship property  was  attached  upon  a  writ  containing  the  names  of  three  only 
out  of  four  surviving  partners,  and  the  next  day  the  name  of  the  fourth  was 
inserted,  and  a  new  attachment  made  upon  the  same  property,  but  in  the 
mean  time  another  creditor  hod  attached  the  property  upon  a  writ  against 
the  four  partners,  it  was  held  that  the  first  attachment  was  vacated  as  against 
the  second  attaching  creditor:  Denny  v.  Wordy  3  Pick.  109.  So  it  is  held  in 
Connecticut  that  the  statute  of  amendments,  providing  that  "the  several 
courts  of  law  and  equity  in  this  state,  in  any  action  hereafter  brought, 
may  at  any  time  permit  tiie  parties  respectively  to  amend  any  defect,  mis* 
take,  or  informality  in  the  writ,  declarations,  pleadings,  or  other  parts  of 
the  recdrd,  in  civil  causes  pending  before  them,**  does  not  authorize  an 
amendment  which  mnkes  a  new  ground  of  action  against  a  new  party. 
Therefore,  a  writ  against  the  copartnership  of  H.  &  R.  can  not  be  amended 
by  erasing  tiM  name  of  R.,  and  making  it  a  writ  against  H.  in  his  individual 
capacity;  and  if  such  amendment  is  permitted,  it  annuls  the  lien  of  the  at- 
tachment: Ptckr,  Sill,  3  Conn.  157;  but  where  a  writ  in  favor  of  A.  and  B., 
and  D.  as  executor  of  C,  brought  after  the  death  of  C,  on  a  note  payable  to 
A.,  B.,  and  C,  against  the  maker,  was  served  on  his  real  estate,  and  after 
the  return  of  the  writ  it  was  amended  by  erasing  D.*s  name,  and  leaving  it 
in  favor  of  A.  and  B.  as  survivors  of  the  payees,  the  amendment  was  held 
allowable,  and  the  lien  created  by  the  attachment  not  dissolved  thereby. 
Johnmm  v.  Huntington,  13  Id.  47;  and  under  section  2990  of  the  Alabama  re- 
vised code,  where  an  attachment  is  sued  out  by  a  partnership  against  a  part- 
nership, and  the  names  of  the  individual  partners  are  nowhere  stated,  the 
affidavit,  bond,  and  attachment  may  be  amended  so  as  to  set  out  their  names: 
JSime  T.  Jaeohaon^  51  Ala.  186.    In  Michigan*  alK>,  a  writ  and  affidavit  in 
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ftiTor  of  the  firm  of  "Evans  &  Walker,*'  otherwise  identifying  the  parties,  ia 
anaendable  by  inserting  their  christian  names:  Barber  v.  8mUh,  41  Mich.  138. 
A  count  by  way  of  amendment  can  not  be  filed  to  a  writ  which  has  no  coont; 
it  would  be  making  a  new  writ,  which  docs  not  come  within  the  role  of 
Amendments:  Brigham  v.  EOe,  2  Pick.  420,  425.  Under  section  3021  of  the 
Iowa  code,  above  given,  a  writ  of  attachment  may  be  amended  after  levy: 
Atkins  V.  Womeldorf,  63  Iowa,  150. 

Ajmndment  of  Atfidavits  on  Attachment.— Unless  the  amendment  of 
affidavits  on  attachment  is  expressly  authorized  by  law,  it  is  held  that  they 
are  not  amendable:  Drake  on  Attachments,  sees.  87«  113;  Brown  v.  McCluahey, 
28  Ga.  577;  Cohen  v.  Manco,  28  Id.  27;  Slaughter  v,  Bevana,  1  Finn.  348;  Marx 
V.  Ahrammi,  53  Tex.  264;  although  the  reason  for  the  ruling  does  not  clearly 
^pear  from  the  authorities.  Certain  general  statutory  provisions,  however, 
are  considered  as  empowering  such  amendments  to  be  made.  This  is  the 
case  with  the  Kentucky  civil  code,  section  161,  which  enacis  that  *'the 
court  may  at  any  time,  in  furtherance  of  justice,  and  on  such  terms  as  may  be 
proper,  amend  any  pleading  or  proceeding,"  etc.:  AUen  v.  Brovm^  4  Mete. 
342;  and  with  the  like  section  found  in  the  New  York  code,  section  173, 
quoted  above:  Purman  v.  WaUer,  13  How.  Pr.  350,  359.  Where  amendments 
of  afiSdavits  are  permitted,  defects  in  form  or  clerical  mistakes  may  of  course 
be  oorrected.  Thus  an  affidavit  wanting  in  none  of  the  legal  requisites  ex- 
cept that  of  being  made  before  the  derk  of  the  court  is  amendable  under 
section  28  of  the  lUinois  attachment  act,  by  filing  a  new  affidavit:  Campbell 
T.  WheUUme,  3  Scam.  361;  and  the  objection  that  an  affidavit  was  sworn  to 
before  a  commissioner  in  another  6tate,  but  that  no  certificate  of  the  secretary 
of  state  had  been  obtidned  as  required  by  statute,  may  be  obviated  by  amend- 
ment: LatUon  V.  Kiel^  51  Barb.  30;  S.  C,  34  How.  Pr.  465;  so  where  the 
word  "  not "  was  omitted  by  oversight  in  stating,  as  the  cause  for  which  it 
was  prayed  the  attachment  might  issue,  that  '*the  defendant  had  property, 
goods,  etc,  not  exempt  from  execution,"  which  he  refused  to  give  either  in 
payment  or  as  security  for  the  plainti£f 's  debt,  it  was  held  that  the  refusal  of  the 
court  to  permit  the  i^davit  to  be  amended  and  the  order  quashing  the  at- 
tachment were  erroneous:  Bunn  v.  Pritchard,  6  Iowa,  56;  and  an  affidavit  which 
states  that  the  defendimts  "are  or  will  be  justly  indebted,*'  etc.,  is  defective 
in  form  only,  and  therefore  amendable  under  the  Alabama  code  of  1876,  sec- 
tion 3315,  by  striking  out  the  words  "or  will  be:"  Tommey  v.  Gamble,  66 
Ala.  460.  A  justice  may  properly  allow  an  affidavit  to  bo  amended  so  as  to 
show  that  t^e  affiant  was  the  agent  or  attorney  of  the  plaintiff  in  the  writ: 
Pcailhana  v.  Leber,  54  Id.  91 ;  so  an  affidavit  for  an  attachment  upon  a  crop 
for  rent  may  be  amended  by  inserting  the  omitted  fact,  existing  when  it  was 
made,  that  the  plaintiff  **  was  absent  from  the  county:"  Nolen  v.  Royaton,  36 
AriL.  661.  Where  the  affidavit  was  signed  ' '  Paul  Rn  ty , "  while  the  proceedings 
were  carried  on  in  the  name  of  "  Paul  fiuthe,"  as  plaintiff,  it  is  such  a  variance 
that  may  be  corrected  at  any  time,  and  if  the  names  are  idem  aonans,  no  amend- 
ment is  necessary:  Buthe  v.  Oreen  Bay  etc,  B,  B.,  37  Wis.  344.  And  where 
an  attachment  is  brought  in  aid  of  a  suit  at  law,  but  is  docketed  separately, 
there  is  no  error  in  allowing  an  amendment  of  the  affidavit,  showing  the  at- 
tachment to  be  in  aid  of  such  suit:  Roberts  v.  Dunn,  71  111.  46.  An  affidavit 
lacking  a  venue  may  bo  amended:  Struthers  v.  McDotoell,  5  Neb.  491. 

The  statutes  generally  provide  that  affidavits  defective  in  form  only  may 

be  amended;  but  certain  provisions,  some  of  whidi  are  quoted  above,  aresuf- 

fimently  l>road  to  permit  an  amendment  in  matter  of  substance:  See  Header' 

mm  ▼.  Drace,  30  Mo.  358;  Brovm  v.  Hawkins,  65  N.  C.  645;  Graves  v.  CoU^ 
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1  G.  Greene,  405;  LangwoHhy  y.  Waters^  11  Iowa,  432.  Under  section  25G2 
(section  3315,  code  of  1876)  of  the  Alahama  code,  which  is  snbstantially  the 
same  as  section  3242  of  the  Iowa  code,  revision  of  I860,  wpru,  there  is  a  dis* 
tinctiou  hetween  defective  affidavits  and  defective  bonds,  the  latter  only  be- 
ing amendable  for  defects  other  tiian  those  of  form,  and  therefore  the  aver- 
ment required  of  the  affidavit  that  the  writ  **  is  not  sned  but  for  the  purpose 
of  vexing  or  harassing  the  defendant,"  being  matter  of  substance,  can  not  be 
supplied  by  amendment:  ffctU  v.  Braaelton,  40  Ala.  406;  S.  C,  46  Id.  359. 
And  a  like  provision  found  in  the  Tennessee  code,  section  3477,  is  also  held 
not  to  authorize  defectb  in  the  substance  of  affidavits  to  be  amended;  as 
where  the  affidavit  is  neither  signed  nor  certified:  WcUt  v.  Carries,  4  Heisk. 
632;  or  no  sufficient  ground  for  its  issuance  is  stated:  LiUard  v.  Carter,  7  Id. 
804;  but  see  Maples  v.  Tunis,  11  Humph.  108;  S.  C,  63  Am.  Dec  779;  but 
the  fact,  however,  that  the  clerk  failed  to  attest  that  the  affidavit  had  been 
tworn  to  is  not  fatal,  although  his  failure  to  sign  the  writ  renders  it  void  and 
incurable  by  amendment:  WUey  v.  Bennetl,  9  Baxt.  581.  In  New  York,  also, 
an  affidavit  which  wholly  omits  to  state  the  grounds  of  the  cause  of  action 
can  not  be  remedied  by  amendment,  there  being  a  defect  in  jurisdiction: 
Zeregal  v.  Benotst,  33  How.  Pr.  129;  S.  C,  7  Bobt.  199;  see  Maples  v.  Tunis, 
tupra.  The  law  of  Arkansas  reads:  '*  The  affidavit  or  grounds  of  attachment 
may  be  amended  so  as  to  embrace  any  grounds  of  attachment  that  may  exist 
up  to  and  until  final  judgment  upon  the  same.  If  the  amendment  embrace 
grounds  existing  at  the  time  of  the  commencement  of  said  proceeding,  and 
is  sustained  upon  such  grounds,  the  lien  created  by  the  suing  out  or  levying 
of  the  original  attachment  shall  be  held  good,*'  etc. :  Gantt*8  Dig.,  sec.  394, 
c.  11.  Under  this  section,  and  certain  general  provisions,  it  ia  held  that  an 
affidavit  for  attachment,  made  possible  in  certain  cases  by  section  4101,  Digest, 
by  a  landlord  who  has  a  lien  on  the  crop  of  his  tenant  for  rent,  may  be 
amended  in  the  circuit  court,  on  appeal  from  the  justice's  court,  by  inserting 
**  that  the  defendant  had  removed  a  part  of  the  property  from  the  premises 
without  the  consent  of  the  plaintiff:"  Rogers  v.  Cooper,  33  Ark.  406;  bat 
on  the  other  hand,  in  Alabama,  under  similar  laws  giving  a  landlord  the  right 
ta  attach  his  tenant's  crop  for  rent,  it  is  held  that  the  affidavit  \a  fatally  de- 
fective if  it  does  not  allege  that  the  removal  of  the  crops  from  the  rented 
premises  was  without  the  landlord's  consent:  Shield  v.  Dothard,  69  Ala.  595; 
and  also  a  failure  of  the  affidavit  to  state  that  the  parties  are  landlord  and 
tenant,  and  that  the  indebtedness  was  for  rent  and  advances,  can  not  be  reme- 
died by  amendment:  Staggers  v.  Washington,  56  Id.  225.  Sections  23  and  27 
of  the  Maryland  code,  relating  to  amendments,  and  the  misjoinder  and  non- 
joinder of  defendants,  do  not  authorize  the  court  to  strike  out  the  name  of 
one  of  the  defendants  in  the  affidavit  of  the  plaintiff,  or  in  the  warrant  of  the 
justice,  in  proceedings  by  attachment  against  non-resident  debtors:  JIaUey 
v.  Jackson,  48  Md.  254. 

Amendment  of  Bonds  on  Attachment.— As  in  the  case  of  defective 
writs,  there  is  no  power  in  a  court  except  as  conferred  by  law  to  allow  an 
amendment  of  an  insufficient  bond:  Drake  on  Attachments,  sec  146;  Bovlhac 
v.  Righg,  7  Fla.  336;  but  this  authority  is  given  in  a  number  of  the  states; 
and  the  statutes  in  relation  to  the  amendment  of  attachment  proceedings  are 
either  more  liberally  construed  in  the  case  of  bonds,  or  they  expressly  provide 
that  an  attachment  shall  not  be  dismissed  for  any  defect  in  or  want  of  a  bond, 
if  a  sufficient  bond  is  substituted.  Thus  under  a  statute  which  enacts  that 
"the  plaintiff  before  or  during  the  trial  should  be  permitted  to  amend  any 
defects  of  form  in  the  original  papers,"  a  defective  bond  may  be  amended  by 
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the  sabstitation  of  a  new  and  perfect  bond:  Lcwry  v.  SUme^  7  Port.  483;  see 
also  Kitaaan  v.  MarahaU,  10  Abb.  Pr.  424;  and  see  Van  AradaU  v.  Krjim,  9 
Mo.  393,  decided  under  a  broader  statute;  and  that  there  was  no  distinction 
between  a  void  and  a  defectiv,e  bond,  and  in  either  case  it  was  the  duty  of 
the  court  to  permit  the  plaintifif  to  substitute  a  sufficient  bond:  Jackson  v. 
Stanley,  2  Ala.  326;  so  a  defect  in  the  bond  is  not  a  sufficient  cause  for  quash- 
ing the  proceedings,  unless  an  opportunity  is  given  to  the  plaintiff  to  execute 
a  perfect  bond,  and  he  declined  doing  so:  Drake  on  Attachments,  sec  147; 
Lowryy,  Stone,  7  Port.  483;  PlanUra*  and  Merchants*  Bank  v.  Andrews,  8  Id. 
404;  Alford  v.  JoJinson,  9  Id.  320;  Lotce  v.  Derrick,  Id.  415;  ScoU  v.  Maq/,  3 
Ala.  250;  Tevia  v.  IltigJiea,  10  Mo.  380;  Wood  v.  Squires,  28  Id.  528;  Beardslee 
▼.  Morgan,  29  Id.  471 ;  Henderson  y.  Drace,  30  Id.  358;  Jcuper  Co.  v.  ChenauU, 
38  Id.  357;  McDonald  v.  list,  53  Id.  343;  Cheever  v.  Lane,  9  Iowa,  193; 
Holmes  Y,  Budd,  11  Id.  186;  Oourleyy,  Carmody,  23  Id.  212;  Leey.  VaJU,  2 
Scam.  473;  Snuth  v.  Joiner,  27  Ga.  65;  Oliver  v.  WUsm,  29  Id.  642;  Irvin  v. 
Howard,  37  Id.  18;  Long  v.  Hood,  46  Id.  225;  Sutherlin  v.  Undenoriter^ 
Agency,  53  Id.  442.  But  the  application  to  amend  must  contemplate  the  re- 
moval of  all  the  objections  to  the  bond,  or  the  refusal  to  allow  an  amendment 
will  not  be  error:  Drake  on  Attachments,  sec.  148;  Hunter  v.  Ladd,  1  Scam. 
551 .  "  When  a  plaintiff  has  obtained  leave  to  file  an  amended  bond,  and  has 
done  80,  it  is  substituted  for  that  originally  given,  and  has  the  effect  of  sus- 
taining the  attachment  from  the  commencement  of  the  action,  and  is  so  to  be 
treated  as  the  defendant's  security  from  that  time:"  Drake  on  Attachments, 
•ee.  148  a;  Bramch  qf  State  Bank  v.  Morris,  13  Iowa,  136;  MeOraw  ▼.  Welch, 
2GoL284. 


Wallace  v.  City  op  Musoatine. 

[4  O.  OBsm,  878.] 
MViaOIPAL    COBPOILATION    LS  LIABLE  ON    SaME    PbINCIPAL  AS    iNDIVIDnAL 

CinzKN  for  acts  of  non-feasance  or  negligence  of  its  agents  in  the  con- 
struction of  its  various  improvements,  in  the  absence  of  an  express  statute 
to  the  contrary. 

MumCIPAI.    CORPOBATION  IS  LlABLJfi    FOR  DAMAGES    OoCASIONSD  BT  OVEB- 

FLOW  OF  Water  upon  private  property,  through  the  improper  and  negli- 
gent manner  in  which  it  executes  its  powers  and  duties  in  oonstmcting 
culverts,  drains,  and  gutters. 

AcmoH  to  recover  damages.    The  opinion  states  the  foots. 

J.  ScoU  Bichman,  for  the  appellants. 

J.  BiUler  and  S.  Whicher,  for  the  appellee. 

By  Ck>urt,  Hall,  J.  The  plaintiffs  in  this  case  brought  their 
action  against  the  city  of  Muscatine  to  recover  damages  sus- 
tained by  the  plaintiffs,  occasioned  by  the  improper  and  unskill- 
ful construction  of  certain  culverts,  drains,  and  gutters,  made 
by  the  city,  by  which  the  water  was  turned  and  flowed  upon 
the  plaintiffs'  premises,  situate  in  said  city;  and  also  that  the 
city,  in  constxucting  their  works,  had  left  them  in  an  unfinished 
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Btate,  and  in  snch  a  careless  and  negligent  condition^  that  a 
large  quantity  of  water  was  made  to  overflow  the  premises  of 
the  plaintiffs,  occasioning  damage,  etc.  To  this  x>etition  the 
defendant  filed  a  demurrer,  which  was  sustained  by  the  court 
below;  and  judgment  was  rendered  against  the  plaintiff.  The 
sustaining  of  the  demurrer  is  assigned  for  error. 

The  power  and  authority  of  the  city  of  Muscatine  to  make 
the  improvements  that  are  alleged  to  have  produced  the  injury 
complained  of  is  not  denied;  and  the  only  question  presented 
for  our  decision  is  as  to  the  liability  of  the  city  for  damages  oc- 
casioned from  the  improper  and  negligent  manner  in  which  they 
executed  their  powers  and  duties  in  making  those  improvements. 
It  has  been  contended  that  a  corporation  such  as  this  is  gov- 
erned by  a  different  principle  from  that  applied  to  individual 
citizens,  and  that  it  can  not  be  made  liable  for  acts  of  non- 
feasance or  negligence  of  its  agents  in  the  construction  of  its 
various  improvements.  We  can  not  assent  to  this  doctrine,  as 
being  sustained  either  by  reason  or  authority. 

That  the  legislature  can  create  a  corporation,  and  exempt  it 
from  duties  or  obligations  which  are  denied  the  natural  citizen, 
may  perhaps  be  true;  but  unless  such  privileges  are  expressly 
conferred,  no  court  ought  to  give  them,  by  construction  or  im- 
plication. The  tendency  of  legislation  and  the  decisions  of 
courts  is  to  maintain  equality  of  rights,  whether  the  interests 
and  duties  are  exercised  by  a  number  of  persons  associated  into 
a  corporation  or  by  private  persons.  The  true  principle  should 
be  to  make  the  party  liable  who  had  the  authority  to  act,  and 
who  authorized  the  act  that  occasioned  the  damage;  especially 
when  the  damage  is  consequential.  The  necessity  that  the  cii^ 
authorities  should  have  the  power  to  grade  the  streets,  provide 
drains,  gutters,  culverts,  and  such  improvements  as  the  public 
convenience  required,  so  far  as  these  matters  are  concerned,  can 
not  be  denied,  and  their  authority  over  such  matters  should  be 
complete.  The  interest  of  the  public  in  the  streets  and  alleys, 
although  it  is  only  an  averment,  is  as  perfect  as  that  of  a  nat- 
ural person  in  his  fee-simple  title,  and  their  right  to  enjoy  and 
appropriate  them  to  the  specific  purpose  should  not  be  infringed 
upon  by  the  real  or  supposed  convenience  or  relative  interest  of 
any  one. 

The  case  of  Creal  v.  City  of  Keokuk,  4  G.  Greene,  47,  recognized 
this  doctrine,  although  the  opinion  in  that  case  does  not,  per- 
haps, as  thoroughly  keep  in  view  the  rights  of  the  public  to  ap- 
propriate what  is  clearly  admitted  to  belong  to  them  as  it  doea 
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that  of  the  indiTidual  citizen.  It  will  be  difficult  to  establish, 
upon  any  principle  of  universal  application,  a  distinction  between 
the  rights  of  one  and  the  rights  of  many.  Why,  if  the  individual 
citizen  has  the  unlimited  right  to  use  his  own  property  in  such 
a  manner  as  may  suit  his  convenience  and  wishes,  without  fear 
of  damage  from  any  source,  provided  he  uses  proper  caution 
not  to  directly  damage  his  neighbor — why  a  public  corporation 
can  not  in  the  same  manner  appropriate  their  property,  and 
subject  it  to  their  convenience  and  use,  without  being  subject  to 
exactions  and  damages  from  those  who  are  discommoded  or 
damaged  by  such  legal  use  of  public  property,  will  most  certainly 
be  difficult  to  reconcile  upon  any  general  principle. 

The  negligent  or  unskillful  manner  of  using  or  appropriat- 
ing the  properly,  whereby  damage  is  produced,  is  to  all  intents 
the  same  to  the  injured  party,  whether  occasioned  by  the  acts  of 
a  private  citizen  or  a  public  corporation,  and  the  law  protects 
him  equally  against  both.  There  can  be  no  difference  in  princi- 
ple between  the  ''taking  of  private  property  for  public  use" 
and  the  demolition  and  damage  produced  to  his  property  by 
overflowing  it  with  water.  This  would  not  be  in  the  use  of 
their  own  property,  but  a  destruction  of  the  property  of  others. 

The  cases  cited  by  counsel  for  appellants,  we  think,  are  clear 
upon  this  point:  Bailey  v.  Mayor  etc.  of  New  York,  3  Hill  (N.  T.), 
632  [38  Am.  Dec.  669] ;  Mayor  etc.  of  New  York  v.  Furxe,  Id.  612; 
Mayor  etc.  of  New  York  v.  Bailey,  2  Denio,  434;  Bochester 
White  Lead  Co.  v.  Ciiy  of  Bochester,  3  N.  T.  463  [53  Am.  Dec. 
816];  Boss  v.  City  of  Madison,  1  Ind.  281  [48  Am.  Dec.  361]. 

The  decision  of  the  court  below  will  be  reversed,  and  the  cause 
remanded  to  the  district  court  for  further  proceedings. 

Judgment  reversed. 

Municipal  Cobpobatioks,  Liabiutt  por  Niougxnos:  See  City  qf 
Madiaom  r.  Bass,  54  Am.  Dec  481,  and  note  referring  to  other  cases  in  this 
aeries;  Lloffd  v.  Mayor  etc  of  New  York,  55  Id.  347,  and  notes;  CityqfBtif- 
/ah  V.  Holhwajf,  57  Id.  550;  HtUson  v.  May<fr  etc.  qfNew  York,  59  Id.  526. 
A  mimicSpal  corporation  is  liable  for  the  negligence  of  its  agents  in  the  con- 
■tmction  of  public  improvements,  upon  the  same  principle  and  under  the 
■une  drcnmstanoes  as  a  private  citizen:  Cotes  v.  CUy  of  Davenport,  9  Iowa, 
235.  Thus  if,  in  making  changes  In  the  natural  surface  of  streets,  a  city  is 
Begligent  in  construction,  so  that  the  adjacent  lots  are  injured  thereby,  the 
city  is  liable  for  such  injury:  Hendershot  v.  City  q;'OUuma,  46  Id.  659.  And 
this  doctrine  of  liability  of  municipal  corporations  for  the  negligent  construe- 
tioD  and  repairs  of  streets  is  applicable  to  the  question  of  the  liability  of 
road  supervisors,  at  least  so  far  as  to  determine  that  they  are  not  exempt  on 
aoeonnt  of  the  quasi  judicial  nature  of  their  duties  and  powers:  MeCord  v. 
High,  24  Id.  346.  The  principal  case  was  dted  to  the  propositions  laid  dows 
hf  tba  foff<^goiBg  Iowa  < 
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GoBiELL  V.  Hah. 

[4  a.  Qbkkhb,  456.] 
AOJOUBNMXNT  OF  EXECUTION  SaLE  WILL  NOT  HaVS  EvnOT  TO  ImVALIDATI 

It,  when  the  adjourament  was  made  by  pablio  prochimatiop,  the  agent 
of  the  ezecntion  defendant  was  present  and  had  notice  of  it,  and  the 
postponement  was  occasioned  by  the  agent's  failure  to  pay  the  amount 
he  had  bid  upon  the  property. 

Purchaser  at -Adjourned  Execution  Sale  will  not  be  Charged  with 
Notice  of  Irregularities,  from  the  mere  fact  that  he  was  present  at 
the  first  sale  and  had  notice  of  the  adjourned  sale. 

Execution  Law  in  Force  at  Time  or  Contract  Enters  into  and  Be- 
comes Part  or  It,  so  far  as  it  affects  the  obligation;  but  so  far  as  it  is 
merely  remedial,  it  may  be  modified  or  changed  at  any  time. 

Substantial  Rights  of  Parties  can  not  be  Changed  or  Impaired  bt 
Subsequent  Laws,  but  the  remedial  directions  for  enforcing  those  rights 
may  be  changed. 

Obvious  Policy  of  Law  is  to  Protect  Judicial  Sales,  in  the  abeenoe  at 
fraud. 

PsnnoN  to  set  aside  an  execution  sale  and  cancel  a  sheriff's 
deed.     The  facts  are  stated  in  the  opinion. 

Smiihy  McKirday^  and  Poor,  for  the  appellants. 

H.  A.  WQjtse  and  J.  Burt,  for  the  appellee. 

By  Court,  Obbenb,  J.  The  petition  in  this  case  was  filed  by 
Charlotte  Coriell  and  W.  W.  Coriell  against  Matthias  Ham,  and 
prays  that  the  execution  sale  be  set  aside  and  the  sheriff's  deed 
to  certain  lots  in  the  city  of  Dubuque  be  canceled.  It  appears 
that  NoTember  16,  1842,  J.  Y.  Berry  obtained  judgment  against 
W.  W.  Coriell;  that  execution  was  issued  June  27,  1844,  and 
the  lots  in  question  were  levied  upon,  and  advertised  to  be  sold 
on  the  seventeenth  of  August  following;  that  the  lots  were  bid 
off  by  John  C.  Coriell,  the  brother  and  agent  of  defendant, 
who  failed  to  pay  the  amount  of  his  bid,  and  in  consequence 
the  sale  was  postponed  until  the  twenty-fourth  of  that  month, 
when  M.  Ham  became  the  purchaser. 

The  case,  as  submitted  to  the  court  below,  was  decided  against 
the  plaintififs,  and  their  petition  was  dismissed.  To  this  decis- 
ion several  objections  are  urged  by  counsel  for  appellants. 

1.  It  is  objected  that  the  sheriff  was  not  authorized  to  make 
the  sale  on  the  twenty-fourth  of  August,  as  he  had  previously 
advertised  the  sale  for  the  seventeenth  of  that  month.  It  ap- 
pears by  the  deposition  of  the  sheriff  that  he  ''proclaimed  the 
postponement  of  the  sale."  The  sale  was  then  postponed  from 
the  seventeenth  to  the  tweniy-fourth  of  the  month.    As  the  ad« 
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joumment  was  proclaimed  by  the  sheriff,  and  as  the  execution 
defendant's  agent  was  present  and  had  notice  of  it j  and  as  the 
postponement  was  occasioned  by  his  failure  to  pay  the  amount 
he  had  bid  upon  the  property,  he  should  not  after  so  long  an 
interval  be  permitted  to  take  advantage  of  that  derangement  in 
the  sale.  If  there  had  been  no  postponement  of  the  sale, 
and  if  the  delay  had  not  been  occasioned  by  the  agent  of 
the  execution  defendant,  we  should  regard  this  irregularity 
as  having  a  more  serious  effect  upon  the  validity  of  the  sale. 
There  is  great  propriety  and  frequently  obvious  necessity  for 
adjourning  such  sales  from  time  to  time;  and  when  it  is  done 
by  public  proclamation,  and  with  notice  to  the  parties  in  inter- 
est, as  in  this  case,  it  should  not  have  the  effect  to  invalidate 
the  sale. 

In  Burd  v.  Dansddle,  2  Binn.  80,  it  was  held  that  a  sheriff's 
sale  of  lands,  even  after  the  return  day  of  the  writ  of  venditioni 
exponas,  is  not  void,  if  after  advertised  before,  and  continued 
by  adjournment.     So  in  Luther  v.  McMichael,  6  Humph.  298. 

The  case  of  Givan  v.  Doe,  5  Blackf .  260,  is  referred  to  by 
appellant  with  great  confidence.  In  some  particulars  that  case 
resembles  this,  but  in  others  it  is  vastly  different.  In  that  ease, 
a  sheriff  sold  the  land  to  B.,  who  failed  to  pay  the  purchase 
money.  Three  days  after,  at  the  request  of  C,  and  without  hav- 
ing adjourned  the  sale,  and  without  advertising  it  again,  the 
sheriff  re-exposed  the  property  to  sale,  and  sold  it  to  C,  who 
had  notice  of  the  fact,  and  was  a  party  to  the  irregularities;  and 
it  was  held  that  there  were  in  the  circumstances  of  the  case  those 
ingredients  of  fraud  which  vitiate  tJie  sale.  We  have  italicized  the 
facts  and  peculiar  features  of  that  case,  which  show  it  to  be 
materially  different  from  this.  In  this  case  there  was  an  ad- 
journment. The  sale  was  not  at  the  request  of  the  purchaser, 
and  he  was  in  no  way  a  party  to  the  irregularities.  Nor  were 
there  in  this  case  any  ingredients  of  fraud  which  could  invali- 
date the  sale. 

2.  It  is  not  pretended  that  there  was  fraud  or  collusion  on 
the  part  of  the  purchaser,  but  it  is  objected  to  the  decision  below 
that  he  bad  notice  of  the  irregularities.  Indeed,  the  plaintiffs 
show  so  much  confidence  in  Ham  that  they  made  him  their 
witness,  and  it  seems  by  his  testimony  that  he  was  present  at 
the  first  sale,  and  from  that  circumstance  it  is  claimed  that  he 
had  notice  of  the  irregularity.  By  this  same  testimony  it  seems 
that  Ham  bad  given  Coriell  "  six  years  to  redeem  in,  and  had 
requested  him  to  redeem  at  ten  per  cent  interest  on  the  money 
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he  had  paid  out;  that  Coriell  had  refused  to  do  so,  saying  that 
he  could  do  better  with  his  money."  This  testimony  shows 
that  Ham  attended  the  first  sale,  and  had  notice  of  the  ad- 
journed sale,  but  it  shows  the  very  reverse  of  fraud  or  collusion. 
It  shows  that  Ham's  purchase  was  in  good  faith,  and  in  full 
confidence  of  regularity.  From  the  mere  fact  that  he  was 
present  at  the  first  sale,  and  had  notice  of  the  adjourned  sale, 
it  does  not  follow  that  he  is  to  be  charged  with  notice  of  irregu- 
larities which  were  not  known  to  him,  and  which  are  not  even 
now  made  patent. 

3.  It  is  objected  that  the  deed  was  prematurely  given;  that 
the  judgment  was  rendered  November  18, 1842,  when  the  act  of 
February  17,  1842,  subjecting  real  and  personal  estate  to  execu- 
tion, was  in  force;  that  the  execution  law  enters  into  and  be- 
comes a  part  of  the  contract;  that  under  that  act  the  sheriff  was 
only  authorized  to  give  a  certificate  to  the  purchaser,  which 
would  entitle  him  to  a  deed  in  fifteen  months  if  the  property 
was  not  redeemed;  and  that  as  this  deed  was  given  immediately 
after  the  sale  under  the  law  in  force,  at  the  date  of  the  sale  it 
was  unauthorized  and  void. 

We  think  this  objection  is  without  sufficient  foundation.  Al- 
though appellants  are  correct  in  assuming  that  the  execution 
law  in  force  at  the  time  of  the  contract  enters  into  and  becomes 
a  part  of  it,  still  it  must  be  borne  in  mind  that  that  doctrine  is 
only  applicable  to  such  portions  of  the  execution  law  as  afiect 
the  obligation  of  contracts.  So  far  as  execution  laws  are  merely 
remedial,  they  may  be  modified  and  changed  at  any  time.  The 
method  of  enforcing  a  liability  may  be  changed,  but  the  liability 
itself  can  not  be  impaired.  If  the  law  of  a  contract  requires 
payment  in  cash,  a  subsequent  law  can  not  constitutionally  direct 
that  payment  may  be  made  in  property  at  two-thirds  valuation. 
If  the  law  of  the  contract  stipulates  that  payment  may  be  en- 
forced by  a  sale  of  property  within  a  given  time  after  judgment, 
a  subsequent  law  can  not  change  that  contract  by  extending  the 
time;  but  the  new  law  may  change  the  manner  in  which  such 
obligations  and  liabilities  are  to  be  enforced. 

The  substantial  rights  of  parties  under  a  contract  can  not  be 
changed  or  impaired  by  subsequent  laws,  but  the  remedial  di- 
rections to  the  officers  of  the  law  for  enforcing  those  rights 
may  be  changed. 

The  execution  law  of  February  17, 1842,  was  repealed  Febru- 
ary 16, 1843,  and  the  valuation  law  of  1843  adopted.  So  far  as 
the  provisions  of  that  valuation  law  were  remedial^  and  so  far  as 
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they  did  not  impair  the  obligatioii  of  contracts,  they  were  appli- 
cable to  the  execution  under  which  the  property  in  question  was 
sold.  Accordingly,  the  sheriff  had  power  to  deliver  the  deed  to 
the  purchaser  as  soon  as  the  purchase  money  was  paid.  We 
can  discover  nothing  in  the  sale  or  in  the  deed  that  impaired  the 
rights  of  either  party  under  the  contract  and  judgment.  The 
▼oloation  and  luiconstitutional  portion  of  the  act  of  1843  was 
not  followed  in  this  sale.  Indeed,  the  whole  proceeding  under 
the  execution  appears  to  have  been  in  substantial  harmony  with 
the  execution  law  of  the  contract,  until  the  deed  was  delivered 
to  the  purchaser,  and  in  that  the  sheriff  acted  under  the  law  in 
force  at  the  date  of  the  deed. 

It  is  alleged  that  the  execution  defendant  had,  under  the  law 
of  the  contract,  a  right  to  redeem  the  property.  That  right  is 
not  changed  by  the  sheriff's  deed  to  the  purchaser.  The  defend- 
ant could  have  redeemed  the  properly  from  the  deed,  just  as 
effectually  as  from  a  certificate.  If  this  had  been  done,  the  deed 
could  have  been  canceled,  or  the  purchaser  would  have  redeeded 
the  properly.  It  appears  by  appellants'  own  evidence,  that  the 
appeUee  offered  to  let  appeUants  redeem,  for  a  period  of  six 
years  after  the  sale,  without  requiring  more  than  ten  x>er  cent 
interest;  but  they  considered  the  money  worth  more  to  them 
than  the  property.  Hence  he  can  not  now  be  justified  in  saying 
that  he  was  wronged  or  defrauded  by  the  sheriff's  sale.  So 
long  as  the  property  did  not  appreciate  in  value  equal  to  ten  per 
cent,  the  apx>ellants  acquiesced  in  the  purchase;  but  after  a  great 
advance  in  its  value — after  a  lapse  of  eight  years — ^the  bait  be- 
conieB  too  tempting  to  resist,  and  all  at  once  irregularities  are 
discovered  in  the  sale  that  were  never  thought  of  before.  We 
think » under  the  circumstances  and  equities  of  this  case,  the  ap- 
pellants arc  barred  by  lapse  of  time,  by  their  own  deliberate 
laches,  by  having  waived  their  legal  rights  to  redeem,  and  by 
refusing  appellee's  generous  offer  to  have  them  redeem.  That 
lapse  of  time  vrill  cure  more  serious  irregularities  than  tliose 
disclosed  in  this  sale  is  shown  by  Doe  v.  JRiie,  4  Blackf.  266; 
S^paffcrd  v.  Beach ^  2  Dougl.  150;  see  also  Stewart  v.  ManhaU^  4 
Q.  Greene,  75. 

It  is  generally  conceded  by  the  authorities  that  a  bona  fde 
purchaser  at  sheriff's  sale,  even  if  that  purchaser  be  the  execu- 
tion plaintiff,  is  not  affected  by  any  irregularity  or  omission  of 
the  sheriff  in  advertising  and  conducting  the  sale.  Such  pur- 
chaser is  protected  by  the  presumption  that  the  judgment  of  a 
competent  court  has  been  correctly  rendered,  and  that  the  exe* 
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cation  in  the  hands  of  the  sheriff  was  regularly  issued,  and 
that  he  performed  his  duty  according  to  law.  In  the  seyeral 
cases  we  have  had  before  us,  inyolving  the  validity  of  execution 
sales,  under  various  objections,  the  authorities  cited  from  other 
states  have  perhaps  been  sufficiently  considered  without  again 
referring  to  them:  Humphrey  t.  Beeson,  1  G.  Greene,  199  [48 
Am.  Dec.  370];  Happing  v.  Bumam,  2  Id.  39;  Corill  v.  BoolUUe, 
Id.  386;  Johnson  v.  Carson,  3  Id.  449;  Sproti  v.  Reed,  Id.  489. 

In  the  absence  of  fraud,  it  is  the  obvious  policy  of  the  law  to 
protect  judicial  sales. 

Judgment  affirmed. 

PUBOHASIB  AT  EXBCUTION  SaLB,  WHS9  AFFECTED  BT  IbBSQITLABITIES  IK 

General:  See  Amuirong  v.  Jackaon,  12  Am.  Dec.  225;  Cox  ▼.  Nelson^  15  Id. 
89;  Blight'B  Heirs  ▼.  Tobm,  18  Id.  219;  SvoiggaH  ▼.  Harber,  39  Id.  418;  Minor 
V.  President  etc.  <if  Natchez,  43  Id.  488;  Maddox  v.  SuUivaTi,  44  Id.  234,  and 
note;  Byers  v.  Fowler,  54  Id.  271;  Coaey  v.  Gregory,  56  Id.  581,  aud  note; 
Draper  v.  Bryson,  57  Id.  257;  Newton  v.  State  Bank,  58  Id.  363,  and  note. 

Remedial  Rbtbospectivb  Legislation  is  Constitutional:  Baughn  r, 
KeUon,  52  Am.  Dec.  694,  and  note  collecting  prior  cases;  Wynne*s  Lessee  v. 
Wynne,  58  Id.  66;  also  Griffin  v.  McKensie,  50  Id.  389,  and  note.  A  statute 
passed  pertaining  to  the  remedy,  and  in  no  manner  impairing  the  obligation 
of  a  judgment  obtained,  nor  depriving  the  plaintiff  of  his  remedy,  may  have 
a  retroactive  effect:  Watts  v.  Everett,  47  Iowa,  272,  citing  the  principal  case. 
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(4  a.  aumn,  561.] 

That  Pbopebtt  Aitaghbd  is  Exemft  feoh  Exsootion  mat  bb  Shown 
on  motion  to  dissolve  the  attachment  or  to  have  the  property  released; 
but  if  the  party  fails  to  avail  himself  of  such  motion,  it  does  not  follow 
that  his  right  to  the"  property  under  the  law  is  forfeited,  or  that  he  i4 
estopped  from  recovering  it  in  replevin. 

AoTiON  or  Replevin  is  Authorized  bt  Iowa  Code  to  Rbooveb  Posses- 
sion OF  Pebsonal  Pbopebtt  taken  by  legal  process  from  the  owner, 
when  such  property  is  exempt  from  seizure  by  such  process;  and  the  ac- 
tion may  be  brought  at  any  time  before  the  property  is  finally  sold  by 
virtue  of  the  process,  unless  the  same  issue  has  been  res  judicata  on 
motion. 

Judgment,  until  Reversed,  is  Conclusivb  of  Evsbt  Issue  that  was  or 
SHOULD  HAVB  BEEN  Tbied  Under  the  pleadings,  but  is  not  conclusive  of 
facts  that  were  in  no  way  in  issue,  nor  admitted  by  the  pleadings;  there- 
fore a  judgment  accompanied  by  an  order  of  sale  of  property  attached  is 
not  conclusive  that  the  property  is  exempt  from  sale. 

Judgment  is  not  Ck>LLATEBALLY  Impaibed  when  a  sale  of  exempt  property, 
under  an  accompanying  order,  is  prevented  by  maintaining  an  action  of 
replevin  for  the  property.  The  judgment  is  independent  of  the  order  of 
■ale^  and  the  replevin  proceeding  merely  affects  the  order* 
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JuDOMsvT  Axv  Obdxe  TO  Sell  Pbofbbtt  Attacbxd  is  No  Bab  to  Aotiom 
or  Replevin  for  the  property,  on  the  ground  that  it  it  exempt  from 
•eizore  and  sale. 

Beflevin.    The  facts  are  stated  in  the  opision* 

Edwards  and  Turner,  for  the  appellant. 

J.  MaOheioa,  for  the  appellee. 

By  Court,  Greene,  J.  This  was  an  action  of  replevin  com- 
menced by  William  C.  Stripe  against  George  B.  Wilson  as  con- 
stable, to  recover  the  possession  of  a  horse  which  Wilson  had 
taken  on  attachment  against  Stripe.  The  petition  claimed  to 
recover  on  the  ground  that  the  horse  was  exempt  from  execu- 
tion. The  cause  was  submitted  to  the  court  vdthout  a  jury. 
On  the  trial,  it  appeared  that  the  plaintiff  was  the  head  of  a 
family,  and  that  he  had  no  othe^  horse  than  the  one  taken  in 
replevin.  The  court  rendered  judgment  in  favor  of  plaintiff; 
and  decided  that  the  plaintiff  in  replevin  might  have  joined 
issue  on  the  trial  before  the  justice  of  the  peace,  and  might 
have  claimed  there  that  the  horse  was  exempt  from  execution  or 
attachment,  but  that  he  was  not  boimd  to  do  so  under  the  codo: 
and  by  not  doing  so,  he  did  not  waive  his  right  to  claim  the 
horse  as  exempt  from  attachment;  that  the  judgment  and  pro- 
ceeding in  attachment  before  the  justice  of  the  peace  is  not  a 
bar  to  this  action  of  replevin.  From  this  decision  Wilson  ap- 
pealed, and  contended  that  Stripe  ought  to  have  claimed  the 
horse  as  exempt  from  execution,  on  the  trial  of  the  suit  of  Thp^ 
ping  V.  Stripe,  in  which  the  horse  was  attached,  and  that  as  he 
failed  to  make  the  issue  at  that  time,  he  was  estopped  from 
claiming  him  in  any  other  way. 

It  appears  that  Tapping  sued  Stripe  before  a  justice  of  the 
peace  on  a  promissory  note;  that  the  horse  in  question  was  de- 
livered to  the  constable  on  garnishee  process,  as  the  property 
of  Stripe;  that  judgment  was  rendered  against  Stripe  by  de- 
fault, and  the  horse  was  ordered  to  be  sold.  Although  the 
proceeding  is  not  expressly  authorized  by  the  code,  still  we 
agree  with  the  court  below  that  the  defendant  might  have  ap- 
peared before  the  justice  for  the  purpose  of  showing  that  the 
property  was  exempt  from  the  attachment.  Where  all  the 
property  attached  is  exempt,  the  fact  might  be  shown  on  motion 
to  dissolve  the  attachment,  or  on  motion  to  have  the  exempted 
property  released.  But  if  the  party  fails  to  avail  himself  of  such 
motion,  it  does  not  follow  that  his  right  to  the  prox>erty  under 
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the  law  is  forfeited,  or  that  he  is  estopped  from  reooyering  it  in 
an  action  of  replevin. 

The  action  of  replevin  is  expressly  authorized  by  the  code, 
where  the  object  is  to  recover  the  possession  of  personal  prop- 
erty taken  from  the  owner  by  legal  process,  and  which  was 
exempt  from  seizure  by  such  process:  Sees.  1994,  1995.  The 
owner  of  such  exempted  property  may  avail  himself  of  this 
remedy  at  any  time  before  the  property  is  finally  sold  by  virtue 
of  such  process,  unless  the  same  issue  had  been  res  judicata  on 
motion  in  reference  to  the  attachment.  No  such  motion  was 
submitted  and  tried  in  the  present  case;  consequently  the  pro- 
ceeding by  replevin  was  authorized. 

But  it  is  contended  that  the  property  attached  was  ordered  to 
be  sold  to  satisfy  the  judgment,  and  that  such  order  and  judg- 
ment are  conclusive  against  Stripe.  This  proposition  goes  too 
far.  Such  a  judgment,  until  reversed,  is  conclusive  of  eveiy 
issue  that  was  or  should  have  been  tried  under  the  pleadings. 
It  is  conclusive  of  defendant's  indebtedness  to  the  plaintiff,  but 
it  is  not  conclusive  of  facts  that  were  in  no  way  in  issue  nor  ad- 
mitted by  the  pleadings.  It  is  conclusive  that  the  horse  was 
ordered  to  be  sold  to  satisfy  the  judgment,  but  it  is  not  con- 
clusive that  the  horse  was  not  exempt  from  such  sale,  for  that 
question  was  in  no  way  involved  by  any  issue  before  the  court 
Had  a  motion  been  made  and  tried  to  vacate  or  dissolve  the 
attachment  levy  on  the  ground  that  the  property  was  exempt, 
and  if  that  issue  had  been  decided,  then  the  question  might  be 
regarded  as  res  judicaia,  and  might  be  pleaded  in  bar  to  this 
action. 

The  judgment  in  the  district  court  in  this  action  of  replevin 
is  claimed  to  be  in  conflict  with  the  judgment  in  Tapping  v. 
Stripe  before  the  justice  of  the  peace.  It  is  claimed  that  the 
one  is  collaterally  impeached  and  set  aside  by  the  other,  in 
direct  opposition  to  the  uniform  rulings  of  this  court  in  refer- 
ence to  the  conclusiveness  of  judgments  when  collaterally  as- 
sailed. But  we  can  see  no  such  conflict  between  the  two  judg- 
ments. The  judgment  against  Stripe  before  the  justice  of  the 
peace  is  in  no  way  impaired  by  the  judgment  in  replevin.  It 
possesses  the  same  force,  vitality,  and  conclusiveness  since  the 
replevin  that  it  did  before.  True,  the  auxiliary  proceeding  in 
rein  is  affected  by  it,  but  that  is  no  part  of  the  judgment  upon 
the  merits.  That  judgment  is  perfect  either  with  or  without 
the  attachment  proceeding.  It  is  also  independent  of  the  ordei 
of  sale,  and  as  complete  without  as  it  can  be  with  that  order. 
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Consequently^  as  the  replevin  proceeding  merely  affected  the 
order  of  sale,  it  did  not  impair  the  judgment.  It  merely  pre- 
vented an  illegal  sale  of  property  to  satisfy  the  judgment,  but 
left  the  judgment  just  as  effectual  against  property  subject  to 
execution  as  it  was  before  the  replevin  suit  was  commenced. 

We  therefore  conclude  that  the  judgment  and  order  to  sell 
the  property  was  not  a  bar  to  the  action  of  replevin  for  the 
property  which  was  exempt  from  seizure  under  the  attachment. 

Judgment  afiSrmed. 

Replevin  whether  Libs  fob  Pbopbrtt  Wbonofullt  TAXS^f  U2n>SB 
Legal  Process:  See  Bruen  v.  Ogden,  20  Am.  Dec.  593,  and  cases  in  note; 
Dunham  v.  Wyckoff^  Id.  695,  and  note  discnssing  the  question;  SmUh  v. 
HuntinffUm,  14  Id.  331;  LcUkrop  ▼.  Cook,  31  Id.  62.  The  principal  case  is 
cited  in  OimbU  v.  Acldey,  12  Iowa,  30,  to  the  point  that  an  action  of  replevin 
will  lie  in  Iowa  at  the  instance  of  a  party  whose  property  has  been  improp- 
erly seised  by  an  otBcer.  , 

JunoKENTB,  HOW  Far  Conolusivb:  See  Motlbjf  ▼.  Walif  55  Am.  Deo.  71; 
SkeUUm  r.  Oarpenier.  Id.  301;  Lent%  v.  WaOaee,  Id.  569;  Parkkmrti  ▼.  Ami. 
■er,  56  Id.  94»  and  notes  to  these  oases 
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[4  a.  aBBBIX,  S5S.] 

DiCLABATiOH  IS  ADMISSIBLE  AS  Part  OF  Res  Gesth,  when  made  by  the 
plaintiff  at  the  time  in  reference  to  the  injories  he  had  received  from  the 
orertnming  of  a  stage-coach. 

DsoLARATioir  MUST  BE  REGARDED  AS  pART  OF  Rrs  Qestje,  and  may  be 
shown  to  the  juiy  along  with  the  principal  facts,  if  it  is  made  at  the  time 
the  act  is  done,  and  is  calculated  to  explain  the  character,  natore,  or 
quality  of  the  facts  constitutiDg  the  act  and  its  effects,  so  as  to  unfold 
and  harmonize  them  as  parts  of  the  same  transaction. 

Proprietors  of  Staoe-ooaches  Pltino  between  Different  Places,  and 
Carryino  Passengers  for  Hire,  are  Responsible  for  all  accidents 
and  injuries  happening  to  the  persons  of  the  passengers  which  could 
have  been  prevented  by  human  care  and  foresight. 

ZxEMPLART  Damages  should  be  Given  to  Passenger  of  Staok-coach 
who  has  boen  injured  in  consequence  of  the  gross  negligence  on  the  part 
of  the  proprietor  of  the  coach,  in  the  employment  of  a  known  drunken 
driver. 

JuRT  is  Justified  nr  Giving  Exemplary  Damages,  even  where  an  intent 
or  design  to  do  the  injuiy  does  not  appear,  where  a  stage  proprietor  Ji 
carrier  is  guilty  of  gross  negligence. 

IkHDER  Admits  Liabilitt  or  Indebtedness  to  the  amount  of  the  sum  ten* 
dered. 

AonoK  for  dama^iies.    The  facts  are  stated  in  the  opinion. 


Digitized  by  LjOOQiC 


142  FaiNK  V.  Cos.  [lowa^ 

StnUh,  McEwlay,  and  Poor,  for  the  appellants. 

Cook  rnd  JXOon,  and  WiUiam  O.  Woodward,  for  the  appeUeo. 

By  Court,  Gbeeke,  J.  This  action  was  commenced  by  John 
Coe  against  John  Frink  &  Co. ,  proprietors  of  stage-coaches  run- 
ning between  Bock  Island  and  Chicago,  to  recover  damages  for 
injuries  sustained  by  the  negligent  and  careless  upsetting  of 
defendants'  coach,  in  which  he  had  taken  passage.  The  cause 
was  submitted  to  a  jury.  Verdict  in  favor  of  plaintiff  for  tba 
sum  of  two  hundred  and  seventy  doUars.  Judgment  accord- 
ingly. A  motion  made  by  defendants  below  for  a  new  trial  was 
overruled.  Defendants  appealed,  and  now  urge  reasons  for  re- 
versing the  judgment. 

1.  It  is  claimed  that  the  court  erred  in  permitting  to  be  given 
in  evidence  the  plaintiff's  declaration,  made  at  the  time,  in  refer- 
ence to  the  injuries  he  hsA  received  by  the  casualty.  It  appears 
that  the  court  permitted  the  following  question  to  be  put  and 
answered:  '*  What  did  the  plaintiff  say  at  the  time  of  the  over- 
turning of  the  coach  as  to  the  injuiy  he  received  ?  "  The  answer 
to  this  question  showed  that  the  plaintiff  said  at  the  time  of  the 
injury  that  his  hand  was  fast  and  mashed.  To  this  interroga- 
tory aiid  answer  we  can  see  no  objection.  This  declaration  of 
the  party  was  a  part  of  the  res  gestcB.  It  was  contemporaneous 
with  the  injury,  and  illustrated  its  character.  It  expressed  the 
bodily  feelings  of  the  party,  the  location  and  nature  of  his 
suffering.  Whether  that  declaration  was  real  or  feigned,  the 
jury  should  determine  from  the  other  facts  and  circumstances  of 
the  case:  1  Oreenl.  Ev.,  sees.  102, 108. 

In  section  102,  Professor  Oreenleaf ,  among  other  appropriate 
examples,  speaks  of  the  representation  of  a  sick  person  as  to  the 
nature,  symptoms,  and  effects  of  the  malady  under  which  he 
was  laboring  at  the  time,  which  may  be  received  as  original  evi- 
dence as  distinguished  from  hearsay.  Upon  the  same  principle 
should  the  declarations  of  a  wounded  man  be  received  as  to  the 
nature  and  effects  of  the  injury,  especially  where  those  declara- 
tions were  made  immediately  after  the  calamity,  and  while  his 
injured  limb  was  fast  under  the  coach.  It  would  seem  impossi- 
ble to  make  declarations  more  strictly  a  part  of  the  res  gesicd 
than  the  words  of  the  plaintiff  in  this  case,  uttered  while  his 
hand  was  still  fast  under  the  upturned  coach  which  had  pro- 
duced the  wound. 

According  to  the  authorities,  if  such  a  declaration  was  made 
at  the  time  the  act  was  done,  and  is  calculated  to  explain  the 
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eharacter,  nature,  or  qnaliiy  of  the  &ct8  oonstitating  the  act 
and  its  effects,  so  as  to  unfold  and  harmonize  them  as  parts  of 
the  same  transaction,  then  such  a  declaration  must  be  regarded 
as  a  part  of  the  res  g&sicB,  and  may  always  be  shown  to  the  jury 
along  with  the  principal  facts:  Enos  y.  TuUle,  8  Conn.  250; 
Carter  v.  Buchannon,  3  Ga.  613;  Blood  v.  BideoiU,  13  Met. 
237;  Boyden  ▼.  Burke,  14  How.  576;  In  re  Taylor,  9  Paige,  611; 
1  Greenl.  Ey..  sec.  108. 

In  an  action  by  a  bailor  against  the  bailee  for  loss  by  his 
negligence,  the  declarations  of  the  bailee,  contemporaneous 
with  the  loss,  are  admissible  in  his  favor  to  show  the  nature  of 
the  loss.  Stoiy  on  Bailments,  sec.  339,  cites  Tompkins  y.  SaU" 
marsh,  14  Serg.  &  B.  276;  Beardslee  v.  Bichardson,  11  Wend. 
25  [25  Am.  Dec.  596];  Doorman  y.  Jenkins,  2  Ad.  &  El.  80.  So 
in  a  prosecution  for  a  rape  where  the  party  injured  is  a  witness, 
it  is  material  to  show  that  she  made  complaint  of  the  injury 
while  it  was  yet  recent:  1  Oreenl.  Ev.,  sec.  102. 

Although  we  consider  such  a  declaration  admissible,  as  tend« 
ing  to  proYe  the  issue,  still  it  can  not  of  itself  be  regarded  as 
sufficient  proof  without  some  other  corroborative  evidence. 

2.  It  is  objected  that  the  court  erred  in  giving  the  following 
instruction,  as  requested  by  the  plaintiff  below:  ''  That  the  pro- 
prietors of  stage-coaches  which  ply  between  different  places, 
and  carry  passengers  for  hire  and  compensation,  are  responsible 
for  all  accidents  and  injuries  happening  to  the  persons  of  the 
passengers  which  could  have  been  prevented  by  human  care 
and  foresight." 

This  instruction  contemplates  a  great  degree  of  diligence, 
care,  and  foresight  on  the  part  of  stage  proprietors,  but  not 
more,  we  think,  than  sound  public  policy  dictates,  nor  more 
than  the  authorities  justify.  It  was  held,  in  Maury  v.  Tal- 
madge,  2  McLean,  157,  that  stage  proprietors  are  boimd  to  use 
the  greatest  care  for  the  safety  of  passengers;  that  the  least 
negligence  by  the  drivers,  or  the  want  of  skill,  makes  them 
liable.  So  in  McKinney  v.  Neil,  1  Id.  640,  it  is  decided  that  a 
stage  proprietor  is  bound  to  furnish  good  coaches,  gentle  and 
well-broken  horses,  good  harness,  and  a  prudent,  skillful  diiver, 
and  is  liable  to  any  passenger  who  may  receive  any  injury  from 
any  defect  in  these  particulars,  and  is  also  liable  for  the  small- 
est degree  of  negligence,  carelessness,  or  want  of  skill  in  the 
driver.  With  horses  gentle  and  well  broken,  with  coaches  and 
harness  good  and  strong,  with  drivers  sober,  prudent,  and  sIjlU- 
fnl,  a  stage-coach  line  might  be  regarded  as  managed  with 
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human  oare  and  foresight.  With  such  an  outfit,  stage  proprie- 
tors, in  a  level  prairie  country  like  Illinois  and  Iowa,  would 
rarely  if  ever  be  called  upon  to  pay  damages  for  personal  in- 
jurieb  to  passengers.  In  McKinney  t.  Neil,  supra,  the  upsetting 
of  a  stage-coach  was  held  to  be  prima  facie  evidence  of  negligence. 
That  doctrine  is  especially  appropriate  to  a  level  prairie  country, 
where  nearly  eveiy  accident  may  be  traced  to  drunken  or  grossly 
careless  drivers. 

The  instruction  under  consideration  is  quite  as  moderate 
towards  stage  proprietors  as  the  authorities  would  justify.  It 
api>ears  to  have  been  extracted  almost  literally  from  elementaiy 
works,  as  the  settled  doctrine  of  modem  decisions:  Story  on 
Bailments,  sec.  601;  2  Oreenl.  Ev.,  sec.  221;  Angell  on  Car- 
riers, sees.  536,  568,  and  notes. 

3.  Several  errors  are  assigned  and  urged  in  reference  to  the 
true  measure  of  damages,  lliese  may  all  be  sufficiently  comprised 
under  one  proposition,  which  was  submitted  by  defendants  be- 
low. They  requested  the  court  to  instruct  the  jury  that,  no 
matter  whether  they  believed  the  driver  to  be  drunk  or  sober, 
the  plaintiff  is  only  entitled  to  the  actual  damage  proved;  and 
that  he  can  not  recover  exemplary  damages  unless  he  proves 
the  acts  of  the  defendants  to  have  been  intentional  and  designed. 
This  doctrine  the  court  refused  to  submit  to  the  jury  as  law* 
Upon  this  point  we  have  some  difficulty  in  arriving  at  a  conclu- 
sion. If  Professor  Oreenleaf's  definition  of  damages  is  to  be 
taken  as  the  uniform  test,  applicable  to  all  cases,  then  we  should 
say  that  defendants  submitted  a  correct  proposition,  which 
should  have  been  given  to  the  juiy.  Greenleaf  declares  that 
''  damages  are  given  as  compensation,  recompense,  satisfaction 
to  the  plaintiff  for  the  injury  actually  received  by  him  from  the 
defendant.  They  should  be  precisely  commensurate  with  the 
injury;  neither  more  nor  less:"  2  Greenl.  Ev.,  sec.  253.  This 
doctrine  in  reference  to  damages  can  not  be  universal  in  its 
application.  It  is  not  appropriate  to  all  cases  and  to  all  kinds 
of  damages.  It  is  not  applicable  to  exemplary  damages,  nor  to 
all  cases  where  damages  can  not  be  ascertained  by  actual  com- 
putation. 

It  would  seem  that  Professor  Greenleaf 's  extreme  views  as  to 
damages  are  not  justified  by  the  authorities,  and  are  well  re- 
futed by  Sedgwick:  See  Am.  Law.  Bep.,  June,  1847;  Sedgwick 
on  Damages,  463-472;  Conard  v.  Pacific  Ins.  Co.,  6  Pet.  262,  282; 
Bell  V.  Cunningham,  3  Id.  69;  Tracy  v.  Swariwout,  10  Id.  80,  95; 
Lamed  v.  Buffinion,  8  Mass.  546  [3  Am.  Dec.  1851:  Leland  ▼. 
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Siane,  10  Id.  459;  Wdd  t.  BarOeti,  Id.  470,  478;  Bichards  t. 
i'hmAawi,  13  Pick.  461;  Stone  v.  Codman,  16  Id.  297;  WlcUher  v. 
iSmt/A,  1  Wash.  152;  TOloism  v.  Cheetham,  3  Johns.  56  [3  Am. 
Dec.  459];  Boston  Mfg.  Co.  v.  Fiske,  2  Mason,  120;  Linsley  v. 
Bushnell,  15  Conn.  225  [38  Am.  Dec.  79];  HwnUey  v.  ^ocan,  Id. 
267;  PhiUipa  ▼.  Lawrence,  6  Watts  &  S.  150;  DonneU  v.  Jdwcs, 
13  Ala.  490;  Nelson  r.  Morgan,  2  Mart.  257  [6  Am.  Deo.  720]; 
Orable  y.  Margrave,  3  Scam.  373;  Johnson  v.  TF^edman,  4  Id. 
495;  McNamara  t.  JTin^,  2  Oihn.  432,  436.  . 

In  a  case  of  gross  negligence  on  the  part  of  a  stage  proprie- 
tor, sach  as  the  employment  of  a  known  drunken  driyer,  and 
where  a  passenger  has  been  injured  in  consequence  of  such  neg- 
ligence, we  think  exemplary  damages  should  be  entertained. 
The  term  ''exemplary  damages/'  as  contradistinguished  from 
actual  damages,  does  not  appear  to  be  an  entire  stranger  to  the 
law  as  shown  by  the  authorities  already  cited. 

If  a  stage  proprietor  or  carrier  is  guiliy  of  gross  n^ligence,  it 
amounts  to  that  kind  of  gross  misconduct  which  will  justify  a 
Jozy  in  giying  exemplary  damages,  eyen  where  an  **  intent  or 
design '"  to  do  the  injury  does  not  appear.  The  reason  and 
necessity  for  this  rule  is  becoming  yearly  more  apparent.  The 
consequences  of  such  negligence  on  the  part  of  carriers  is  be- 
coming more  and  more  appalling.  The  alarming  increase  of 
ndlroad,  steamboat,  and  stage  disasters,  the  frightful  destruc- 
tion of  life  and  limbs  and  property,  call  loudly  for  a  strict 
enforcement  of  the  most  exemplary  rules  in  reference  to  com- 
mon carriers.  If  a  stage  proprietor  employs  a  driyer  known  to 
be  drunken  and  careless,  a  more  seyere  measure  of  damage 
should  be  awarded  to  the  injured  party  than  in  a  case  where 
some  degree  of  care  and  diligence  had  been  exercised  by  the 
proprietor.  This  principle  api>ears  to  be  fayored  in  MoKinney 
T.  Neil,  1  McLean,  640.  It  was  held  that  the  passenger  need 
ahow  nothing  more  than  that  the  injury  was  occasioned  by  the 
upsetting  of  the  stage-coach,  in  order  to  sustain  his  action. 
It  will  then  be  incumbent  on  the  defendant  to  show,  by  way  of 
reducing  the  damages,  or  in  bar  of  the  action,  the  circumstances 
of  the  case.  We  conclude,  then,  that  in  refusing  the  instruc- 
tions  referred  to  under  this  head,  the  court  did  not  err. 

4.  Appellants  complain  that  the  court  refused  to  instruct  the 
juxy  that  the  making  of  a  tender  is  no  confession  or  admission 
of  any  liability  on  their  part.  We  think  this  objection  is  with- 
out any  foundation  in  reason  or  authority.  In  2  Qreenl.  Ey., 
600,  it  is  declared  that  the  plea  of  tender  admits  the  i 
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enoe  and  Talidity  of  the  debt  or  duiy :  JohnsUm  t.  Oobimbian  Ina, 
Co.,  7  Johns.  316;  2  Archb.  Prac.  184;  Bayfield  v.  Porter,  13 
East,  202;  Le  Grew  v.  Coohe,  1  Bos.  &  P.  333;  Vaughan  v.  Barnes, 
2  Id.  392. 

The  court  could  not  do  otherwise  than  refuse  the  instruction 
asked  by  defendant,  for  it  is  not  law;  the  veiy  reverse  of  the 
proposition  is  true.  A  tender  admits  the  liability  or  indebted- 
ness to  the  amount  of  the  sum  tendered;  so  this  court  decided  in 
Johnson  v.  Triggs,  4'G.  Greene,  97. 

Judgment  afitened. 

Declarations  or  Pasties,  when  Admissible  as  Past  or  £bs  Obst^: 
See  Wetmore  ▼.  MeO,  69  Am.  Deo.  007;  QUbert  ▼.  CHJbert,  58  Id.  268,  and 
oases  in  the  note  thereto.  In  Inawnmce  Co,  v.  MotUy^  8  WalL  414,  the  prin- 
cipal case  was  cited  by  Clifford,  J.,  dissenting,  to  the  point  that  in  order  to 
render  the  declarations  of  parties  and  other  attending  drcomstanoes  admissi- 
ble as  a  part  of  the  res  gestae  they  most  be  contemporaneous  with  the  main 
fact  under  consideration,  and  to  which  they  were  intended  to  give  character. 

Liabiutt  or  Common  Cabbiers  of  Passenoebs  in  Qeneral:  See  /n- 
gaXU  V.  BHU^  43  Am.  Dec  346,  and  note  discnssing  the  qnettion;  Laing  v« 
Colder,  49  Id.  633.  The  principal  case  was  cited,  among  others,  in  Orand 
Rapids  etc.  B,  B.  v.  Boyd,  65  Ind.  534,  to  the  points  that  a  passenger  takes 
all  the  risks  of  travel,  according  to  the  mode  by  which  he  travels,  except  snch 
as  are  caused  or  increased  by  tiie  negligence  of  the  carrier  without  the  fault 
of  the  passenger;  and  the  negligence  of  the  carrier  includes  his  negligence  in 
all  the  departments  of  his  undertaking — the  condition  of  the  road,  the  char- 
acter of  the  machinery,  skill  and  conduct  of  the  employees,  etc;  and  in 
Bonce  v.  Dvbuque  Street  B*y,  53  Iowa,  279,  in  holding  that  common  carriei's 
of  passengers  are  required  to  exercise  more  than  ordinary  care,  it  was  cited 
to  the  point  that  in  it  the  instruction  "  that  the  proprietors  of  stage-coaches 
•  •  •  are  responsible  for  all  accidents  and  injuries  happening  to  the 
persons  of  the  passengers  which  could  have  been  prevented  by  human  caro 
and  foresight,"  was  approved;  and  it  was  said  that  it  "is  quite  as  modeiata 
toward  stage  proprietors  as  the  authorities  would  justify.*'  See  also  the  prin- 
cipal case  referred  to  in  Buss  v.  SteambocU  War  Eagle,  14  Id.  371,  on  the  care, 
prudence,  and  foresight  required  of  conmion  carriers  of  passengers 

LiABiLmr  OP  Staoe  Pbopbibtobs  fob  Injuries  to  Passenokbs:  See 
Hollister  v.  Nowlen,  32  Am.  Dec.  455;  IngaUa  v.  BilU,  43  Id.  346,  and  note; 
Stockton  V.  Frey,  45  Id.  138. 

Exemplary  Damages,  Allowance  of:  See  Austin  ▼.  WUaon,  50  Am.  Dec 
766;  and  note,  where  the  question  is  considered;  MUbum  v.  Beach,  55  Id. 
91;  Fleet  v.  Hollenhemp,  56  Id.  563.  The  principal  case  was  cited  in  He^ 
drickaon  v.  Kingsbury,  21  Iowa,  386,  as  denying  the  correctness  of  Profenoc 
Gi  eenleaf*s  views  on  the  doctrine  of  exemplary  damages,  and  as  expressing 
the  opinion  that  under  certain  circumstances  they  may  be  entertained. 

Tendeb  Admits  Llabiutt  to  Extent  of  Amoxtnt  Tbnbsbsd:  liskerv. 
Moore,  19  Iowa,  86;  Pltelps  v.  Kathron,  30  Id.  231,  both  citing  the  prindpa] 
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DooBs  (nr  Hovra  nr  Which  Defbndakt  Dwells  mat  Lawtuixt  >■ 
Bbokxk  Opsn  sy  Officeb  to  efifect  hU  arrest;  and  another  penon  ob- 
■tectiiig  the  oflScer's  entrance  and  search  will  make  himself  partieq^ 
cHmmiaf  although  defendant  was  not  then  in  the  house. 

BiOHT  TO  Brkax  Outer  Doors  Includes  Bight  to  Break  Inner  Doobb 
TO  Bftbot  Arrest.  The  ofiBcer  having  valid  criminal  process  in  his 
hands  is  no  trespasser,  though  he  fail  to  find  defendant;  and  to  ohstmel 
him  is  unlawf  uL 

Outer  Door  of  Detendant's  House  can  not,  in  Civil  Cases,  be  Broken 
BT  OmcER  TO  EriEOT  his  Arrest,  without  previous  demand  for  ad- 
mittance and  disclosure  of  purpose. 

House  in  Which  Defendant  Dwells,  though  Owned  and  Also  Inhab- 
ited BT  Others  at  Tdcb,  may  be  lawfully  entered  and  searched  by  an 
officer  to  effect  defendant's  arrest. 

OmoER  CAN  not  Break  House  of  Third  Person  to  Arrest  Criminal 
NOT  DwELUNQ  THERE,  unless  such  person  is  then  actually  in  the  house; 
bat  the  owner  may  permit  a  peaceable  entrance,  and  withdraw  it  at  any 
time  if  the  offender  is  not  in  the  house,  without  unlawfully  obstructing 
tiie  officer. 

Ebbob  to  Estill  oirouit.  The  natnze  of  the  case  mil  appear 
from  the  opinion. 

Ikmer,  for  the  plaintifis. 

Enurian^  attorney  generai,  for  the  commonwealth. 

By  CSoort,  HisSy  0.  J.  A  sheriff  or  other  officer  authorised  to 
execute  criminal  x>rocess  may  lawfully  break  open  the  door  of 
the  house  wherein  the  person  dwells^  whose  personal  arrest  is 
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directed  by  the  writ,  and  enter  and  search  the  dwelling  to  find 
the  offender;  and  if  hindered  or  obstructed  by  other  persons  in 
his  attempt  to  make  such  entrance  and  search,  they  would  be 
guilty  of  the  offense  for  which  the  defendants  in  this  case  have 
been  indicted,  although  at  the  time  of  such  attempted  entry 
and  search  and  obstruction  the  accused  party  may  not  have 
been  in  the  dwelling,  and  though  therefore  such  entry  and 
search  may  not  have  been  necessary  to  make  the  arrest. 

The  right  to  break  open  the  outer  door  to  make  the  entrance 
of  course  includes  the  right  to  break  open  the  doors  of  the 
different  rooms  and  chambers  in  the  house  to  make  a  thorough 
search  throughout  the  premises;  and  though  the  defendant  in 
the  process  be  not  found,  or  shown  to  be  in  the  place  of  his 
dwelling  at  the  time,  yet  such  entrance  and  search  of  the  officer, 
haying  valid  criminal  process  in  his  hands,  would  not  therefore 
be  unlawful,  or  make  him  a  trespasser;  but  to  obstruct  the 
officer  in  such  case  would  be  unlawful,  and  the  parties  making 
the  obstruction  would  subject  themselves  therefor  to  indictment 
and  punishment  according  to  law:  6  Bac.  Abr.,  1st  Am.  ed.,  171. 

It  is  true  that  with  civil  instead  of  criminal  process  in  his 
hands,  whether  the  state  or  a  private  person  be  the  plaintiff  in 
the  writ,  and  though  it  authorize  the  arrest  of  the  defendant, 
the  sheriff  can  not  break  open  the  outer  door  of  his  dwelling 
without  first  having  requested  the  door  to  be  opened,  and  at 
the  same  time  disclosing  the  purpose  of  his  request;  but  the 
rule  is  different  with  regard  to  criminal  or  penal  process,  re- 
quiring the  capture  and  arrest  of  the  alleged  offender.  The 
&ct  that  the  house  entered  and  searched  is  at  the  time  the  place 
of  the  dwelling  of  the  defendant  in  the  writ  gives  sufficient 
warrant  to  the  sheriff,  though  it  be  not  knovni  to  him  certainly 
whether  the  offender  be  or  not  then  in  the  house,  or  be  found 
therein,  and  the  law  does  not  require  that  the  officer  should 
first  s  .gnify  his  business  and  demand  admission  before  entering 
and  s&ttTching,  for  such  disclosure  of  his  purpose,  and  demand 
of  entrance,  would  in  many  cases  defeat  the  veiy  object  in  view, 
by  giving  the  offender  notice  of  his  danger  and  an  opportunity 
of  effecting  his  escape. 

It  is  not  necessaiy  for  the  sheriff's  justification  that  the 
dwelling-house  entered  and  searched  should  be  the  property  of 
the  defendant;  it  is  sufficient  if  it  be  a  house,  though  belonging 
to  and  inhabited  by  another,  in  which  the  accused  party  dwelt  at 
the  time:  See  6  Bac.  Abr.,  supra;  and  also  B.  S.,  c.  91,  art  1,  sec. 
SS,  p.  617,  by  which  it  is  provided  that  *'  in  executing  penal  or 
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crimiiial  process  requiring  an  actual  arrest,  the  sheriff  or  other 
officer  may  break  open  the  outer  or  any  other  door  of  the  dwell- 
ing, or  any  other  house  of  the  defendant."  By  the  dwelling  of 
the  defendant  is  meant  the  house  inhabited  by  him,  the  one  in 
which  he  dwells,  and  though  owned  and  also  inhabited  by  an- 
other, or  several  others  at  the  same  time,  ifc  is  neyertheless  the 
dwelling  of  the  defendant,  or  the  house  in  which  he  dwells;  and 
to  assume  that  this  law  limited  the  officer's  right  to  break,  enter, 
and  search,  with  penal  and  criminal  process  in  his  hands  to  be 
executed,  to  a  house  in  which  the  criminal  or  offender  exclu- 
sively dwelt,  or  which  belonged  to  him  alone,  would  be  giving 
to  the  law  a  construction  much  too  narrow  and  limited,  because 
thereby  criminals  and  offenders  who  owned  not  the  house  they 
inhabited,  but  dwelt  in  a  house  of  another,  and  at  the  same  time 
inhabited  by  others,  would  thus  be  furnished  with  more  facili« 
ties  for  escape  and  more  opportunities  to  avoid  an  arrest  than 
others  owning  or  exclusively  inhabiting  the  dwelling  which  they 
occupied,  which  would  be  contrary  to  the  policy  of  the  law,  and 
not  in  accordance  with  its  spirit  and  purpose,  to  wit,  the  appre- 
hension and  punishment  of  all  persons  guilty  of  misdemeanors 
and  felonies. 

The  first  instruction  to  the  jury  which  the  circuit  court  gave 
at  the  instance  of  the  prosecuting  attorney,  being  in  accordance 
with  this  view  of  the  law,  is  not  erroneous  because  it  is  unneces- 
sarily qualified  and  restricted  by  the  words  ''if  they  [sheriff 
and  passe]  had  reason  to  believe  he  [the  defendant  in  the 
writ]  was  in  the  said  house;"  the  instruction  would  have  been 
good  without  this  qualification,  which  made  it  less  favorable  to 
the  commonwealth  than  it  might  have  been,  and  was  not  at  all 
prejudicial  to  the  parties  indicted  for  obstructing  the  officer  and 
those  called  to  aid  him  in  executing  the  criminal  process  then 
in  his  hands  i^;ainst  James  Smith.  It  is  true  that  by  the  proof 
it  appears  that  King  and  Smith  both  dwelt  in  the  signe  house 
attempted  to  be  searched,  and  though  the  house  may  have 
belonged  to  King,  yet  it  was  in  the  true  sense  of  the  law  a 
dwelling,  and  as  Smith  with  his  family  lived  there,  it  was  their 
dwelling  for  the  time  being,  and  the  sheriff  had  a  right,  without 
notice  to  the  inmates  or  demand  for  admission,  to  enter  and 
search  it  to  apprehend  Smith.  The  third  instruction  given  for 
the  commonwealth  is  general  in  its  terms,  and  not  inconsistent 
with  the  law  of  the  case. 

The  first  instruction  asked  by  the  defendants  was  refused, 
and  rightly,  because  by  it  the  court  was  required  to  tell  the 
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jury  ihat  the  process  in  the  sherifF's  hands  did  not  authorize 
him  or  his  paaae  to  search  the  house  of  King  at  all,  which,  if 
given,  would  have  denied  to  the  sheriff  the  right  to  enter  find 
search  King's  house  with  valid  criminal  process  against  Smith, 
requiring  his  arrest,  although  Smith  dwelt  in  that  house;  and 
might  have  been  in  the  house  at  the  time  when  the  search  was 
offered  to  be  made. 

The  second  instruction  demanded  by  defendants  to  the  in- 
dictment ought  to  have  been,  as  it  was,  refused,  because  it  de- 
nied the  right  of  the  sheriff  to  search  the  house  of  King,  and 
in  which  Smith,  the  party  to  be  arrested,  dwelt,  unless  he  was 
actually  in  the  house  at  the  time,  which  is  not  the  law  as  under- 
stood and  now  ruled  by  this  court. 

But  the  circuit  judge  erred  in  giving  the  second  instruction 
to  the  jury  at  the  instance  of  the  attorney  for  the  state;  by  it 
the  jury  are  in  substance  told  that  if  the  defendants  in  the 
lower  court  agreed  and  consented  that  the  sheriff  and  his 
po88e  might  search  their  dwelling-houses  respectively  (in  nei- 
ther of  which  did  Smith  reside),  then  the  defendants  should 
be  found  guiliy,  if  from  the  proof  they  believed  they  after- 
ward willfully  obstructed  them  while  making  the  search. 
This  instruction  can  not  be  sustained,  because  it  is  not  in'  ac- 
cordance with  the  common  law,  or  the  law  of  this  state  above 
referred  to:  B.  S.  617 — ^which  is  believed  to  be  in  conformiiy 
with  the  former,  and  by  which  it  is  provided  that  the  dwelling 
or  any  house  of  any  other  person  may  be  broken  ox>en,  entered, 
and  searched  by  the  sheriff  only  when  and  ''if  it  be  necessaiy 
to  enable  him  to  make  the  arrest."  So  that  a  sheriff,  even  with 
criminal  or  penal  process,  requiring  an  actual  arrest,  can  not 
break  the  outer  and  inner  doors  to  enter  and  search  the  dwell- 
ing-houses of  other  persons,  unless  the  person  to  be  arrested  be 
actually  in  the  house  at  the  time  of  the  entrance,  so  as  to  create 
a  necessity  to  make  such  entrance  to  effect  the  arrest;  and  even 
though  the  defendants  may  have  resisted  or  obstructed  the 
search  of  their  house,  after  their  consent  had  been  given  to  it, 
and  which  they  might  withdraw  at  any  time,  it  would  not  make 
them  guilty  of  unlawfully  obstructing  the  execution  of  the  pro- 
cess held  by  the  sheriff,  unless  the  offender  Smith  was  in  the 
house  at  the  time  the  search  therein  was  obstructed,  for  except 
in  such  case  the  sheriff  might  not  lawfully  enter  and  search  their 
bouses  without  their  consent,  nor  continue  that  search,  if  per- 
mitted, any  longer  than  until  such  consent  should  be  withdrawn; 
and  unless  the  criminal  was  in  the  house,  the  dweller  therein 
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would  haTe  the  right  jto  require  the  sheriff  to  disoontmne  his 
search  and  to  leave  the  premises.  And  inasmuch  as  a  portion 
of  the  eyidence  has  direct  reference  to  the  obstructions  offered 
by  the  defendants  to  the  sheriff  and  his  posse,  in  their  own 
dwelling-houses,  when  the  offender  Smith  was  not  therein, 
but  elsewhere  according  to  the  proof;  and  inasmuch  as  the 
said  second  instruction  may  have  misled  the  jury,  the  judgment 
is  reversed  and  cause  remanded  for  a  new  trial,  in  conformity 
with  the  principles  of  this  opinion. 

Mazik  that  '*Bvkby  Mah's  Housk  is  his  Castlb**  appliM  to  airesto 
in  eivil  bat  not  in  criminal  actioni:  Barnard  v.  BarUeU,  57  Am*  Beo.  123, 
and  note  referzing  to  prior  cases  in  this  series. 

What  mat  bb  Lawtullt  Doni  in  EnrBomro  Abbut— Tbbatmhit  ov 
SuBJBcr. — ^It  is  assumed  that  the  person  making  the  arrest  is  olothed  with 
foil  power  and  authority  to  effect  it;  so  the  qaestions  of  duty  and  anthority, 
either  of  private  persons  or  officers,  to  make  arrests  will  not  be  considered^ 
except  by  an  occasional  reference  to  iUnstrate  the  topic  of  consideration. 
This  will  also  ayoid  the  innumerable  qaestions  arising  under  an  almost  infinite 
Tariety  of  circumstances  connected  with  abuse  of  power  by  one  making  the 
amsty  with  his  justification  after  itis  made,  or  with  the  eflbot  of  resiBtance  to 
an  unlawful  arrest. 

DBmnnoN  of  Abbest.— An  arrest  is  the  taking,  seizing,  or  detaining  the 
person  of  another,  touching,  or  putting  hands  upon  him  in  the  execution  of 
process,  or  any  act  indicating  an  intention  to  arrest:  United  States  ▼.  Bennert 
Baldw.  239.  It  signifies  a  restraint  of  the  person— «  restriction  of  the  right 
of  locomotion:  Hart  v.  Mynn,  8  Dana,  191;  the  apprehension  or  detaining  of 
the  person  in  order  to  be  forthcoming  toanswer  an  alleged  or  suspected  crime: 
Cotmty  of  Montgomery  v.  BoUnaon,  85  111.  176;  or  the  apprehension  of  a  per- 
son, by  virtue  of  lawful  authority,  to  answer  the  demands  against  him  in  a 
civil  action:  Oentryv,  Or^ffUK,  27  Tex.  462.  The  word  "arrest"  is  more 
properly  used  in  civil  cases,  and  "apprehension"  in  criminal:  County  qf  Mont* 
gomery  v.  Bobinson,  85  DL  176.  As  to  what  is  an  arrest,  see  also  BUtell  v. 
Ooldf  19  Am.  Dec  480,  and  extended  note  thereto. 

What  Constitutes  .Abbest. — 1.  Where  Party  dou  not  Submit.'—The 
tendency  of  the  decisions  on  this  subject  is  to  the  effect  that  the  most  un- 
equivocal arrest  is  made  by  the  dorpond  seizing  or  touching  of  the  defendant's 
body,  the  literal  "tapping  on  the  shoulder.'*  There  must  be  something  by 
way  of  physical  restraint,  though  it  is  enough  if  the  party  arresting  touch  the 
other,  "  even  with  the  end  of  his  finger."  And  there  is  no  doubt  that  it  is 
better  in  all  cases  to  touch  the  prisoner's  person  in  order  to  complete  the 
arrest:  Oenner  v.  Sparkea,  1  Salk.  70;  S.  C,  6  Mod.  173;  WhUhead  v.  Keyee, 
3  Allen,  495;  Legrand  v.  Bedinger,  4  B.  Mon.  540;  Lawson  v.  Btmnee,  3 
Harr.  (Del.)  416;  1  Ch.  Crim.  L.  48;  2  Bla.  Com.  287;  Bisiell  v.  Gold,  19  Am. 
Dec.  486,  and  note  discussing  the  same.  Mere  spoken  words  will  not  consti- 
tute an  arrest:  Oenner  v.  Sparkee,  1  Salk.  79;  S.  C,  G  Mod.  173;  and  if  an 
officer  fails  to  make  an  arrest  when  he  might  und  ought  to  do  so,  he  will  be 
liable  in  an  action  for  negligence  in  not  doing  it:  Whithead  v.  EeyeSt  3  Allen, 
405.  The  true  principle  of  arrest  seems  to  be  thab  the  arresting  party  must 
have  either  an  actual  or  moral  control  of  defendant's  person.    The  actual 
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control  is  realised  in  law  by  touching  the  body;  but  the  moral  restraint  niay 
be  represented  by  the  aubmiasion  of  the  party  to  be  arrested.  See  next  sub- 
division. It  is  immaterial  how  slight  the  touch  may  be,  it  will  constitute  a 
legal  arrest:  Oenner  v.  8parke$,  1  Salk.  79;  Sandon  ▼.  Jervis,  4  Jur.,  N.  S., 
737;  S.  C,  15  Id.  860;  HujUrngton  ▼.  Blaisdell,  2  N.  H.  317;  WJiWund  ▼. 
Keyes,  3  Allen,  495;  and  it  is  not  necessary  that  the  appropriate  physical 
action  be  performed  by  the  officer  himself;  it  may  be  done  by  another  person, 
if  the  officer  be  near  at  hand  and  directs  the  act:  Blotch  v.  Archer,  1  Ck^wp. 
63.  It  is  not  every  toudiing  of  person,  however,  that  will  constitute  an 
arrest.  It  must  be  a  touching  with  such  an  intent  '*As,  for  instance,  an 
officer  has  a  ca,  ea,  against  a  defendant,  whom  he  meets  in  company,  and 
goes  up  and  shakes  hands  with  him,  without  apprising  him  that  he  has  such 
a  precept — ^this  would  not  amount  to  an  arrest,  unless  so  intended  and  under- 
stood by  the  parties.  So  if  the  officer  meets  the  defendant  in  a  public  com- 
pany or  on  the  highway,  and  notifies  him  of  his  having  the  precept,  and 
directs  him  to  meet  him  at  some  particular  place,  this  might  be  an  arrest  or 
not,  as  the  parties  intended:"  Jonea  v.  Jones,  13  Ired.  L.  448.  But  it  must 
not  be  understood  that  an  arrest  can  not  be  made  in  all  cases  without  touch- 
ing the  person,  for  if  a  bailiff  come  into  a  room  and  tell  the  defendant  that 
he  arrests  him,  and  locks  the  door,  it  is  an  arrest,  for  he  is  in  the  custody  of 
the  Tfficer:  WiUiams  v.  Jones,  Gas.  temp.  Hardw.  301.  And  where  one  per- 
souates  an  officer,  and  induces  defendant  to  go  with  him  under  the  belief  that 
he  has  been  legally  arrested,  it  has  been  held  to  be  a  technical  arrest,  and 
will  make  the  arresting  party  responsible  in  damages:  Wood  v.  Lane,  6  Car. 
ft  P.  774.  If  an  officer  or  other  person  says  to  one  about  to  be  apprehended, 
**  I  arrest  you,*'  and  the  party  submits  and  goes  along  with  the  one  arresting 
him,  it  will  be  a  good  arrest;  but  not  so  if  the  submission  is  simulatvl,  and 
defendant,  abusing  the  confidence  of  the  officer,  flees  before  actual  contact. 
Thus  a  sheriff,  declaring  his  purpose  to  arrest,  was  answered:  **  Wait  for  me 
outside,  and  I  will  come  to  you."  This  the  person  did  not  do,  but  escaped,  and 
it  was  held  to  be  no  arrest:  Ruesen  v.  Lwtu,  1  Id.  153.  A  party  may  even 
submit  and  go  with  an  officer,  who  has  a  warrant  authorizing  an  arrest,  but 
it  will  be  no  arrest  if  the  officer  does  not  touch  defendant's  person,  and  uses 
his  warrant  no  further  than  as  a  mere  summons:  ArrotosmUh  v.  Le  Meentrier, 
2  Bos.  &  P.  211;  Baidwin  v.  Murphy,  82  DL  485.  So  mere  notice  of  process 
sent  by  a  messenger  will  not  constitute  an  arrest,  although  defendant  at- 
tended at  the  appointed  time  and  place  and  gave  bail:  Berry  v.  Adofnaon,  6 
Bam.  &  Cress.  528.  Neither  will  instructions  to  arrest  a  defendant  if  he 
shall  attempt  to  got  away,  and  hold  him  undQf  surveillance  pending  a  negotia- 
tion for  a  settlement,  amount  to  an  arrest,  although  the  officers  had  a  warrant 
under  which  an  actual  arrest  might  have  been  made  at  any  time:  Hender  v, 
Bofnne,  1  Ear.  &  W.  204. 

2.  Wliere  Party  Submits, — ^An  arrest  will  be  valid  without  physical  con- 
tact, if  the  defendant  acquiesces  and  goes  with  the  officer  in  good  faith:  BuS" 
sen  V.  Lucas,  1  Car.  &  P.  153;  Homer  v.  Batiyn,  Bull  N.  P.  62;  Bissell  r. 
Oold,  1  Wend.  215;  S.  C,  10  Am.  Dec.  480,  and  extended  note  thereto; 
Huntington  v.  BlaisdcU,  2  N.  H.  318;  Courtoy  v.  Doxier,  20  Ga.  369;  Humi- 
ingUni  v.  SchuUz,  Harp.  453;  S.  C,  18  Am.  Dec  660;  Strout  v.  Cfooch,  8  Me. 
127;  Jones  v.  Jones,  13  Ired.  L.  448;  Ihnery  v.  Chedey,  18  N.  H.  198;  HaH  v. 
Flynn,  8  Dana,  190;  Field  v.  Ireland,  21  Ala.  240;  United  States  v.  Beimer, 
Baldw.  239;  Haskins  v.  Young,  2  Dev.  &  B.  527;  S.  C,  31  Am.  Dec  426; 
Butler  V.  Washburn,  25  N.  H.  251;  Pike  v.  Hanson,  9  Id.  491;  George  t.  Bad- 
ford,  3  Car.  &  P.  464;  S.  C,  Moo.  &  M.  244;  and  no  manual  touching  of  tbt 
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body  or  actoal  force  ia  necessary  in  such  a  case.  It  is  sufficient  if  the  party 
be  within  the  power  of  the  officer,  and  submits  to  the  arrest.  See  Movory  ▼. 
ChoMj  100  Mass.  79,  and  cases  above  cited.  This  doctrine,  in  the  United 
States,  has  been  carried  to  extreme  limits.  Thns,  Mrs.  Pike  declined  to  pay 
a  tax,  and  said  she  would  not  do  so  unless  arrested.  The  officer  effected  the 
arrest  by  bare  words,  telling  Mrs.  P.  that  he  arrested  her,  but  not  laying 
hands  upon  her.  She  paid  the  tax,  and  brought  suit  for  assault  and  false 
imprisonment.  The  tax  was  held  to  be  illegal,  and  the  words  of  the  constable 
to  constitute  an  arrest  and  imprisonment,  for  which  damages  were  awarded 
to  plaintiff:  Pike  v.  Haauon^  9  N.  H.  491.  A  bona  fide  submission  may  be 
evidenced  by  words,  or  by  the  execution  of  bail  bonds  or  other  similar  in- 
struments, and  is  an  adequate  substitute  for  personal  contact.  So  words  of 
arrest  by  the  officer,  accepted  by  the  defendant,  or  not  immediately  resisted 
by  protest  or  flight,  or  otherwise,  will  constitute  an  arrest  that  will  bind  alike 
officer,  plaintiff,  jand  defendant.  Thus,  an  officer  went  with  defendant  to  his 
house,  and  told  him  that  he  had  a  writ  for  his  arrest,  and  received  a  bail 
bond:  held  to  be  a  legal  arrest,  although  there  was  no  corporal  seizure:  Rey^ 
noida  ▼.  MoJUhem,  2  Jur.  989;  Emery  v.  Chealey,  18  N.  H.  198.  Two  police- 
men went  to  the  prisoner's  house,  met  him  in  the  yard,  and  asked  him  to 
come  into  the  parlor.  On  going  in,  they  said  the  subinspector  of  police 
wanted  to  see  him.  The  prisoner  asked  what  he  wanted.  They  said  he 
would  tell  himself  when  he  came.  He  asked:  "Am  I  to  consider  myself 
under  arrest  T  **  They  said  he  might.  They  did  not,  however,  tell  him  there 
was  a  warrant  for  his  arrest.  One  of  the  policemen  then  went  away,  and  the 
other  remained  in  the  room  with  the  prisoner.  The  prisoner  asked  if  he 
might  go  into  the  next  room  for  his  dinner.  The  policeman  said  *'  No,"  but 
that  he  might  have  his  dinner  brought  in  there.  Shortly  after  this,  Subin- 
spector Gardiner  came  in.  He  held  the  warrant  in  his  hand,  and  said  to  the 
prisoner  that  this  was  a  warrant  for  his  arrest.  He  did  not  read  it,  nor  touch 
the  prisoner.  The  prisoner  said,  **  Is  my  name  in  it  T  *'  and  came  forward  as 
though  to  look  at  the  warrant,  turned  the  key  in  the  door,  and  leaped  out  of 
the  window.  He  was  not  arrested  until  nearly  one  year  and  a  half  after- 
wards, but  the  arrest  by  the  policemen  was  pronounced  good,  subject  to  the 
production  of  the  warrant,  and  that  on  Gardiner's  arrival  with  the  warrant 
the  arrest  was  complete  and  perfect;  and  this,  although  Gardiner  admitted  on 
cross-examination  that  the  movements  of  the  prisoner  and  his  conversation 
were  not  of  a  nature  to  imply  submission,  but  merely  a  desire  to  gain  time: 
Segina  v.  Nugent,  11  Cox  C.  C.  67.  So  where  the  officer  notified  defendants 
that  he  had  a  warrant  for  them,  and  they  submitted  to  the  arrest,  and  were 
accompanied  home  by  the  officer,  where  he  remained  with  them  all  night, 
and  went  with  them  before  the  magistrate  the  next  day,  it  was  held  to  be  an 
arrest,  although  defendants  were  not  actually  deprived  of  their  liberty  or  per- 
sonally guarded  by  the  officer  or  poeae:  CowrUty  v.  Dozier^  20  Ga.  369.  On 
surrender  of  prisoner,  the  officer  may  appoint  a  third  person  to  be  his  keeper, 
and  it  will  be  sufficient  evidence  of  arrest:  Strout  v.  Oooch^  8  Me.  127.  "  I 
submit  to  your  authority  "  are  words  expressive  of  submission:  Jonea  v.  Jonea, 
13  Ired.  L.  448;  HaalAna  v.  Yowig,  2  Dev.  ft  R  527;  S.  C,  31  Am.  Dec  426. 
Acts  may  also  express  it;  thus,  '*  if  the  bailiff,  who  has  a  process  against  one, 
says  to  him  when  he  is  on  horseback,  or  in  a  coach,  '  You  are  my  prisoner; 
I  have  a  writ  against  you,'  upon  which  he  submits,  turns  back,  or  goes  with 
him,  though  the  bailiff  never  touched  him,  yet  it  is  an  arrest,  because  he  sub- 
mitted to  the  process;  but  if  instead  of  going  with  the  bailiff  he  had  gone  or 
fled  from  him,  it  could  be  no  arrest  unless  the  plaintiff  Ldd  hold  of  hinu" 
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Otftner  v.  SpiurheB^  1  Salk.  79,  and  note  referring  to  Hcmer  ▼.  faUyn^  Boll, 
N.  P.  02;  Berry  v.  AdaiMon^  6  Bam.  ft  Cress.  528.  The  ootf&iot  between 
English  and  American  anthoritiee  as  to  what  oonstitates  an  arrest  is  more 
apparent  than  reaL  This  is  fully  shown  by  Potter,  J.,  in  SearU  ▼.  Fiete,  2 
N.  Y.  224.    See^  also  same  case  for  facts  which  constitnte  an  arrest. 

Thsbb  must  bb  No  Bbsobt  to  Fraud  in  EmoriNO  Abbbst— Jubis- 
DicnoK. — ^The  warrant  must  be  executed  within  the  jurisdiction  of  the  jus- 
tice who  issued  or  backed  it:  1  Gh.  Crim.  L.  49;  and  if  the  process  be 
executed  out  of  the  jurisdiction  of  the  court  from  which  it  issues,  the 
killing  of  the  officer  attempting  to  enforce  its  execution  will  be  only  pian* 
slaughter  in  the  party  resisting:  Id.;  1  East  P.  G.  314;  Whart.  on  Hom.» 
sec.  236.  Stratagem  may  doubtless  sometimes  be  used  to  effect  an  arrest: 
Bex  ▼.  Baekhouae,  Lofft,  62;  but  the  law  will  not  permit  either  officers  or 
other  persons  to  use  tricks,  fraud,  or  misrepresentation  to  entice  a  person  into 
a  particular  jurisdiction  to  effect  his  arrest.  Courts  wiU  not  only  discoun- 
tenance any  attempt  to  bring  a  party  within  their  jurisdiction  by  fraud  and 
misrepresentation,  but  where,  by  a  false  statement  or  fraudulent  pretense,  a 
party  is  brought  within  the  jurisdiction^  and  there  served  with  process,  tbe 
service  will  be  set  aside:  Carpenter  v.  Spooner^  2  Sandf.  717;  AmM  v. 
Fourielioi,  13  Pick.  172;  €f<mpU  ▼.  Simoneon,  3  Abb.  Pr.  474;  Seaver  v. 
Bobimtm,  3  Duer,  622;  8.  C,  2  Abb.  Pr.  654. 

Bblativb  Powxb  and  Duty  ov  Pbhtatb  Pbbsons  and  Ohiokbs  to 
EmcT  Abbbsts— Assistanob. — ^An  officer  in  effecting  an  arrest  may  not 
only  demand  the  assistance  of  citizens  in  general,  but  may,  if  the  warrant 
dm  not  otherwise  be  executed,  engage  the  assistance  of  the  military:  1  Ch. 
Crim.  L.  49;  BurdeU  ▼.  Colman,  14  East,  163.  The  sheriff  in  executing 
mesne  process  may,  but  is  not  compelled  to,  raise  the  posse  eomUcUtts:  May  v. 
Prcby,  Cro.  Jac.  419;  but  with  respect  to  writs  of  execution,  he  not  only 
has  a  right,  but  is  bound  at  his  peril  to  take  with  him  sufficient  aid  to  enable 
him  to  perform  the  commands  of  the  writ:  BeU  v.  Korth^  4  Litt.  133;  8  Bac. 
Abr.,  tit.  Sheri£^  N.  *<The  chief  difference,"  says  Hawkins,  <*  between  the 
power  and  duty  of  a  constable  and  a  private  person  in  respect  of  arrests 
seems  to  be  this,  that  the  former  has  the  greater  authority  to  demand  the 
assistance  of  others,  and  is  liable  to  the  severer  fine  for  any  neglect  of  this 
kind,  and  has  no  sure  way  to  discharge  himself  of  the  arrest  of  any  person 
apprehended  by  him  for  felony  without  bringing  him  before  a  justice  of 
peace  in  order  to  be  examined;  whereas  a  private  person,  having  made  such 
an  arrest,  needs  only  to  deliver  his  prisoner  into  the  hands  of  the  constable:** 
2  Hawk.  P.  C,  c  13,  sec  7.  It  makes  no  difference  whether  the  officer  is 
acting  with  or  without  warrant,  he  may,  in  making  the  original  arrest  or  in 
effecting  a  recapture,  call  upon  by-standers  for  help  if  he  deems  it  necessary, 
or  even  command  the  aid  of  all  persons  in  his  precinct:  Begina  v.  Phelps^ 
Car.  &  M.  180;  BurdeU  v.  Colman,  14  East,  163;  Mitchell  v.  8kUe,  12  Ark. 
60;  CoyUe  t.  Hurtin,  10  Johns.  85;  State  v.  Shaw,  3  Ired.  L.  20.  A  refusal 
to  assist  the  officer  is  indictable:  Coylee  v.  Hurtin,  10  Johns.  85;  State  ▼. 
DenUtan,  6  Blackf.  277;  Begina  v.  Brown,  Car.  &  M.  314;  StaU  ▼.  Hailey,  2 
Strobh.  73;  Con^foH  ▼.  CommonweaUh,  5  Whart  437;  1  East  P.  C.  80;  pro- 
vided he  is  acting  by  lawful  authority:  State  v.  Shttw,  3  Ired.  L.  20;  if  he  if 
not,  his  command  will  be  a  justification  to  one  acting  as  assistant  and  with 
knowledge  of  his  official  character:  i^eecf  v.  Bice,  2  J.  J.  Marsh.  44;  Me- 
Malian  ▼.  Green,  34  Vt.  69;  Forriet  v.  Leaoitt,  52  N.  H.  481;  Schaw  v. 
Pietriehs,  1  WiL  Sup.  Ct.  153.  Persons  assisting  one  who  assumes  to  act  by 
jpecial  authority  in  arresting  a  party,  but  who  is  not  a  known  public  officer. 
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ihoold  know  whether  8aoh  authority  exists,  for  if  it  does  not^  they  will  not 
he  protected:  ZHetriehs  ▼.  Sehaw,  43  Ind.  176;  Mitchell  ▼.  State,  12  Ark.  sa 
.In  miilring  a  lawful  arrest,  an  officer  may  take  into  costody  any  person  oh* 
strocting  him  in  his  duties  or  encouraging  the  party  to  resist,  hut  must  not 
unnecessarily  heat  the  offending  party:  Levy  v.  Edtoarde,  1  Gar.  ^  P.  40; 
Anomifnume,  1  East  P.  C.  305;  Coylee  v.  Bwrtki,  10  Johns.  85;  McMahan  v. 
Oreen,  34  Vt.  60;  Roddy  ▼.  Finnegan,  43  Md.  490;  White  ▼.  Edmimda,  Peake, 
89.  A  private  person  assisting  in  an  arrest  must  he  in  some  sense  under  the 
officer's  command  and  presence.  There  is  no  arbitrary  rule  goYeming  this 
nutter  and  showing  just  how  far  apart  they  may  be.  The  officer,  though 
absent  from  the  particular  place  occupied  by  his  assistants,  is  to  be  deemed 
oonstructiyely  present,  if  his  absence  furthers  the  common  design.  It  is  im- 
possible for  an  officer,  with  the  power  of  a  county  at  his  command,  to  be 
actually  present  in  every  place  where  power  might  be  wanting,  and  "the 
law  is  not  so  unreasonable  as  to  require  the  officer  to  be  an  eye  or  ear  witness 
of  what  passes,  and  to  render  all  his  authority  null  and  yoid  except  when  he 
is  so  present."  The  officer's  absence  may  be  for  the  purpose  of  procuring 
more  assistance,  and  where  he  has  thus  left  persons  behind  to  guard  a  house 
in  which  the  parties  to  be  arrested  were  assembled,  they  can  not  lawfully, 
during  his  temporary  absence,  permit  them  to  escape:  Ccylee  v.  Hurting 
10  Johns.  85;  Comnwnwealth  v.  Field,  13  Mass.  321.  The  officer's  calling  in 
assistance  must  be  distinguished  from  his  attempt  to  act  through  the  agency 
of  a  third  person.  Thus  a  constable,  having  a  warrant  of  arrest,  can  not  effect 
an  arrest  by  giving  the  warrant  to  his  son  and  having  him  execute  it,  while 
the  father  is  in  sight  a  quarter  of  a  mile  away:  Sex  v.  Patience,  7  Car.  &  P. 
775.  A  writing  must  constitute  a  deputy's  authority  to  do  a  particular  act» 
aid  the  arrest  on  a  bench-warrant  directed  to  the  sherifi^  of  a  person  in- 
dieted  and  under  recognizance  to  appear,  by  one  having  the  sheriff's  verbal 
authority  only,  is  illegal,  and  will  not  discharge  the  recognizance:  People  v. 
Moore,  2  BougL  1. 

Bbxakiho  Opbn  Doobs  to  EmoT  Abbbst.— 1.  In  Execution  qf  CivU 
Process. — ^The  rule  is  that  every  man's  house  is  his  castle;  and  in  such  cases 
his  dwelling-house  is  a  protection  from  arrest  not  only  to  the  occupant,  but 
to  his  children,  domestic  servants,  and  permanent  lodgers  and  boiurders,  so 
long  as  the  outer  door  or  window  ia  so  closed  that  the  officer  must  forcibly 
open  the  same  to  gain  admittance.  Even  a  common  latch  will  serve  to  close 
the  outer  door  or  window,  and  the  officer  must  not  force  it  open  to  effect 
the  arrest  of  one  of  them  on  civil  process.  This  immunity,  however,  does 
not  extend  to  strangers  and  visitors  in  the  dwelling-house:  Oy stead  v.  Shed, 
13  Mass.  520;  S.  C,  7  Am.  Dec.  172;  Curtis  v.  Hubbard,  4  Hill,  437;  Cool^s 
Case,  Cro.  Car.  537;  Bell  v.  Clapp,  10  Johns.  263;  State  v.  SmUh,  1  N.  H.  346; 
Snydacler  v.  Brosse,  51  SI.  360;  Semayne's  Case,  5  Co.  91  a;  Ildey  v.  NieJiols, 
12  Pick.  270;  Curtis  v.  Hubbard,  1  Hill  (N.  Y.),  336;  S.  C,  4  Id.  437;  sec  the 
principal  case.  But  the  castle-door  will  not  protect  the  owner  against  an 
officer  of  the  law  where  the  latter  has  previously  touched  the  defendant  by 
way  of  arrest;  for  he  may  then  break  into  the  house  in  order  to  complete  the 
arrest  and  carry  off  his  prisoner:  Sandon  v.  Jervis,  4  Jur.,  N.  S.,  737;  S.  C, 
6  Id.  860;  and  in  such  a  case  he  may  also  break  into  the  house  of  another 
perscm  in  which  the  prisoner  has  taken  refuge,  to  accomplish  the  same  purpose, 
because  "  the  house  of  any  one  is  not  a  castle  or  privilege  but  for  himself, 
and  sh^  not  extend  .to  protect  any  person  who  flies  to  his  house:"  Semayne's 
Case,  6  Co.  91  a;  Johnson  v.  Ldgli,  6  Taunt.  246;  CooU  v.  BiH,  5  Id.  765| 
snt  it  most  be  remembered  that  the  officer  thus  acts  at  his  peril,  and  is  va- 
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■ponaible  in  damagea  for  mistake,  wantonness,  or  abuse  of  aathority,  aocord- 
ing  to  the  circumstanoes  of  the  case:  Johnmm  ▼.  Leigh^  0  Id.  246;  Morrish  v. 
Murrey,  13  Mee.  &  W.  52.  This  priirilege  is  confined  to  the  breach  of  win* 
dows  and  of  outer  doors,  constraoted  for  the  security  of  the  house  against 
persons  from  without,  who  might  endeavor  to  break  in;  but  there  is  no  ob- 
jection to  an  officer's  breaking  into  any  building  not  a  dwelling-house  or  ap* 
pur  tenant  to  it  to  make  an  arrest:  Penton  v.  Brown^  1  Keb.  698;  Haggerty  y. 
WUber,  16  Jolms.  288;  S.  C,  8  Am.  Deo.  321 ;  FuUerton  v.  Mack,  2  Aik.  415; 
Burton  v.  WUHnson,  18  Vt.  186.  If  the  officer  has  obtained  entrance  into 
a  dwelling-house  through  the  outer  door,  he  may  then,  in  either  oivil  or 
criminal  coses,  break  open  any  inner  door,  closet,  chest,  or  other  incloeure, 
and  arrest  any  person  within  the  dwelling,  without  any  demand  being  made 
for  admittance:  Lloyd  ▼.  Sandilands,  8  Taunt.  250;  Bex  v.  Bird,  2  Show. 
87;  SmUh  ▼.  Butler,  Comb.  326;  Batdiffe  ▼.  Burton,  3  Bos.  &  P.  223,  229; 
Lee  ▼.  Oawel,  1  Cowp.  1;  8emayne*8  Case,  5  Ck>.  91  a;  Haggerty  v.  WUber^ 
16  Johns.  287;  S.  C,  8  Am.  Dec.  321;  Hubbard  v.  Moice,  17  Johns.  127; 
State  V.  Thackam,  1  Bay,  358.  As  to  notice  and  demand,  see  "  Disclosure  of 
Purpose  and  Demand  for  Admittance,**  infra.  The  cases  just  cited  also  show 
that  a  sheriff  can  not  justify  breaking  even  the  inner  doors  of  the  house  of  a 
stranger  merely  upon  suspicion  that  a  defendant  is  there,  for  in  this  case  his 
justification  depends  upon  his  finding  or  not  finding  the  defendant;  and  in  the 
other  case  it  does  not  so  depend,  because  defendant's  own  house  is  the  moel 
probable  place  to  find  him:  Johnson  y.  Leigh,  6  Taunt.  246;  Cooke  ▼.  Birt,  5 
Id.  765. 

2.  In  Execution  qf  Criminal  ProeeM.— The  officer  may  break  open  the  outer 
as  well  as  inner  doors  of  a  dwelling-house,  in  the  night  as  well  as  in  the  day* 
time,  after  demand  of  admittance  and  refusal,  to  arrest  the  owner;  becaoM 
the  outer  door  even  is  not  proof  against  the  "king's  kejrs,"  for  an  offioer 
holding  a  warrant  for  any  criminal  offense,  and  because  no  man  can  have  a 
castle  a^nst  the  king:  2  Hawk.  P.  C,  c  14,  sees.  1-9;  SemayneU  Case,  5 
Co.  91  a;  StaU  v.  SmUh,  1  N.  H.  346;  BeU  v.  Clapp,  10  Johns.  263;  Con^ 
monweaUJi  v.  Reynolds,  120  Mass.  190;  State  v.  Shaw,  1  Boot,  134;  KeUy  v. 
Wright,  Id.  83;  Lee  v.  Oansel,  1  Cowp.  1;  WiUiams  v.  Spencer,  5  Johns.  352; 
Fitch  V.  Lovdcmd,  Eirby,  386;  and  it  is  immaterial  whether  it  be  the  own- 
er's house  or  the  house  of  a  stranger,  except  that  in  the  latter  case  the  offioer 
is  justified  only  when  he  actually  finds  the  party  he  seeks  in  the  house  at 
the  time:  2  Hale  P.  C.  117.  This  right  to  break  doors  to  effect  an  arrest 
*' extends  to  every  sort  of  indictable  wrong,  where  the  arresting  party  is 
acting  under  a  lawful  warrant;  and  to  all  lawful  arrests  for  past  offenses, 
whether  by  officers  or  private  individuals:"  1  Bish.  Cr.  Pr.,  sees.  196,  197. 
Bishop  also  names  other  instances  to  which  it  extends,  and  cites  numerous 
autlioriues:  Id.  And  as  to  the  materiality  of  the  warrant,  Mr.  Bishop  deems 
it  only  reasonable  that  the  doctrine  applicable  to  lawful  arrests  with  warrant 
should  also  apply  to  arrests  without  warrant;  *'  for  they  are  made  just  as 
much  in  behalf  of  the  state  and  in  its  cause  as  are  the  others — ^the  question 
of  warrant  or  no  warrant  pertaining  to  form,  not  substance;  and  the  arrest 
in  ei^Ver  case  being  by  authority  of  law,  on  behalf  of  the  public:"  Id.  And 
the  more  reasonable  doctrine  concerning  arrests  upon  suspicion  of  felony  is 
that  the  doorft  may  be  broken  open,  with  or  without  warrant,  if  the  paorty, 
upon  demand,  refuse  to  open  them:  1  Hale  P.  C.  583;  2  Id.  117;  1  Bish.  Gr. 
Pr.,  sec.  196,  note  6. 

3.  ExpUmaUon  <^  Bredlang  Doors — Dwelling'house, — To  prevent  an  en- 
trance against  the  consent  of  the  occupant  into  a  dwelling-house  to  amal^ 
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Bpon  civil  process,  any  person  other  than  a  stranger  or  visitor  therein,  it  Is 
f«afficient  if  the  outer  door  be  closed.  Merely  opening  it,  then,  is  in  legal 
contemplation  a  breaking.  What  would  be  a  breaking  of  the  outer  door  in 
bnrglaiy  is  equally  a  breaking  by  the  sheriff.  Lifting  a  latch  is  in  law  just 
as  much  a  brdking  as  the  forcing  of  a  door  bolted  with  iron:  BcUeliffe  v. 
Burton,  3  Bos.  &  P.  223;  Lee  v.  Oansel,  1  CJowp.  16;  Seymour  v.  Oresham,  Cro. 
Eliz.  008;  Pentan  v.  Droum^  1  Keb.  698;  CurtU  v.  Hubbard,  1  Hill  (N.  Y.), 
337;  S.  C,  4  Id.  437;  Biaeop  t.  WhiU^  Cro.  Eliz.  759;  Haggerty  v.  TFttter, 
16  Johns.  288;  Buetenham  v.  Drancis,  11  Moore,  40;  Walker  v.  Fox,  2  Dana, 
404;  Dalton  on  Sheriff,  350;  Bogga  v.  Van  Dyle,  3  Harr.  (Del)  288.  A  sheriff 
entering  a  house  in  such  a  way  as  to  cost  a  burglar  his  life,  to  execute  civil 
process,  is  a  trespasser.  Stratagem  may  sometimes  be  lawfully  employed  by 
an  officer  not  entitled  to  break  outer  doors,  to  gain  admission:  Rex  v.  Back" 
kom$e,  Lofft,  61 ;  but  to  procure  one  inside,  by  some  fake  pretense,  to  open  the 
door,  and  then,  without  permission,  to  rush  in  with  violence,  is  a  breaking  on 
the  part  of  the  person  entering:  Parke  t.  Evane,  Hob.  62  a;  Waterhotue  v. 
SaltmarsJi,  Id.  263  a.  For  definition  of  dwelling  house,  see  Bishop  on  Stat- 
utory Crimes,  sees.  279-283;  Fiteh  v.  Lovdand,  Eirby,  386;  WiUiame  r. 
Spencer,  5  Johns.  352. 

4.  Diadoawre  of  Purpot  and  Demand  for  AdmiUaneo— Inner  and  Outer 
DooTB. — An  officer  can  not  lawfully  break  either  an  inner  door  or  an  outer 
door,  where  the  latter  is  lawful,  until  he  has  disclosed  to  the  inmates  of  the 
house  his  purpose  to  arrest  some  one  inside,  and  demanded  admittance. 
Otherwise  it  would  be  impossible  for  one  to  know  what  the  object  of  the 
person  breaking  open  the  door  might  be,  and  the  owner  has  a  right  to  oon* 
elder  it  an  aggression  on  his  private  property,  which  may  be  resisted  to 
the  utmost:  Lannock  r.  Brown,  2  Bam.  &  Aid.  592;  Waterhouse  v.  Salt' 
marnh.  Hob.  263  a;  Batel\ffe  v.  Burton,  3  Bos.  &  P.  229;  Lloyd  v.  Sandi- 
lands,  2  Moore,  207;  Semayne's  Case,  5  Co.  01  a;  Burdett  v.  AbboU,  14  East, 
1,  163;  8taU  v.  Shaw,  1  Root,  134;  KeUy  v.  WriglU,  Id.  83;  ComwonweaUh  v. 
lieynMs,  120  Mass.  190;  Bell  v.  Clapp,  10  Johns.  263;  State  v.  .Stiit^  X  N. 
H.  346.  An  entry,  authority,  or  license  given  by  a  party  will  not  make  the 
officer  a  trespasser:  Six  Carpenter$*  Case^  8  Co.  146  a;  but  officers  who  have 
been  peaceably  admitted  into  a  house  have  no  right  to  remain  there,  in  case 
the  prisoner  is  not  found,  to  await  his  return;  and  if  they  do  so  tarry  for  sev- 
eral hours  for  that  purpose,  they  are  trespassers  ab  initio:  /Toward  v.  Ooeaett, 
I  Car.  &  M.  380.  After  notifying  the  owner  of  a  dwelling-house  that  he  has 
a  criminal  warrant  against  a  person  therein,  and  demanding  and  being  re- 
fused admission,  the  sheriff  has  the  right  to  enter  even  the  outer  door  of  the 
boase  by  force,  for  the  purpose  of  serving  the  warrant,  and  he  can  not  be 
treated  as  a  trespasser  merely  because  he  has  failed  to  notify  the  owner  of 
the  house  who  the  person  sought  to  be  arrested  is,  no  inquiry  having  been 
made  in  relation  thereto,  even  though  the  person  sought  for  is  not  in  fact 
there:  Comnumwealik  v.  Irwin,  1  Allen,  587;  Commonwealth  v.  Reynolds,  120 
Mass.  190;  Barnard  v.  BarOeU,  10  Cush.  501.  lliis  seems  to  be  the  better 
view,  althon^  Chitty  sajrs:  "  It  is  at  the  peril  of  the  officer  that  the  party 
against  whom  he  has  obtained  the  warrant  be  found  there;  for  otherwise  he 
will  be  a  trespasser:*'  1  Ch.  Criro.  L.  58;  citing  2  Hale  P.  C.  117;  8emayne*s 
Case,  6  Co.  91  a;  Jcknson  t.  Leigh,  1  Marsh.  565;  S.  C,  6  Taunt.  246.  This 
qoaMcation  seems  to  have  also  the  further  American  support  of  the  princi- 
pal case.  If  an  arrsat  has  been  made,  and  the  person  arrested  escapes  and 
takes  refoge  in  his  dwelling-house,  the  officer  may  break  into  the  house  in 
|maik  of  him,  withoot  making  known  his  business,  demanding  admissioi^ 
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and  leoeiTiiig  refusal:  AUen  v.  Martin^  10  Wend.  300;  OyaUad  v.  Sked^  IS 
Masf.  620;  S.  C,  7  Am.  Deo.  172;  Cfenner  v.  Sparkes,  6  Mod.  173;  S.  C,  1 
Salk.  79.  And  the  offender  can  not  find  refage  in  the  castle  of  a  third  per- 
son, for  an  officer  in  immediate  pursoit  of  one  who  has  committed  a  crime  in 
his  presence,  or  for  the  purpose  of  perfecting  an  arrest,  may,  after  the  usual 
demand,  break  open  the  door:  See  cases  just  cited,  and  2  Hawk.  P.  C,  c  14, 
sec.  8;  CommonweaWi  v.  Reynolda^  120  Mass.  190;  BeU  v.  Clapp^  10  Johns^ 
263;  Stale  v.  Shaw,  1  Root,  134;  KeUy  v.  Wright,  Id.  83;  StaU  v.  Smith,  1 
N.  H.  346.  The  principal  case  also  supports  this  doctrine.  If,  however, 
the  officer  has  no  reasonable  ground  for  believing  the  defendant  to  be  secreted 
in  the  house  or  room  which  he  desires  to  enter,  he  should  always  make  a 
demand  for  admittance:  RaJtd^fft  v.  Burton,  3  Bos.  &  P.  228;  Semayne^a  Case, 
5  Co.  91  a;  Lee  ▼.  Oanael,  1  Cowp.  1;  Ilaggerty  v.  WiUber,  16  Johns.  287; 
S.  C,  8  Am.  Dec  321;  Hubbard  v.  Mace,  17  Johns.  127.  In  conclusion,  it 
may  be  said  that  whatever  doubts  there  may  be  in  English  law  as  to  the 
necessity  of  a  demand  in  case  of  felony,  a  previous  demand  is  undoubtedly 
necessary  in  case  of  a  misdemeanor:  Lannoek  v.  Brown,  2  Bam.  &  Aid.  593; 
McLtimon  v.  Bichardson,  15  Gray,  74  As  to  what  are  inner  doors,  see  Lee 
V.  Oansel,  1  Cowp.  1;  WilUame  v.  Spencer,  5  Johns.  352;  I^teh  v.  Lavekmd, 
Eirby,  386.    As  to  what  are  outward  doors  or  windows,  see  Foet.  320. 

PuBPOSS  TO  Ar&bst  should  be  Disclosed,  not  only  in  trying  to  effect 
an  arrest  in  a  dwelling-house,  but  in  all  other  cases;  and  this  general  rule 
applies  to  private  persons  as  well  as  officers.  The  object  of  making  an  arrest 
must  be  communicated,  or  at  least  it  must  be  inferable  from  the  circum- 
stances, or  otherwise  known  or  suspected:  if acJbei2^'«  Case,  9  Co.  65  a;  StaU 
V.  Bryant,  65  N.  C.  327;  Brooke  v.  Commonwealth,  61  Pa.  St.  352.  We  are 
now  speaking  of  the  rule  as  applicable  to  cases  whe^e  the  party  submits  to  the 
arrest,  and  not  where  he  makes  resistance  before  the  officer  has  time  to  give 
the  information.  The  particulars  of  authority  need  not  always  be  given,  and 
it  is  sometimes  proper  to  lay  hands  on  a  party  before  a  word  is  spoken;  but 
either  before  or  at  the  moment  of  arrest,  the  officer  ought  to  say  enough  to 
show  a  party  that  he  is  not  dealing  with  a  trespasser,  but  with  a  minister  of 
justice:  Bellows  v.  Shannon,  2  Hill  (N.  Y.),  86;  Countess  qfButland's  Cast,  6 
Co.  55  a;  Mackalley*s  Case,  9  Id.  69  a;  Commonwealth  v.  Field,  13  Mass.  :^1; 
Arnold  v.  Steepes,  10  Wend.  516;  Post.  310,  311;  Russell  on  Crimes,  451- 
514.  The  surroundings  of  the  particular  case  may  render  plain  the  purpose 
to  arrest;  and  if  they  do,  resistance  to  the  arrest  will  be  as  ill^al  as  if  the  samr) 
were  stated  in  words:  Bex  v.  Davis,  7  Car.  &  P.  785;  Bex  v.  Howarth^  1 
Moo.  C.  C.  207;  and  see  Bex  v.  Payne,  Id.  378;  Pew's  Case,  Cro.  Gk^.  1?8; 
Cook's  Case,  Id.  537;  State  v.  OarreU,  1  Winst.  L.  144;  John  v.  State,  40 
Tenn.  127,  147.  When  the  party  resists  and  interrupts  the  officer  before 
he  can  speak  all  his  words,  and  the  officer  is  mortally  wounded  by  him  and 
dies,  the  party  can  not  take  advantage  of  his  own  wrong,  and  such  a  killing 
is  murder:  Mackalley's  Case,  9  Co.  69. 

Nones  OF  OiYiciAh  Chabacteb. — An  officer  making  an  arrest  with  a 
warrant  should  give  some  notification  of  his  authority  as  such  officer;  and  if 
he  be  appointed  and  qualified,  and  authorized  by  a  warrant  to  arrest,  he  gives 
sufficient  notice  of  his  authority  to  do  so  by  reading  the  warrant  of  arrest: 
State  V.  Oreen,  66  Mo.  631;  wearing  the  accustomed  badge  of  office  is  also  a 
sufficient  notice  of  the  official  capacity,  even  in  the  case  of  a  fresh  incum- 
bent: YaUs  V.  People,  32  N.  T.  509;  and  see  Commonwealth  v.  Tobin,  108 
Mass.  426;  and  possibly,  if  he  was  elected  by  the  people,  that  may  be 
ieemed  a  sufficient  notice:  1  Bish.  Cr.  Pr.,  sec.  191.    A  known  offioer  is  not 
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andentood  to  be  one  known  to  the  party  who  is  to  be  arrested;  but  if  he  be 
so  oommoiily  known,  it  is  sofficient:  MaehaUe^a  Oa$e^  9  Co.  69  b.  It  has 
been  niled  in  England  that  an  officer  gives  sufficient  notice  of  what  he  is 
when  he  says  to  the  party,  "  I  arrest  you  in  the*  king's  name; "  and  in  each 
a  case  the  party,  at  his  peril,  ought  to  obey  him,  though  he  knows  him  not  to 
be  an  officer,  and  that  Uie  party  is  bound  to  obey,  though  from  the  darkness 
be  can  not  see  the  officer:  Id.  69;  see  Russell  on  Crimes,  839,  840.  And 
it  baa  been  held  that  a  known  officer  may,  without  a  warrant,  where 
he  is  informed  that  a  felony  has  just  been  committed,  arrest  the  person 
charged,  without  disclosing  tiie  charge  to  him,  and  wh^i  in  reality  there  was 
nothing  to  justify  the  arrest:  Rex  v.  Woolmer^  1  Moo.  C.  C.  334;  see  Rex  y. 
Oordon,  1  East  P.  C.  315,  352.  Where  one  is  committing  a  felony,  he  may 
be  arrested  by  an  officer  without  being  informed  of  the  charge:  Wolfv,  8UUe^ 
19  Ohio  St.  248;  so  where  one  just  having  committed  a  felony  is  attempting 
to  escape:  People  v.  Poclt  27  CaL  572.  Notice  is  not  necessary  in  such  cases, 
because  the  criminal  must  know  the  reason  why  he  is  apprehended:  Rex  ▼• 
Paynt^  1  Moo.  C.  C  378.  Notice  may  be  inferentially  shown,  and  a  small 
matter  will  amount  to  due  notification:  Rex  v.  Gordon^  1  East  P.  C.  315, 316, 
318,  352.  In  cases  of  homicide,  the  law  will  sometimes  presume  that  the 
party  killing  had  due  notice  of  an  officer's  intention  to  arrest,  especially  if  it 
be  in  the  day-time:  )  Hale  P.  C.  361;  Post  311;  see  2  Bish.  Cr.  L.,  sec  654. 

Showino  Wabrant  upon  DsMAiTD. — 1.  In  Ckue  of  Private  Pertone  and 
Unknown  Officers, — ^AU  private  persons,  and  officers  not  sworn  and  commonly 
known,  to  whom  warrants  are  directed,  must  show  them,  if  demanded,  in 
effecting  an  arrest.  This  universal  rule  is  unquestioned:  Arnold  v.  Steeve$t 
10  Wend.  515;  OammonweaUh  v.  lUld,  13  Mass.  321;  United  States  v.  Jaiier^ 
2  Abb,  265.  275;  State  v.  VuHis,  1  Hayw.  471;  Frost  v.  Thomas,  24  Wend. 
418.  And  a  special  deputy  is  bound,  upon  demand,  to  show  his  warrant, 
or  the  arrest  is  illegal:  Frost  v.  Thomas,  24  Wend.  418;  StaU  v.  JTtr^, 
2Ired.  L.  201;  Arnold  v.  Steeves,  10  Wend.  515;  Burton  v.  WUkinson,  18 
Vt.  186.  As  to  arrests  by  private  persons  without  warrant,  see  extended 
note  to  Eanes  v.  SteUe,  44  Am.  Dec  293. 

2.  In  Case  of  Sworn  and  Known  Officers,  there  seems  to  be  some  differ- 
ence of  opinibn.  There  is  no  doubt  that  if  such  an  officer  acts  out  of  his  own 
district,  he  must  show  his  warrant  on  demand  made:  State  v.  iTir&y,  2  Ired.  L. 
201;  State  v.  Curtis,  1  Hayw.  471;  Commonwealth  v.  Itdd,  13  Mass.  321.  But 
where  officers  are  acting  within  their  own  precincts,  Hawkins  laid  it  down 
that  they  need  not  show  their  warrant  to  the  party,  notwithstanding  a  de- 
mand for  the  sight  of  it;  yet  he  says  they  ought  to  acquaint  the  party  with 
the  substance  of  their  warrants:  2  Hawk.  P.  C,  c.  13,  sec  28;  see  2  Hale 
P.  C.  116;  Rex  v.  AUen,  17  L.  T.,  N.  S.,  222;  Rex  v.  Woolmer,  1  Moo.  a 
C.  334;  Rex  v.  Cordon,  1  East  P.  0.  315,  352.  And  this  doctrine  is  not  with- 
out American  support:  Drennan  v.  People,  10  Mich.  169;  State  v.  Townsend, 
5  Harr.  pel.)  487;  Arnold  v.  Steeves,  10  Wend.  514;  Woff  v.  State,  19  Ohio 
St.  248;  StaU  r.  Garrett,  1  Winst.  L.  144;  Commonwealth  v.  Cooley,  6  Gray, 
360;  State  v.  Curtis,  1  Hayw.  471.  Lord  Kenyon,  however,  in  Hall  v.  Roche, 
8  T.  B.  188,  observed  that  if  this  were  established  law,  it  would  be  a  most 
dangerous  doctrine,  because,  in  case  of  resistance,  the  legality  of  the  warrant 
would  become  material  in  cases  of  homicide  '*!  do  not  think,"  he  says, 
**  that  a  perscm  is  to  take  it  for  granted  that  another  who  says  he  has  a  war- 
rant against  him,  without  producing  it,  npeaks  truth.  It  is  very  important 
that,  in  all  cases  where  an  arrest  is  made  by  virtueof  a  warrant,  the  warranti 
if  demanded  at  least,  should  be  produced."    See  also  1  Ch.  Crim.  L.  41. 
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"  This  reaaoning/'  says  Mr.  Bishop,  "  would  settle  the  question,  if  there  had 
been  any  doubt,  that  a  private  person,  or  an  officer  not  known  to  be  snoh^ 
must  prodace  his  warrant.  Bat  something  oaght  to  be  allowed  to  official  po* 
sition;  and  if  one  known  by  me  to  be  an  officer  tells  me  he  has  a  warrant  to 
arrest  me,  claiming  that  it  is  legal  and  in  due  form,  as  he  necessarily  does  by 
the  very  act  of  attempting  the  arrest,  I  ought  to  yield  to  him  sufficiently  to 
famish  opportunity  for  celmly  looking  into  the  question.  Hence,  it  has 
been  considered  that  the  arrest,  the  explanation,  and  the  reading  of  the  war- 
rant when  demanded  '  are  obviously  successive  steps.  They  can  not  all  occur 
at  the  same  instant  of  time.'  And  in  the  case  of  a  known  officer,  '  the  ex- 
planation must  follow  the  arrest;  and  the  exhibition  and  perusal  of  the  war- 
rant must  oome  after  the  authority  of  the  officer  has  been  acknowledged  and 
his  power  over  his  prisoner  acquiesced  in.' "  1  Bish.  Gr.  Pr.,  sec  191,  citing 
'  CommonweaUh  v.  CooUy^  6  Gray,  350,  856,  857.  This  is  supported  by  the 
language  of  a  oourt  in  Delaware,  "  that  ^dth  regard  to  a  known  public  offioer 
of  the  county,  it  was  not  necessary  for  him  either  to  produce  his  warrant  or 
state  his  chiuracter  and  authority  before  making  the  arrest.  The  arrest  itself 
is  the  laying  hands  on  the  defendant;  and  it  might  be  defeated  by  the  oere> 
mony  of  producing  and  explaining  a  paper  before  the  arrest  is  made.  It  is 
quite  time  to  produce  the  authority  on  the  demand  of  the  party  arrested,  and 
after  the  arrest.  Every  one  is  bound  to  know  the  character  of  an  offioer  who 
is  acting  within  his  proper  jurisdiction,  and  every  citizen  is  bound  to  submit 
peaceably  to  such  officer,  until  he  can  demand  and  investigate  the  cause  of 
his  arrest.  If  the  offioer  have  no  proper  warrant  for  the  arrest,  he  is  liable  to 
the  defenJant  who  can  suffer  no  wrong  from  submitting  to  the  law;  but  if 
he  resist  before  such  investigation,  and  the  officer  have  authority,  he  is  in- 
dictable for  obstructing  such  offioer  in  the  discharge  of  his  duty:"  State  r. 
Tcwnaendt  5  Harr.  (Del.)  487.  This,  Mr.  Bishop  is  inclined  to  believe,  is  the 
present  American  law  on  the  subject,  and  he  refers  to  the  following  casest 
AmM  V.  Stuvti,  10  Wend.  514;  Kenum  v.  State^  11  Ind.  471;  Dremum  r. 
People,  10  Mich.  169;  State  v.  /Veeimm,  8  Iowa,  428;  Flatten  v.  State^  I 
Tex.  App.  673;  StaU  v.  Garrett,  1  Winst  L.  144.  It  will  be  observed  that 
a  l^gal  arrest  under  a  warrant  can  not  be  made  by  an  officer  without  he* 
has  it  with  him.  If  one  has  been  delivered  to  him,  and  he  has  left  it  at  his 
office  or  elsewhere,  yet  he  can  not  act;  it  must  be  in  his  immediate  possession. 
OaUliardy.Laxt<m,2BeBt&S.2&3;  S.  C,  9  €k>x C. 0. 127;  Begina  r.  Chap-^ 
man,  12  Id.  4;  S.  €.,  2  Eng.  Hep.  160.  A  due  regard  to  the  intereste  and 
righte  of  ,the  party  arrested  would  undoubtedly  indicate  that  he  should  be 
permitted,  by  an  inspection  of  the  authority  of  the  person  who  seeks  to  ar- 
rest him,  to  determine  ito  validity  and  the  course  he  should  pursue.  It  is 
certainly  the  more  prudent  and  advisable  course  for  the  officer  to  exhibit  the 
writ  under  which  he  acts,  at  least  when  it  is  demanded.  See  MaebaUey*$ 
Gate,  9  Co.  69;  ffodgea  v.  MoHts,  Cro.  Jao.  485;  GommonweaUh  v.  Held,  13 
Mass.  321.  As  to  arrest  by  officers  without  warrant,  see  extended  note  to 
issues  V.  State,  44  Am.  Dec.  292;  and  note  to  Boberte  v.  State,  55  Id.  104. 

Tdcb  whek  Arrxst  mat  bb  Madb. — ^By  the  conunon  law,  judicial  acta 
could  not  be  done  on  Sunday,  but  ministerial  acts,  such  as  an  arrest,  might 
be  lawfully  executed  on  that  day:  MackaUe^e  Gaae,  9  Co.  66  a.  This  was 
changed  by  the  statute  of  29  Car.  IL,  c.  7,  sec  6,  prohibitmg  arresto  on  Sun- 
days; but  this  statute  excepted  the  cases  of  treasons,  felonies,  and  breaches 
of  the  peace,  so  therefore  an  arrest  in  these  cases  may  be  made  on  that 
day:  LedwUhv,  GatehpoU,  Cald.  291;  King  v.  Myers,  I  T.  E.  265;  Anattf- 
MOMS,  Willes.'459;  Pearee  v.  Atwood,  13  Mass.  324;  Gcmmamoealth  y.  Eiffn^ 
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1  Serg.  &  R.  351;  WdU  v,  Cfumey,  8  Bam.  ft  Cress.  769;  Ooddard  v.  Harr%$, 
5  Moo.  &  P.  122;  S,  C,  7  Bing.  320;  see  Shaw  v.  Dodge,  5  K.  H.  402.  Since 
the  statute,  an  arrest  on  Sunday,  in  cases  within  the  exceptions,  has  been 
treated  in  England  as  absolutely  Toid,  and  not  cured  by  any  act,  neglect,  or 
waivero/the  party  interested:  WiUonY.  Tucker,  1  Salk.  78;  Taylory,  Philips, 
t  £a«t,  i66;  Morgan  ▼.  Johnson,  1  H.  Black.  628;  I  Bussell  on  Crimes,  840; 
L%fi>rd  f.  Tyrrel,  1  Anst.  85;  WeUs  v.  Qumey,  8  Bam.  &  Cress.  771;  Atkin- 
mm  V.  JanMon,  5  T.  R.  25;  &  parte  Eggtngton,  18  Jur.  224;  Parker  v.  Moor, 

2  Sal>.  626;  S.  C,  2  Ld.  Baym.  1028;  S.  C,  6  Mod.  95;  Feaiherfttontliaugh 
V.  Af Vinson,  Bames,  373;  Bex  v.  Myers,  1  T.  R.  265;  see  also  Benninghoff  v. 
Otw^  37  How.  Pr.  235;  Cooper  v.  Adams,  2  Blackf.  294;  XeUh  v.  -TuUle, 
28  Me.  326;  Main  v.  McCarty,  15  IlL  441.  This  is  largely  a  subject  of  statu- 
tory regulation,  and  it  may  be  said  that  without  the  statutory  prohibitloDB, 
an  arrest  may  be  made,  with  or  without  warrant,  at  any  time  of  the  day  or 
nighty  or  on  any  day,  including  Sunday:  State  v.  Smith,  1  N.  H.  346;  Beil  v. 
(£tpp,  10  Johns.  263;  StaUv. Shaw,  1  Boot,  134;  StaU^. Brenan*s  Liquors^ 
25  Coon.  278;  1  Bussell  on  Crimes,  840;  Mackalley's  Case,  9  Co.  66  a;  1  Hale 
P.  a  457;  1  Hawk.  P.  a,  o.  31,  sec  62. 

UHiTBOBaaABT  ViOLBNOB  TO  BB  Atoidsd. — ^Tho  amouut  of  foroe  which 
may  be  lawfully  used  in  effecting  an  arrest  is  no  more  than  is  actually  neoee- 
sary  to  secure  the  arrest  and  safe  custody  of  the  accused:  State  v.  Mfihon^  3 
Hair.  (Del)  563f  Levyr.  Edwards,  l^Ctn.  &  P.  40;  Cfiroux  v.  State,  40  Teat. 
97;  Shades  v.  King,  52  Ala.  272.  If  he  uses  more  force  than  the  occasion 
calls  for,  he  is  guilty  of  an  assault  and  battery:  Golden  t.  Stale,  1  S.  C.  292; 
Beaoerts  v.  State,  4  Tex.  App.  175.  The  ofBcer  can  not  drag  the  defendant 
about  or  strike  him,  unless  these  acts  are  rendered  necessary  by  his  resistance: 
Kreger.  ▼.  Oabom,  7  Blackf.  74;  yet  he  can  not  be  made  liable  by  the  defend- 
ant  except  for  wanton  yiolenoe:  Wright  v.  Keith,  24  Me.  158.  But  as  to  his 
liability  for  arresting  the  wrong  person,  see  extended  note  to  Banes  ▼.  State, 
44  Am.  Dec  291.  Mr.  Murfree,  in  his  work  on  sheriffs,  section  148,  remarks 
"that  there  b  prevalent,  not  only  among  officers  of  every  grade,  but  through- 
out the  community,  an  exaggerated  idea  of  the  powers  in  this  respect  which 
the  law  vouchsafes  to  its  ministers.  A  sheriff  constable,  or  policeman,  with 
a  revolver,  and  a  warrant  charging  a  misdemeanor,  is  popuUu-ly  supposed, to 
hold  the  keys  of  life  and  death,  and  as  he  frequently  shares  in  the  delusion,  he 
abuses  his  powers  with  sometimes  very  tragical  r^ults.  What  the  law  doea 
allow  in  the  use  of  physical  force  is  the  very  minimum  by  which  the  desired 
object  can  be  attained.  Whatever  a  rash  or  over-zealous  offic(>r  may  do  in 
excess  of  this  is  without  warrant  of  law:**  Citing  State  v.  Mahon,  3  Harr. 
Pel.)  668;  Kreger  v.  Osbom,  7  Blackf.  74;  Wright  v.  Keith,  24  Me.  158;  Har- 
rison V.  Hodgson,  10  Bam.  &  Cress.  44.5.  There  may  be  cases  in  which  a  person 
may  justify  laying  hands  upon  another  in  order  to  serve  him  with  civil  process: 
Harrison  v.  Hodgson,  supra,  A  constable  in  preventing  a  breach  of  the  peace 
may  arrest  any  one  who  stands  in  the  way  with  intent  to  prevent  him  from  so 
dmng,  but  the  officer  can  not  justify  striking  him:  Levy  v.  Edwards,  I  Car. 
It  P.  40.  An  officer  must  not  be  too  hasty  and  violent  in  the  exeniise  of  his 
authority:  Imason  v.  Cope,  5  Id.  193.  Upon  a  trial  for  assault  and  battery, 
evidence  that  the  prosecutor  had  committed  petit  larceny,  and  that  the 
alleged  assault  and  battery  by  the  defendant  consisted  in  arresting  the  prose- 
cutor therefor,  without  proceed  and  delivering  him  to  a  public  officer,  will 
constitute  a  complete  defense:  People  v.  Adler,  3  Park.  Cr.  249.  An  officer 
is  entitled  to  the  possession  of  the  warrant  under  which  he  acts,  and  if  he 
daliTer  it  to  the  party  against  whom  it  is  issued,  and  he  refuse  to  redeliver  it^ 
▲m.  Dxc  Toil,  IXt—ll 
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the  officer  may  use  so  much  force  as  is  necessary  to  get  possession  of  it  again, 
and  no  more:  Rex  v.  MtUon,  Moo.  &  M.  107;  S.  CfSub  nom..  Rex  v.  MiUon,  3 
Oar.  &.  P.  31.  But  even  while  committing  a  felony,  a  patty  should  not  be 
unnecessarily  killed  by  another,  and  without  any  attempt  to  arrest  him:  Regifui  ■ 
T.  Murphy,  1  Craw.  &  D.  20;  Oardiner  y.  Thibodeau,  14  La.  Ann.  732;  Rex 
▼.  ScuUy,  1  Gar.  &  P.  319;  Hailaway's  Case,  W.  Jones,  198;  S.  C,  Cro.  Car. 
131. 

KiLLiNO  TO  Etfect  Abiuest  IK  CiviL  SuTT.—No  private  person  can  of  his 
own  authority  arrest  in  civil  suits:  1  East  P.  C.  306;  and  it  is  said  that  "if 
the  party  against  whom  the  process  has  issued  fly  from  the  officer  endeavor- 
ing to  arrest  him,  and  he  be  killed  by  him  in  the  pursuit,  Lord  Hale  thinks 
it  is  murder;"  probably  intending  to  speak  only  "of  the  officer's  intentionally 
killing  the  defendant  in  his  flight,  not  being  able  to  overtake  him.**  But  Mr. 
Justice  Foster  says:  "It  will  be  murder  or  manslaughter,  as  circumstances 
vary  the  case;  for  if  the  officer,  in  the  heat  of  the  pursuit,  and  merely  in 
order  to  overtake  the  defendant,  should  trip  up  his  heels  or  give  him  a  stroke 
with  an  ordinary  cudgel  or  other  weapon  not  likely  to  kill,  and  death  should 
unhappily  ensue,  this  will  not  amount  to  more  than  roanplaughter.  The 
blood  was  heated  in  the  pursuit,  and  no  signal  mischief  was  intended.  But 
if  he  made  use  of  a  deadly  weapon,  it  will  Amount  to  murder.  The  mischiev- 
ous, vindictive  spirit  determines  the  nature  of  the  ofiense.**  The  case  of  a 
defendant  flying  after  an  arrest  actually  made,  or  out  of  custody  in  execution 
for  debt,  seems  also  to  be  governed  by  the  same  rules  as  where  the  party  flies 
to  avoid  an  arrest.  "  But  certainly,"  notwithstanding  the  case  reported  by 
Bolle  to  the  contrary,  "  in  case  of  resistance  made,  the  person  having  author- 
ity to  arrest  may  repel  force  with  force,  and  need  not  give  back;  and  if  death 
unavoidably  ensue  in  the  struggle,  he  will  be  justified:"  1  East  P.  C.  306;  1 
Hale  P.  C.  481;  Post.  271;  CaJfidde's  Coat,  1  Roll  189. 

EiLUNo  TO  Effect  Abbest  of  Okk  Flti5o  from  Misdeueakob. — Par- 
ticular attention  must  be  called  to  the  distinction  between  arrests  for  felon- 
ies and  those  for  mere  misdemeanors.  Where  one  is  comnutting  a  felony, 
and  when  an  officer  attempts  to  arrest  him,  runs  away,  the  officer  may,  after 
calling  upon  him  to  stop,  shoot  at  him  to  compel  him  to  do  so,  if  he  will  not 
stop;  but  the  law  confers  no  right  to  take  such  extreme  measures  in  mere 
misdemeanors.  "  It  is  not  lawful  to  kill  the  party  accused  if  he  fly  from  the 
flCrrcst,  though  he  can  not  be  otherwise  overtaken,  and  though  there  be  a 
warrant  to  apprehend  him;  and  generally  speaking,  it  will  be  murder;  but 
under  drcumstances  it  may  amount  only  to  manslaughter,  if  it  appear  that 
death  was  not  intended.  In  some  instances,  however,  of  flight  in  cases  of 
flagrant  misdemeanors,  such  as  the  one  before  mentioned  of  a  dangerous 
wound  given,  the  same  extremity  may  be  resorted  to  if  the  party  can  not  be 
otherwise  overtaken;  but  this  is  founded  upon  a  presumption  that  the  offense 
may  turn  out  to  be  a  felony:**  1  East  P.  C.  302;  and  see  1  Hale  P.  C.  481; 
Post.  271;  Wbart.  on  Hom.,  sec  213;  Brady  v.  Price,  19  Tex.  285;  Middleton 
V.  Holmes,  3  Port.  424;  Regina  v.  Dadson,  2  Den.  Cr.  C.  35;  Dvperrierv,  Dau- 
trhe,  12  La.  Ann.  664. 

EiLLiNo  to  Effect  Abbest  of  0ns  Fltino  fbom  Feloitt. — "If  a  felony 
be  committed,  and  the  felon  fly  from  justice,  or  a  dangerous  wound  be  given, 
it  ia  the  duty  of  every  man  to  use  his  best  endeavors  for  prev^iting  an 
escape;  and  if  in  the  pursuit  the  felon  be  killed,  where  he  can  not  be  other- 
wise taken,  the  homicide  is  justifiable.  But  if  he  may  be  taken  in  any  case 
without  such  severity,  it  is  at  least  manslaughter  in  him  who  kills  him.** 
And  ite  necessity  of  such  killing  is  a  fact  for  the  jury  to  determine:  1  East 
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p.  0.  296;  and  see  Foet.  271;  1  Hale  P.  C.  489;  1  Hawk.  P.  0.  81  *The 
case  of  flight  is  different  from  resistance.  If  the  warrant  be  for  felony,  flight 
is  tantamoont  to  resistance,  and  the  flying  felon  may  be  Justifiably  killed  if 
he  can  not  be  otherwise  secured.  In  cases  of  misdemeanor,  resistance  will 
justify  killing,  though  flight  will  not;  for  in  such  cases  the  law  considers  it 
better  that  the  accused  should  escape  than  that  a  life  should  be  taken:*' 
Boshe,  C.  J.,  in  Sex  v.  JPhmerty,  1  Craw.  &  D.  166,  note.  See  MackaUef^M 
Cctff,  9  Co.  65  b.  An  officer,  however,  employed  to  guard  a  copse,  who  fires 
at  and  wounds  one  for  stealing  Wood  therefrom,  where  there  is  no  other  way 
of  bringing  him  to  justice,  can  not  justify  his  act  if  he  did  not  know  at  the 
time  that  a  felony  was  being  committed  by  the  wounded  man:  Begina  t.  Dad' 
soa,  2  Deo.  Cr.  C.  85;  S.  C,  Temp.  &  M.  385;  1  Eng.  L.  &  Eq.  566;  14  Jur. 
1051.  Where  the  party  does  not  resiBt,  but  merely  flies  to  avoid  arrest^  the 
officer  mnst  cantionsly  regulate  his  conduct.  Still  more  so  must  a  private 
person.  He  can  not  act  without  authority  of  law;  and  if  he  commits  a  homi- 
cide, he  most  not  only  show  that  a  felony  was  actually  committed,  but  that 
he  avowed  his  object  to  arrest,  that  the  felon  refused  to  submit,  and  that  the 
killing  was  neoessaiy  to  effect  it:  StaU  y.  Andenon,  I  Bm  {S.  C.),212;  State  ^ 
▼.  £uiMer/ord,  1  Hawks,  457;  UtuUd  States  v.  Travere,  2  Wheel  510;  State  ▼. 
Boom,  2  Dev.  58;  Beat  ▼.  Howarth^  Moo.  C.  C.  207;  Bex  v.  WiUiams,  Id. 
387.  The  law  will  extenuate  a  homicide  committed  in  the  prevention  of  a 
felony,  though  the  slayer  be  but  a  private  person:  State  v.  Boane^  2  Dst.  58; 
OUver  V.  State,  17  Ala.  587;  DiU  ▼.  State,  25  Id.  15;  because  it  is  for  the  pur- 
pose of  preventing  crime,  and  not  by  way  of  punishment  for  it;  but  after  it 
is  committed,  private  persons  must  be  governed  by  the  law  above  announced. 

KlLUNO  WHBBB    RiSISTANOS  IS  OVFKBBD  IN   ElTHSR  FkLDNIES  OB   MlS- 

DKMSAKOBS. — An  officer  in  the  execution  of  his  duty  is  justified  in  taking 
away  life,  if  it  be  indispensably  necessary,  but  not  otherwise.  If  he  have  a 
wsrrant  for  any  crime,  from  the  highest  to  the  lowest,  whether  a  felony  or  a 
misdemeanor,  snd  the  party  resist,  and  the  officer  have  no  means  of  making 
him  smenable  exoept  by  killing  him,  he  is  justified  in  so  doing:  Bushe,  0.  J., 
in  Bex  v.  Finnerty,  1  Craw,  ft  D.  167,  note;  1  East  P.  C.  302;  2  Hale  P.  C. 
117;  UnUed  Stateav.  Jailer,  2  Ahh.  265;  Statey.Oreett,eeiio.  631;  it  makes 
no  diffiarence  whether  it  is  a  civil  or  criminal  suit:  Fost.  321;  and  in  feloniee 
this  extreme  measure  may  be  taken  by  private  persons  as  well  as  officers,  for 
the  law  makes  every  person  an  officer  to  apprehend  a  felon:  1  Hale  P.  C.  489; 
I  Hawk.  P.  C  81,  c  10,  sec  11.  In  fact,  all  persons  having  authority  to 
snrest,  and  using  proper  means  for  that  purpose,  may  justify  the  killing  of  a 
resisting  party;  Fost  270;  1  East  P.  0.  295;  State  v.  Garrett,  1  Winst  L. 
144;  StaU  v.  Makon,  3  Harr.  (DeL)  5^;  State  v.  Boane,  2  Dev.  58;  Mortony. 
Bradie^,  30  AhL  683;  Arthur  ▼.  WelU,  2  MiU  Const.  314;  UnUed  States  v. 
She,  1  Hughes,  560;  Brooks  v.  Commonwealth,  61  Pa.  St.  352;  Mesmer  ▼. 
Commomoealth,  26  Gratt.  976;  Golden  r.  State,  1  S.  C.  292;  State  v.  Ander- 
mm,  1  Hill  (S.  C),  327;  Clements  v.  State,  50  Ala.  117.  But  if  the  killing 
were  after  the  resistance  ceased,  or  if  the  other  party  were  not  authorized  to 
arrest,  it  would  be  manslaughter  at  least,  if  not  murder:  1  East  P.  C.  297; 
Post.  291;  Conraddy  v.  People,  5  Park.  Cr.  234;  Whart  on  Horn.,  213  a; 
and  see  James  ▼.  State,  44  Tex.  314;  MUchdl  ▼.  State,  54  Am.  Dec.  253. 

KiLLDTO  TO  PuKYKNT  ESCAPE. — 1.  In  Felonks, — ^If  killing  is  justifiable  in 
effecting  the  arrest  of  one  for  felony,  it  would  seem  to  be  equally  so  to  pre- 
heat escape  after  an  actual  arrest^  and  so  is  the  law,  where  such  an  extreme 
BMSSore  is  neoessaiy:  1  East  P.  C.  298;  1  Hale  P.  C.  489;  Fost  271;  S 
Bab  P.  C.  75,  76,  91,  101,  102;  2  Hawk.  P.  C,  c  12,  sec  1;  and  this  rule  if 
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not  oonfined  to  thdM  who  are  present,  so  ai  to  have  ooolar  proof  of  the  fact, 
or  to  thoee  who  first  oome  to  the  knowledge  of  it;  for  if  in  these  oases  fresh 
parsuit  be  made,  and  a  fortiori  if  hue  and  ory  be  levied,  all  who  join  in  aid  of 
those  who  began  the  pursnit  are  under  the  same  protection  of  the  law:  Id. 

2.  In  Misdemeanors. — ^However,  the  law  will  not  extenuate  a  homicide 
oomn^itted  by  an  officer  to  prevent  an  escape  after  aotoal  arrest.  This  must 
be  distingoished  from  cases  of  resistance  to  arrest  for  misdemeanors,  and,  as 
in  cases  of  flight  from  arrest  for  mere  misdemeanors,  the  law  places  too  hi^ 
an  estimate  upon  a  man's  life  to  permit  an  officer  to  kill  him,  while  unresist- 
ing, simply  to  prevent  an  escape:  Caldwell  v.  State,  41  Tex.  86;  1  Hale  P.  C 
481;  Fost.  271;  Bex  v.  Tranter,  1  Stra.  600;  Bex  v.  Finnerty,  1  Craw,  k  D. 
168,  note;  State  v.  Buther/ord,  1  Hawks,  457;  Wharton's  Cr.  L.,  sees.  404, 
405;  ForsUr'B  Case,  1  Lew.  C.  C.  187;  1  Russell  on  Crimes,  857;  but  if  the 
party  assault  the  officer  with  such  violence  that  he  has  reasonable  grounds 
for  believing  his  life  to  be  in  danger,  he  may  justify  killing  the  party:  1 
Russell  on  Crimes,  857;  Staie  v.  Andereon,  1  Hill  (S.  C),  327.  An  individual 
unlawfully  arrested,  however,  is  justified  in  escaping  if  he  can:  State  v.  Ward^ 
5  Harr.  (Del.)  406;  Bex  v.  Curran,  3  Car.  &  P.  397;  and  see  State  v.  Phinney, 
42  Me.  ^;  Wood  v.  Kinsman^  5  Vt.  588;  SkUe  v.  OUver,  2  Houst.  585;  Lewis 
V.  State^  40  Tenn.  128;  but  if  the  arrest  be  lawful^  the  offioeiv  though  oon- 
senting  to  the  escape,  ia  bound  to  retake  the  prisoner,  for  the  public  ought 
not  to  be  deprived  of  any  right  by  an  escape,  of  whatever  kind,  from  custody 
under  criminal  process:  Clark  v.  Cleveland,  6  Hill,  344;  Arnold  v.  Sleeves^  10 
Wend.  515;  Oano  v.  HaU,  42  N.  T.  67;  Dickinson  v.  Brown,  1  Esp.  218;  S. 
C,  Peak^  234;  BuU  v.  Jones,  1  Qow  N.  P.  99;  1  Ch.  Crim.  L.  61;  2  Hawk. 
P.  C,  c.  19,  sec.  12.  But  see  Doyle  v.  BusseU,  30  Barb.  300,  disapproving 
Clark  V.  Cleveland,  6  Hill,  344.  Statutes  sometimes  provide  that  "a  pris- 
oner under  sentence  of^death  or  imprisonment  in  the  penitentiary,  or  at- 
tempting to  escape  from  the  penitentiary,  may  be  killed  by  the  officer  having 
l^al  control  of  him,  if  his  escape  can  in  no  other  way  be  prevented; "  but 
this  authority  to  kill  to  prevent  escape  does  not  authorize  an  officer  to  kill 
An  (Bsoaped  oonviot  in  trying  to  rearrest  him:  Wright  v.  States  44  Tex.  645. 


P^BBT  V.  HeNSLET. 

[u  b.  mombob,  474.) 
Lett  upon  Pbopsbtt  Exempt  veou  Exxoution,  witbout  Absert  ov  Db- 

fkndant,  is  invalid. 
Dbltvebt  Bond  Exacted  bt  Legal  Coxbcion,  fob  Pbopsbtt  Exxmpv 

rsoM  Execution,  but  levied  upon  without  defendant's  assent,  is  no  reo- 

ognition  of  the  validity  of  the  levy  or  waiver  of  defendant's  right;  it  !« 

void,  and  equity  will  relieve  against  it. 

Ebbob  to  Morgan  circuit.    The  opinion  states  the  case. 

Farrow  and  Peters^  for  the  plaintiffs. 

Harlan,  for  the  defendant. 

By  Coorty  Sdcpson,  J.    The  only  question  in  this  case  is»  Can 
a  soreiy  in  a  forthcoming  or  delivexy  bond  apply  to  a  court  of 
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equity  for  relief ,  on  the  ground  that  the  property  on  which  the 
execution  had  been  levied,  and  for  the  deliveiy  of  which  the 
forthcoming  bond  had  been  executed,  was  the  only  work-beast 
that  belonged  to  the  defendant  in  the  execution,  who  was  a  bona 
fide  housekeeper  at  the  time  the  execution  issued  and  the  levy 
was  made? 

As  the  property  levied  on  was  not  subject  to  execution,  unless 
the  defendant  waived  his  legal  right  to  its  exemption,  of  which 
there  was  no  evidence,  the  plaintiffs  in  the  execution  have  not 
sustained  any  injniy  by  the  failure  of  the  defendant  to  deliver 
the  property  according  to  the  stipulations  in  his  bond.  And  as 
the  levy  was  illegal,  and  the  forthcoming  bond  was  taken  to 
carry  into  effect  this  illegal  act,  it  would  be  inconsistent  with 
eveiy  principle  of  justice  and  equity  to  permit  the  plaintiffs  to 
avail  themselves  of  a  legal  advantage  thus  improperly  and  ille- 
gally obtained,  and  compel  the  surety  in  the  bond  to  pay  the 
debt 

In  opposition  to  the  relief  prayed  for  by  the  surety,  it  is  argued 
that,  as  he  entered  into  the  bond  voluntarily,  and  permitted  a 
forfeiture  of  it  to  occur,  by  a  &ilure  to  have  the  property  de- 
livered, whereby  he  became  liable  for  the  debt,  he  can  not 
claim  the  aid  of  a  court  of  equity  to  release  him  from  his  own 
voluntary  undertaking;  and  that  the  execution  of  the  bond  was 
a  virtual  admission  that  the  property  was  liable  to  execution. 

This  argument  is  evidently  fallacious.  Although  the  bond 
was  entered  into  voluntarily  by  the  obligors,  yet  the  necessity 
for  itB  execution  was  produced  by  an  illegal  act,  and  therefore 
its  execution  may  with  propriety  be  said  to  have  been  induced 
by  legal  coercion.  Besides,  as  the  property  levied  on  was  not 
subject  to  execution,  the  bond  is  not  founded  on  any  considera- 
tion either  good  or  valuable.  Its  execution  under  the  circum- 
stances can  not  be  regarded  as  an  implied  admission  that  the 
property  was  liable  for  the  debt.  If  the  horse  had  been  deliv- 
ered under  the  bond,  the  defendant  in  the  execution  might  still 
have  objected  to  the  sale,  and  if  a  sale  had  been  made,  he  might 
have  sued  the  officer,  and  recovered  the  value  of  his  horse.  The 
existence  of  such  a  right  demonstrates  that  the  execution  of  the 
bond  did  not  amount  to  an  admission  that  the  property  levied 
on  was  liable  to  the  execution;  and  as  the  defendant  failed  to 
deliver  the  property,  he  thereby  virtually  claimed  its  exemption 
from  execution. 

To  enforce  the  forfeiture  of  this  forthcoming  bond  would  be 
unjust  and  unconscientious;  consequently  a  perpetual  injuno- 
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fcion  against  its  enforcement  should  have  been  ordered  by  the 
court  below. 

Wherefore  the  judgment  is  reversed  and  cause  remanded, 
that  a  judgment  may  be  rendered  in  conformiiy  with  this  opin- 
ion. 


Jabvis  V.  Davib. 

[U  B.  MOHBOB,  829.] 

Absoluti  Bill  or  Salx  or  Personal  Pbopebtt,  nnlees  it  be  ''fdUowed 
and  accompanied"  by  tbe  poesession  of  the  parohaaer,  is  void  as  to 
creditors  of  the  vendor. 

Whxbx  Pabties  to  Absoluts  Bill  or  Salb  or  Personal  Propbrtt  Re- 
side TooETHEB,  an  actual  visible  change  of  possession,  such  as  might  bo 
nnderstood  and  known  in  the  neighborhood,  is  necessary  to  Test  title  iu 
the  vendee— there  must  be  more  than  a  mere  formal  or  colorable  delivery. 

Possession,  when  Sale  is  Made,  Follows  Title,  and  as  between  the  par- 
ties themselves,  is  presumed  to  be  with  vendee;  but  this  presumption 
may  be  repelled  by  proof  that  the  vendor  stUl  remained  in  the  possession 
of  the  property,  and  that  no  change  of  possession,  either  actual  or  ooo- 
stmctive,  was  made  or  intended  to  be  made  by  the  parties. 

Actual  Possession  or  Propebtt  bt  Vendor  after  Sale,  Listino  it  ior 
Taxation,  treating  it  as  his  own,  and  apparently  owning  it  when  he  con- 
tracted debts,  wiU  repel  the  legal  presumption  that  potsession  passed  to 
the  vendee  by  transfer  of  title, 

AvPBAL  from  the  Louisville  chancery  courL  The  opinion 
states  the  facts. 

Speed  and  WarihingUm,  for  the  appellant. 
Johnston  and  lAndsey^  for  the  appellee. 

By  Court,  SnfPSOH,  J.  This  petition  in  equity  was  filed  by 
Jarvis  against  Davis  and  Mrs.  Bell  to  attach  some  slaves  in  th^ 
possession  of  the  latter,  as  the  proi>erty  of  her  co-defendant. 

The  plaintiff  alleged  in  his  petition  that  he  held  a  note  on 
the  defendant  Davis  for  upward  of  five  hundred  dollars,  which 
was  due  and  unpaid;  that  said  defendant  had  removed  from  the 
state,  and  was  absent  therefrom;  that  Mrs.  Bell,  his  mother-in*- 
law,  had  in  her  possession  some  slaves  whioh  belonged  to  her 
co-defendant,  and  whioh  had  been  placed  in  her  hands  by  hiiQ 
for  the  fraudulent  purpose  of  preventing  his  creditors  from 
collecting  their  debts,  and  that  she  was  about  to  remove  with 
said  slaves  to  the  state  of  Missouri,  where  her  son-in-law  had 
gone. 

The  defendants  denied  that  the  slaves  which  were  attache^ 
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belonged  to  DaTis,  and  contended  that  they  were  the  property 
of  Mrs.  Bell,  purchased  by  her  from  her  co-defendant,  fairly 
and  for  a  full  consideration.  The  petition  was  dismissed  by 
the  chancellor,  so  far  as  it  sought  to  subject  the  slaves  to  the 
payment  of  the  plaintiff's  debt,  and  from  that  judgment  he  has 
appealed. 

The  following  facts  are  established  by  the  testimony  in  the 
cause:  Mrs.  Bell  had  resided  for  many  years  with  her  son-in- 
law,  Davis.  She  owned  a  negro  woman,  which  was  sold  by 
him,  and  the  money  arising  from  the  sale  he  appropriated  to 
his  own  use.  He  afterward,  in  October,  1819,  in  payment  of 
this  debt,  sold  to  her  the  negro  woman  in  contest,  and  executed 
to  her  an  unconditional  bill  of  sale  for  the  slave.  Sinc^  that 
time  the  woman  has  had  three  children.  At  the  time  of  the 
sale  the  slave  was  in  possession  of  Davis,  the  vendor,  and  con- 
tinued in  his  possession  from  that  time  until  he  removed  to  the 
state  of  Missouri,  in  March,  1853,  a  few  days  before  this  action 
was  commenced.  He  listed  the  slave  for  taxation  after  the  sale, 
paid  the  taxes,  and  in  all  other  respects  treated  her  as  his  own, 
until  some  time  in  the  year  1852,  when,  an  execution  against 
him  being  in  the  hands  of  the  sheriff,  he  disclaimed  having  any 
right  or  title  to  her.  Mrs.  Bell  lived  with  him  when  the  sale 
was  made,  and  continued  to  reside  with  him  until  he  started  for 
Missouri,  and  then  the  slaves  were  left  in  her  possession,  to 
take  with  her  when  she  followed  him,  which  she  intended  to  do 
in  a  short  time. 

The  question  that  arises  upon  this  state  of  facts  is,  whether 
the  slaves  are  or  are  not  liable  for  the  plaintiff's  demand  against 
the  vendor.  The  debt  was  contracted  in  June,  1851,  after  the 
sale  was  made. 

The  general  doctrine  is  well  established,  that  an  absolute  bill 
of  sale  of  personal  property,  unless  it  be  *'  followed  and  ac- 
companied" by  the  possession  of  the  purchaser,  is  void  as  to 
the  creditors  of  the  vendor. 

This  general  rule,  which,  so  far  as  it  is  ap^cable,  is  inflex- 
ible, has  not  been  controverted  in  the  argument;  but  it  is  con- 
tended that  where  the  vendor  and  vendee  reside  together  when 
the  sale  is  made,  then  the  title  passes  to  the  vendee,  and  the 
possession,  by  legal  construction,  accompanies  the  title,  an^ 
no  other  change  of  the  possession  is  necessary  except  that  wjiic^ 
in  such  a  case  is  produced  by  the  operation  of  the  law.  \ 

As  between  the  parties  themselves,  where  they  reside  together, 
the  possession,  when  a  sale  is  made,  follows  the  title,  and  is 
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presumed  to  be  with  the  yendee;  but  this  presumption  maj  be 
repelled  by  proof  that  the  vendor  still  remained  in  the  posses- 
sion of  the  property,  and  that  no  change  of  possession,  either 
actual  or  constructiye,  was  made  or  intended  to  be  made  by 
the  parties. 

But  suppose  this  legal  presumption  not  to  be  repelled,  will 
tha  constructiye  delivery  of  the  possession,  produced  by  the 
transfer  of  the  title,  where  no  visible  alteration  in  the  actual 
possession  accompanies  the  sale,  relieve  the  purchase  from  the 
operation  of  the  rule,  and  make  it  valid  so  far  as  the  creditors 
of  the  vendor  may  be  affected  by  it  ? 

The  doctrine  of  constructive  fraud  seems  to  be  founded  on 
two  reasons:  1.  That  the  retention  of  the  possession  by  the 
former  owner,  after  an  absolute  sale  of  the  property  to  another, 
being  inconsistent  with  the  terms  of  the  sale,  is  a  badge  of  fraud 
and  coUusion;  2.  That  as  the  possession  of  personal  property  is 
evidence  of  ownership,  the  vendor  by  remaining  in  Uie  posses- 
sion of  it  continues  to  be  the  ostensible  proprietor,  and  is 
thereby  permitted  to  enjoy  a  delusive  credit,  which  is  calculated 
to  deceive  and  injure  those  persons  with  whom  he  may  deaL 
The  last  reason  referred  to  seems  to  be  the  most  important,  and 
has  led  to  those  decisions  in  support  of  the  rule  by  which  it  has 
been  held  that  a  mere  momentary  delivery  of  the  possession  to 
the  vendee,  who  immediately  returns  it  to  the  vendor,  is  insuffi- 
cient to  take  the  sale  out  of  the  operation  of  the  rule:  Ooldsbary 
V.  Jfay,  1  Litt.  254.  That  there  must  be  an  actual  visible 
change  of  the  possession,  and  that  the  vendee,  having  acquired 
it  under  his  purchase,  must  have  enjoyed  it  so  as  to  show  that 
the  delivery  to  him  was  not  merely  formal  or  colorable,  before 
he  can  safely  transfer  it  to  the  vendor:  Breckinridge  v.  Anderson, 
8  J.  J.  Marsh.  714. 

In  the  case  of  Laughlin  v.  Ferguson,  6  Dana,  111,  there 
was  a  imion  of  the  constructive  possession  with  the  title  of  the 
vendee,  but  as  the  vendor  retained  the  possession  under  a  con- 
tract of  hiring,  the  sale  was  held  to  be  fraudulent. 

Now,  where  the  parties  reside  together,  does  not  the  reason  of 
the  rule  require  that  there  should  be  an  actual  visible  change  of 
the  i^'vwession,  such  as  might  be  understood  and  known  in  the 
neighl^orhood?  The  vendor,  having  been  the  original  owner  of 
the  property,  continues,  notwithstanding  the  sale  to  a  vendee 
f^ho  resides  in  his  family,  the  ostensible  owner  of  it,  unless 
such  fr  change  of  possession  be  made  as  will  apprise  the  public 
that  it  has  been  transferred  to  the  vendee.    The  miflchiaf  is  the 
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same  where  no  such  change  is  effected  as  it  is  where  the 
vendee  resides  elsewhere.  The  public  are  liable  to  the  same 
impositions.  The  vendor  has  the  same  delusive  credit  in  both 
cases.  And  more  opportunities  and  greater  inducements  for 
the  perpetration  of  actual  frauds  are  afforded  where  the  vendee 
resides  in  the  family  of  the  vendor  than  if  he  resided  at  some 
other  place.  In  accordance  with  these  views,  this  court  decided^ 
in  the  case  of  Waller  v.  CrcUle,  8  B.  Hon.  11,  that  the  condition 
of  the  parties  at  the  time  of  the  sale  (the  vendee  residing  with 
the  vendor)  did  not  take  the  case  out  of  the  operation  of  the 
rule,  but  that  an  actual  change  of  possession  was  absolutely 
necessary  to  the  validity  of  the  sale  so  far  as  creditors  were  con- 
cerned, whenever  the  vendor  was  at  the  time  of  the  sale  in  the 
possession  of  the  property.  That  doctrine,  upon  reconsidera- 
tion, we  believe  to  be  correct,  and  still  adhere  to  it 

But  in  the  present  case,  the  legal  presumption  that  the  pos- 
session passed  to  the  vendee  by  the  transfer  of  the  title  is  fully 
repeUed  by  the  testimony,  and  it  is  clearly  and  conclusively 
established  that  the  vendor,  after  the  sale,  continued  in  the 
actual  possession  of  the  slaves,  listed  them  for  taxation,  and 
treated  them  as  his  own,  and  was  the  apparent  owner  of  them  at 
the  time  he  became  indebted  to  the  plaintiff.  An  attempt  was 
made  to  prove  that  he  was  allowed  to  retain  the  possession  of 
them  as  a  compensation  for  boarding  his  mother-in-law;  but 
the  proof  of  that  fact  would  not  relieve  the  sale  from  the  opera- 
tion of  the  rule  which  renders  it  fraudulent  as  to  the  creditors 
of  the  vendor:  LaughUn  v.  FergiLSon,  supra.  Consequently  the 
court  should  have  subjected  the  slaves  to  the  payment  of  the 
plaintiff's  demand. 

Wherefore  the  judgment  is  reversed,  and  cause  remanded  for 
a  judgment  in  conformity  with  this  opinion. 

Saxji  of  Pbusokal  Pbofsbtt  Unacoompakikd  bt  Chanok  or  Possissioir 
u  Vom  A8  TO  Cbkditobs  or  Ykmdob:  Richmond  v.  Omdup,  33  Am.  Deo. 
164;  HndnaU  v.  TecudaU,  10  Id.  671;  Clark  v.  French,  39  Id.  618;  Cb^ 
ihu  ▼.  Lodswood,  42  Id.  729;  Cnmch  v.  Carrier,  41  Id.  156;  McOee  v.  Camp^ 
M;  32  Id.  783;  MiUav.  fTomer,  47  Id.  711,  and  notes  to  each. 

TnAT  YEKDoa's  Retaining  Possession  or  Goods  after  Sale  is  Onlt 
Peesomptive  Evidence  or  Fbaud,  which  may  be  repelled  by  other  teiti* 
■Kmy:  Brigge  v.  Parkman,  37  Am.  Dec  89;  Jenmnge  v.  Carter,  20  Id.  635; 
Tkomion  v.  Davenport,  29  Id.  358;  Cocke  v.  Chapman,  44  Id.  536;  Lewie  ▼. 
Lem^e  Hekn^  38  Id.  161,  and  notes  to  each. 

KacESSiTT  FOR  Deuvert  of  Personal  Propebtt  to  Pass  Title:  Ford 
T.  SpnmU,  12 Am.  Dee.  439;  Peabody  v.  Carroll,  13  Id.  305;  Fletchery.  How- 
•rd;  16  Id.  686;  MorrU  v..  Hyde,  30  Id.  476;  French  v.  Hall,  32  Id.  341| 
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Ludwig  v.  FuUer,  35  Id.  245;  Wilson  v.  Hooper,  36  Id.  366;  DcaUey  v.  Sector, 
50  Id.  242,  and  notes  thereto.  Bat  see  CosCar  ▼.  Daoies^  46  Id.  311;  Hooban 
y.  BidvkU,  47  Id.  386;  Griffin  v.  Chubb,  58  Id.  93;  and  that  deUvery  of  bill  of 
sale  vests  title  to  property  in  purchaser,  see  Begley  v.  Morgan,  35  Id.  188; 
Coeke  y.  Chapman,  44  Id.  536. 


TouNG  V.  Habris. 

.[14  a  MomoK,  656.] 
OOHTRAOT     18    TO     BB    €k)YKBKED    AND    CONSTblTEI)    BT    LeX    LoCH    CoV* 

TRACToa,  unless  another  plaoe  is  appointed  for  its  performance. 
Ihdobssmxnt  or  Kotb  Imfldes  Tbansfxb,  and  if  the  indorsement  is  made 
in  one  place  and  delivery  in  another,  the  latter  is  the  place  of  contract. 
Mere  indorsement,  without  transfer,  is  no  contract. 

OOKTRAOT   AND    EbSPONSIBILITT  OV    OnB  WhO    Iin>0BSB8  AOOOMMODATIOH 

NoTB  IK  Okb  State,  bat  which  is  subsequently  delivered  to  a  person 
in  another,  is  governed  by  the  law  of  the  latter  state. 

AonoN  on  a  promissory  note  by  John  Young  against  H.  0. 
Harris.  The  note  was  exeouted  by  J.  A.  Keene.  Young  was 
the  assignee  or  indorsee,  and  Harris  was  Keene's  immediate 
indorser.  It  was  signed  by  Keene  in  Cincinnati,  and  made  pay- 
able in  the  same  place  to  J.  M.  Tipton.  Xi  remained  inKeene's 
hands  for  the  purpose  of  procuring  good  indorsers  in  Covirg*. 
ton,  Kentucky,  and  then  to  be  delivered  to  Young  in  Cindnnati 
in  lieu  of  a  pre-existing  debt.  While  in  Keene's  hands  the  note 
was  indorsed  in  blank  by  Tipton  and  Harris  at  Covington,  Ken- 
tucky, and  was  shortly  afterwards  delivered  in  Cincinnati  to 
Young,  who  may  be  supposed  to  have  resided  there.  It,  was  ad- 
mitted that  such  a  note  in  Ohio  wasplaced  on  the  footing  of  a  bill 
of  exchange,  and  that  timely  presentation  at  the  place  of  .jMtyment, 
and  due  notice  of  non-payment,  were  conditioi^  on  which  the 
liability  of  the  indorser  prima  facie  depended;  and  Harris 
maintained  that  the  laws  of  that  state  furnished  the  proper  test 
of  diligence,  and  that  as  such  diligence  had  not  been  used,  he 
was  not  liable.  But  Young  depended  upon  the  laws  of  Ken- 
tucky, and  had  prosecuted  the  maker  to  insolvency  by  suit, 
with  su£Scient  diligence  under  such  laws  to  authorize  a  recovery 
against  the  assignor.  Judgment  was  rendered  against  the 
plaintiff,  from  which  he  appealed. 

MmgisB  and  SpiUman,  for  the  api)ellant. 

J.  \V,  Stevenson  and  H.  C.  Harris,  for  the  appellee. 

By  Coiurt,  Mabshall,  C.  J.  The  general  principle  determining 
the  law  by  which  a  contract  is  to  be  construed  and  governed  is, 
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that  unless  the  place  appointed  for  its  performance  be  different 
£rom  that  at  whkh  it  is  made^  it  is  to  be  governed  by  the  law  of 
the  place  where  it  is  made,  which  in  reference  to  this  question 
is  called  the  lex  loci  ctmfyradw^.  An  indorsement  is  generally  the 
eTidenceand  consummation  of  a  contract,  by  which  the  indorser 
passes  to  another  person  his  right  to  the  instrument  and  debt 
transferred,  and  incurs  the  liabilities  incident  to  such  a  transfer. 
Hence  the  i>laoe  where  the  indorsement  is  made,  that  is,  the 
place  where  the  party  writes  his  name  upon  the  back  of  the  in- 
strument, being  generally  the  place  of  the  contract  of  transfer, 
is,  in  the  absence  of  proof  to  the  contrary,  presumed  or  as- 
sumed to  be  always  the  place  of  contract.  And  in  applying 
the  rule  or  principle  above  stated  to  the  case  of  indorsements 
or  assignments,  it  is  generally,  and  unless  particularity  or 
specification  be  called  for  or  intended  it  is  perhaps  always, 
said  that  the  indorsement  or  assignment  is  to  be  governed 
or  have  its  effect  according  to  the  law  of  the  place  where  it  was 
made.  But  we  understood  the  rule  thus  expressed  as  being 
still  an  assertion  of  the  principle  .that  the  lex  locicaniracius  shall 
govern,  and  as  therefore  referring  by  the  term  **  indorsement  or 
assignment,*'  not  merely  to  the  manual  act  of  putting  a  name  on 
a  paper,  but  to  the  contract  of  transfer,  which,  though  usually, 
is  not  always  consummated  by  that  act  or  simultaneous  with  iL 

But  suppose  the  payee  of  a  note  residing  in  Covington  in- 
dorses it  in  blank  at  that  place  as  soon  as  it  is  executed,  but  puts 
it  in  his  pocket,  and  six  months  afterward,  or  at  any  other  time, 
he  goes  over  to  Cincinnati  and  sells  and  delivers  it  to  another 
person,  who  jMtys  him  the  money  for  the  transfer.  The  mere 
physical  act  of  indorsement  has  been  performed  in  Covington; 
but  surely  there  is  no  contract,  no  transfer,  nothing  which  can 
attach  the  law  of  Kentucky  or  any  other  law  to  the  indorsement, 
BO  long  as  it  remains  in  the  pocket  of  him  who  made  it,  and  while 
no  other  person  has  any  interest  in  or  right  under  i^;  and  in 
fact,  the  word  ''indorsement,"  when  used  in  reference  to  nego- 
tiable instruments  (and  a  fortiori  when  used  in  expressing  a  rule 
relating  to  contracts),  implies  not  only  the  physical  act  of  writ- 
ing a  name,  but  also  the  transfer  usufdly  effected  by  that  act. 

Harris  in  fact  never  had  any  beneficial  interest  in  the  note. 
He  indorsed  it  merely  for  the  accommodation  of  the  maker,  who 
brought  it  to  him,  and  in  whose  hands  it  remained  until  delivered 
to  Young,  as  was  doubtless  originally  intended,  and  as  Harris 
probably  knew  was  to  be  done.  But  whether  he  knew  it  or  not, 
■o  long  as  the  note  remained  in  the  hands  of  the  maker  tiiere 
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was  no  contract  arising  from  the  indorsement  and  no  responsi- 
bility. And  there  was  neither  contract  nor  responsibility  on 
the  part  of  Harris  until  some  other  person  acquired  a  right  in 
the  note  and  its  indorsements.  It  was  only  by  the  delivery  to 
Young  that  such  right  was  acquired;  and  it  is  only  by  that  act 
that  the  indorsement  of  Harris,  as  a  contract  or  source  of  respon- 
sibility, was  consummated.  If  he  knew  that  the  note  was  to  be 
delivered  to  Young  in  Cincinnati,  in  payment  or  renewal  of  a  pre- 
existing debt,  he  knew  that  his  own  contract  of  indorsement 
would  be  thus  consummated  in  Ohio.  If  he  did  not  know  this, 
but  left  it  with  Keene  to  do  what  he  pleased  with  the  note  and 
indorsement,  it  was  in  fact  delivered  in  Ohio,  and  he  must  abide 
by  that  delivery,  which  consummated  his  own  contract  and  ob- 
ligation, and  placed  them,  as  we  think,  under  the  law  of  Ohio. 
This  conclusion,  and  the  judgment  of  the  circuit  court,  are  fully 
sustainad  by  the  case  of  Ooddin  v.  Shipley,  7  B.  Mon.  675. 
Wherefore  the  judgment  is  affirmed. 

Lex  Loci  Cozytbaotus  Oovxbns  Riohtb  and  LiAsiLinxs  of  Pabtib  to 
Contract:  Bradihaw  v.  Newman^  12  Am.  Deo.  149;  MUe$  v.  Ogdem,  19  Id. 
177;  Malpiea  y.  McKaum^  20  Id.  279;  Chapman  y.  Bobertmm,  31  Id.  204; 
Buckner  y.  WaU,  36  Id.  671;  AlMiau$e  v.  Bamaof,  37  Id.  417;  Jordan  r. 
Thornton.  44 Id.  646;  Smilh  v.  BUUd^ord,  52  Id.  504;  Ma^y.  Bned^UlL 
700;  Speed  v.  M<i^,  55  Id.  540,  mnd  notes  tb«roto. 


Wbioht  t;.  Abnold. 

[U  B.  MOKBOB,  6S8.J 

Fbmx  Oovxbt  mat  Sub  in  heb  Own  Namb  vob  SnTLBMBMT. 

Wdb's  Right  or  Subvivobship,  but  not  hbb  Equitt  to  SnTuaanT^ 
will  be  destroyed  by  the  husband's  transfer  of  her  choses  in  aotUm  that 
he  has  a  right  to  reduce  into  immediate  possession. 

Wdb  can  not  Demand  Settlbment  in  Equity  or  heb  Intbbest  in  hbb 
Fatheb*8  Estate,  to  which  the  husband  had  an  immediate  ri^t  of  pos- 
session, if  she  was  present  and  made  no  objection  to  her  husband's  sale 
of  it.    Such  conduct  repels  her  equity  against  the  purchaser. 

Wife's  Right  ro  Ssttlebient  is  not  Pbejui>iced  bt  Mobtqaoe  of  hbb 
Revebsionaet  Inteeest,  executed  by  her  and  her  husband,  and  to  se- 
oore  a  pre-existing  debt  of  the  husband. 

Cobtbacts  of  Guabdians  and  Administbatobs  with  Wabds  and  DI8- 

TBIBUTEES    ABE    ReOABDED  WITH    SUSPICION    BT    OOUBT8    OF    BqUITT; 

and  an  administrator's  purchase  of  a  distributee's  interest,  soon  after  his 
ooming  to  full  age,  and  for  a  grossly  inadequate  oonsidegation,  is  limda- 
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Ebbob  to  Ghoiard  oirouit.  Two  of  the  distributees,  John  A. 
Herring  and  Darid  A.  Herring,  each  claimed  a  greater  interest 
in  the  estate  than  they  received,  and  prayed  that  the  sales  might 
be  regarded  as  void  for  fraud  on  the  part  of  Arnold.  The  other 
facts  appear  in  the  opinion. 

A.  A.  BurUm,  for  the  plaintiflh. 

O.  8.  Shanktin^  for  Arnold. 

W.  Clarke,  for  l^pp. 

By  Ck>urt,  Sdipsoh,  J.  George  Herring  died»  leaving  an  estate 
consisting  almost  ezdusiTely  of  slaves.  Arnold  was  appointed 
his  administrator,  and  also  the  guardian  of  his  children.  These 
suits  were  brought  against  Arnold  by  three  of  the  children,  for 
their  distributable  part  of  the  estate  in  his  hands,  as  their  guard- 
ian. To  the  suit  brought  in  the  name  of  Elizabeth  Wright, 
the  defense  relied  upon  is,  that  her  husband,  with  his  knowledge 
and  consent,  sold  her  interest  in  the  estate,  in  her  presence,  to 
Tapp,  who  afterward  sold  it  to  the  defendant  Arnold.  Her 
right  to  bring  the  suit  in  her  own  name,  without  joining  her 
husband  as  a  co-complainant,  is  also  controverted.  The  suit 
was  brought  by  her  to  assert  her  equity  to  a  settlement  out  of  the 
estate  in  the  defendant's  hands.  Her  right  to  bring  such  a  suit 
in  her  own  name  vras  settled  in  the  case  of  Moorey.  Moore,  14  B. 
Hon.  259. 

The  question  arises,  how  far  her  interest  in  the  fund  is  af- 
fected by  the  transfer  made  by  her  husband.  The  established 
doctrine  seems  to  be  that atnmsfer  by  thehusbaud  of  thechoses 
in  action  belonging  to  his  vrife,  which  he  has  a  right  to  reduce 
into  immediate  possession,  will  deprive  her  of  her  right  of  sur- 
vivorship, but  not  of  her  equity  to  a  settlement. 

Has  she  done  any  act  which  precludes  her  from  coming  into  a 
court  of  chancery  to  assert  this  equity  f  We  think  the  fact  that 
she  was  present  when  the  sale  was  made,  and  assented  thereto, 
is  clearly  proved  by  the  testimony.  Now,  although  she  could 
not,  even  by  joining  in  the  transfer  with  her  husband,  divest 
herself  of  any  legal  right  which  she  had  to  the  estate,  it  does 
not  follow  that  she  can  not,  by  her  conduct,  place  herself  in  such 
an  attitude  as  to  deprive  her  of  the  aid  of  a  court  of  equity. 
When  she  presents  herself  as  a  complainant,  asking  the  assist- 
ance of  the  chancellor,  she  occupied  the  same  attitude  that  other 
complainantB  do.  And  the  doctrine  is  well  settled,  that  neither 
infan<7  nor  coverture  will  constitute  any  excuse  for  conduct 
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which  in  other  persons  would,  as  it  regards  porbhasers  for  a 
Taluable  oonsiderationy  be  deemed  unjust  and  fraudulent: 
Davis  V.  Tingle,  8  B.  Mon.  643;  1  Story's  Eq.  Jur.  877. 
With  her  interest  in  the  estate  in  the  hands  of  the  administrator, 
her  husband  purchased  and  paid  for  a  tract  of  land  on  which 
they  resided  for  two  years.  She  consented  to  the  sale  for  the 
purx>ose  of  getting  a  home.  The  land  has  been  sold  by  her 
husband,  and  the  title  has  passed  from  Tapp,  so  that  the  par- 
ties can  not  be  placed  in  the  condition  they  were  before  the 
contract  was  enteored  into. 

Now,  as  the  wife  assented  to  the  sale  by  her  husband,  and  was 
present  and  did  not  assert  any  claim  to  the  property,  or  contro* 
vert  the  right  of  her  husband  to  dispose  of  it,  she  must  be  re- 
garded as  having  induced  the  purchaser  to  make  the  contract, 
and  under  such  circumstances  it  would  be  clearly  inequitable  to 
deprive  him,  at  her  instance,  of  the  benefit  of  the  purchase.  It 
is  not  pretended  that  there  was  any  fraud  or  imposition 
in  the  sale,  or  even  that  the  price  paid  was  inadequate.  Un- 
less, then,  she  can  be  allowed  to  set  up  her  equiij,  with 
the  same  efEect  that  she  could  if  she  had  done  no  act  to 
prejudice  her  claim  or  impair  her  right  to  the  aid  of  a  court  of 
equity,  she  is  not  entitled  to  any  relief;  and  if  she  is  to  be 
treated  as  other  parties  are  who  seek  the  assistance  of  the  chan- 
cellor, it  is  evident  that  she  can  not  obtain  any  relief  in  a  court 
of  equity. 

The  case  of  fford  v.  JETord,  5  B.  Mon.  81,  is  relied  upon  as  es- 
tablishing the  doctrine  that  the  consent  of  the  wife  to  an  assign- 
ment of  her  choses  in  action  by  her  husband  is  not  obligatory 
upon  her.  But  that  case  differs  from  this  in  several  material 
particulars.  Hord  and  vrife  executed  a  mortgage  on  the  re- 
versionary interest  of  the  wife  in  some  slaves  to  which  she 
was  entitled  after  the  death  of  her  mother,  for  the  purpose  of 
securing  a  pre-existing  debt  of  her  husband.  On  a  bill  filed  by 
the  mortgagee  to  foreclose  the  mortgage,  it  wap  decided  that  the 
wife,  by  uniting  with  her  husband  in  its  execution,  had  not 
waived  or  impaired  her  equity  to  a  settlement,  and  that  the 
chancellor,  under  the  circumstances,  should  not  afford  any  aid 
to  the  mortgagee  by  subjecting  the  property  to  sale  for  Ms 
benefit. 

Now  that  was  a  reversionary  interest  which  was  mortgaged 
— a  chose  in  action  that  the  husband  could  not  reduce  into 
possession — and  consequently  could  not  by  his  assigment  of  it 
defeat  the  wife's  right  of  survivorship.   In  this  case  the  husband 
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had  a  right  to  reduce  to  posfiession  the  interest  which  was 
sold,  and  by  his  assignment  of  it  the  wife's  right  of  surviyorship 
was  completely  divested. 

Again:  in  the  case  referred  to  the  mortgagee  was  seeking 
the  aid  of  a  court  of  equity ,  which,  under  the  circumstances, 
was  refused;  but  in  this  case,  the  wife  comes  into  court  seeking 
its  aid,  and  occupies  a  different  attitude  than  she  did  in  the 
former  case. 

But  the  important  distinction  between  the  two  cases  is,  that 
in  one  the  mortgage  was  executed  to  secure  a  pre-existing  debt 
of  the  husband,  and  the  wife  did  not  by  her  conduct  induce 
the  creditor  to  part  with  any  of  his  estate;  in  the  other  the 
assignment  was  made  in  the  presence  of  the  wife,  and  with  her 
sanction,  and  the  purchaser  was  induced,  as  a  consideration  of 
the  assignment  thus  made,  to  part  with  a  valuable  portion  of  his 
estate. 

The  mortgagee  had  nothing  to  rely  upon  to  repel  the  equiiy 
of  the  wife.  The  only  question  was,  whether  the  wife,  by 
merely  uniting  with  her  husband  in  the  mortgage,  had  waived 
or  impaired  her  equity.  It  was  a  question  as  to  the  validity  of 
a  contract  made  by  a  married  woman,  and  involved  no  question 
of  fraud  or  injustice. 

But  in  this  case  the  purchaser  relies  upon  the  conduct  of  the 
wife  at  the  time  of  the  assignment  as  sufBcient  to  repel  the  equity 
which  she  asserts.  She  stood  by  and  permitted  him  to  part 
with  his  property  to  her  husband,  with  her  assent  and  sanction. 
In  conjunction  with  her  husband,  she  enjoyed  the  use  of  that 
property  for  two  or  three  years,  and  then  consented  that  her 
husband  might  sell  it.  Should  a  court  of  equity,  under  such 
drcumstanoes,  afford  her  any  relief  against  the  assignee  of  her 
hasband?  Would  it  not  be  inequitable  and  unjust  to  do  so? 
By  her  conduct  she  has  precluded  herself  from  asserting  her 
equity  to  a  settlement  out  of  this  estate,  and  the  court  below 
properly  dismissed  her  petition. 

This  court  decided  at  the  present  term,  in  the  case  of  OUbert 
V.  Carlan  [manuscript  opinion,  not  reported],  that  the  plaintiff, 
although  a  minor  of  eighteen  years  at  the  time  a  slave  of 
which  he  was  the  owner  was  sold  by  his  father,  yet,  as  he  was 
present  at  the  sale,  and  knew  that  he  was  the  owner  of  the 
slave  and  his  father  had  no  right  to  sell  it,  but  did  not  ajiprise 
the  purchaser  of  these  facts,  had  thereby  precluded  himself  from 
asserting  his  title  against  him. 

Wherefore  the  judgment  in  this  case  is  affirmed. 
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With  respect  to  the  claim  of  John  A.  Herring,  we  are  noi- 
able  to  perceive  any  ground  for  setting  aside  the  sale  made  by 
him  to  Arnold.  He  had  been  of  age  some  two  or  three  years 
before  he  made  the  sale.  Part  of  the  estate  was  then  in  litiga- 
tion, the  result  of  which  was  uncertain.  The  exact  amount  to 
which  he  would  be  entitled  upon  a  settlement  of  the  estate  was 
unknown  to  Arnold,  the  administrator,  as  well  as  to  him;  be- 
sides, we  are  inclined  to  the  opinion  that  the  price  paid  to  him 
amounted  to  his  full  share  of  the  estate,  and  that  if  the  sale 
were  vacated  he  would  not  have  a  right  to  any  more  than  he  has 
already  received.  There  is  no  reason,  therefore,  for  disturbing 
the  transfer  made  by  him  to  the  administrator. 

Wherefore  the  judgment  dismissing  this  petition  is  aflfirmed. 

But  the  sale  made  by  David  A.  Herring  stands  upon  a  differ- 
ent footing  altogether.  It  was  made  by  him  within  a  very 
short  time  after  he  had  attained  the  age  of  twenty-one.  The 
consideration  was  grossly  inadequate,  and  the  admimstrator 
must  have  known  at  that  time  the  amount  of  the  estate  to  which 
each  distributee  was  entitled.  The  defense  relied  upon,  that 
David  had  sold  his  interest  in  the  estate  to  his  brother  Isaac, 
who  had  brought  a  suit  against  the  admimstrator,  asserting  the 
same  claim  that  is  set  up  in  this  suit,  and  that  it  was  compro- 
mised and  settled  by  them,  is  not  sustained  by  any  testimony. 
It  seems  to  us,  therefore,  that  David  is  entitled  to  relief.  The 
transfer  he  made  to  Arnold  must  under  the  drcumstanoes  be 
deemed  fraudulenL  His  interest  in  the  estate  at  the  time  he 
sold  to  Arnold  amounted  to  seven  hundred  dollars  or  upwards, 
audit  was  the  duiy  of  his  guardian  to  have  paid  him  the  money, 
instead  of  trafficking  with  him  for  a  transfer  of  his  interest. 
Contracts  with  wards  and  distributees  made  under  such  circum- 
stances are  deemed  fraudulent,  and  disregarded  in  a  court  of 
equity.  He  is  therefore  entitled  to  a  decree  for  three  hundred 
dollars,  with  interest  thereon  from  the  seventh  of  October,  1843, 
until  paid,  in  addition  to  what  he  has  heretofore  been  paid  by 
the  administrator. 

Wherefore  the  judgment  in  this  case  is  reversed  and  cause  re- 
manded, that  a  judgment  may  be  rendered  in  conformiiy  with 
this  opinion. 

MABM»T>  WOMAir^  SlLXNOB  MAT  FftEJUmOl  HER  BiOHias  AvMttqF  ▼« 
Sn^der^  68  Am.  Dee.  664,  mnd  notei. 

That  Covkbtubb  is  No  Exousx  xh  Equxtt  iob  Fbavd,  see  < 
note  to  Oraoem  v.  Booth.  68  Am.  Deo.  112. 
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Efpbct  or  Traksfxb  of  Wivb's  Chosbb  in  Action,  and  aerignment  ol 
reyeniooary  interest:  See  extended  note  to  CapUnger  y.  SuUhan^  37  Aol 
Dea575. 

Right  of  ADmNmsAToa  ob  Exxoutob  to  Pubohass  at  Salb  of  Db- 
cidbnt's  Estatb:  Dwighi  ▼.  Blackmar^  57  Am.  Dec.  130,  and  note  136; 
also  Eland  v.  Muncaeier,  Id.  162;  SeoU  y.  Fireeland,  45  Id.  310,  and  note 
314,  where  oaaee  are  collected. 

Thb  pbinoipal  CA8B  18  CITED  In  Tohin  y.  Dixon^  2  Met  423,  to  the  point 
that  a  sale  and  transfer  for  ayalnable  consideration  of  a  wife's  chose  in  action 
by  the  husband,  and  which  is  snsoeptible  of  being  immediately  rednoed  into 
possession  by  him,  will  defeat  the  wifs*8  right  of  soryivonhip^  if  the  shoold 
oatUye  her  hnsband. 


Robinson  v.  Huffman. 

(IS  B.  Momoa,  80.] 

HinBA2n>^  JuDOMBNT  Cbeditob  can  not  Subject  to  bd  Dbkand  Im- 
FBOTBMBNTS  ON  Wifb's  Land,  paid  for  and  made  by  the  husband, 
where  such  improyements  consist  mainly  of  the  repair  of  a  house  with 
materiab  furnished  in  the  greater  part  by  the  wife's  parents,  and  they 
were  necessary  to  put  the  premises  in  habitable  condition;  there  being 
no  intentional  wrong  in  which  the  wife  may  be  presumed  to  haye  par* 
ticipa<»d, 

Pmruni  by  a  jndgmfint  creditor*  The  husts  axe  atated  in  the 
opinion. 

Burton,  for  the  appellant. 
Fox  and  BdL,  for  the  appellee. 

By  Court,  Mabshall,  C.  J.  In  this  case,  Bobinson,  a  judg- 
ment creditor  of  Huffman,  with  a  return  of  no  property  on  his 
execution,  seeks  to  subject  to  his  demand  the  value  of  improye- 
ments  paid  for  by  him,  and  made  upon  a  small  lot  in  the  town  of 
Stanford,  on  which  the  debtor,  with  his  wife  and  family,  resides. 
The  prayer  of  the  petition  is  resisted  by  the  husband  and  wife, 
who  allege  that  the  improvements  consist  mainly  of  the  repair 
of  a  log  house,  which  had  for  a  long  time  stood  upon  a  lot  con- 
veyed to  the  wife  by  her  parents  in  1848,  for  which  a  great  part 
of  the  lumber  had  been  furnished  from  the  land  of  her  father. 
And  although  it  appears  from  the  evidence  that  the  mechanics 
who  did  the  work  have  been  paid  by  him,  and  that  he  purchased 
and  paid  for  materials  to  a  small  amount,  and  that  the  value  of 
the  lot  has  been  enhanced  by  the  improvement  to  the  amoimt 
of  four  or  five  hundred  dollars,  it  does  not  appear  that  the  im- 
prcivements  were  more  than  v^as  necessaiy  to  put  the  house  and 
lot  in  habitable  and  decent  condition.    The  payments  were  partly 
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made  in  his  own  medical  bills,  and  altogether,  as  may  be  inferred, 
by  the  proceeds  of  his  practice  as  a  physician,  which  may  be 
presumed  to  have  been  very  limited.  There  is  no  evidence  that 
he  has  any  other  house  for  his  family  but  that  which  he  has 
repaired  on  the  land  of  his  wife.  Nor  does  it  appear  that  he 
could  furnish  any  other  for  a  less  sum  than  he  has  expended  for 
repairs.  His  expenditures  upon  this  subject  have  not  been  ex- 
travagant, nor  such  as  furnish  any  ground  for  inferring  the  de- 
sign or  intentional  purpose  of  thereby  defrauding  his  creditors. 
He  seems  to  have  done  little  more  in  putting  this  house  and  lot 
in  tenantable  condition  than  was  necessary  to  perform  his  obliga- 
tion to  support  his  wife  and  family.  And  to  charge  the  wife's 
property  with  the  expense  for  the  benefit  of  creditors  would 
seem  to  be  little  better  than  to  make  it  liable  for  his  expenditures 
in  furnishing  food  and  clothing  for  her  and  her  children. 

Besides,  the  rejMtirs  can  not  be  separated  from  the  building 
BO  repaired  without  rendering  the  premises  uninhabitable,  and 
turning  the  wife  and  children  out  of  doors,  and  in  fact  out  of 
her  own  house  and  lot.  Nor  could  the  materials  and  labor  con- 
stituting the  repairs  be  otherwise  made  available  to  a  purchaser, 
except  by  introducing  him  as  a  co-tenant.  We  knpw  of  no 
equitable  principle  which  would  authorize  the  chancellor  to 
grant  the  relief  asked  for,  with  the  certainty  of  such  results, 
and  especially  where  there  has  been  no  intentional  wrong,  in 
which  the  wife,  whose  claim  is  as  meritorious  as  any  other,  may 
be  presumed  to  have  participated. 

The  case  of  Atkey  v.  KnoUs,  6  B.  Mon.  29,  does  not  authorize 
the  relief  prayed  for  in  such  a  case.  That  case,  and  the  case 
of  Divine  v.  Steele,  10  Id.  323,  show  with  what  caution  and  with 
what  regard  to  the  rights  of  the  owner  of  the  realty  the  power 
of  subjecting  the  improvements  placed  upon  it  by  a  debtor 
having  a  temporary  right  is  to  be  exercised  by  the  chancellor. 
The  case  of  Fetter  v.  Wilson,  12  Id.  90,  is  a  strong  illustration 
of  this  regard  for  the  rights  of  a  wife  owning  the  real  estate  by 
deed  subsequent  to  the  act  of  1846,  protecting  the  rights  of  mar- 
ried women,  even  where  C<ie  improvements  placed  thereon  by  the 
husband  are  sought  to  be  subjected  by  the  mechanics  them- 
selves to  payment  of  the  debts  of  the  husband  incurred  in  placing 
them  there.  This  case  is  stronger  in  favor  of  the  wife.  And 
as  the  land  itself  can  not  be  sold  for  the  debt  of  the  husband, 
not  having  been  charged  with  it  by  the  written  act  of  himself 
and  wife,  and  as  the  improvements  can  not  be  sold  without  great 
injury  to  the  wife,  and  as  there  is  no  actual  fraud  which  may  be 
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imputed  to  her,  there  is  no  equitable  ground  for  the  reUef 
sought,  and  the  petition  was  prox>erl7  dismissed. 
Wherefore  the  decree  is  affirmed. 

The  PBnrciPAL  oasb  is  oitxd  in  Dick  t.  ffamUUm,  Deady,  835,  to  the 
point  tiiat  when  an  inaoWent  hneband  lives  with  his  family  on  the  property 

01  the  wife,  it  seems  jnst  and  reasonable  that  he  should  be  allowed,  notwith« 
itMiding  his  creditors,  to  keep  the  same  habitable  and  in  repair;  within  reason- 
able limits,  this  onght  to  be  regarded  as  a  necessary  and  proper  means  of 
performing  his  obligations  to  support  his  wife  and  family;  and  In  In  re  Wyait^ 

2  Nat.  Bank.  Beg.  95,  it  is  cited  as  seriously  shaking  if  not  overruling  Athey 
T.  KnoiU,  6  B»  Mon.  29,  in  which  it  was  hcdd  that  where  an  insolvent  father 
appropriated  money  in  the  improvement  of  the  lot  of  his  infant  son,  with  a 
^iew  to  its  enjoyment  during  his  minority,  the  property  might  be  rented,  and 
a  portion  of  the  rents  equal  to  the  value  of  the  improvements,  compared  to 
the  value  of  the  lot  and  improvements,  might  be  appropriated  by  the  ohan* 
oeUor  to  the  crediUws  of  the  &ther. 


GoLUNS  V.  Champ's  Heibs. 

(15  B.  MoiOKn,  118.] 
MOHBT  OSL  LaHD  IS  CONSIDSRBD  IN  EqUITT  AS  ThaT  SpBOIBS  OV  PbOPIBTT 

into  which  it  is  directed  to  be  converted,  where  money  is  directed  to  be 
employed  in  the  purchase  of  land,  or  land  Ib  directed  to  be  sold  and  con- 
verted into  money,  and  this  in  whatever  manner  the  direction  is  given, 

MoBsr  AxusiKO  tbom  Salb  or  Infant's  Real  Estate  is  Treated  as 
Bbaiot  in  equity  for  the  purpoees  of  distribution,  where  the  sale  is  made 
by  the  infant's  guardian,  under  an  order  of  court,  with  the  object  of  re* 
investing  the  proceeds  in  other  real  estate. 

Bbbob  in  Chaboino  Interest  on  Fctnds  ov  Invant  in  Guardian's 
Hands  will  not  be  Kotiged  on  Appeal,  if  no  exception  is  made  in 
the  oonrt  bebw  to  the  report  of  the  auditor  appointed  to  examine  the 
goardian'a  accounts. 

Bill  by  the  heirs  at  law  of  Henry  C.  Champ  for  the  distribu- 
tion  of  his  eslate.  William  Collins,  the  guardian  of  Champ 
who  was  an  infant,  had  filed  a  petition  for  the  sale  of  the  real 
estate  of  his  ward,  for  the  purpose  of  converting  it  into  other 
more  profitable  lands,  and  a  sale  was  accordingly  decreed;  but 
before  the  inyestment  was  made  by  the  commissioner,  and  while 
'the  mon^  was  in  his  hands,  Cluunp  died,  leaving  a  widow  but 
no  children.  The  chancellor  treated  the  money  as  realty,  and 
decreed  a  division  of  it  as  such  between  the  widow  and  the 
heirs.  An  auditor  was  appointed  to  examine  and  report  the 
state  of  the  guardian's  accounts,  and  in  the  report  the  guardian 
was  charged  with  interest  on  the  funds  of  his  ward  in  his  hands, 
but  no  exception  was  taken  to  the  report  in  the  court  below. 
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T.  P.  Smith,  for  the  appellants. 

A.  M.  Broumand  W.  W.  Alexander,  for  the  appeUeee* 

By  Court,  Stttes,  J.  This  is  an  agreed  ease,  and  the  only 
question  presented  for  our  consideration  is,  whether  the  money 
arising  from  the  sale  of  the  land,  in  the  hands  of  the  commissioner 
in  chanceiy,  was  properly  deemed  real  estate  for  purposes  of 
distribution. 

The  petition  for  the  sale  of  the  real  estate  was  filed  by  the 
guardian  of  the  infant,  for  the  express  purpose  of  converting 
the  land  then  held  by  him  into  other  real  estate  more  advan- 
tageous to  his  ward.  The  decree  directing  the  sale  obviously 
contemplated  a  reinvestment  of  the  proceeds  in  other  lands, 
otherwise  it  would  not  have  directed  the  commissioner  and 
guardian  to  report  to  the  court  **  an  abstract  of  the  title  to  the 
land  proposed  to  be  purchased."  But  before  the  investment 
was  made  by  the  commissioner,  and  whilst  the  money  was  in 
his  hands  subject  to  the  control  of  the  court,  the  infant,  Hemy 
C.  Champ,  died,  leaving  a  widow  but  no  children. 

It  is  an  established  doctrine  in  courts  of  equity,  that  things 
shall  be  considered  as  done  which  ougl.t  to  have  been  done, 
and  no  rule  is  better  settled  than  that  money  directed  to  be 
employed  in  the  purchase  of  land,  and  land  directed  to  be  sold 
and  converted  into  money,  are  to  be  considered  as  that  species 
of  property  into  which  they  are  directed  to  be  converted,  and 
this  in  whatever  manner  the  direction  is  given,  whether  by 
wiU,  contract,  marriage  settlement,  or  otherwise:  1  Powell  on 
Devises,  60;  1  Williams  on  Executors,  414;  Loughborough's 
Eae'r  v.  Loughborough's  Dev.,  14  B.  Hon.  441;  so  lands  purchased 
by  the  guardian  of  an  infant  with  his  personal  estate  will,  in  case 
of  his  death  during  his  minority,  be  considered  still  as  his  per- 
sonal property;  so  also  where  the  committee  of  a  lunatic  invested 
part  of  his  personal  estate  in  lands  in  fee,  it  was  hield  that  they 
should  be  taken  as  personalty,  and  at  his  death  not  go  to  the 
heir  at  law :  1  Williams  on  Executors,  418.  And  we  can  perceive 
no  good  reason  why  the  rule  should  not  operate  in  the  present 
case.  The  fund  is  placed  by  the  instrumentality  of  the  guardian . 
under  the  control  of  the  chancellor,  with  the  assent  of  the  infant, 
as  he  alleges,  for  a  certain  purpose,  and  incipient  steps  taken  to 
accomplish  that  end.  It  was  considered  by  all  parties  as  a  fund 
for  that  purpose;  and  in  our  opinion,  the  chancellor  did  not  err 
in  treating  it  as  realty  for  purposes  of  distribution,  and  applying 
the  rules  applicable  to  realty  in  making  division  between  the 
widow  and  heirs. 


Digitized  by 


Google 


1864.]  McMillan  t;.  M.  &  L.  R.  R.  Co.  181 

In  reference  to  the  error  assigned  by  Collins,  on  the  score  of 
an  improper  charge  of  interest,  it  is  only  necessary  to  say  that 
it  is  now  too  late  to  raise  that  question.  He  should  have  ex- 
cepted to  the  report  in  the  court  below,  and  the  presumption 
arises  from  his  failure  thus  to  except  that  he  used  the  money 
which  came  to  his  hands,  and  was  properly  chargeable  with 
interest. 

The  decree  of  the  circuit  court  is  a£Srmed. 

Equjtablx  Convibsion:  See  Baker  ▼.  Copmbargert  OS  Am.  Deo.  600^  and 
BOie,  wheio  the  prior  caeeo  in  this  aeriee  are  oollected. 


McMillan  v.  Matsville  &  Lexinqton  R.  R  Co. 

[15  B.  XOMBOB.  218.] 
8UB8CBIBKBS    ABB    BOUVD    TO    PaY  FOR    BaILBOAD    StOCX    StTBSCBIBED  BT 

Thbm,  apon  the  location  of  the  road  so  as  to  make  a  designated  town  a 
point,  and  before  its  oonstmction,  where  they  agree  to  pay  for  the  shaxes 
'^atsnoh  times  and  places  as  may  be  required  by  the  board  of  directors,* 
upon  condition  that  the  road  ** shall  be  located  and  oonstmcted'*  so  as  to 
make  snch  town  a  point  in  the  road. 
CovninovAL  Disposition  or  Stock  may  bb  Madb  by  the  president  and 
directors  of  the  Maysrille  and  Lexington  railroad,  under  its  charter;  and 
where  sobscribers  agree  to  take  stock  npon  condition  that  the  road  shall 
be  so  located  as  to  make  a  designated  town  a  point,  they  become  nncon* 
ditional  stockholders  when  the  road  is  thus  located. 

8UMCBIBBB8   FOB   KaILBOAD    StOGK  ABB    NOT   RsLBASBD    VBOM  LlABILITT 

fOB  SuBSGBiFTioNS  by  the  fact  that  the  company  have  suspended  opera- 
tkms  upon  the  road,  that  it  will  require  a  large  additional  expenditnra 
of  labor  and  money  to  complete  its  construction,  and  even  that  the  means 
oi  the  company  are  wholly  inadequate  to  accomplish  its  object. 

AonoN  to  compel  the  payment  of  ten  shares  of  stock  alleged 
to  be  due  upon  the  following  subscription  signed  by  the  de- 
fendant: **  We,  the  undersigned,  citizens  of  Nicholas  county, 
state  of  Kentucky,  hereby  subscribe  for  the  number  of  shares  in 
the  capital  stock  of  the  MaysviUe  and  Lexington  Bailroad  Com- 
pany set  opposite  our  names  respectively,  and  hereby  promise 
and  agree  to  pay  fifty  dollars  on  each  share  so  subscribed,  in 
such  installments  and  at  such  times  and  places  as  may  be  re- 
quired by  the  board  of  directors  of  said  company,  upon  con- 
dition that  said  road  shall  be  so  located  and  constructed  as  to 
make  the  town  of  Carlisle  a  point  in  said  road:  otherwise  these 
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Bubfloriptioiis  shall  be  null  and  void/'    The  company  had  jndg- 
menty  and  the  defendant  appealed. 

Oarrett  Davis  and  T.  E.  Qwisenbeny,  for  the  appellant. 
F.  T.  Hord^  for  the  appellees. 

By  Oourt,  Simpson,  J.  The  obligors^  among  whom  the  ap- 
pellant was  one,  agreed  to  pay  to  the  Maysville  and  Lex- 
ington Bailroad  Company  fifty  dollars  on  each  share  of  stock 
subscribed  by  them,  upon  condition  that  said  road  should  be 
so  located  and  constructed  as  to  make  the  town  of  Carlisle  a 
point,  otherwise  the  subscriptions  were  to  be  null  and  Toid. 
Now,  this  stock  was  to  be  paid  only  upon  the  condition  that 
the  road  should  be  so  located  and  constructed  as  to  make  the 
town  of  Carlisle  a  point.  But  when  was  it  to  be  paidt  The 
appellant  contends  that  it  was  not  to  be  paid  tmtil  the  road  was 
finished,  and  that  such  is  the  meaning  of  stipulation  that  the 
road  should  be  so  located  and  constructed  as  to  make  the  town 
of  Carlisle  a  point,  otherwise  the  subscriptions  were  to  be  null 
and  void.  The  place  and  not  the  extent  of  the  construction  of 
the  road  was  evidently  referred  to  in  this  stipulation.  The 
stock  was  to  be  paid  if  the  road  was  so  constructed  as  to  make 
the  town  of  Carlisle  a  point,  not  when  the  construction  of  the 
road  should  be  completed.  But  the  writing  itself  fixes  the 
time  of  payment.  By  it  the  subscribers  agreed  to  pay  the  stock 
subscribed  by  them,  in  such  installments  and  at  such  times  as 
might  be  required  by  the  board  of  directors  of  said  company. 
In  giving  construction  to  the  instrument,  the  whole  of  it  must 
be  considered.  Now,  it  is  evident,  looking  to  all  the  stipulations 
contained  in  it,  that  the  entire  construction  of  the  road  was 
not  understood  or  intended  by  the  parties  to  be  a  precedent 
condition  to  the  payment  of  the  stock.  The  construction  and 
payment  of  the  stock  were  to  be  concurrent  acts.  No  payment 
was  to  be  made  unless  the  road  was  so  constructed  as  to  make 
the  town  of  Carlisle  a  point;  but  if  it  were  constructed  in  that 
manner,  the  payment  was  to  be  made,  at  such  time  and  place 
as  the  board  of  directors  might  designate. 

But  if,  instead  of  restricting  ourselves  to  the  letter  of  the  in- 
strument to  ascertain  its  true  meaning,  we  take  into  consideration 
the  object  to  be  accomplished  by  the  subscription,  the  nature 
and  extent  of  the  enterprise  in  which  the  parties  were  embark- 
ing, and  the  means  by  which  it  was  to  be  effected,  no  difficulty 
can  exist  in  determining  the  intention  of  the  parties,  or  in  giving 
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Booh  an  expodtion  to  the  writing  as  will  be  consistent  with  it. 
The  stock  was  subscribed  for  the  very  purpose  of  aiding  in  the 
construction  of  the  road.  To  e£Eect  tiiis  object,  it  must  be  paid 
as  the  work  progresses.  The  postponement  of  its  payment  until 
the  work  should  be  finished  is  inconsistent  with  the  very  end  to 
be  accomplished  by  it.  No  road  could  ever  be  made  on  this 
principle,  and  therefore  it  can  not  be  supposed  that  these  stock- 
holders could  have  intended  that  the  payment  of  the  stock  sub- 
scribed by  them  should  not  be  made  until  the  work  had  been 
completed.  They  desired  to  make  the  town  of  Carlisle  a  point 
in  the  road,  and  the  payment  of  their  stock  was  made  to  depend 
upon  that  condition.  The  road  has  been  so  located  as  to  e£fect 
that  object,  and  it  is  incumbent  on  them,  according  to  any  fair 
inteipretation  of  their  agreement,  to  pay  the  stock  subscribed 
by  them  to  aid  in  its  construction. 

It  is  also  contended,  on  the  part  of  the  appellant,  that  the 
agreement  sued  on  is  Toid,  on  the  grotmd  that  the  company  had 
no  authority  under  their  charter  to  receiye  any  but  unconditional 
subscriptions  of  stock. 

By  the  twenty-fourth  section  of  the  charter  (session  acts, 
1849-50,  p.  802),  the  president  and  directors  were  authorized  to 
sell  or  dispose  of  the  unsubscribed  stock  for  the  benefit  of  the 
company.  The  only  limit  on  this  power  was  that  the  stock 
should  not  be  disposed  of  under  its  par  value.  The  right  to 
make  a  conditional  disposition  of  the  stock  seems  to  be  unques- 
tionable under  this  provision  in  the  charter.  The  substance  of 
the  agreement  of  the  company  and  the  signers  of  the  instru- 
ment of  writing  sued  upon  was,  that  if  the  former  would  locate 
the  road  so  as  to  make  the  town  of  Carlisle  a  point  the  latter 
would  take  the  amount  of  stock  subscribed  by  them. 

When  the  road  was  thus  located,  the  signers  became  uncon- 
ditional stockholders,  and  as  such  were  entitled  to  all  the  cor- 
porate rights  and  privileges  of  members  of  the  company.  The 
stock  itself  was  not  conditional;  it  was  only  the  agreement  to 
take  it  that  was  conditional.  The  subscribers  were  not  stock- 
holders until  the  company  had  performed  the  condition  upon 
which  their  undertaking  depended;  and  when  that  was  done, 
they  became  stockholders  by  force  of  the  agreement  of  the  par- 
ties. The  acquisition  of  stock  in  this  manner  was,  in  our  opin- 
ion, sanctioned  by  the  foregoing  section  of  the  charter,  and 
does  not  seem  to  be  prohibited  by  sound  policy,  or  by  any  of 
the  other  provisions  in  the  statute.  Besides,  it  has  been  usual 
under  similar  charters  to  make  contracts  of  this  kind,  which 
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faoty  although  insufficient  of  itself  to  give  Talidiiy  to  such 
subscriptions  of  stock,  may  very  properly  be  referred  to  for  the 
purpose  of  showing  the  contemporaneous  construction  which 
has  been  given  to  charters  containing  similar  provisions. 

The  other  matters  of  defense  set  up  and  relied  upon  in  the 
answer  are  obviously  untenable.  The  fact  that  the  company 
have  suspended  operations  upon  the  road,  and  that  it  will  re- 
quire a  large  additional  expenditure  of  labor  and  money  to 
complete  its  construction,  and  even  the  additional  fact  that  the 
means  of  the  company  are  wholly  inadequate  to  the  accomplish- 
ment of  this  object,  do  not  furnish  any  sufficient  reason  why 
the  defendant  should  not  pay  his  stock.  It  may  be,  and  prob- 
ably is,  necessaiy  to  aid  in  the  payment  of  debts  already  in- 
curred in  the  work  previously  done  upon  the  road,  or  it  may  be 
required  for  the  purpose  of  assisting  in  its  further  prosecution. 
The  defendant  could  only  be  absolved  from  liability  for  the  pay- 
ment of  his  stock  by  alleging  and  proving  a  final  abandonment 
of  the  work  by  the  company,  and  also  that  its  payment  was  not 
necessaiy  for  the  purpose  of  satisfying  any  exiflting  demand 
against  the  corporation. 

Wherefore  the  judgment  is  affirmed. 

Ths  principal  case  18  oiTiD  in  Miaeouti  ete.  ffp  v.  Tkompmmt  24  Kan* 
178,  in  ooniidering  the  muftning  and  effect  of  a  proviso  in  a  anbeoriptkni  to 
railroad  atookt  that  the  company  **shonld  have  ita  road  oonstmoted  and  in 
operation*** 


Allen  v.  Yakoleavb. 

[16B.lIoiBOX,386.] 
DSOLABATIOIIS  OF  SlAVX,  MaDS  TO  AtTBKDINO  PHTBIOIAJr,  AS  TO  ILUTOi 

under  which  she  is  suffering  at  the  time,  the  manner  of  the  attack,  and 
the  progress  of  the  disease,  are  admissible  in  evidence  on  the  question  of 
•onndness  or  nnsonndnees,  in  an  action  for  breach  of  warranty  of  sound- 
ness of  the  slave. 

AonoN  to  recover  damages  for  the  breach  of  a  warranty  of 
eonndness  of  a  slave.    The  facts  are  stated  in  the  opinion. 

James  Harlan,  for  the  plaintiflT. 

Jf.  Mayes,  for  the  defendants. 

By  Court,  Mabshall,  0.  J.     This  action  was  brought  bj 
Allen  to  recover  damages  for  the  alleged  breach  of  a  written 
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warranly  of  the  soundness  of  a  female  slave,  purchased  bj  him 
from  the  defendants.  The  bill  of  sale  bears  date  on  the  tenth 
of  December,  1852,  and  the  slave  died  on  the  fifth  of  February 
following,  after  she  had  been  for  about  two  weeks  under  the 
constant  attendance  of  a  physician,  who,  from  symptoms  stated, 
and  examinations  made  by  him,  was  of  the  opinion  that  she  had 
pneumonia  and  a  chronic  inflammation  of  the  womb,  which  was 
incurable,  and  which,  in  his  opinion,  must  have  been  of  several 
months'  continuance  before  her  death.  Other  physicians,  who 
heard  the  statement  of  the  first,  were  of  opinion,  from  the 
symptoms  detailed  by  him,  that  the  inflammation  of  the  womb 
was  acute,  and  not  chronic.  Upon  this  evidence,  and  that  of 
many  witnesses,  male  and  female,  proving  the  apparently 
vigorous  health  of  the  woman  up  to  and  after  the  sale  to  the 
plaintiff,  and  his  own  expressions  of  satisfaction  with  his  pur- 
chase, the  jury  found  a  verdict  for  the  defendants.  And  the 
plaintiff's  motion  for  a  new  trial  having  been  overruled,  he  has 
prosecuted  a  writ  of  error  to  this  court  for  the  reversal  of  the 
judgment  against  him,  presenting,  as  the  only  question  of  law 
arising  on  the  record,  the  propriety  of  an  opinion  of  the  court 
limiting  the  answer  which  the  attending  physician,  above  re- 
ferred to,  should  be  allowed  to  give  to  two  questions  pro* 
pounded  to  him  by  the  plaintiff. 

The  two  questions  asked:  1.  What  the  woman  said  to  the 
physician  respecting  her  disease,  when  he  visited  and  attended 
her  as  a  physician;  and  2.  Whether  he  did  not  come  to  the  con- 
clusion that  die  had  chronic  inflammation  of  the  womb,  and  also 
as  to  the  length  of  time  the  disease  had  existed,  from  his  own 
examination,  from  the  symptoms  he  found  prevailing,  and  from 
what  she  said  in  relation  to  her  disease  in  answer  to  questions 
put  by  him  while  attending  on  her  as  a  physician^ 

The  defendants  having  objected  to  the  answering  of  these 
questions,  the  court  allowed  the  witness  to  state  all  the  woman 
said  as  to  her  existing  illness,  and  the  manner  of  her  attack, 
and  ihe  progress  of  her  disease;  but  refused  to  let  him  state 
what  she  said  in  relation  to  any  former  illness,  or  the  manner  of 
the  attack,  or  the  progress  of  the  disease,  or  the  history  of  her 
former  disease.  To  which  opinion  of  the  court  the  plaintiff 
excepted,  and  made  it  afterwards  a  ground  of  his  motion  for  a 
new  trial,  and  now  urges  it  as  a  ground  of  reversal. 

There  might  be  some  doubt  whether  by  their  own  terms 
the  questions  are  not  confined  to  what  the  patient  said  re- 
^eoting  the  illness  for  which  the  physician  was  then  attend* 
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ing  on  her.  But  they  admit  of  a  broader  consiaraotiony  and 
from  the  ^t  of  an  exception  being  taken  to  the  restriction  im- 
posed by  the  court,  and  from  that  restriction  having  been  made 
a  ground  for  the  motion  for  a  new  trial,  it  seems  probable  that 
the  questions  were  intended  to  elidt  answers  as  to  the  state- 
ments of  the  woman  relating  to  a  previous  disease  or  illness. 
If  they  were  not  so  intended  and  tmderstood,  they  would  have 
been  satisfied  by  answers  which  the  opinion  of  the  court  allowed 
the  witness  to  make,  and  a  new  question  would  have  been 
framed  to  elicit  any  statements  as  to  a  former  illness  or  disease. 
In  this  view,  the  limitation  expressed  by  the  court  had  no 
other  effect  than  that  of  restricting  the  answer  to  the  terms  of 
the  questions  actually  put  to  the  witness.  And  as  no  interroga- 
tory was  offered,  no  questions  would  properly  arise  as  to  its 
admissibility,  or  the  extent  to  which  it  might  be  answered. 
But  whatever  may  have  been  the  extent  of  the  question,  wo  are 
of  opinion  that  the  court  was  sufficiently  liberal  in  stating  the 
extent  to  which  it  might  be  answered,  and  that  the  restriction 
imposed  upon  any  further  answer,  whether  to  be  regarded  as 
practically  affecting  the  right  of  the  party  in  adducing  evidence, 
or  as  a  theoretical  opinion  only,  can  not  be  regarded  as  tending 
to  the  exclusion,  in  this  or  any  other  case,  of  proper  and  legiti- 
mate testimony. 

The  only  case  in  this  court  heretofore  reported,  in  which  the 
question  was  directly  made  as  to  the  admissibility  of  the  state- 
ments of  a  slave  respecting  his  diseased  condition,  is  that  of 
Ikimeyy.  Knox,  7  T.  B.  Mon.  88.  In  that  case  the  court  was  so 
divided  as  that  the  majority  concurred  only  in  the  opinion  that 
improper  evidence  had  been  admitted  of  the  statements  of  the 
slave  in  question.  But  while  Chief  Justice  Bibb  was  of  opin- 
ion that  such  statements,  in  the  absence  of  the  party  against 
whom  they  w^!re  offered,  were  wholly  inadmissible,  the  other 
two  judges  did  not  agree  with  respect  to  the  circumstances 
under  which,  and  the  extent  to  which,  they  were  admissible. 
Judge  Owsley  was  of  opinion  that  the  declarations  of  a  slave  to 
different  persons  and  at  different  times,  relating  to  his  condi- 
tion when  the  declarations  were  made,  might  be  admitted  as 
parts  of  the  res  geske,  and  as  evidence  bearing  upon  the  ques- 
tion of  a  continued  disease.  Judge  Mills  was  of  opinion  that 
the  declarations  of  a  slave  may  sometimes  constitute  a  part 
of  the  res  gestce,  and  be  proper  evidence,  and  as  the  opinion  of 
a  physician  whether  the  disease  is  temporary  or  chronic  is  often 
founded  upon  his  examination  of  the  patient,  combined  with 
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other  ciroiimsianoesy  it  might  be  competent  for  him  to  detail 
the  reasons  for  his  opinion «  combined  with  his  examination. 

In  the  case  of  Harr  t.  HiU,  10  Mo.  8289  to  which  we  have 
been  referred,  the  court  said  that  in  addition  to  the  apx>earance8 
and  actions  of  a  slave,  his  exclamations  or  declarations  as  to 
the  pains  or  afflictions  suffered,  whether  made  to  a  professional 
or  unprofessional  person,  were  a  part  of  the  res  gegUs,  and 
thejr  were  admitted  on  that  ground.  But  the  court  further  said 
that  the  mere  declarations  of  a  slave  that  he  or  she  vras  dis- 
eased, without  proof  of  any  ^rmptoms  or  appearance  of  disease, 
would  be  mere  hearsay,  which  ought  not  to  affect  the  rights  of 
any  person,  and  would  be  clearly  inadmissible.  This  case  cer- 
tainly does  not  sanction  the  evidence  of  such  declarations,  ex- 
cept so  far  as  they  relate  to  a  present  disease,  but  has  clearly  an 
opposite  tendency,  since  no  mere  statement  of  a  past  transac- 
tion or  &ct  can  be  regarded  as  a  part  of  that  transaction  or  fact 
— that  is,  of  the  res  gesUs  to  which  the  declaration  relates — ^but 
would  be  mere  hearsay,  inadmissible  if  the  declarations  were 
made  by  a  competent  witness,  and  much  more  when  they  are 
made  by  a  slave,  who  could  not,  if  present,  prove  the  fact. 

The  other  cases  referred  to  in  the  Tennessee  and  North  Caro- 
lina reports,  as  cited  in  10,  11,  and  12  XJ.  S.  Digest,  go  no 
farther  than  the  case  from  Missouri  just  noticed,  and  some  of 
ihem  seem  not  to  involve  the  question  as  to  declarations  made 
to  unprofessional  persons.  The  quotations  from  1  Phill.  Ev. 
232,  Cowen  &  Hill's  notes,  446,  also  relate  to  declantions  as 
to  the  condition  of  the  person  at  the  time.  So  in  1  Oreenl. 
£▼.,  sec.  102,  it  is  said  that  ''whenever  the  bodily  or  mental 
feelings  of  an  individual  are  material  to  be  proved,  the  usual 
expressions  of  such  feelings,  made  at  the  time  in  question,  are 
also  original  evidence; "  and  that  if  natural,  they  are  satisfactory, 
subject  to  the  judgment  and  decision  of  the  jury  as  to  their 
being  real  or  feigned.  And  further  on  in  the  same  section,  he 
says:  '*  So  also  the  representation  of  a  sick  person,  of  the  nature, 
symptoms,  and  effects  of  the  malady  under  which  he  is  laboring 
at  the  time,  are  received  as  original  evidence.  If  made  to  a 
medical  attendant,  they  are  of  greater  weight  as  evidence,  but 
if  made  to  any  other  person,  they  are  not  on  that  account  re- 
jected." 

This  doctrine  is  laid  down  by  Greenleaf  without  particular 
reference  to  slaves.  But  it  is  the  established  doctrine  with 
respect  to  the  admissibilily  of  the  declarations  of  compe- 
tent witnesses   in  relation   to   their  mental  or  bodily  oon« 
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dition  or  feelings.  And  as  their  declarations  are  admitted  as 
original  evidence  only  when  they  relate  to  their  feelings  at  the 
time,  or  to  the  nature,  symptoms,  and  effect  of  the  malady  under 
which  they  are  laboring  at  the  time,  and  are  regarded  as  mere 
hearsay,  so  far  as  they  go  beyond  this  limit,  there  can  be  no 
good  reason  for  admitting  evidence  of  the  declarations  of  a  slave 
to  any  greater  extent.  The  question  whether  any  declarations 
of  a  slave,  with  respect  to  his  health,  even  at  the  time,  are  admissi- 
ble unless  made  to  the  attending  physician,  is  not  now  presented 
for  consideration,  and  we  express  no  opinion  upon  it.  In  two 
manuscript  opinions  at  the  present'  term,  such  declarations  to 
the  attending  physician,  in  relation  to  the  immediate  malady 
under  which  the  slave  was  laboring  at  the  time,  were  held  to  be 
admissible  on  the  question  of  soundness  or  unsoundness  at  a 
previous  time.  But  they  do  not  extend  to  the  admission  of 
declarations  as  to  a  previous  malady  or  illness. 

Wherefore,  there  being  no  error  prejudicial  to  the  plaintiff  in 
the  opinion  of  the  court,  on  the  subject  which  has  been  noticed, 
and  the  evidence  being  sufficient  to  sustain  the  verdict  which 
has  been  sanctioned  by  the  circuit  court,  the  judgment  is  af^ 
firmed. 

Dbolasatioks  of  Slavs  as  to  Sutfebinos  avb  Coyx>moH  abb  Bvi» 
DBKOB  of  the  state  of  the  slave  at  the  time  when  made,  in  an  action  for  a 
breach  of  warranty  of  soundness:  Luth  v.  McDemiet,  67  Am.  Dec  566.  The 
principal  case,  among  others,  was  cited  to  this  point  in  JAvingsiat^g  Com,  14 
Gratt.  598,  in  considering  the  admiwibility  of  the  deolaratioiii  of  the  de- 
oeasedf  in  a  ptoseootion  fo^  mnrder. 


SWEENET    V.    SmITEL 

[16  B.  MonOB,  836.] 
FftBaOVAL   JUDOMBNT  OAK    NOT  BB    BSNDEBBD  AGAINST   MlRBTBD  WOMAV 

on  a  note  executed  by  herself  and  husband.  She  can  not  bind  herself 
personally,  although  she  may  render  her  separate  estate  liable  for  hn 
engagements. 
Lands  abb  Sobjbot  to  Wm*8  Powbb  of  Appointubnt  and  DiaposmoN, 
AS  Sepabatb  Estatb,  to  which  even  the  husband's  limited  power  given 
him  by  the  Kentucky  statutes  over  his  wife's  lands  does  not  attach, 
where  they  are  conveyed  directly  to  the  wife,  but  expressly  for  her  sep* 
arate  use  and  benefit,  and  not  to  be  liable  in  any  way  for  the  debts  ol 
the  husband. 

AonoN  on  a  note  signed  by  Sweeney  and  vnfe,  against  both 
husband  and  vnf e.    Mrs.  Sweeney  alone  answered  the  petition, 
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and  set  up  ooverinre  as  a  defense.  The  plaintiff  replied  that 
the  note  was  given  for  carpenter's  work  done  on  a  honse  which 
had  been  conveyed  to  Mrs.  Sweeney;  and  on  the  trial  he  exhib- 
ited a  deed  of  conveyance  from  one  Ford  to  Mrs.  Sweeney.  A 
verdict  was  rendered  for  the  plaintiff,  upon  which  judgment  was 
given.     Sweeney  and  wife  appealed. 

W.  L.  Underwood,  for  the  appellants. 

By  Court,  Marshall,  C.  J.  If  the  judgment  in  this  case  had 
been  against  the  land  instead  of  the  person  of  Mrs.  Sweeney,  it 
would  not  have  been  reversible,  although  rendered  in  an  action 
by  ordinary  proceedings  against  herself  and  husband,  and  al- 
though there  was  no  transfer  of  the  case,  as  against  her,  to  the 
equitable  docket.  But  the  deed  referred  to  in  tiie  pleading  of  the 
plaintiff,  and  exhibited  in  evidence,  conveys  to  her  a  separate  estate 
in  the  land  therein  mentioned.  And  although  she  may  render  that 
estate  liable  for  her  engagements,  she  can  not  bind  herself  per- 
sonally. She  therefore  was  not  subject  to  a  personal  judgment 
on  the  note  executed  by  her  husband  and  herself.  In  this  case 
the  deed  conveys  the  land  directly  to  the  wife,  yet  as  it  is  ex- 
pressly for  her  separate  use  and  benefit,  and  not  to  be  liable  in 
any  way  for  the  debts  of  her  husband,  there  seems  to  be  still 
some  ground  for  distinguishing  it  from  an  ordinary  conveyance 
to  her  in  fee,  and  for  regarding  it  as  subject  to  her  power  of 
appointment  and  disposition  as  a  sef>arate  estate,  to  which  even 
a  limited  power,  which  under  our  recent  statutes  the  husband 
has  over  the  wife's  land,  does  not  attach.  But  even  if  this  dis- 
tinction be  not  made,  the  statutes  referred  to,  while  they  sub- 
ject the  wife's  land  io  debts  contracted  for  necessaries,  and  evi- 
denced by  writing  signed  by  both  husband  and  wife,  do  not 
make  the  wife  personally  liable,  nor  capacitate  her  to  bind  her- 
self. They  only  capacitate  her  to  bind  her  estate,  and  there 
seems  to  be  no  reason  for  enlarging  the  liability  which  she  may 
thus  create,  or  for  changing  the  mode  of  enforcing  it.  In  any 
view,  therefore,  the  judgment,  so  far  as  she  is  concerned,  should 
only  have  been  against  her  land  for  improvements  on  which 
the  debt  seems  to  have  been  contracted. 

Wherefore  the  judgment  against  her  is  reversed,  and  the 
eaose  is  remanded  for  a  judgment  subjecting  her  estate  to  the 
satisfaction  of  the  debt  sued  for,  and  the  costs. 

PBBiONAL  JuDOMKHTS  AOAiMBT  Mabrikp  WoMBr:  See  the  note  to  Cald- 
weB  V.  WaUer$,  6ft  Am.  Deo.  082,  in  whioh  thie  nibjeot  is  ooniideced  al 
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BmFAtLATE    ESSATI    OF    MlRliTKD  WOMAK»   WHEN    SOBJIOT  TO   HSR  OOIT* 

tbol:  See  Bra4fordy.  Ortenway^  62  Am.  Dec  203;  Harri$  v.  BarrU,  53 Id. 
,  and  notei  to  theee  eiaee,  where  prior  ones  in  thii  series  are  ooUeoted. 


Walker  v.  MoKnight. 

116  B.  MOMBOB,  4670 

EzxcnnoK  Plaintiff  Who  Acqitibbs  Legal  Titls  to  Land  at  Shbriff*8 
Salb  oak  not  se  Compelled  to  Sitkrbnder  and  Convey  It  to  one 
who  has  the  equitable  right  to  the  land  under  a  bond  for  title,  where 
■uoh  plaintiff  had  no  notice  of  the  eziatenoe  of  the  right  before  he 
obtained  the  title. 

Complainant  in  Chanoebt  Suit  is  not  Competent  Witness  in  favor  of 
other  complainants  to  whom  he  has  assigned  his  interest,  he  being  liable 
for  costs  in  the  event  that  the  suit  does  not  succeed,  and  therefore  inter« 
ested  in  the  result. 

Sbsriffs'  Sales  have  been  Held  to  be  Void  Only  in  Cases  where 
either  there  was  no  judgment  to  sustain  the  execution,  or  where  the 
officer  exceeded  his  power  by  selling  more  land  than  was  required  for  the 
payment  of  the  amount  due  on  the  execution. 

Sheriff's  Sale  will  be  Valid,  although  Part  of  Debt  mat  have  been 
Paid,  if  there  be  a  judgment,  and  the  execution  oonforms  to  it  substan* 
tially,  and  if  the  payment  does  not  constitute  a  part  of  the  judgment,  or 
has  not  been  indorsed  upon  the  execution. 

Sheriff's  Sale  is  Valid,  where  the  execution  not  having  been  returned, 
the  only  evidence  of  its  amount,  and  of  the  sum  for  which  the  land  was 
sold,  Ib  furnished  by  the  sheriff's  deed,  which  does  not  show  that  any 
credit  was  indorsed  upon  the  execution  therein  recited,  nor  that  the 
sheriff  sold  the  land  for  a  sum  exceeding  the  amount  he  was  authorized 
to  make. 

Statement  in  Return  that  Money  Made  on  Execution  was  Paid  to 
Plaintiff  is  not  Competent  Evidence  to  prove  the  fact  or  time  of 
payment,  it  not  being  in  response  to  the  command  of  the  writ. 

Execution  Plaintiff,  Purchasing  Land  at  Sheriff's  Sale,  should  be 
Regarded  in  Equity  as  Holding  Title  in  Trust  for  the  benefit  of 
persons  having  an  equitable  right  to  the  land,  to  so  much  of  it  as  was 
not  paid  for  by  the  balance  due  on  the  execution,  where  the  sale  was 
made  for  a  sum  exceeding  the  amount  actually  due  on  the  judgment. 

Bill  in  chancery,  filed  in  1837,  by  Eobert  Thurston  and  wife 
and  Mary  S.  Searcy,  against  Yirgil  McElnight  and  Ann  0. 
Logan,  to  compel  a  conveyance  of  the  legal  title  to  a  one-seventh 
part  of  a  certain  tract  of  land.  The  bill  alleged  that  in  1821 
John  Logan  had  executed  to  Edmund  Searcy  his  title  bond 
to  the  land  in  question,  which  had  descended  to  him  from  his 
fitther,  Benjamin  Logan,  and  was  at  the  time  tmdivided;  thai 
Searcy  afterwards  died  without  having  received  a  conveyance. 


Digitized  by  LjOOQiC 


1864.]  Walker  u  McEniqht.  191 

leaving  Maria  Searcj,  who  had  intermarried  with  Thurston,  and 
Haxy  S.  Searcy,  as  his  only  heirs  at  law;  that  John  Logan  had 
also  died,  having  appointed  his  wife,  Ann  0.  Logan,  as  his  ex- 
ecutrix; that  McEnight  had  obtained  a  judgment  against  the 
executrix  and  heirs  of  John  Logan,  and  had  himself  become 
the  purchaser  at  the  sale  under  execution  of  Logan's  interest  in 
the  land;  and  at  the  time  of  the  sale  McEnight  had  notice  of 
the  complainants'  claim.  McKnight  in  his  answer  alleged 
that  he  was  the  l^^al  owner  of  John  Logan's  interest  in  the  land, 
by  virtue  of  his  purchase  at  the  execution  sale,  and  his  deed 
from  the  sheriff;  that  at  the  time  of  his  purchase  he  had  no  no- 
tice of  the  complainants'  claim;  and  that  a  decree  of  partition 
had  been  made  between  the  heirs  of  Benjamin  Logan,  in  the 
suit  of  Newton  and  wife  against  Benjamin  Logan's  heirs,  and 
that  the  portion  to  which  John  Logan  was  entitled  had  been 
conveyed  to  him.  An  amended  bill  was  afterwards  filed  by 
Thurston  alone,  suggesting  the  marriage  of  Mary  S.  Searcy  to 
Joseph  W.  Walker,  a  division  of  the  estate  of  Edmund  Searcy, 
and  an  assignment  of  the  claim  to  the  land  in  question  to  Walker 
and  wife.  This  amended  bill  was  answered  by  Walker  and  wife 
in  a  cross-bill  against  McEnight  and  Mrs.  Logan.  A  decree 
was  rendered  by  the  circuit  court  directing  McEnight  to  release 
to  Walker  and  wife  all  his  interest  in  the  land  in  controversy,  but 
on  appeal  the  decree  was  reversed  and  the  cause  remanded,  be- 
cause the  heirs  of  John  Logan  had  not  been  made  parties.  On 
final  hearing,  after  the  cross-bill  had  been  amended,  it  was  dis- 
missed, and  Walker  and  wife  appealed.  Certain  foots  developed 
on  the  hearing  appear  in  the  opinion 

Morehead  and  Braum,  for  the  appellants. 

James  Harlan  and  J.  B.  Husbands,  for  the  appellees. 

By  Court,  Simpson,  J.  There  does  not  seem  to  be  any  valid 
objection  to  the  equitable  right  asserted  by  the  complainants  to 
the  land  in  contest.  The  execution  of  the  bond  by  John  Logan, 
and  of  the  subsequent  agreement  of  1825,  in  which  the  right  of 
Searcy  to  one  tmdivided  seventh  of  the  land  is  expressly  recog- 
nized, is  fully  established.  The  bond  executed  by  Logan  not 
only  imports  a  consideration,  but  the  bond  on  its  f^  states  the 
amount  of  the  consideration  and  admits  its  payment  There  is 
no  testimony  tending  to  show  that  the  contract  was  subsequently 
rescinded  by  the  parties;  and  the  fact  that  the  bond  was  not 
Borrendered  up  creates  an  opposite  presumption.  The  delay  in 
poroeeoutiiig  Che  claim  is  accounted  for  by  the  death  of  Searcy 
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in  1827.  Besides,  his  heirs  may  not  have  been  folly  apprised  of 
their  rights,  or  may  have  supposed  that,  as  Logan  had  not  made 
a  deed  in  his  life-time,  the  land  was  still  subject  to  sale  for 
the  payment  of  his  debts.  Although,  therefore,  the  claim  was 
permitted  to  lie  dormant  for  some  ten  or  twelve  years,  yet  it  had 
not,  in  our  opinion,  been  rendered  unavailable  by  the  mere  lapse 
of  time,  if  in  other  respects  it  can  be  sustained  against  the  de- 
fendant McEnight. 

If  McEnight  has  acquired  the  legal  title  to  the  land,  we  do 
not  think  that  the  complainants  can  compel  him  to  surrender, 
and  convey  it  to  them  on  the  ground  that  he  had  notice,  before 
he  obtained  the  title,  of  the  existence  of  their  equitable  right  to 
it.  He  denies  positively  that  he  had  any  knowledge  or  informa- 
tion on  the  subject,  or  had  ever  heard  of  their  claim.  Thurs- 
totti  is  the  only  witness  that  proves  notice,  and  he  is  evidently 
interested  in  the  result,  and  therefore  incompetent.  He  is  one 
of  the  original  complainants,  and  therefore  liable  for  the  costs 
of  the  suit  in  the  event  that  the  complainants  do  not  succeed  in 
the  suit.  Besides,  the  release  executed  by  Walker  and  wife  is 
not  executed  in  such  a  manner  as  to  be  obligatory  upon  the 
wife;  and  if  Walker  should  die,  Thurston  would  still  remain 
liable  to  her  for  contribution,  in  the  event  that  she  failed  to  re- 
cover the  land  in  contest. 

Whether  McEnight  has  acquired  the  legal  title  depends  upon 
the  validity  of  the  sheriff's  sale ;  for  as  we  have  not  been  furnished 
with  a  copy  of  the  proceedings  in  the  suit  of  Newton  and  wife 
against  Logan's  heirs,  after  the  decree  was  reversed  and  the 
cause  remanded  to  the  circuit  court,  we  can  not  decide  that  he 
obtained  any  title  to  it  by  the  decree  and  proceedings  in  that 
case. 

The  sale  made  by  the  sheriff  was  valid,  unless  he  exceeded  his 
authority  in  making  it.  He  acts  under  the  execution  in  his  hands, 
and  from  it  he  derives  his  authority.  If  he  sells  more  land 
than  is  necessary  to  satisfy  the  execution,  he  exceeds  his  power, 
and  the  sale  is  void.  If  there  be  no  judgment,  or  if  the  exe- 
cution vary  substantially  from  the  judgment,  the  sale  will  also 
be  void.  But  if  there  be  a  judgment,  and  the  execution  con- 
forms to  it  substantially,  the  sale  will  be  valid,  although  a  part 
of  the  debt  may  have  been  paid,  provided  the  payment  does  not 
constitute  a  purt  of  the  judgment,  or  has  not  been  indorsed 
upon  the  execution. 

An  examination  of  all  the  cases  on  this  subject  will  show  that 
made  by  ^sheriffs  have  only  been  hel^  to  }}^  voi<(1  ejtbAr 
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where  there  was  no  judgment  to  sastam  the  execution*  or  where 
the  officer  exceeded  his  i>ower»  by  selling  more  land  than  was 
required  for  the  payment  of  the  amount  due  on  the  execution. 
All  sales  of  lands  made  by  sherifiEs  would  be  rendered  uncertain 
if  the  principle  were  established  that  the  sale  would  be  void  if 
any  paj-t  of  the  debt  had  been  paid,  although  such  payment  did 
not  appear  upon  the  execution.  No  person  would  be  willing  to 
purchase  at  such  a  sale,  and  the  operation  of  the  rule  would  be 
detrimental  instead  of  advantageous  to  the  defendant  in  the 
execution. 

The  sale  under  which  McKnight  claims  the  land  is  therefore 
Talid,  unless  the  execution  under  which  it  was  made  had  the 
credit  indorsed  on  it,  of  the  amount  made  upon  a  previous  exe- 
cution. The  execution  under  which  the  sale  was  made  has  not 
been  returned,  and  the  transcript  of  the  record  of  the  case  in 
which  it  issued  does  not  show  whether  or  not  the  credit  was 
indorsed  upon  it.  Nor  does  that  transcript  show  when  the 
previous  execution  was  returned,  nor  is  there  any  other  evidence 
upon  the  subject,  so  that  we  can  not  say  with  any  certainty  that 
it  was  returned  before  the  execution  upon  whic^  the  rule  was 
made  was  issued  by  the  clerk.  The  only  evidence  of  the  amount 
of  the  execution,  as  well  as  of  the  sum  for  which  the  land  was 
sold,  is  furnished  by  the  sheriff's  deed  to  McElnight.  The  exe- 
cution as  therein  recited  does  not  show  that  any  credit  was 
indorsed  upon  it,  nor  is  there  any  testimony  that  the  sheriff  sold 
the  land  for  a  sum  exceeding  the  amount  he  was  authorized  to 
make  upon  the  execution.  If  the  presumption  that  the  clerk 
did  his  duty  when  he  issued  the  execution  should  prevail,  it 
would  not  avail  anything  in  this  case,  because  a  similar  presump- 
tion arises  in  favor  of  the  acts  of  the  sheriff.  And  besides,  as 
already  mentioned,  it  is  by  no  means  certain  that  when  the 
second  execution  issued ,  the  first  one  had  been  returned,  although 
we  think  it  is  very  probable  that  it  had  been. 

It  does  not  appear  whether  the  purchase  by  McKnight  was 
made  in  person  or  by  agent,  nor  do  we  deem  it  very  material, 
because  there  is  no  testimony  that  proves  he  had  any  knowledge 
at  the  time  of  the  sale  that  part  of  the  judgment  had  been  made 
upon  the  previous  execution.  The  statement  made  by  the  officer 
in  his  return  on  the  execution,  that  he  had  paid  the  money  to 
the  plaintiff,  not  being  in  response  to  the  command  of  the  writ, 
is  not  competent  evidence  to  prove  that  fact  Besides,  the  state- 
ment itself  does  not  show  when  the  payment  was  made,  and  if 
competent  evidence  of  the  &ot  of  payment,  would  not  prove 
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that  it  had  been  made  before  the  sale,  unless  it  appeared  that 
the  return  itself  had  been  previously  made. 

The  purchase,  therefore,  made  by  McKnight  can  not  be  deemed 
void,  and  the  sheriff's  deed  must  be  regarded  as  investing  him 
with  the  legal  title.  But  the  question  still  occurs,  As  the  sale 
was  made  for  a  sum  exceeding  the  amount  actually  due  to  him 
on  the  judgment,  shall  he  be  permitted  to  hold  the  title  thus 
acquired?  or  will  a  court  of  equity  set  aside  and  vacate  the  sale? 
There  can  be  no  doubt  that  it  might  have  been  quashed  by  the 
court  that  had  the  control  of  the  execution,  and  the  right  to 
regulate  the  proceedings  thereon,  if  a  motion  for  that  purpose 
had  been  made  in  reasonable  time.  But  a  court  of  equity  will 
only  interpose  and  vacate  such  a  sale  upon  the  ground  of 
fraud,  or  some  other  equitable  ground.  In  this  case,  we  think 
that  the  purchaser  should  be  regarded  in  equity  as  holding  the 
title  in  trust  for  the  benefit  of  the  complainants,  to  so  much  of 
the  land  embraced  by  the  purchase  as  was  not  paid  for  by  the 
balance  due  on  the  execution.  The  price  for  which  the  land 
sold  was  one  hundred  and  thirty  dollars.  The  amount  due 
upon  the  execution  was  ninety-six  dollars.  For  thiriy-four  one 
hundred  and  thirtieths  of  the  land  purchased  the  purchaser  did 
not  pay  anything.  The  title  to  this  part  of  it  he  should  be  re- 
garded as  holding  in  trust  for  the  benefit  of  the  complainants. 
There  does  not  seem  to  have  been  any  fraud  in  the  transaction, 
nor  is  there  any  other  equitable  ground  upon  which  the  pur- 
chaser ought  to  be  deprived  of  the  whole  benefit  of  his  purchase. 

The  land  will  have  to  be  divided,  and  thirty-four  one  hun- 
dred and  thirtieths  of  it  laid  off  and  conveyed  to  the  complain- 
ants. In  making  the  division,  the  part  allotted  to  the  com- 
plainants should  not  include  any  improvements  made  by  Mo- 
Knight,  if  the  division  can  be  thus  made  without  doing  injustice 
to  them.  If  a  just  division  can  not  be  made  without  assigning 
to  the  complainants  part  of  the  land  improved  by  McKnight, 
then  an  account  will  have  to  be  taken  of  the  improvements  on 
the  part  so  allotted  to  them,  according  to  equitable  principles. 

Wherefore  the  decree  dismissing  the  complainants'  bill  ia 
deemed  erroneous,  and  is  reversed,  and  cause  remanded  for 
further  proceedings,  and  decree  in  conformity  with  this  opinion. 

PUBOHASEB  AT  EXECUTION  SaLB  WHETHER  ATFECTBD  BT  PbIOB  EqUXTT, 

of  wUch  he  had  no  notice:  See  Polk  t.  Cfailant^  34  Am.  Dec  410,  and  note; 
HaUeyT.  Oldham,  41  Id.  262;  OviaU  v.  i^rotm,  45  Id.  639;  and  see  ^nutib  v. 
Ptomter,  9  Id.  344. 
PouoT  OF  Law  is  to  Peotect  Judicial  Sales:  CorieU  v.  Hcm^  a»U€^ 
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p.  134;  and  see  the  cases  in  the  note  thweto,  as  to  when  a  porehaaer  %t  an 
czecotion  nle  will  be  afifooted  by  irregolaritiee. 

ExsounoK  Salb  ok  Satisvud  Judgmxnt  whxxhse  Valto:  See  Bwen  v. 
MeOehee,  31  Am.  Dec.  695;  Doe  v.  Snyder,  32  Id.  311;  Hoffman  y.  SirO' 
heeker,  Id.  740;  BuaaeUY.  ffugunin,  33  Id.  423;  Woodv.  Colvm,  38  Id.  598^ 
and  note;  Seed  v.  Atutin's  Heirs,  45  Id.  336. 

WxnrBSS  whxm  Inoompstbnt  bbgaubx  Intebbsied:  See  Sdgerly  ▼.  JRm- 
cnofi,  55  Am.  Dec  207;  Baank  qf  UUea  t.  Mereeream,  49  Id.  189»  and  note^ 
when  the  prior  oases  are  colleoted. 


Campbell  v.  Hillman. 

[16  D.  llbnos,  608.1 
AOOT    18    BlSPOBSIBIJB    InDIYIDUALLT    TO    PUBOHABKB    lOB  FrAUB  00m* 

mitted  by  him  in  tbe-wde  of  property,  althoagh  he  does  not  profess  to 
sell  the  property  as  bis  own,  bat  acts  thronghoat  in  his  capacity  as  agent. 

AooT  18  HOT  Absolved  from  LiABiLrnr  vor  Misrbprbsbntation  as  to 
his  principal's  title  to  slaves,  by  the  mere  fact  that  he  informed  the  par> 
chaser  that  his  principal  derived  title  nnder  a  will,  which  the  purchaser 
had  sofficient  time  and  opportonity  to  examine,  where  the  porchase  was 
made  upon  the  faith  of  tiie  agent's  representaticn  that  his  principal  had 
a  good  title,  and  the  repreeentation  was  calcolated  to  induce  belief  and 
prevent  farther  inquiry. 

To  CoHgi'iTUTB  Fraud,  It  is  kot  Only  Nbobbsart  that  BBFRBSBin:Anoir 
SHOULD  BB  Untrub,  but  alio  that  the  party  making  it  should  know  it 
to  be  80  at  the  time  it  was  made. 

DtAMAOB  arb  Bmtitlbd  TO  Bi  Bboovbbbd  Dff  AoTiON  TOR  FRAUD,  ade- 
quate to  the  injury  sustained,  as  a  general  rule,  if  the  plaintiff  succeed. 

Hbasurb  07  Daxaobs  for  Fraudulent  Beprbsbktation  that  the  ven- 
dor's title  to  slaves  was  abeolute,  when  it  was  but  a  life  estate,  is  the 
difference  in  the  value  of  the  two  estates  at  the  time  of  the  sale;  but 
subsequent  events  and  circumstances,  calculated  to  aid  in  forming  a  cor- 
reet  estimate  of  this  difference,  and  to  show  the  actual  extent  of  the  in- 
Jury  sustained,  may  be  given  in  evidence  for  that  purpose. 

Aonov  against  John  P.  Campbell  for  a  fraudulent  representa- 
tion made  by  him  as  to  the  title  to  certain  slaves.  Campbell, 
as  agent  for  Bichard  XJ.  Baokner,  had  sold  the  slaves  to  the 
plaintiff,  and  executed  a  bill  of  sale  in  the  name  of  his  prin- 
eipaly  purporting  to  convey  an  absolute  title  to  the  slaves,  when 
in  tact  the  principal  had  but  a  life  estate  in  them,  under  a  wilL 
Farther  facts  and  the  questions  arising  in  the  case  appear  in 
the  opinion. 

WaUam  W.  Wallace  and  Bobert  JUbKee,  for  the  appeUant. 

L.  W.  PoweU,  J.  Earlan^  J.  W.  CrockeU^  and  Morehead  ani 
Brawn,  for  the  appellee. 
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.  Bj  Court,  Simpson,  J.  Two  questions  arise  in  this  case:  1. 
Is  the  appellant  responsible  for  representations  made  bj  him  at 
the  time  of  the  sale,  which  he  knew  to  be  untrue,  in  relation  to 
the  title  of  the  slaves  which  he,  as  the  agent  and  attorney  in 
fact  of  Eichard  U.  Buckner,  sold  to  the  appellee  ?  2.  If  the 
purchaser  has  a  right  of  recovery  on  account  of  the  alleged 
fraud,  what  is  the  proper  criterion  of  damages? 

An  agent  is  responsible  individually  to  the  purchaser  for  a 
fraud  committed  by  him  in  the  sale  of  properly,  although  he 
does  not  profess  to  sell  the  property  as  his  own,  but  acts 
throughout  in  his  capacity  as  agent:  Sugden  on  Vendors,  6. 

If  the  agent  represented'  to  the  purchaser  that  his  principal 
had  a  good  titie  to  the  slaves,  and  the  purchase  was  made  upon 
the  faith  of  that  representation,  the  mere  fact  that  the  agent  in- 
formed the  purchaser  that  his  principal  derived  titie  to  the 
slaves  under  his  father's  will,  and  that  the  latter,  after  receiving 
this  information,  had  sufficient  time  and  opportunity  to  have 
examined  the  will  himself  before  he  made  the  purchase,  will 
not  absolve  the  former  from  liability  for  the  misrepresentation. 
When  the  inquiry  about  the  titie  to  the  slaves  was  made  by  the 
purchaser,  if  he  had  been  expressly  referred  to  the  will  for  in- 
formation by  the  agent,  or  if  the  latter  had  expressed  any  doubt 
upon  the  subject,  then,  although  he  did  state  that  the  titie  was 
good  and  valid,  yet  it  would  have  been  incumbent  on  the  pur- 
chaser, if  the  statement  were  made  in  such  a  manner  as  to  sug- 
gest a  doubt  about  the  titie,  to  have  investigated  the  subject 
himself;  and  if  he  had  failed  to  do  so,  the  mistake  he  labored 
under  in  relation  to  the  titie  would  have  been  the  result  of  his 
own  negligence,  and  he  would  have  had  no  redress  against  the 
agent  for  any  injury  he  sustained  in  consequence  of  it.  But  if 
the  representations  were  such  as  were  calculated  to  induce  the 
purchaser  to  believe  that  the  titie  was  valid,  and  really  to  pre- 
vent him  from  instituting  any  further  inquiry  in  relation  to 
it,  and  he  made  the  purchase  relying  upon  the  information  on 
the  subject  that  he  received  from  the  agent,  then  the  latter 
would  be  responsible  for  the  fraud,  if  one  was  committed  b} 
him,  although  he  did  state  that  his  principal  derived  titie  to  the 
slaves  under  the  will  of  his  father. 

The  information  given  by  the  agent  to  the  purchaser,  that  he 
was  himself  one  of  the  trustees  named  in  the  will,  and  con- 
sequentiy  that  there  would  be  no  difficulty  in  making  him  a 
good  title  to  the  slaves,  although  it  suggested  the  existence  of  a 
trust,  yet  it  at  the  same  conveyed  the  impression  that  the  wiiJl 
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authorized  the  sale  to  be  made;  and  as  the  ag<^nt  represented 
himself  as  one  of  the  trustees,  and  stated  that  a  good  title  would 
be  made  to  the  purchaser,  this  representation,  inasmuch  as  it 
showed  that  he  was  well  acquainted  with  the  contents  of  the 
will,  and  the  nature  of  the  title  to  the  slaves  which  his  principal 
derived  under  it,  instead  of  diminishing  was  calculated  to  in- 
crease the  confidence  of  the  purchaser,  in  the  information  im- 
parted to  him  on  this  subject  by  the  agent. 

The  argument,  therefore,  that  this  information,  being  suffi- 
cient to  put  the  purchaser  upon  an  inquiry,  was  constructive 
notice  to  him  of  the  contents  of  the  will,  and  all  the  trusts  and 
limitations  created  by  it,  and  that  consequently  he  must  be  re- 
garded as  being  aware  of  the  falsity  of  the  representation  at  the 
time  he  made  the  purchase,  is  entirely  fallacious,  and  the  doc- 
trine contended  for  is  inapplicable  to  the  facts  of  this  case. 
The  information,  in  the  manner  in  which  it  was  communicated, 
was  calculated  to  suppress  instead  of  to  excite  inquiry  on  the 
subject.  The  purchaser  did  not  place  more  confidence  in  the 
representation  than  a  man  of  ordinary  prudence  and  circum- 
spection would  have  done  under  the  same  circumstances.  It 
was  calculated  to  mislead  and  deceive  him,  and  although,  by  re- 
sorting to  an  examination  of  the  will,  he  could  have  had  the  full 
means  of  detecting  the  fraud  and  ascertaining  the  truth,  yet 
when  he  was  prevented  from  doing  this,  by  the  character  of  the 
representation  itself,  it  can  not  be  said  with  any  degree  of  pro- 
priety that  the  deception  under  which  he  labored  was  the  result 
of  his  own  negligence. 

1.  To  constitute  fraud,  however,  it  is  not  only  necessary  that 
the  representation  should  be  untrue,  but  also  that  the  party 
making  it  should  know  it  to  be  so  at  the  time  it  was  made.  If, 
then,  the  agent,  when  he  sold  the  slaves,  actually  believed  that 
his  principal  had  an  absolute  titie  to  them,  and  that  the  sale 
would  pass  a  good  tiUe  to  the  purchaser,  his  representation  to 
that  effect,  although  untrue,  yet  having  been  made  in  good  faith, 
would  not  amount  to  a  fraud,  or  subject  him  to  any  responsi- 
Ulily  to  the  purchaser.  The  legal  effect  of  the  devise  of  the 
slaves  depended  upon  the  construction  of  the  will;  and  if  the 
agent  honesUy  believed  the  representation  he  made  in  regard  to 
the  title  to  be  true,  he  could  not  have  made  it  for  the  purpose  of 
deceiving  or  defrauding  thepuchaser.  But  this  was  a  matter 
of  &ct  for  the  jury  to  determine,  and  as  the  will  only  vests  in 
the  devisee  a  life  estate  to  the  slaves,  it  devolved  upon  the  agent 
to  prove  that  he  gave  a  different  construction  to  it,  and  in  fact 
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beliered  that  it  conferred  upon  the  devisee  an  absolute  title  to 
them,  and  not  a  life  estate  merely. 

2.  In  an  action  for  a  fraud,  if  the  plaintiff  succeed,  he  is  en« 
titled,  as  a  general  rule,  to  recover  damages  adequate  to  the 
injury  he  has  sustained.  The  criterion  by  which  the  extent  of 
the  injury,  in  a  case  like  the  present,  should  be  ascertained  and 
determined  is  perfectly  obvious.  The  difference  between  the 
value  of  the  estate  which  he  purchased  and  the  one  that  he 
actually  acquired  in  the  slaves  would  ordinarily  constitute  the 
only  standard  by  which  the  injury  he  sustained  could  be  esti- 
mated; and  if  nothing  had  occurred  subsequent  to  the  purchase 
which  tended  to  demonstrate  that  justice  would  not  be  fully 
attained  by  estimating  that  difference  by  reference  to  the  actual 
condition  of  things  at  the  time  of  the  sale,  then  this  mode  of 
estimating  it  should  be  resorted  to. 

But  it  is  evident  that  cases  might  arise  in  which  this  mode 
of  ascertaining  the  difference  in  the  value  of  the  two  estates, 
and  thereby  determining  the  extent  of  the  injury  sustained, 
might  work  manifest  injustice.  To  illustrate  this  proposition, 
let  us  suppose  thecaseof  a  sale  of  a  male  slave,  where  the  owner  of 
the  life  estate  and  the  slave  sold  are  about  of  the  same  age,  and 
the  life  estate,  according  to  all  human  probability,  will  continue 
during  the  life-time  of  the  slave,  yet  nevertheless  the  tenant  for 
life  should  die  shortiy  after  the  sale  was  made.  The  purchaser 
would  sustain  by  the  fraud  an  injury  almost  equal  to  the  full 
value  of  the  slave;  and  yet,  if  the  difference  in  the  value  of  the 
two  estates,  to  be  determined  by  reference  to  the  condition  of 
things  at  the  time  of  the  sale,  constitutes  the  criterion  by  which 
the  extent  of  the  injury  must  be  regulated  and  governed,  the 
damages  recovered  would  furnish  very  inadequate  redress  for 
the  injury  actually  sustained.  It  may  be  said,  however,  that  to 
permit  in  such  a  case  a  recovery  by  the  purchaser,  to  the  full  ex- 
tent of  the  injury  he  has  sustained,  would  be  doing  injustice  to  the 
owner  of  the  life  estate,  who  could  have  sold  his  interest  in  the 
slave  for  its  value  at  the  time  of  the  sale.  But  there  is  a  wide 
difference  between  the  purchase  of  a  life  interest  and  the  pur- 
chase of  an  absolute  estate  in  a  slave.  The  purchaser  of  the 
former,  by  the  very  nature  of  his  purchase,  agrees  to  risk  both 
the  life  of  the  vendor  and  the  life  of  the  slave;  the  purchaser 
of  the  latter  agrees  to  risk  the  life  of  the  slave  only.  He  might 
not  have  been  willing  to  have  incurred  the  double  risk,  and 
might  have  refused  to  purchase  a  bare  life  estate.  The  law  will 
not  compel  him  to  accept  and  pay  for  an  estate  which  he  did 
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not  contraot  for  or  purchase^  but  giyes  him  indemniiy  for  the 
injiiiy  he  has  actually  sustained  in  consequence  of  haying  ac- 
quired a  less  estate  than  that  which  was  purchased  by  him 

According  to  the  nature  of  the  thing  contracted  for,  the  pur- 
chaser, however,  agrees  to  incur  the  risk  of  the  life  of  the  slave, 
and  if  the  slave  should  die  before  the  termination  of  the  life 
estate,  the  injury  he  would  actually  sustain  by  the  fraud  would 
be  merely  nominal,  because  the  loss  would  not  be  occasioned  by 
his  failure  to  acquire  an  absolute  title  to  the  slave,  but  would 
be  the  result  of  a  risk  growing  out  of  the  nature  of  the  prop- 
erty, and  which  every  purchaser  of  such  properly  necessarily 


It  is  thus  fully  demonstrated  that  the  difference  in  the  value 
of  the  two  estates,  without  any  reference  to  subsequent  events, 
would  in  some  cases  fail  to  furnish  the  purchaser  with  anything 
like  adequate  redress  for  the  injury  which  he  had  sustained  by 
the  wrong;  whilst  in  other  cases  it  would  greatly  exceed  the  ex- 
tent of  such  injury.  Where,  then,  any  subsequent  events  have 
occurred,  previous  to  the  time  of  the  trial,  which  will  aid  in 
forming  a  correct  estimate  of  the  difference  in  the  value  of  the 
two  estates  at  the  time  of  the  sale,  and  thereby  tend  to  manifest 
the  actual  extent  of  the  injury  the  purchaser  has  eustainedi 
ihey  may  be  relied  upon  for  that  purpose.  If,  however,  the 
condition  of  things  remains  as  it  was  when  the  sale  was  made* 
then  from  necessily  the  difference  in  the  value  of  the  two  es- 
tates at  the  time  of  the  sale,  estimated  according  to  all  tl\e 
usual  probabilities,  is  the  only  criterion  that  can  be  adopted  in 
order  to  determipe  the  extent  of  the  injpiy  the  purchaser  has 
sustained.  But  as  such  estimates,  depending  as  they  must  upon 
mere  conjecture  with  respect  to  future  events,  are  from  their 
very  nature  uncertain,  they  should  not  be  relied  upon  when 
the  events  upon  which  they  essentially  depend,  instead  of  being 
matters  of  conjecture  merely,  have  actually  occurred  and  be- 
come known  and  certain.  So  far  as  anything  has  happened,  or 
any  change  in  the  condition  of  things  has  occurred,  since  the 
sale,  which  has  a  bearing  upon  the  relative  value  of  the  two 
estates  at  that  time,  and  which,  if  known,  would  have  aided  in 
forming  a  correct  estimate  of  such  value,  if  made  at  the  time  of 
the  sale,  should  be  considered  by  the  jury  in  determining  the 
amount  of  damages  to  which  the  purchaser  is  entitled. 

The  just  operation  of  this  principle  is  exemplified  by  its  appli* 
cation  to  the  facts  and  circumstances  of  the  present  case.  The 
cwner  of  the  life  estate  whose  life  was  considered  so  precarious 
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at  the  time  of  the  sale,  oq  account  of  his  bad  health,  that  its 
probable  duration  was  estimated  at  about  two  years  or  a  little  up- 
wards, was  still  living  when  the  suit  was  tried,  although  more  than 
seyen  years  had  then  elapsed  from  the  time  the  purchase  was 
made;  and  his  health  had  so  improved  as  to  justify  the  belief  that 
he  might  still  live  for  several  years  longer.  Besides,  one  of  the 
slaves  had  died  in  the  mean  time,  and  to  that  extent  no  substan* 
tial  injury  had  occurred  or  could  arise  to  the  purchaser,  in  con- 
sequence of  the  difference  in  the  value  of  the  two  estates,  because 
the  estate  which  he  acquired  by  his  purchase  did  not  terminate 
during  the  life-time  of  the  slave. 

If,  therefore,  the  measure  of  compensation  for  the  wroiig  was 
made  to  depend  upon  the  apparent  difference  in  the  value  of  the 
two  estates,  to  be  estimated  according  to  the  existing  condition 
of  things  at  the  time  of  the  sale,  without  any  reference  to  sub- 
sequent events,  it  is  perfectly  evident  that  the  damages  to  which 
the  purchaser  would  be  entitled  under  the  operation  of  such  a 
rule  would  greatly  exceed  in  the  present  case  the  actual  injury 
he  has  sustained.  His  right  of  recovery  must  be  restricted  to 
legal  compensation  for  the  loss  actually  resulting,  and  not  for 
that  which  might  have  resulted,  from  the  wrong  inflicted  on  him. 
So  far  as  the  means  for  the  ascertainment  of  this  loss  have  been 
furnished  by  events  occurring  subsequent  to  the  sale,  they  should 
be  relied  on  for  the  purpose,  and  probabilily  and  conjecture 
should  only  be  resorted  to  when  all  other  more  certain  means 
fail  or  are  exhausted. 

The  difference  in  the  value  of  the  two  estates  at  the  time  of 
the  sale  constitutes,  therefore,  the  measure  of  damages  in  this 
case.  But  subsequent  events  and  circumstances,  which  from 
their  very  nature  are  calculated  to  aid  in  estimating  this  differ- 
ence, and  which  render  certain  some  important  element  in  the 
estimate  upon  which  it  is  predicated,  and  without  which  it 
would  be  uncertain  and  merely  conjectual,  may  be  resorted  to 
and  proved  for  that  purpose.  The  circuit  court  refused  to  per- 
mit the  defendant  to  avail  himself  of  any  of  the'  events  referred 
to  which  occurred  after  the  sale,  and  excluded  all  the  testi- 
mony which  was  offered  by  him  for  that  purpose. 

The  inquiry  before  the  jury  vnis  confined  to  the  difference  in 
the  value  of  the  two  estates,  when  estimated  according  to  the 
actual  state  of  things  at  the  time  of  the  sale,  and  thus,  in  effect, 
making  that  difference  the  measure  of  damages.  The  decisions 
given  by  the  circuit  court  in  the  progress  of  the  trial,  with  re- 
q^t  to  the  testimony  relating  to  the  measure  of  damages,  were 
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inoonBistent  with  the  principles  of  this  opinion,  and  are  deemed 
erroneous. 

Wherefore  the  judgment  is  reversed  and  cause  remanded  for 
a  new  trial,  and  for  further  proceedings  consistent  Trith  this 
opinion. 

AoKXOT  IS  No  ExousB  foa  Fraud:  Reed  ▼.  Petereon^  91  IlL  297,  dting 
the  principal  osae.  And  as  to  an  agent's  liability  for  torts  in  general,  see 
Lee  ▼.  AffMthewe,  44  Am.  Dec  498;  Johnson  ▼.  Barber^  50  Id.  416. 

SciXNTSB  18  Essential  Element  or  Fbaud  at  Law:  Fooh  r.  Waplea^ 
25  Am.  Dec  64;  MiUer  v.  HoweU,  32  Id.  36;  Tryonr.  WhUmareh,  ^  id.  339. 

MxASUKB  or  Damaoes  in  Fraud  in  Sales  or  Real  or  Personal  Peop- 
bbtt:  See  Moneil  t.  Colden^  7  Am.  Dec.  390;  Vtm  Eppe  t.  Harrieom,  40  Id. 
tl4;  AOetT.  IfMfe,  45 Id.  214,  and  note^ 
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FlPES  V.  Habdebtt* 

[9  IiOinnAju  Ammual,  m.1 
m  AOAiNBT  Validitt  OF  Desd  Whioh  PBunm  liAnuAi 
Intkrunxatiok  on  its  Facb;  but  this  is  not  a  pretnmptioii  jmHs  0t  d$ 
jure:  it  yields  to  contrary  proof,  and  even  to  oonoorrent  oiroamstiDoeii 
which  create  a  strong  presumption  that  the  interlineatlim  waa  made  ba> 
fore  the  ezeoation  and  delivery  of  the  deed. 

Appeal  from  the  diBtriot  court  of  the  parish  of  East  FeUdana. 
The  facts  are  stated  in  the  opinion. 

Muse  and  Merrick,  for  the  plaintiA 

Winter  and  Mart,  for  the  defendants. 

By  Courts  Buohanak,  J.  This  case  comes  up  upon  a  Inll  of 
exceptions  to  the  admission  of  a  deed  in  evidence  without  a 
material  interlineation  on  the  face  of  the  deed  being  accounted 
for.  In  the  bill  of  exceptions  it  is  stated:  '^The  courts  how- 
ever,  being  of  a  different  opinion^  permitted  the  document  to 
go  in  eyidence.'' 

From  this,  together  with  the  certificate  of  the  clerk  of  the 
deed  being  offered  in  connection  with  certain  depositions,  we 
may  infer  that  the  court  considered  that  the  testimony  offered 
wi^  the  deed  accounted  for  the  interlineation;  and  we  can  not 
say  that  the  court  erred.  The  deed  in  question  bears  date  the 
twenty-first  of  March,  1831.  Appended  to  it  is  the  certificate 
of  a  justice  of  tiie  peace  of  Adams  counly,  Mississippi  (where 
the  deed  was  made),  that  it  was  acknowledged  before  him  on 
the  tweniy-first  of  March,  1881,  being  the  day  of  its  date.    Also 
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ihe  oertdfioate  of  the  keeper  of  the  records  (comiiy  derk)  of 
Adams  counfy  that  the  deed,  as  it  now  appears,  was  deposited 
with  him  for  record  on  the  same  day,  tweniy-first  of  March,  1831. 
The  justice  of  the  peace  before  whom  the  deed  was  acknowledged, 
James  Carson,  has  also  been  examined  as  a  witness  in  this  cause, ' 
and  having  examined  the  original  document,  declares  that  the 
same  was  executed  in  his  presence  on  the  twenty-first  of  March, 
1831.  This  witness  was  cross-examined  by  the  defendant,  but  his 
attention  was  not  called  by  the  cross-interrogatories  to  the  inter- 
lineation of  the  words  ''and  separate"  in  the  deed;  which  is 
probably  the  reason  that  he  says  nothing  about  that  interline- 
ation, although  the  original  deed  was  before  him,  while  giving 
his  oTidence.  We  understand  this  witness  to  testify  to  the  exe- 
cution of  the  deed  as  it  now  appears — ^with  the  interlineation. 
This  conclusion  is  certainly  rather  a  matter  of  inference;  but  an 
inference  which  is  strongly  favored  by  the  internal  evidence  of 
the  document  itself,  which  comes  up  with  the  record.  The  in- 
terlineation is  manif  estiy  in  the  same  handwriting  as  the  rest  of 
the  deed,  and  written  with  the  same  ink. 

In  the  case  of  Morris'  Lessee  v.  Vandum,  1  Dall.  67,  it  was 
held  that  the  presumption  is  that  an  interlineation  in  a  deed 
was  made  after  its  execution,  imless  otherwise  proved.  And  in 
Prevosi  V.  GraU,  1  Pet.  C.  C.  369,  Judge  Washington  said:  *'  I  find 
iqK>n  the  face  of  the  accotmt  a  material  erasure  and  interline- 
ation, unexplained  by  any  evidence  whatever  tending  to  show 
at  what  time  they  were  made.  These  of  themselves  would  be 
sufficient,  upon  the  plea  of  nan  est  factum  to  a  deed,  to  avoid  it. 
The  presumption  in  such  case  is  that  the  alteration  was  made 
after  the  execution  of  the  deed.''  See  also  Prevost  v.  OraUs,  6 
Wheat.  502;  Eeffdfinger  v.  SchuJUs,  16  Serg.  &  E.  46.  The  rule 
of  the  civil  law  seems  to  be  that  writings  erased  or  interlined 
are  presumed  to  be  false:  See  Febriro,  pt.  2,  b.  3,  c.  1,  No.  341. 
And  this  rule  is  declared  by  Judge  Matthews,  in  McMicken  v. 
Beauchamp,  2  La.  292,  in  quoting  the  authorily  referred  to  by 
Febriro,  to  be  in  conformity  with  the  law  merchant,  and  with 
the  jurisprudence  of  the  other  states.  The  rule  is  stated  by 
the  learned  judge  to  be  subject  to  exceptions  and  limitations; 
and  in  Fletcher  v.  Cavelier,  4  Id.  268,  it  is  said  by  Judge  Martin 
that  when  the  alteration  or  interlineation  is  in  an  important  part 
of  the  instrument,  evidence  to  support  it  should  be  given. 

From  these  authorities  it  results  that  the  presumption  is 
sgainst  the  validity  of  a  deed  which  presents  on  its  face  a  ma- 
ienal  interlineation;  but  that  this  is  not  a  presumption  jtma  ei 
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de  jure.  It  yields  to  contrary  proof ,  and  even  to  concurrent 
circumstances  which  create  a  strong  presumption  that  the  inter- 
lineation was  made  before  the  execution  and  delivery  of  the 
deed.  Now,  it  can  not  be  denied  that  the  interlineation  in 
the  case  at  bar  was  a  material  one;  but  the  deed  was  not  pre- 
sented without  accompanying  proof  tending  to  do  away  with 
the  presumption  that  it  had  been  altered  after  its  execution; 
and  we  think  that  under  the  circumstances  the  paper  was  prop- 
erly allowed  to  go  to  the  jury,  and  the  fact  of  the  time  when 
the  interlineation  was  made  submitted  to  their  decision.  .  That 
fact  has  been  found  for  the  plaintiff  by  the  verdict;  which  seems 
to  be  warranted  by  the  evidence  before  the  jury. 

On  the  subject  of  interest  as  between  the  defendant  and  war- 
rantor, we  do  not  think  the  defendant  has  any  cause  to  com* 
plain  of  the  judgment  appealed  from. 

Judgment  affirmed,  with  costs. 

IVTEBUKXATIOKS,  EbABUBBS,  OB  AlTEBATIOKS  IN    DlKDS  AS   AffBOniW 

THEIR  Vauditt:  See  WooUeyy.  CofukuU,  4  Am.  Dea  246;  HaiehY.  JIaieh,§ 
Id.  67;  Den  v.  Wrighi,  11  Id.  546;  CampbeU  v.  McAvthur,  Id.  73S;  Jaekstm  r. 
O$bom ,  20  Id.  649 ;  Leieher  v.  Bates,  22  Id.  92 ;  Vanauhen  ▼.  Hambeek,  26  Id. 
609;  Bead  v.  Orosner,  34  Id.  204;  Davie  ▼.  /Wfer,  36  Id.  334;  SiewaH  ▼.  /Vm- 
loiS  44Id.  621;  WaUaccY.  tiarmetad,  BZ Id.  603. 


SOHNEIDEB  V.   GOOHRANB. 

(9  LofJUUMA  AjmvAL.  SS6.] 

NoxAUAL  PBonras  of  Forhon  Billb  ark  Rboeivid  in  EvmiircB  m 
nuking  proof  of  themaelvee,  and  bills  drawn  from  one  state  on  another 
are  regarded  as  foreign  bills  to  this  extent;  bnt  beyond  this  the  sets  of 
foreign  notaries  or  of  notaries  of  other  states  are  not  admissible  in  eri- 
denoe  without  proof  of  the  signatures  and  oapacity  of  the  notaries. 

No<iiOB  TO  Parties  8ouoht  to  re  Charged  as  Drawers  and  Indorskbs 
or  Bills  must  re  Proved  like  all  other  facts;  and  the  Louisiana  statate 
of  1827,  which  makes  the  certificates  of  notice  by  notaries  in  Louisiana 
competent  evidence  of  such  notice,  has  no  effect  beyond  such  instruments 
executed  within  that  state,  and  by  officers  whose  acts  are  thus  clothed 
by  law  with  the  authority  of  authentic  evidence. 

Appeal  from  the  first  district  court  of  New  Orleans.    The 
&ct8  are  stated  in  the  opinion. 

Defour  and  Freaux,  for  the  plaintiff. 

Clarke  and  Bayne,  for  the  defendant. 

By  Court,  Oodbn,  J.    The  certificate  of  the  notary  who  pro- 
tested the  failla  on  which  the  defendants  are  sued  as  indoraen 
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was  the  only  evidence  offered  to  prove  notice  of  the  dishonoi 
'^f  the  bills.  The  evidence  vms  objected  to,  and  -we  think  ought 
H>  have  been  rejected.  Notarial  protests  of  foreign  bills  of 
exchange  have  always  been  received  in  evidence  as  making 
^roof  of  themselves  according  to  the  custom  of  merchants;  but 
the  acts  of  foreign  notaries,  or  of  notaries  of  other  states  of  the 
Union,  beyond  that  exception,  are  not  admissible  in  evidence 
without  proof  of  the  signature  and  (opacity  of  such  notary  or 
other  public  officer:  Waldron  v.  Ihrpin,  15  La.  552  [35  Am. 
Dec.  210];  Bosine  v.  Bonnabel,  5  Bob.  (La.)  164. 

Bills  drawn  from  one  state  of  the  Union  on  another  are  now 
regarded  as  foreign  bills,  so  far  as  to  give  credit  to  the  protests 
made  by  notaries  in  other  states,  and  render  them  admissible 
without  further  proof  in  our  courts;  but  notice  to  parties  sought 
to  be  charged  as  drawers  or  indorsers  must  be  proved  like  all 
other  facts;  and  the  statute  of  1827,  which  makes  the  certificates 
of  notice  by  notaries  in  this  state  competent  evidence  of  such 
notice,  has  no  effect  beyond  such  instruments  executed  within 
the  state,  and  by  public  officers  whose  acts  are  thus  clothed 
by  law  with  the  authority  of  authentic  evidence. 

There  being  no  other  proof  of  service  of  notice  of  protest, 
the  plaintiff's  case  is  not  made  out 

The  judgment  of  the  court  below  is  therefore  affirmed,  with 
costs. 

PBomr:  See  a'  full  diacmdon  of  this  labject  in  the  note  to  JhtpH  v. 
JHckard,  43  Am.  Deo.  216. 

Bnxs  Drawn  from  Onb  Statb  on  Anothxb  abi  Fouiav  Bzlxj%  le* 
quiring  pcoteet:  Note  to  Dupr6  v.  Rkhard^  43  Am.  Dea  218. 


GOODLOE   V.   ROGEBS. 

[0  Louhluta  AmuALt  273.] 
Planter  is  Entitled  to  Rbcovek  Damages  for  Loss  or  Crop  and 
Extra  Wages  Paid,  in  consequence  of  the  delay  throngh  the  Unit  of 
the  mannfactaren,  bnt  without  ooy  bad  faith  or  fraud  on  their  |>art,  in 
putting  in  operation  a  sugar-mill  and  steam*engine,  which  the  manufao- 
tmers  undertook  to  build  and  put  up  on  the  plantation  of  the  planter 
within  a  certain  time,  where  it  is  evident  that  it  entered  into  the  con* 
templationof  the  parties  that  the  mill  and  engine  were  to  grind  a  oertain 
ctopof  sngar-cane. 

AmAL  from  the  district  court  of  the  parish  of  St.  Landiy. 
Aetion  upon  a  contnct  to  leooTer  the  price  of  a  sugar-mill  and 
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Bteam-engine  sold  to  the  defendant.    The  opimon  states  the 
facts. 

T.  H.  Letois,  for  the  plaintiffs. 

Swayze  and  Moore,  and  Dupre  and  King,  for  the  defendant. 

Bj  Court,  BuoHAHAN,  J.  The  contract  of  plaintifls  was  to  bniU 
and  put  in  operation  on  the  plantation  of  defendant  a  sugar- 
mill  and  steam-engine.  The  contract  was  made  on  the  eighth 
of  January,  1849,  and  the  plaintiffs  agreed  to  deliver  the  mill 
and  engine  at  the  Plaquemines  landing  on  or  before  the  eigh- 
teenth of  June,  1849.  On  his  part,  the  defendant  bound  him- 
self to  haul  the  said  machinery  to  his  sugar-house;  to  furnish 
the  necessary  brick-work  and  timber  for  putting  up  said  ma- 
chinery, and  a  suitable  number  of  hands  to  assist  in  putting  up 
the  same,  within  thirty  days  from  the  deliyeiy  of  the  same  at 
Plaquemines. 

The  law  of  Louisiana  on  the  measure  of  damages  for  the  in- 
execution  of  contracts  is  found  in  articles  1928,  2294, 2295,  and 
following,  of  the  civil  code.  ^^Eveiy  person  is  responsible 
for  the  damage  he  occasions,  not  merely  by  his  act,  but  by  his 
negligence,  his  imprudence,  or  his  want  of  skill:*'  Art.  2296. 
**  When  the  object  of  the  contract  is  anything  but  the  payment 
of  money,  the  damages  due  to  the  creditor  for  its  breach  are  the 
amount  of  the  loss  he  has  sustained  and  the  profit  of  which  he 
has  been  deprived,  under  the  following  exceptions  and  modifi- 
cations: 1.  When  the  debtor  has  been  guilly  of  no  fraud  or  bad 
faith,  he  is  liable  only  for  such  damages  as  were  contemplated, 
or  may  reasonably  be  supposed  to  have  entered  into  the  contem^ 
plation  of  the  parties  at  the  time  of  the  contract:"  Art.  1928. 

It  apx>ears  to  us  evident  that  it  entered  into  the  contemplation 
of  the  plaintiffs  as  well  as  of  the  defendant,  that  the  sugar-mill 
and  steam-engine  in  question  were  to  grind  the  crop  of  sugar- 
cane of  1849,  on  the  defendant's  plantation.  The  plaintiffs  were 
extensive  manufacturers  of  these  articles  in  Cincinnati  for  the 
Louisiana  market,  and  the  contract  was  made  by  James  Goodloe, 
in  person,  on  a  plantation  in  Opelousas. 

This  being  conceded,  it  follows  that  the  parties  must  have ' 
contemplated  that  the  making  of  the  crop  of  1849  might  be 
delayed  or  frustrated  by  a  ffulure  to  fulfill  the  contract,  the 
damage  therefrom  resulting  might,  therefore,  amount  to  the 
total  loss  of  the  crop  or  to  a  partial  loss.  For  such  loss  wa 
consider  the  plaintiffs  under  their  contract  would  be  liaUe, 
according  to  the  law  cited. 
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Applying  this  law  to  fhe  faots  of  fhis  case,  we  find  it  in  proof: 
1.  That  plaintiffs  were  guilty  of  negligence  in  executing  their 
contract  hj  making  a  right-hand  engine  instead  of  a  left-hand 
-  engine,  which  their  written  contract  called  for;  2.  That  thej 
failed  to  execute  their  contract,  in  this,  that  the  castings  had 
defects  which  caused  their  breakage  when  the  mill  was  put  in 
operation;  8.  That  the  plaintiffs  were  guilfy  of  want  of  skill  in 
putting  up  the  sugar-null  out  of  line,  bj  which  it  was  strained 
and  broken;  4.  Thai  the  alterations  and  repairs  necessary  for 
changing  the  engine  from  right  hand  to  left  hand,  and  for  re- 
pairing the  breakage,  etc.,  caused  a  delay  of  tweniy-one  days  in 
the  grinding  of  defendant's  crop;  6.  That  defendant  was  com- 
pelled to  windrow  his  crop  to  preserve  it  from  the  frost,  by 
reason  of  the  above  delay,  occasioning  a  deficiency  of  sugar 
estimated  by  witnesses  at  from  ten  to  forty  per  cent  of  the  crop: 
6.  That  defendant  paid,  in  consequence  of  the  delay,  tweniy- 
one  days'  extra  wages  of  six  hired  hands,  at  one  dolliur  per  day 
each,  as  well  as  extra  time  of  an  engineer. 

Under  the  law  and  the  evidence,  we  consider  the  defendant 
entiUed  to  recover  damages  for  his  loss  of  crop  and  extra  wages 
paid,  in  consequence  of  the  delay  for  alterations  and  repairs  in 
putting  the  sugar-mill  and  steam-engine  in  operation;  said  de- 
lay being  caused  by  plaintiffs*  fault,  and  by  their  failure  to  exe- 
cute their  contract. 

The  measure  of  damages  for  the  inexecution  of  contracts, 
as  we  have  seen  by  article  1928  of  the  Louisiana  code,  is  the 
amount  of  loss  sustained  by  the  obligee,  and  profit  of  which  he 
has  been  deprived,  subject  to  the  modification  that  when  there 
is  no  bad  faith  or  fraud  the  obligor  is  liable  only  for  damages 
that  may  reasonably  be  supposed  to  have  been  contemplated  by 
the  parties  at  the  time  of  the  contract. 

The  rule  with  its  modification  is  taken  verbaHm  from  the 
code  Napoleon,  arts.  1149,  1160.  And  those  articles  of  the 
French  code,  in  turn,  were  borrowed  from  Pothier  on  Obliga- 
tions, Nos.  159, 160.  It  must  not  be  supposed,  however,  that 
Pothier  was  the  author  of  the  rule.  He  tells  us  himself  that  it 
is  as  old  as  the  Boman  law,  and  gives  us  the  text  of  the  Pan- 
dects in  which  it  was  expressed.  It  is  known  to  American  j  urists 
by  the  name  of  consequential  damages;  and  those  are  distin- 
guished into  proximate  and  remote.  Mr.  Sedgwick,  in  the 
third  chapter  of  his  treatise  on  the  measure  of  damages,  has 
colleoted  authorities  on  this  subject  from  many  different  quar- 
ters.   From  his  researches  it  appears  that  the  doctrine  of  the 
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civil  and  common  law  is  not  materially  different.  In  the  case 
of  Armstrong  y.  Percy ^  5  Wend.  535,  the  language  of  the  su- 
preme  court  of  New  York  was  as  follows:  *'  Consequential  dam* 
ages  may  naturally  arilse  from  the  mere  breach  of  the  contract, . 
but  they  often  depend  on  the  peculiar  circumstances  of  the  case. 
Such  are  allowed  without  being  stated  in  the  pleadings  as  are 
the  fair,  legal,  and  natural  result  of  the  breach  of  the  defendant's 
agreement;  if  they  do  not  thus  result,  the  juiy  can  not  allow 
them,  unless  they  are  stated  in  the  declaration  and  established 
by  proof."  And  in  2  Greenl.  Ey.  210,  it  is' said:  "The  dam- 
age to  be  recovered  must  always  be  the  natural  and  proximate 
consequence  of  the  act  complained  of." 

It  seems  to  us  that  the  loss  of  the  defendant's  crop,  and  the 
extra  wages  of  hands  hired  by  him,  were,  in  the  language  of 
these  authors,  the  natural  and  proximate  results  of  the  failure 
of  plaintiffs  to  comply  with  their  obligation;  or  as  an  authority 
from  the  Scottish  law,  cited  by  Sedgwick,  expresses  it,  a  cer- 
tain resulting  damage:  Eaine's  Principles  of  Equiiy,  b.  1,  p. 
1,  c.  1,  sec.  5. 

Our  own  reports  contain  a  case  where  the  facts  were  pre- 
cisely similar  to  the  present  one,  with  the  exception  that  the 
sugar-mill  was  not  contracted  to  be  put  in  operation  by  the 
manufacturer. 

Tho  language  of  Judge  Martin,  in  delivering  the  opinion  of 
the  cc urt,  was  as  follows:  **  In  the  present  case,  as  no  fraud  or 
bad  failh  is  alleged  against  the  defendant,  his  liability  must  ex- 
tend to  such  items  as  are  to  be  presumed  to  have  entered  into  his 
contemplation  at  the  time  of  the  contract.  These  are,  the  price 
of  the  mill,  expenses  of  removing  it  to  the  appellant* splantation, 
and  of  putting  it  up  and  taking  it  down;  the  proper  attempts  to 
render  it  available.  These  are  the  losses  which  must  have  been 
contemplated  as  attending  the  delivery  of  an  insufficient  milL 
Next,  the  sugar  and  molasses,  which  the  appellant  failed  to 
make;  these  are  the  profits  of  which  he  was  deprived:"  Zofr- 
iell  V.  Parker,  3  La.  332. 

In  that  case  the  remedy  sought  and  awarded  vras  the  rescission 
of  the  contract  and  damages  in  addition  for  a  defective  sugar- 
mill.  The  authority  of  Pothier  was  quoted  in  support  of  the 
views  of  the  court,  which  appear  to  be  conclusive  of  the  right  of 
the  defendant  to  recover  upon  the  proof  adduced  by  him;  and  as 
the  point  is  of  great  importance  to  the  planting  interest  of  this 
state,  we  think  it  unwise  to  disturb  a  precedent  of  more  than 
twenty  years'  standing;  especially  when  wo  find  a  decision  in 
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conformity  thereto,  made  by  our  immediate  predeceesors:  See 
case  of  Bugely  y.  Goodloe,  7  La.  Ann.  294. 

It  is  proper  to  observe  that  doubts  haye  been  entertained  by 
some  members  of  the  court  as  to  the  measure  of  damages;  but 
they  have  been  yielded  to  the  considerations  of  the  repeated  de- 
ciidons  with  regard  to  this  particular  class  of  contracts — ^in 
which  the  rules  as  to  conventional  obligations  in  general  are  to 
be  taken  in  connection  with  the  provisions  of  the  code  pertinent 
to  the  subject-matter. 

A  calculation  which  we  have  made  of  the  losses  suffered,  and 
<rf  the  profits  of  which  the  defendant  has  been  deprived  in  the 
present  case,  based  upon  the  elements  laid  down  in  LobdeU  v. 
Parker,  supra,  has  resulted  in  a  less  sum  than  was  allowed  by 
the  district  judge.  We  also  think  the  plaintiffs  entitled  mider 
fbeir  contract  to  a  privilege  upon  the  mill  and  engine. 

It  is  therefore  adjudged  and  decreed  that  the  judgment  of  the 
district  court  be  amended;  that  the  damages  of  defendant  be 
assessed  at  the  sum  of  two  thousand  one  hundred  and  seventy- 
four  dollars;  and  that  plaintiff  recover  of  defendant  the  differ- 
ence between  that  sum  and  the  price  of  the  contract  sued  upon, 
to  wit,  one  thousand  five  hundred  and  twenly-siz  dollars,  with 
Interest  at  eight  per  cent  per  annum  from  the  first  of  Februaiy» 
1861,  with  costs  in  both  courts,  and  privilege  upon  the  sugar- 
mill  and  engine  made  by  plaintiffs  for- defendant. 

YooBSOB,  J.,  absent. 

GOKSBQUSHTIAL  DaMAOIS  fOS  BbKACH  OF  C02ITaA0T  OS  DbOEIT  IN  BaSM 

ov  Ceattels,  to  what  extent  Allowed:  See  Jeffrey  ▼.  Bigelow,  2S  Am.  Deo. 
476;  Bkmchard  v.  Ely,  34  Id.  250,  and  notes  to  these  cases;  note  to  Cory  v. 
Onman,  40  Id.  304;  Cram  y.  Peirie,  41  Id.  765;  McuterUm  v.  May<yr  etc  qf 
BnoUyn,  42  Id.  33,  and  notes;  Eckel  v.  Murphey,  53  Id.  607.  The  principal 
Mse  was  referred  to  in  Pftge  v.  Ford,  12  Ind.  52,  in  considering  what  injuries 
vera  the  natoral  and  lesiitiinate  results  of  a  breach  of  warranty  of  machinery. 
Ibe  prindpal  oase  is  also  reported  in  10  La.  Ann.  631. 


Abmobeb  v.  Case. 

(9  LouzfiAiiA  AjncuAi.,  288.] 
PUBCHASBD   IN    LOCISIANA    BECOMES    PbOPEBTT   Of    dVUMMMI^ 

and  not  of  the  husband  and  wife  jointly,  where  the  spouses  never  re^ 
sided  in  Louisiana,  were  not  married  there,  and  at  the  time  of  the  mar* 
riage  did  not  contemplate  residiug  there. 
bmxnoN  of  Testatoii  is  uis  Ti><tament. 
Am,  Dxo.  Tol.  LXl— U 
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DnpomnoN  ICadx  bt  Tistatob,  nr  Ebbob  and  in  Ionobanos  or  Matkbial 
Fact,  will  not  be  Eniobobd,  when,  if  oarried  into  effect,  his  maiiifesi 
intention  will  be  defeated 

VOLONTABT     EXBOUTION    OF    WiLL   BT    LbOATXX   IS    GONOLU8IVB    OF    Hit 

B10HT8  IN  TBS  Pbuosbs,  and  the  interpretation  indicated  by  his  ezeoa« 
tion  will  not  be  permitted  afterwards  to  be  changed. 

Appeal  from  the  distriot  court  of  the  parish  of  Ck>ncordia. 
Action  for  the  recoyery  of  the  amount  due  on  certain  notea. 
The  opinion  states  the  &ct8. 

Stacy  and  Sparrow^  for  the  plaintiff. 

A.  N.  Ogden  and  H.  B.  Shaw,  for  the  defendants. 

By  Court,  Campbell,  J.  This  suit  was  instituted  for  the  reooT- 
eiy  of  the  amount  of  four  notes,  for  fiye  thousand  dollars  eaoh, 
executed  by  the  late  Thomas  D.  Pumell  in  part  payment  for  the 
undivided  five  twelfths  of  a  plantation  known  as  the  Forest 
plantation,  which  was  adjudicated  to  him  at  the  probate  sale  of 
the  property  of  the  succession  of  Maiy  C.  Culberson,  deceased. 

The  respondents  admit  that  the  notes  were  executed  by  T.  D. 
Pumell,  but  aver  that  they  were  given  in  error  and  are  vrithout  I 

consideration;  that  at  the  time  of  the  adjudication  to  him  of  the  j 

undivided  five  twelfths  of  the  Forest  plantation  he  was  himself 
the  owner  of  three  fourths  of  the  whole  plantation  and  the  slaves 
thereon;  and  that  in  purchasing  he  was  ignorant  of  his  legal 
rights,  and  erroneously  supposed  that  the  legal  title  to  five 
twelfths  of  said  plantation  was  in  the  succession  of  his  sister, 
Mary  C.  Culberson,  while  in  fact  she  was  only  entitled  to  one 
fourth  thereof. 

The  respondents  further  aver  that  Levi  Pumell,  the  father  of 
Thomas  D.  Pumell,  who  died  in  1835,  devised  to  the  said 
Thomas  one  undivided  half  of  said  plantation  and  slaves;  that 
after  the  death  of  his  said  father,  and  in  ignorance  of  his  rights 
under  the  will,  and  erroneously  supposing  that  the  children  of 
his  sister,  Maiy  Culberson,  then  deceased,  were  equal  owners 
with  himself  of  the  plantation  and  slaves,  partition  thereof  was 
made  accordingly,  whereby  the  children  of  his  sister  received 
one  fourth  more  than  their  legal  share. 

Bespondents,  averring  that  two  of  the  notes  given  as  the  price 
of  adjudication,  amounting  together  to  ten  thousand  doUara, 
have  been  i>aid,  claim  to  recover  back  the  amount  from  the 
plaintiff,  as  tutor  of  the  minor  heirs  of  his  sister,  and  also  to 
recover  the  share  of  the  negroes  belonging  to  T.  D.  Pumell, 
eixoneously  given  in  the  partition,  with  hire  for  their 
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Tbey  claim  that  the  notes  sued  on  be  reduced  to  one  half  of 
their  amount,  and  that  they  be  credited  "with  one  half  of  the 
amount  of  the  two  notes  already  paid,  and  with  the  value  of 
the  hire  of  the  negroes. 

Levi  Pumell  and  his  wife,  the  grandparents  of  the  minors 
whose  interests  are  involved  in  this  controversy,  resided  in  Mis- 
sissippi. In  1833  Pumell  purchased  the  Forest  plantation  and 
slaves,  situated  in  the  parish  of  Ooncordia,  in  this  state,  and 
died  in  1835,  leaving  two  children,  Thomas D.,  the  father  of  the 
minor  defendants,  and  Mary  0. ,  the  mother  of  the  plaintiffs.  He 
left  a  will  in  which  the  following  clause,  which  has  given  rise 
to  this  suit,  is  found:  ''And  I  do  further  devise  and  bequeath 
to  my  son  Thomas  and  his  heirs  all  my  undivided  one  half, 
being  all  my  right,  interest,  and  property  in  and  to  the  follow- 
ing real,  immovable,  and  movable  property,  held  as  commimity 
property  by  myself  and  aforenamed  beloved  wife,  according  to 
the  laws  of  said  state  of  Louisiana,  said  real,  immovable,  and 
movable  property  being  in  said  parish  of  Ooncordia  and  state  of 
Louisiana,  and  consisting  of  the  Forest  plantation  of  lands, 
negro  slaves,"  etc.  *  'And  I  give  this  property  to  my  son  Thomas 
and  his  heirs,  under  the  belief  that  my  beloved  wife  will,  at  her 
death,  give  her  undivided  half  of  the  same  property,  as  aforesaid, 
to  our  said  daughter  Mary  and  her  heirs." 

This  will  was  probated  in  Mississippi,  but  not  registered  in 
Louisiana  until  1851,  when  upon  presentation  of  an  authentic 
eated  copy  of  it  to  the  probate  court  of  Concordia,  it  was,  upon 
defendants'  petition,  ordered  to  be  executed.  Mrs.  Pumell,  the 
wife  of  the  testator  Levi,  died  intestate.  Besides  the  children 
Thomas  and  Mary,  she  left  a  daughter  named  Eliza  Davis,  issue 
of  a  former  marriage.  On  the  twenty-sixth  of  January,  1841, 
Thomas  Pumell  and  his  sister  Mary  Oulberson  presented  a  peti- 
tion praying  for  an  inventory  of  the  succession  of  their  father 
and  mother,  that  they  be  recognized  as  their  heirs,  and  placed 
in  possession.  On  the  twenty-seventh,  they  accepted  the  sue* 
cession  purely  and  simply  as  the  forced  heirs  of  their  father  and 
mother,  and  expressly  stipulated  a  reservation  to  each  of  them 
respectively  of  all  rights  under  any  will  which  may  be  produced. 
In  August,  1842,  Eliza  Davis,  the  half-sister  of  Thomas  and 
Miaiy,  accepts  the  succession  of  her  mother,  and  in  the  same 
act  sells  to  Thomas  Pumell,  and  to  Oulberson,  tutor,  for  ten 
thousand  dollars,  her  interest  in  her  mother's  succession,  situated 
in  the  parish  of  Ooncordia.  On  the  twenty-eighth  of  December, 
1848,  Pomell  and  Oulberson,  as  tutor  of  his  minor  children^ 
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Qiade  a  partition  in  kind  of  the  slaves  attached  to  the  Forest 
plantation,  and  making  part  of  the  succession  of  Levi  and  Mary 
Pumell,  and  also  of  the  slaves  purchased  from  Eliza  Davis.  On 
the  sixth  of  April,  1844,  Culberson  sold  to  Pumell  the  interest 
acquired  by  him  in  the  Louisiana  property  from  Eliza  Davis.  On 
the  sixth  of  April,  1844,  the  interest  of  ttie  minor  heirs  of  Mary 
Culberson  to  the  Forest  plantation,  amounting,  as  is  expressed, 
to  an  undivided  five  twelfths  of  the  whole,  was  adjudicated  to 
Pumell,  and,  as  has  been  seen,  this  suit  has  been  brought  on 
four  of  the  notes  given  for  the  price. 

The  error  assigned  is  that  the  ancestor  of  defendants,  being 
the  owner  in  indivision  of  three  fourths  of  the  estate,  in  pur- 
chasing five  twelfths  of  it,  purchased  a  part  of  what  already  be-  i 
longed  to  him.    To  ascertain  the  effect  to  be  given  to  this  de-  | 
fense,  it  is  necessary  to  inquire  what  was  the  interest  of  Thomas  ■■ 
Purnell  in  the  property  at  the  time  of  the  purchase    Levi  Pur- 
nell,  having  but  two  children  at  the  time  of  his  decease,  had  the 
right  to  dispose  of  one  half  of  his  property:  C.  C.  1480.    This 
disposition,  as  has  been  seen,  was  made  by  him  in  express  | 
terms,  in  favor  of  his  son  Thomas.    But  it  is  urged  that  it  was 
made  in  error,  and  under  the  belief  that  by  the  laws  of  Louisiana  | 
he  was  the  owner  of  only  one  half  of  the  property,  and  his  wif e^ 
as  partner  in  community,  the  other  haK ;  and  that,  from  the  I 
context  of  the  will,  it  may  clearly  be  gathered  that  the  inten- 
tion of  the  testator  was  that  the  property  shoiQd  be  inherited 
by  his  two  children  equally.     That  the  testator  was  in  error  in 
supposing  that  he  was  the  owner  of  and  had  the  power  of  dis-  j 
posing  of  only  one  half  of  the  property  in  Louisiana  is  made 
clear  by  the  declaration  in  his  will.     "  I  give,'*  says  he,  "  this 
property  to  my  son  Thomas,  under  the  belief  that  my  beloved 
wife  will,  at  her  death,  give  her  undivided  half  of  the  same 
property  to  our  daughter  Mary.'*    He  likewise  declares  that  the 
property  in  Louisiana  is  *'  held  as  community  property,  accord- 
ing to  tiie  laws  of  said  state."    If  effect  be  given  to  this  bequest, 
the  title  to  one  half  of  the  property  in  Louisiana  vested  in  the 
legatee  upon  the  decease  of  the  testator;  and  the  surviving  wife 
having  died  intestate,  or  even  in  case  she  were   entitled  to 
nothing,  the  remaining  half,  being  undisposed  of,  descended  in  | 
equal  portions  to  the  two  children,  by  which  Thomas  would  be  j 
entitled  to  three  fourths  and  Mary  to  the  remaining  fourth.  | 
Now,  the  spouses  never  having  resided  in  Louisiana,  and  not 
having  been  married  in  Louisiana,  and  not  having,  at  the  time 
of  their  marriage,  contemplated  residing   in  Louisianay  th« 
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property  purchased  in  this  state  became  the  property  of  the  hus- 
band, and  not  of  the  husband  and  wife  jointly.  The  dechura- 
tion,  then,  that  one  half  of  the  property  belonged  to  his  wife 
was  made  in  error  and  in  ignorance  of  a  material  fact. 

Under  this  erroneous  belief,  he  devised  one  half  of  the  estate 
to  his  son,  alleging  as  his  reason  for  doing  so  his  belief  that  his 
wife  would  give  to  the  daughter  the  other  half  of  the  same  estate, 
eridently  intending  thereby  that  the  two  should  inherit  equally. 

The  intention  of  the  testator  is  his  testament.  This  is  the 
first  rule,  and  all  others  which  concern  the  interpretation  of 
testaments  are  reduced  to  it:  Domat,  pt.  2,  b.  3,  tit.  1,  sec.  6, 
art  5. 

The  same  jurist,  ih  paragraph  3178,  Cushing's  edition  of 
the  same  book  and  title,  in  treating  of  the  rules  for  interpreting 
difficulties  in  testaments,  even  when  the  terms  of  the  disposition 
are  unequivocal,  states  that  some  of  them  are  occasioned  by  an 
error  the  testator  was  under  in  a  matter  of  fact  that  was  unknown 
to  him;  and  when  it  appears  clearly  enough  by  his  dispositions 
what  he  would  have  ordered,  if  the  truth  which  he  was  ignorant 
of  had  been  known  to  him,  and  if  his  will  be  thus  ascertained, 
that  **  we  are  to  decide  the  matter  by  adjusting  the  difficulty 
in  the  manner  that  we  judge  the  testator  himself  would  have 
done  it»  according  to  the  views  and  sentiments  which  his  dis- 
position (and  we  may  add  his  declarations)  show  him  to  have 
had." 

Being  satisfied,  therefore,  that  the  intention  of  the  testator 
was  not  to  give  preference  to  his  son  over  his  daughter,  but  on 
the  contrary,  that  it  was  his  desire  that  they  might  inherit 
equally  the  property  in  Louisiana;  and  that  the  disposition  in 
his  &vor  resulted  from  ignorance  of  a  material  fact  and  in  error, 
and  would  if  carried  into  efieot  defeat  his  manifest  intention, 
we  can  not  enforce  it« 

The  children  of  Levi  Pumell  seem  to  have  placed  the  same 
interpretation  upon  the  will  of  their  father  which  we  give  to  it, 
and  actually  consented  to  carry  it  out,  by  the  stipulations  of  the 
act  of  acceptance  of  the  twenty-seventh  of  January,  1841.  It  is 
true  that  they  reserve  their  rights  to  attack  any  will  which  may 
be  preeented;  but  it  further  appears  that  PumeJl,  who  alone  had 
an  interest  in  enforcing  the  will,  never  presented  it  or  claimed 
its  execution;  and  that  it  was  not  until  after  his  death  that  the 
step-father  of  his  children,  to  defeat  a  contract  advisedly  entered 
into  and  partially  executed,  saw  proper  to  present  the  will,  and 
daim  for  the  benefit  of  the  children  a  strict  enforcement  of  a 
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disposition  in  favor  of  their  father,  whioh  he  himself  had  virta* 
ally  waiyed. 

Thomas  D.  Pnmell  was  9u%  juris  at  the  time  of  the  partition 
of  the  slaves  of  the  Forest  plantation  estate,  and  of  the  purchase 
of  the  interest  of  his  sister's  succession  in  the  land.  Although 
these  acts  may  not  come  up  to  the  technical  definition  of  **  acts 
recognitive  and  confirmatory/'  yet  they  clearly  amount  to  a 
voluntary  execution  of  the  "wUl  of  his  father,  according  to  the 
interpretation  we  have  given  it  As  such,  they  are  conclusive 
of  his  rights  in  the  premises:  0. 0.  2262, 2251;  5  Touillier,  Nos. 
176, 180. 

Being  of  opinion  that  the  arrangement  entered  into  between 
the  parties  carries  out  substantially  the  intention  of  the  testator, 
we  are  unwilling  to  disturb  it. 

It  is  therefore  adjudged  and  decreed  that  the  judgment  at 
the  district  court  be  a£5nned,  with  costs  in  both  courts. 

YooBHiBs,  J.,  absent. 

OoDBN,  J.,  being  of  counsel,  did  not  sit  in  the  < 


Pbopbbtt  whin  Gommukitt:  See  SueeenUm  qf  Paekwood^  4S  Am.  Beo. 
S80;  Love  v.  Bobertion,  66  Id.  41;  HmUm  v.  0M»  68  Id.  110,  and  notes  it 
these  oaaes.  Where  a  hnaband  bays  land  in  Minoiiri  with  monej  aoqaired 
in  LomsiaDa  during  marriage,  and  takes  the  title  in  his  own  name,  he  wiU, 
after  divorce,  he  regarded  by  a  court  of  equity  in  MiBeoari  as  a  trustee  for  the 
wife  to  the  extent  of  her  interest  in  the  fund  with  whioh  the  porohase  was 
made,  there  being  no  evidence  to  show  any  consent  on  her  part  to  the  diaags 
in  the  character  of  the  property:  I>qpa$  v.  Jfofio,  49  Id.  88. 

TkTATDB'S  ImTSNTION  to  BX  AsCTOTATTIKD  AHO  BftBOnXAXEDS  JfOfiMT. 

BarreUt  39  Am.  Dec.  675,  and  note  ooUeeting  prior  oases  in  thisssrisss  JIM- 
gomerp  ▼.  MiUOin.  48  Id.  607. 


Damont  v.  New  Obleaks  &  Gabboluk>n  R.  R  Go. 

[9  LoumiAXA  AnfUALb  4iL] 
PA88XNOKB  WhO  VOLUirTA&ILY    JUMPS    FROM  CaBS  WHILB    IN  MonON,  ta 

avoid  being  carried  beyond  her  destination,  where  the  can  did  not  stop 
as  they  were  in  the  constant  habit  of  doing,  is  gnilty  of  snoh  impmdenoe 
as  relieves  the  railroad  company  from  liability  for  injuries  thereby  sus- 
tained. 

Appeal  from  the  fifth  district  court  of  New  Orleans.  Action 
to  recover  damages  for  injuries  alleged  to  be  sustained  through 
the  negligence  and  misconduct  of  the  defendants'  servants.  The 
(acts  are  stated  in  the  opinion. 
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Ogden  and  B.  C.  EUioU,  for  the  plaintifEl 
Ber^amin^  Bradford,  and  Mnney,  for  the  defendant!. 

By  Ck>urt,  Camfbsll,  J.  This  suit  was  institated  hj  the  plaint- 
iff on  behalf  of  his  daughter,  to  recover  damages  for  injuries  to 
her  person,  resulting,  as  is  alleged,  from  the  negligence  and  mis- 
condoct  of  the  servants  of  the  company.  The  verdict  of  the 
jury  was  in  &vor  of  plaintiff,  assessing  the  damages  at  seven 
thousand  dollars. 

Upon  the  facts  proved,  the  counsel  for  the  defendants  asked 
the  court  to  charge  the  jury  as  follows:  1.  That  the  jury  can 
not  find  a  verdict  for  the  plaintiff  unless  they  are  convinced 
from  the  evidence  before  them  that  the  plaintiff's  daughter  was 
injured  by  some  fault  or  negligence  on  the  part  of  defendants 
or  their  servants.  2.  That  if  the  jury  believe  from  the  evidence 
before  them  that  the  accident  was  caused  either  wholly  or  par- 
tially by  the  imprudence  of  the  plaintiff's  daughter,  or  that  if 
•he  had  acted  with  ordinary  care  or  prudence  she  would  not 
have  been  injured,  then  the  jury  must  find  for  the  defendants, 
although  they  believe  that  the  accident  was  partly  the  result  of 
the  fault  or  neglect  of  the  defendants  or  their  servants.  8.  That 
it  is  the  duly  of  the  jury  to  examine  the  evidence  in  order  to 
ascertain  whether  the  plantiff 's  daughter  committed  any  fault 
or  imprudence  which  contributed  to  the  accident;  and  il  they 
find  that  such  fault  or  imprudence  existed  on  her  part,  they 
must  find  for  defendants.  4.  That  even  if  the  jury  believe  from 
the  evidence  before  them  that  the  cars  were  in  the  habit  of 
stopping  regularly  at  the  place  where  the  accident  occurred,  and 
that  the  cars  did  not  on  this  occasion  make  the  usual  stop,  still, 
if  the  daughter  of  the  plaintiff  imprudently  jumped  down  while 
the  cars  were  in  motion,  the  plaintiff  can  not  recover. 

The  court  charged  the  jury  in  accordance  with  the  first, 
second,  and  third  points  submitted  on  the  behalf  of  de- 
fendants, with  the  following  modifications:  ''The  plaintiff  can 
not  recover  damages  for  the  accident  if  that  accident  should 
appear  to  the  jury,  under  the  evidence,  attributable  to  the  im- 
j^udence  of  the  plaintiff's  daughter;  but  that  this  charge  may 
not  be  misunderstood  by  the  jury,  it  is  deemed  proper  to  state 
the  following  hyx>othetical  case:  If  the  jury  should  find  it 
proved  that  the  railroad  train  did  not  stop  at  a  place  where  it 
was  in  the  habit  of  stopping,  and  that  a  passenger,  bound  to 
that  place  jumped  out  rather  than  be  carried  beyond  his  des- 
tination^  said  jumping  out,  although  probably  imprudent,  would 
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not  absolve  the  railroad  conipahy  from  damages  in  case  he 
should  be  hurt,  because  the  accident  would  be  the  result  of  the 
fault  or  negligence  of  the  servants  of  the  company  in  not 
stopping  the  train." 

Again,  the  court  in  its  charge  to  the  jury  reviewed  the  vari- 
ous decisions  quoted  in  argument  relating  to  steamboat  collis- 
ionf?  and  to  railroad  accidents,  and  observed  that  a  distinction 
was  to  be  taken  between  the  two  classes  of  cases,  arising  from 
the  obvious  difference  of  comparative  force  of  two  steamboats 
in  the  one  case,  and  of  a  railroad  train  and  an  individual  in  the 
other  case. 

In  the  refusal  of  the  court  to  charge  as  requested,  and  also 
to  the  charge  actually  given,  the  defendants  excepted.  The  ex- 
ception we  think  well  taken.  If  the  daughter  of  plaintiff  vol- 
untarily jumped  from  the  cars  when  in  motion,  even  though  it 
was  the  constant  habit  of  the  company  to  stop  at  that  place,  the 
leap  not  being  made  to  avoid  an  imminent  impending  peril, 
produced  by  the  misconduct  of  defendants,  but  to  avoid  being 
carried  beyond  her  destination,  she  was  herself  guilty  of  such 
imprudence  as  relieves  the  company  from  the  consequences  of 
the  want  of  caution  on  the  part  of  their  servants;  for  in  such  a 
case  the  accident  may  be  attributed  to  the  fault  of  both 
l)artie8,  which  would  destroy  plaintiff's  right  to  recover. 
See  Fleylus  v.  Pordcharlrain  R.  R.  Co.^  17  La.  840;  Ijeasepa  v. 
PoiitcharirainR.  R.  Co.,  18 Id.  861.  Even  though  there  be  fault 
on  the  part  of  the  defendant,  it  has  been  Iield  that  plaintiff  can 
not  recover  if  the  injury  could  have  been  avoided  by  the  exer- 
cise of  ordinary  caution;  a  fortiori,  then,  can  he  not  recover  if 
by  his  imprudence,  negligence,  or  fault  he  has  contributed  to 
bring  about  the  injury:  Bridge  v.  Orand  Junction  Railway  Co., 
8  Mee.  &  W.  244. 

The  case  of  Railroad  Company  v.  Aspdl,  recently  decided  in 
the  supreme  court  of  Pennsylvania,  is  in  most  respects  similar 
to  this.  As  reported  in  the  journals  of  the  day,  it  is  as  follows: 
'*The  plaintiff  was  a  messenger  in  the  defendants'  cars  from 
Philadelphia  to  Morgan's  Comer.  The  train  should  have  stopped 
at  the  latter  place,  but  some  defect  in  the  bell-rope  prevented 
the  conductor  from  making  the  proper  signal  to  the  engineer, 
who  therefore  went  past,  though  at  a  speed  somewhat  slackened 
on  account  of  the  switches  which  were  there  to  be  crossed.  The 
I>laintiff,  seeing  himself  about  to  be  carried  on,  jumped  from 
the  platform  of  the  car  and  was  seriously  hurt  in  the  foot.  He 
brought  this  action,  and  the  jury,  with  the  approbation  of  the 
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court  below,  gave  him  one  thousand  five  hundred  dollars  in 
damages:"  National  Intelligencer,  May  25,  18&1,  vol.  55,  No. 
8025.     [The  case  will  be  found  repoiied  in  23  Pa.  St.  147.] 

On  the  appeal,  Ohief  Justice  Black,  delivering  the  opinion  of 
the  supreme  court,  said:  ''  The  remark  that  life  and  limb  should 
not  be  weighed  against  time  is  true;  and  the  plaintiff  should  have 
thought  of  it  when  he  set  his  own  life  on  the  hazard  of  such  a 
leap  for  the  sake  of  getting  to  the  ground  a  few  seconds  earlier. 
Locomotives  are  not  the  only  things  that  may  go  off  too  fast, 
and  railroad  accidents  are  not  always  produced  by  the  miscon- 
duct of  agents.  A  large  portion  of  them  is  caused  by  the  reck- 
lessness of  passengers.  This  is  a  great  evil,  which  we  would 
not  willingly  encourage  by  allowing  a  premium  on  it  to  be  ex- 
torted from  comi)anies.  However  bad  the  behavior  of  those 
companies  may  sometimes  be,  it  would  not  be  corrected  by 
making  them  pay  for  faults  not  their  own.  The  court  should 
have  instructed  the  jury  that  the  evidence,  taken  altogether,  or 
even  excluding  that  for  the  defense,  left  the  plaintiff  without 
the  shade  of  a  case.  Judgmep.t  reversed,  and  venire  facias  da 
novo  awarded.'' 

Being  of  opinion  that  the  instructions  asked  for  by  defendant 
should  have  been  given,  and  that  so  much  of  the  charge  as  is 
embraced  in  the  hypothetical  ease  put  by  the  judge  is  erroneous 
and  calculated  to  mislead  the  jury,  it  is  ordered  that  the  judg- 
ment appealed  from  be  reversed,  and  this  case  remanded  for  a 
new  trial,  with  directions  to  the  district  judge  to  charge  the 
joxy  as  requested  by  defendants'  counsel  and  in  conformiiy  with 
the  principles  herein  set  forth.  The  costs  of  appeal  to  be  paid 
by  plaintiff. 

BucHANAM,  J.,  dissented. 

SuDELL,  C.  J.,  dissenting,  said  that  he  concurred  as  to  the  er- 
loneousneBs  of  a  portion  of  the  charge  to  the  jury,  but  did  not 
think,  however,  the  cause  should  be  remanded. 

Pasbevoxb  18  OcnLirr  of  CoirrBiBUTO&T  Niougbncb  is  Jumpino  ok  ob 
oww  Tbaik  nr  Motion:  Note  to  IngaU$  v.  BUU,  43  Am.  Deo.  364,  where  the 
principal  cmo  i«  cited,  among  others,  on  this  propositioii.  As  to  oontribatoiy 
Mi^igenoe  in  general,  see  I^reer  v.  Comenm,  66  Id.' 663;  Trow  v.  VermotU 
Cfmtral  M.  J2.,  68  Id.  191,  and  *h»  notes  thereta 
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SXEWABT  V.  Cm  OF  Ne!W  ORLEANS. 
(9  LounuxA  AmnuL,  481.] 
HuvKnPAL  CoBPORATioir  Enjotb  ExxMPnoN  OF  GoTXRNHuiT,  nr  RUBOim 
Of  PowKBS  Which  It  Posssssbs  for  Public  Pubposxs,  and  whidi  it 
holds  ma  parfc  of  the  goTemment  of  the  ooontry,  from  responsibility  for 
its  own  sots  and  the  sots  of  its  officers  deriving  their  anthority  from  the 
sorereign  power;  although  it  is  answerable  for  the  acts  of  its  agents  on- 
der  powers  oonferred  npon  it  for  private  purposes. 

GOWUmBKTAL  FUKOnOll  GOVFXBBBD  FOR  PUBUO  PURP08I8  IS  BZBRCISED 

by  the  city  of  New  Orleans  in  appointing  watchmen,  whose  duties  an 
the  preservation  of  public  order  and  tranquillity;  and  the  city  is  therefors 
not  liable  for  the  acts  of  such  officers. 

Appeal  from  the  third  district  of  New  Orleans.  Action  against 
the  dty  to  recover  the  value  of  a  slave  killed  hy  the  officers  of 
Municipaliiy  No.  2.    The  facts  are  stated  in  the  opinion. 

Thomas  HunUm^  for  the  plaintiff^ 

T.  L.  Bayne  and  Thomas  R.  Wolfe^  for  the  defendant. 

By  Oourt,  Campbell,  J.  Plaintiff  seeks  to  render  the  dtj  of 
New  Orleans  liable  for  the  value  of  a  slave,  alleged  to  have  been 
killed  by  the  officers  of  the  late  second  mimicii»liiy.  It  is 
alleged  that  in  January,  1852,  the  lieutenant  of  the  watch^  aided 
by  other  watchmen  under  his  command,  while  in  the  regular 
service  and  employment  of  the  Municipaliiy  No.  2,  without  any 
justifiable  cause,  made  an  assault  with  clubs  upon  the  slave  of 
]>laintiff,  and  inflicted  upon  him  wounds  of  which  he  died.  The 
defense  is  the  general  deniaL 

It  is  in  proof  that  on  the  tweniy-first  of  July,  1852,  a  detach- 
ment of  the  police  officers  of  the  municipaliiy,  was  ordered 
by  their  chief  to  suppress  unlawful  assemblages  of  slaves  in 
cabarets;  that  in  performance  of  this  duiy  they  entered  a  dram- 
shop, in  which  the  slave  of  plaintiff  was  found;  that  the  slave 
attemped  to  escape,  was  pursued  and  overtaken  by  the  watch, 
and  that,  in  capturing  him,  wounds  were  inflicted  of  which  he 
died. 

It  may  likewise  be  conceded,  though  the  facts  are  by  no  means 
clearly  proved,  that  when  the  watchman  entered  Uie  cabaret 
the  slave  was  neither  drunk  nor  disorderly;  that  his  conduct 
and  character  were  good;  that  he  was  seated  by  the  fire  warming 
himself,  and  made  no  resistance;  but  merely  sought  to  avoid 
capture  by  flight,  and  that  he  might  have  been  arrested  without 
taking  his  life. 

The  question  presented  is,  whether,  under  this  state  of  ismAMg 
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the  city  of  New  Orleans  is  amenable  in  damages  for  iihe  aoti 
oomplfldned  of,  by  the  act  of  consolidation,  being  bound  by  the 
oblijirations  and  liabilities  of  the  second  mnnicipaliiy. 

Under  the  general  rule  regulating  the  liability  of  municipal 
corporations  for  the  acts  of  their  agents  within  their  ordinary 
ioope  of  employment,  the  district  judge  held  the  dtj  liable, 
md  rendered  judgment  for  the  value  of  the  slaye  and  the  ex- 
penses of  his  illness. 

The  judgment  we  think  erroneous;  and  the  error  results  from 
a  failure  in  the  application  of  the  principle  to  make  the  proper 
distinction  between  the  liability  of  mimicipal  corporations  for 
acts  of  its  officers,  in  the  exercise  of  powers  which  it  possesses 
for  public  purposes,  and  which  it  holds  as  part  of  the  govern- 
ment  of  the  country,  and  those  which  are  conferred  upon  it  for 
private  purposes. 

Within  the  sphere  of  the  former,  it  enjoys  the  exemption  of 
government  from  responsibility  for  its  own  acts  and  the  acts  of 
its  officers,  deriving  their  authority  from  the  sovereign  power: 
See  White  v.  CUy  CouncU,  2  Hill  (S.  C),  671,  as  cited  in  the 
notes  to  Wihon  v.  Beverly,  1  Am.  Lead.  Cas.  469;  also,  MxHm 
V.  Hayar  etc.  of  Brooklyn,  1  Hill  (N.  T.),  545,  550;  and  Mayor 
V.  J^kne,  3  Id.  612,  618;  whereas,  in  the  latter  it  is  answerable 
for  the  acts  of  those  who  are  in  law  its  agents:  Bailey  v. 
Mayor  etc.  of  New  York,  Id.  852  [88  Am.  Dec.  669];  S.  0.,  2 
Denio,  433,  450. 

In  the  case  of  BaUey  v.  Mayor  etc.  of  New  York,  supra.  Nelson, 
C.  J.,  in  treating  of  the  difference  between  the  powers  conferred 
on  municii>al  corporations  in  their  public  character  for  public 
purposes  and  those  conferred  on  the  same  corporation  for  pri- 
vate advantage,  with  the  view  of  distinguishing  one  class  from 
the  other,  says: ''  To  this  end,  regard  should  be  had,  not  so  much 
to  the  nature  and  character  of  the  various  powers  conferred, 
as  to  the  object  and  purpose  of  the  legislature  in  conferring 
them.  If  granted  for  public  purposes  exclusively,  they  belong 
to  the  corporate  body  in  its  public,  political,  or  municipal  char- 
acter. But  if  the  grant  was  for  purposes  of  private  advantage 
and  emolument,  though  the  public  may  derive  a  common  bene- 
fit therefrom,  the  corporation,  quoad  hoc,  is  to  be  regarded  as  a 
{Hrivate  company." 

In  the  case  of  Martin  v.  Mayor  etc.  of  Brooklyn,  supra,  the  court 
say:  **  It  is  impossible  to  maintain  tiiat  a  village  corporation  is 
liable  for  a  wrong  committed  by  its  officers.  It  is  a  political 
body,  bound,  I  admit,  %nd  liable  to  an  action  when  ineorrin^  a 
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debt  throngli  its  corporate  officers^  acting  within  the  line  ol 
their  duty;  but  not  for  either  a  non-feasance  or  misfeasanco 
committed  by  independent  corporate  officers." 

The  inquiry  which  is  next  presented  is,  whether  the  powers 
under  which  the  officer  of  the  municipality  acted  were  conferred 
for  public  purposes.  If  so,  it  follows  that  the  city  is  not  liable 
for  the  acts  of  its  officers,  even  though  illegal,  or  of  such  a 
character  as  to  subject  the  officers  themselves  to  liability. 

The  act  of  1805  incorporating  the  city  of  New  Orleans  pro- 
vides for  the  appointment  of  a  mayor,  recorder,  and  aldermen, 
and  such  subordinate  officers  "  for  preserving  the  peace  and  well 
ordering  the  afibirs  of  the  city  as  the  council  shall  direct." 
Through  all  the  changes  of  city  government,  this  power  has  been 
continued,  and  the  conclusion,  therefore,  that  these  powers  are 
governmental  is  strengthened  by  the  fact  that  the  constitutiona 
of  1845  and  1852  both  provide  that  ''  the  citizens  of  the  city  of 
New  Orleans  shall  have  the  right  of  appointing  the  several 
public  officers  necessaiy  for  the  administration  of  the  police  of 
said  city,  pursuant  to  the  modes  of  election  which  shall  be  pro- 
vided by  the  legislature;  and  the  legislature  may  vest  in  them 
such  crinunal  jurisdiction  as  may  be  necessary  for  the  punish- 
ment of  minor  crimes  and  offenses,  and  as  the  police  and  good 
order  of  the  city  may  require:"  Art.  128.  So  that  the  right 
of  regulating  the  police  of  the  city  of  New  Orleans  does  not  xeak 
alone  upon  legislative  permission,  but  is  authorized  by  the  con- 
stitution itself. 

Under  these  sanctions,  watchmen  are  appointed  as  a  necessaiy 
branch  of  the  police  of  the  city.  Their  duties  are  the  preserva- 
tion of  public  order  and  tranquillity,  and  the  city  in  appointing 
them  exercised  a  governmental  function  conferred  upon  it,  in 
its  public  or  municipal  character,  for  public  purposes  exclu- 
sively, and  is  not  therefore  liable  for  the  acts  of  its  officers. 

It  is  therefore  ordered  and  adjudged  that  the  judgment  of  the 
district  court  be  annulled  and  reversed,  and  that  there  be  judg- 
ment in  favor  of  the  defendants;  the  costs  of  both  courts  to  be 
paid  by  plaintiff  and  appellee. 

YooBHiBS,  J.,  concurred. 

SuDELL,  0.  J.  I  concur  in  the  conclusion  that  the  monioH 
pal  government  is  not  liable  in  this  case. 

OoDBN  and  Buchanan,  JJ.,  dissented. 

Municipal  Corpobation's  Liabilitt  with  RiCspbct  to  its  Public  Gov* 
SBNHBNTAL  PowKBS:  See  Lloyd  v. Uwyor  ttc^qf  New  York,  53  Am.  Dec  347, 
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mod  note;  and  m  to  the  personal  responsibility  of  its  officers  exercising  Bach 
powers,  see  American  Print  Works  v.  Larortncei  57  Id.  420,  and  notes.  The 
distinction  observed  in  the  principal  case  between  the  liability  of  mnnicipal 
corporations  for  their  acts  in  the  exercise  of  powers  which  they  possess  for 
poblio  purposes,  and  which  they  hold  as  a  part  of  the  government  of  the 
country,  and  for  their  acts  under  powers  conferred  upon  them  for  private 
purposes,  was  approved  in  Dargan  v.  Mayor  tte,  ofMohiU^  31  Ala.  477;  City 
of  Richmond  v.  Lonffa  AdrrCrz^  17  Gratt.  382;  in  the  first  of  which  it  was  held 
that  a  municipal  corporation  having  authority  to  pass  ordinances  forbidding 
slaves  to  be  abroad  at  night,  or  to  assemble  together  without  lawful  permission, 
was  not  liable,  at  the  suit  of  the  owner,  for  the  loss  of  a  slave  who  was  negli- 
gently killed  by  a  city  officer  in  attempting  to  arrest  him  for  a  breach  of  such 
ordinance;  and  in  the  last  of  which,  that  a  municipal  corporation  was  not  re* 
sponsible  for  the  loss  of  a  slave  admitted  into  a  city  hospital,  on  the  ground 
<^  negligenoe  of  the  city's  agents  at  the  hospitaL 

Municipal  Cobporation's  Liabiutt  with  Bbspbot  to  its  Pbivati 
MnnsTBBiAL  PowxBS:  See  City  qf  Madison  v.  Eosa,  54  Am.  Dec  481;  Lhyd 
T.  Mayor  etc  of  New  York,  55  Id.  347;  Ciiy  qf  Buffalo  v.  HoUoway,  57  Id. 
660;  Ilutaon  v.  Mayor  etc.  of  New  York,  59  Id.  526;  Pittfburgh  t.  Orier,  60 
Id.  65;  Erie  v.  SckwingU,  Id.  87;  WaUaee  v.  CHty  qfMuBcatine,  ante^  p.  ISl^ 
and  notes  to  these  cases. 
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Obbodtal  Owner  is  Pbegludbd  from  Rxvoeino  Dxdioatiok,  where  prop- 
erty is  set  apart  for  public  use,  and  enjoyed  as  such,  and  private  and  in* 
dividual  rights  acquired  with  reference  to  it;  the  law  considers  it  in  the 
nature  of  an  estoppel  in  pais. 

SvrwwiEur  Evidknce  of  Ownbrs'  Intention  to  Makb  Dbdicatiok  n 
FuRNiSHKD  by  plans  on  which  the  land  is  designated  in  a  manner  indi- 
oating  its  abandonment  to  the  public  use,  and  by  contemporaneous  acts 
of  the  owners  in  making  sales  with  reference  to  the  plans,  and  in  nm^ying 
partition  in  which  the  land  was  not  embraced,  followed  by  the  long  use 
and  enjoyment  of  the  property  by  the  j>ublic  without  opposition  on  the 
part  of  the  owners. 

Appeal  from  the  fifth  district  court  of  New  Orleans.  Action 
to  reooTer  certain  land.    The  facts  are  stated  in  the  opinion. 

Bosdius  and  V.  Butihe,  for  the  plaintifffl. 

lAvingsUm^  city  aUomey,  for  the  defendants. 

By  Court,  Ogden,  J.  The  plaintifffl  set  up  title  to  a  portion  of 
ground  in  the  city  of  New  Orleans  known  as  TivoU  Circle,  and 
fdao  to  two  strips  of  ground,  each  thirty  feet  wide,  ihe  one  in  the 
center  of  Triton  Walk,  running  from  Tivoli  Circle  to  the  ex- 
tremity of  Triton  Walk,  and  the  other  in  the  center  of  Nayades 
street,  and  running  from  Tivoli  Circle  to  the  lower  limits  of 
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Fauborg  Saulet.  The  defense  is  that  the  properfy  was  aban- 
doned and  dedicated  by  the  ancestors  of  the  plaintiffs  and  their 
vendors  to  the  public  use,  and  that  they  hare  been  used  and  en- 
joyed as  loci  ptibldci  for  more  than  thirty  years.  The  New  Orleans 
and  CarroUton  Eaibx»ad  Oompany,  in  the  year  1833,  obtained 
permission  from  the  defendant  to  build  a  railroad  and  run  their 
cars  through  this  property,  and  haying  been  joined  as  defend- 
ants in  the  action,  they  set  up  the  same  defense  with  the  city, 
and  allege  that  they  have  occupied  and  enjoyed  the  premises 
for  the  purposes  of  the  railroad,  openly,  publicly  and  unin- 
terruptedly, and  with  the  knowledge  of  the  plaintiffs,  for  more 
than  nineteen  years. 

To  establish  the  fact  of  the  dedication  of  this  ground  to  the 
public  use,  the  defendants  produced  two  plans:  one  is  a  plan 
executed  by  B.  Lafon,  engineer,  dated  the  eighth  of  July,  1807, 
on  which  the  premises  are  designated  by — 1.  A  circle,  with  the 
words  *' Place  Tivoli"  written  around  it;  2.  A  narrow  strip  of 
ground  in  the  center  of  Nayades  street,  running  from  the  Circle, 
on  which  are  the  words  **  Canal  de  Tivoli; "  3.  A  similar  narrow 
strip  in  the  center  of  Triton  Walk,  with  the  words  written  on  it, 
''Canal  des  Tritons.''  This  plan  was  executed  at  the  instance  of 
Armand  Duplantier,  who  purchased  the  plantation  out  of  which 
the  Fauburg  Delord  was  created  from  Madame  Delord  Sarpy, 
the  mother  of  the  plaintiffs.  He  laid  the  property  out  into  lots, 
streets,  squares,  etc.,  and  after  having  sold  a  portion  of  the  lots, 
he  became  insolvent,  and  in  1814  his  syndics  made  a  retroces- 
sion of  the  unsold  portion  to  his  vendor,  Madame  Sarpy.  The 
other  plan  is  one  which  the  plaintiffs  in  this  suit,  in  the  year  1827, 
caused  to  be  deposited  in  the  office  of  Felix  de  Armas,  notary 
public,  to  be  annexed  to  an  act  of  partition  of  the  estate  of 
their  mother,  executed  before  that  officer.  The  only  difference 
between  that  plan  and  the  former  one  is,  that  the  words  written 
around  the  Circle  are  ''Place  du  TivoH,''  instead  of  "Place 
TivoH,"  and  that  the  strip  in  the  middle  of  Nayades  street  has 
nothing  over  it. 

The  evidence  shows  that  the  mother  of  the  plaintiffs,  and 
after  her  death  the  plaintiffs  themselves,  sold  lots  according  to 
their  plan.  In  a  sale  of  two  lots  to  Jacob  Ott,  in  1825,  one  of 
the  lots  is  described  as  "  situated  at  the  comer  of  the  street 
called  Cours  des  Tritons  and  of  the  circular  place  of  Tivoli," 
and  measuring  one  hundred  and  forty  feet  and  seven  inches  front 
on  said  Cours  des  Tritons,  and  fifty-eight  feet  front  on  the  plaoe 
of  Tivoli.    Ott  testified,  as  a  witness  on  the  trial,  that  before  he 
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pnrbhaBedy  a  {dan  of  Tivoli  place  and  the  "wide  streets  ^?as 
shown  to  him,  and  he  was  then  induced  to  purchase.  In 
another  sale  made  in  1826  to  Andre  Damford,  the  property  is 
described  as  follows:  ''Tin  morceau  de  terre  formant  on  poligone 
irregnlier  sitae  an  Fauburg  Delord,  dans  Tislet  compris  entre 
lea  roes  du  Gamp,  Calliope^  les  Ooors  de  Nayades,  la  place 
IStoU  et  la  rae  Delord." 

In  the  act  of  partition  made  between  the  plaintiffs,  of  the 
property  belonging  to  the  succession  of  their  mother,  no  mention 
is  made  of  any  claim  on  their  part  to  the  ground  which,  by  the 
plan  annexed  to  the  partition,  appeared  to  hare  been  thus  set 
apart;  and  that  they  intended  the  partition  to  be  a  final  and 
definite  one  of  all  the  property  in  Louisiana  belonging  to  their 
mother's  succession,  is  evident  from  a  clause  in  the  act  which  is 
in  the  following  words:  ''Comme  il  pouvait  avoir  dans  la  succes- 
sion quelques  creances  a  recouvrer  et  qu'il  eziste  des  terres  dans 
Teiat  du  ICssouri,  dont  les  titres  de  Tune  ne  sont  pas  encore 
oonfirmes  par  le  congres  des  Etats  Unis,  et  il  est  convenu  entre 
les  parties,  que  ces  biens  demeureront  indivis  entre  elles."  It 
appears  that  in  1826  or  1827  the  diy  planted  trees  around  the 
Circle,  and  in  1887  they  fenced  it  in.  By  an  ordinance  in  1833 
they  granted  permission  to  the  GarroUton  railroad  company  to 
build  their  road  and  run  their  cars  through  this  property,  and 
it  is  proved  that  the  strips  of  land  on  Triton  Walk  and  Nayades 
street  were  kept  in  repair  by  the  city  authorities  until  the 
railroad  comx)any  was  established,  after  which  the  company 
kept  them  in  repair. 

It  does  not  appear  that  the  plaintiffs  ever  made  any  opposition 
to  the  exercise  by  the  dty  of  the  absolute  right  of  control  over 
these  places.  The  railroad  company,  under  the  authority  of  an 
act  of  the  legislature,  and  of  the  permission  granted  by  the 
ciiy  authorities,  have  ever  since  the  road  was  built,  and  are  now 
running  their  cars  through  the  Circle,  and  through  the  strips 
of  ground  in  the  center  of  Nayades  street  and  Triton  WaUc. 
No  attempt  was  ever  made  by  the  plaintiffs  or  by  their  ancestor  to 
subject  this  ground  to  any  private  use  since  the  plan  of  1807, 
and  until  the  institution  of  this  suit,  forty  years  afterwards,  no 
one  has  ever  laid  claim  to  it  as  private  property. 

The  question,  and  the  only  one,  to  be  decided  is,  whether 
these  plans,  with  the  contemporaneous  acts  of  the  parties,  and 
the  long  use  and  enjoyment  of  the  property  by  the  public, 
without  opposition  on  the  part  of  the  plaintiffs,  are  sufficient 
efidsnoe  of  their  intention  to  make  a  dedication.    The  true 
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principle  of  law  applicable  to  this  subject  is  laid  down  in  the 
case  of  Cincinnaii  v.  Leasee  of  WkUe,  6  Pet.  431,  **  that  where 
property  has  been  thus  set  apart  for  public  use,  and  enjoyed  as 
such,  and  private  and  individual  rights  acquired  with  reference  to 
it,  the  law  considers  it  in  the  nature  of  an  estoppel  in  pais, 
which  precludes  the  original  owner  from  revoking  such  dedi- 
cation/' In  that  case  it  was  held  that  the  assent  of  the  owner 
of  the  land  to  its  being  used  for  public  purx>oses9  and  the  fact 
of  its  being  so  used,  and  that  use  continuing  for  such  a  length 
of  time  that  the  public  accommodation  and  private  rights  might 
be  injured  by  the  interruption  of  the  enjoyment,  would  be  of 
themselves  sufficient  evidence  of  a  dedication.  In  the  present 
case,  to  arrive  at  the  intention  of  tho  parties,  we  have  abundant 
evidence  out  of  the  plans  which  have  given  rise  to  much  dis- 
cussion, as  to  what  meaning  should  be  attached  to  the  words 
written  thereon. 

The  evidence  satisfies  our  minds  that  it  was  the  intention  of 
the  plaintiff  and  of  their  mother  that  the  ground  claimed  in 
this  suit  should  be  dedicated  to  the  public  use;  and  we  do  not 
rest  that  conclusion  on  the  plans  alone,  but  we  consider  the  acts 
of  the  parties  as  irreconcilable  with  any  other  hypothesis  but 
that  of  their  having  made  the  dedication.  How  otherwise  are 
we  to  view  their  having  made  a  partition  of  the  property  of  their 
mother,  with  the  plan  before  them,  on  which  these  several 
pieces  of  ground  are  designated,  and  yet  not  embracing  them  in 
the  partition  ?  At  that  time  the  city  had  not  inclosed  the  Circle, 
and  Nayades  street  and  Triton  Walk  were  not  used;  there  was 
therefore  nothing  to  prevent  them  from  proceeding  to  the  partition 
of  those  parcels  of  ground  as  well  as  of  the  lots  which  they  divided 
between  them,  if  in  point  of  fact  they  considered  themselves  as 
the  proprietors.  The  conclusion  is  not  to  be  avoided,  that  having 
made,  previously,  sales  of  lots,  recognizing  these  as  public  places, 
in  the  boundaries  and  description  of  the  lots  sold,  Uiey  no 
longer  claimed  the  property,  but  considered  it  abandoned  to  the 
public  use,  and  subsequently  acquiesced  in  the  enjoyment  of  it 
by  the  city,  for  the  uses  to  which  it  was  afterwards  subjected. 

The  counsel  for  the  appellees  has  contended  that  this  case  is 
identical  in  principle  wiUi  the  cases  of  Livaudais  v.  MunicipalUy 
No.  2, 16  La.  609;  Livaudais  v.  Municipality  No.  2,  5  La.  Ann. 
8;  Xiques  v.  Bujac,  7  Id.  517;  and  David  db  Lavaudais  v.  Munir 
cipalUy  No.  2, 8  Id.  897.  There  is  a  striking  difference,  we  think, 
between  those  cases  and  the  present  one.  The  case  first  decided 
will  illustrate  that  difference.    The  heirs  of  Livaudais  claimed  a 
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square  of  ground  which  figured  on  the  original  plan  oi  l^uburg 
Annunciation,  on  which  the  word  '  *  colysee  "  was  writ  ten.  This, 
it  was  contended  on  the  part  of  the  city,  constituted  a  dedication 
by  the  plaintiffs'  ancestor  of  the  square  to  a  public  use. .  Judgu 
Martin,  who  delivered  the  opinion  of  the  court,  says:  '*  Th^ 
word  '  coliseum'  is  the  proper  name  of  an  edifice  in  Borne,  orig- 
inally known  as  the  'amphitheater  of  Titus;'  and  that  it  was 
ori^^inally  the  private  property  of  the  emperor."  He  says : ' '  There 
is  no  evidence  of  the  alleged  dedication  out  of  the  plan  in  tins 
case;  and  none  in  the  plan  out  of  the  word  'coliseum.'''  He 
then  decides  that  there  was  no  dedication,  for  the  reason  that 
the  word  thus  written  on  the  plan  indicated  only  that  the  ground 
was  reserved  for  the  erection  of  a  building  which  might  be  pri- 
vate property  or  sold  or  leased  out  as  such.  Judge  Martin,  in 
that  case,  observes:  *'  The  obligation  which  the  plahitiff  has  con- 
tracted by  the  use  of  the  word  'coliseum'  might  certainly  be 
discharged  by  the  erection  of  such  an  edifice.  In  the  mean  while, 
he  may  have  lost  the  right  of  using  the  square  for  any  other 
purpose."  The  subsequent  decisions  related  to  squares  reserved 
on  the  same  place,  by  the  same  founder,  for  a  church  and  for  a 
market-house.  These  decisions  were  based  on  the  principle 
that  the  designation  on  a  plan  of  a  space  for  the  erection  of  an 
edifice,  which  might  be  the  private  property  of  an  individual  ox 
a  corporation,  could  not  be  considered  as  a  dedication  to  the 
public  use. 

That  principle  has  no  application  in  the  present  case.  The 
words  written  on  the  plan  of  the  Fauburg  Delord,  "Place 
Tivoli,"  or  "Place  du  Tivoli,"  do  not  convey  the  idea  of  a  place 
reserved  for  an  edifice  of  any  kind.  Tivoli  is  the  name  of  a 
town  in  Italy,  not  far  from  Bome,  and  was  used,  for  its  classical 
associations,  as  the  name  by  which  the  Circle  laid  out  for  the 
public  convenience  was  to  be  distinguished,  and  in  the  same 
sense  and  with  the  same  design  as  it  is  usual  to  designate  the 
streets  and  squares  of  a  city  by  the  names  of  persons  and  places, 
both  historical  and  mythological. 

Besides  that  difference,  there  is  in  the  present  case  full  and 
complete  evidence  of  the  dedication  out  of  the  plan  and  resulting 
from  the  acts  of  the  parties.  In  the  cases  referred  to,  the  city 
n^^^r  appropriated  the  ground  to  the  use  indicated  by  the  plan; 
«n  the  present  case  they  have  done  so— and  without  interruption 
or  opposition,  the  pubHo  have  had  the  use  and  enjoyment  of 
the  property  as  a  public  square  and  as  public  streets  for  many 
years. 

▲m.  Dao.  Tob.  XiXI— If 


Digitized  by  LjOOQiC 


22B  Sabpy  v.  MxTNiciPALiTr  No.  2.       [Loaisiana. 

We  are  unable  to  perceive  any  advantage  to  be  derived  to  the 
plaindfEs'  daim  from  the  decisions  relied  on  in  the  cases  of 
Drench  v.  CarrolUon  B.  B.  Co..  2  La.  Ann.  87;  and  CarroUton  v. 
Jones.,  7  Id.  288.  There  is  no  evidence  in  the  present  case  that 
either  the  plaintiffis  or  their  ancestors  used  or  exercised  any 
rightp  of  ownership  over  the  strips  of  land  in  Nayades  street 
and  'Jtiton  Walk  designated  as  canals.  They  were  probably 
designed  to  serve  as  drains  for  those  wide  streets.  They  have, 
however,  for  many  years  before  the  institution  of  this  suit,  been 
used  by  the  public,  as  making  part  of  those  streets,  and  this 
having  been  done  with  the  assent  of  the  plaintiffs,  as  their  acts 
necessarily  imply,  the  dedication  for  that  purpose  is  sufficiently 
established. 

To  deprive  the  public  of  the  use  of  these  thoroughfares  which 
the  former  owners  have  so  long  ago  abandoned,  and  which  all 
their  acts  tend  to  prove  it  was  their  intention  to  abandon  in 
&vor  of  the  public,  would  be  a  disappointment  of  the  just  hopes 
and  expectations  which  the  acts  of  the  plaintiffs  and  their 
ancestor  have  given  rise  to,  and  at  the  same  time  a  violation  of 
private  rights  which  have  sprung  up  on  the  faith  of  those  acts. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judg- 
ment of  the  court  below  be  affirmed,  with  costs. 

BuoEANAM,  J.  I  prefer  to  put  my  concurrence  in  the  decree 
of  the  court  exclusively  on  the  ground  of  the  acts  of  the  heim 
of  Madame  Delord  Sarpy,  as  amounting  to  a  renunciation  of  the 
right  of  proprietorship  in  the  premises  claimed  in  this  suit. 

Dkdioation  Ibbkvogablb  whsn  Accbfted:  Note  to  Stale  ▼.  Traak,  27 
Am.  Deo.  569. 

Dedication  how  Efvbotbd:  See  Dwmd  v.  Barnard^  48  Am.  Deo.  507t 
Cfoc^frey  v.  Alton,  52  Id.  476;  Stodxy  v.  MUler,  55  Id.  112;  Cole  v.  Sprawl^ 
66 Id.  696;  Wan^y.  FreeideiU etc.  qf  JackaonvOle,  58  Id.  610;  OardimrT. 
T^Kfdole,  60  Id.  407.  and  notes  to  the  viiioai  c 
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WlLBON  V.  WlLBON. 

CS81Iiin,18.] 
Act  Owi  laiMMf  ■!»  nr  Cosditiok  in  D»kd  oe  nr  La»J6  to  whfah  h  ulitw 

wmj  peiloim  the  oondition. 
Oosmnov  nr  DnD  that  Gbahtsb  shall  Mazxtaiv  akb  Sufpobt  Cee- 

TAiv  Named  Pkb80H8  In  »  oomf ortaUe  and  oonveniait  nuuuMr  does  not 

rslso  ft  personsl  trust  in  the  grantee,  but  the  support  may  be  furnished 

by  others. 
Wanm  Liable  to  DsFSHOtAiiT  ov  Cotbnabt  is  eompetent  to  testify  to 

him  alter  being  released  by  liim. 

EiTBT  by  the  hfiixs  of  Ephzaim  Wilson  to  recover  posaeesioii 
of  real  property  formerly  owned  by  the  deceased.  Entry  for 
condition  broken  was  made  by  the  plaintiffs  upon  the  premises 
in  controversy  before  the  commencement  of  this  action.  There 
was  some  evidence  tending  to  ahow  that  Ephraim  Wilson,  jnn., 
was  not  properly  cared  for.  The  case  is  otherwise  sufficiently 
stated  in  the  opinion.  Yerdioi  for  the  defendant,  and  ezceptiona 
by  the  plaintiflB, 

HeaUif  in  support  of  the  ezceutions. 

JBmdSt  oonira. 

By  Oourt,  Bios,  J.  On  the  eighth  day  of  October,  ▲•  ik 
1886,  Ephraim  Wilson  conveyed  certain  real  estate  to  "VHlliam 
Wilson  by  deed  of  general  warranty,  subject,  however,  to  the 
following  conditions,  to  wit:  ''That  the  said  William  Wilson 
is  to  maintain  and  support  in  a  comfortable  and  convenient 
manner  the  said  Ephraim  Wilson,  together  with  his  wife  Eunice 
Wilson,  also  Ephraim  Wilson,  jun.,  and  Folly  Wilson,  children 
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of  the  said  Ephraim,  daring  their  natural  lives;  then  this  deed  to 
remain  in  full  force  and  virtue,  otherwise  to  be  null  and  void." 

The  case  finds  that  Ephraim  Wilson,  jun.,  and  Polly  Wilson, 
mentioned  in  the  condition  of  the  deed  from  Gphraim  Wilson 
to  William  Wilson,  had  been  consigned  to  the  charge  of  the 
defendant  for  support  and  maintenance,  by  the  grantee  in  the 
deed  of  Ephraim  Wilson,  with  the  consent  of  Polly  Wilson  in 
writing,  and  that  the  defendant  had  employed  one  Quimby  and 
others  at  different  times  to  take  care  of  Ephraim.  It  may  be  in- 
ferred, though  it  is  not  so  expressly  stated  in  the  case,  that 
Ephraim  and  his  wife  have  deceased,  and  that  William  has  con- 
veyed the  estate  to  the  defendant  The  court  was  requested  to  j 
instruct  the  jury,  or  to  rule,  that  the  trust  charged  upon  the 
grantee  in  Ephriam  Wilson's  deed  was  a  personal  one,  and  that  j 
he  had  no  authority  to  transfer  the  care  and  support  of  Ephraim 
and  Polly  to  other  parties,  and  himself  to  leave  them  to  be  cared 
for  by  strangers.     This  request  was  refused.  I 

The  condition   in   the  deed  of   Ephraim  to  William  was  | 

designed  to  secure  the  support  of  Ephraim,  his  wife  and  two  ' 

children.    There  does  not  appear  to  have  been  any  personal  i 

obligation  on  the  part  of  William  to  provide  for  the  support  of  ; 

the  parties  mentioned  in    the  condition  of    the  deed  from  | 

Ephraim.    They  were  to  be  supported  in  a  comfortable  and  I 

convenient  manner,  or  the  estate  was  to  be  forfeited.    But  there  j 

was  no  place  specified  at  which  the  support  was  to  be  furnished^ 
nor  is  there  any  specific  provision  how  they  should  be  supported, 
further  than  that  it  should  be  done  in  a  ''comfortable  and  con- 
venient manner."  Such  support  could  be  furnished  by  other 
parties  as  well  as  by  William.  There  is  no  language  in  the 
deed,  nor  can  an  inference  be  drawn  from  the  situation  of  the 
parties  as  disclosed  by  the  facts  in  the  case,  which  would  seem 
to  render  it  necessary  that  the  ''  support"  provided  for  in  the 
condition  of  the  deed  should  only  be  furnished  by  William 
under  his  personal  superintendence.  Such  does  not  appear  to 
have  been  the  intention  of  Ephraim  Wilson,  the  ori^ial 
grantor:  Simonds  v.  Simonds,  3  Met.  558. 

With  respect  to  the  persons  who  may  perform  a  condition,  it 
is  a  general  rule  that  every  one  who  has  an  interest  in  the  con- 
dition,  or  in  the  lands  to  which  it  relates,  may  pei^form  it  Aa 
if  a  feoffee  upon  condition  to  pay  at  Michaelmas  twenty  pounds, 
enfeoffs  another  person  before  that  time,  the  second  feoffee  may 
perform  the  condition:  2  Cm.  Dig.,  Greenl.  ed.,  c.  2,  sec.  6. 
William  Wilson,  being  under  no  personal  liabiliiy  to  support 
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Ephraim,  Jan.,  and  Polly,  and  being  only  liable  to  the  defend- 
ant on  his  covenants,  was,  after  being  released  by  the  defend* 
ant,  a  competent  witness  for  him. 

No  error  is  perceived  in  the  ruling. 

Exceptions  overruled,  and  judgment  on  the  verdict. 

Sheplet,  C.  J.,  and  Apfleton  and  CumNO,  33.,  concurred. 

When  Dsed  mat  bb  Avoided  for  Breach  of  Condition  StrBSBQUENT.— 
This  subject  is  treated  at  length  in  the  note  to  CVom  t.  Caraojif  44  Am.  Deo. 
74S-759. 

Rktjeahb  of  Interbst  of  Witness  to  Qoauft  Him  to  Tbstift:  Shaw  ▼. 
Berry,  68  Am.  Dec.  702;  Otis  ▼.  Thom^  Id.  303;  Bankqf  Udka  v.  Meneream^ 
40  Id.  189»  and  note  232,  dting  prior  < 


WnJJAMS  V.  MOBTOK. 

[88  ICAiinE»47.] 

OnrvETANOB  ov  Beal  Estate  of  Wards  bt  Qitardun  under  Licenbb  Of 
Probate  Court,  bat  without  giving  the  statutory  bond,  vests  no  title  in 
the  grantee. 

Honey  Paid  for  Convetanoe  bt  Guardian  that  Passes  No  Title,  by  rea- 
son of  no  bond  being  given,  may  be  recovered  from  the  guardian  upon  hia 
covenants  in  the  deed  or  in  an  action  for  money  had  and  received. 

Guardian's  Bond  Given  for  Faithful  Disoharoe  of  Guardianship  Dutieb 
is  not  seoority  for  the  observance  of  the  etatntory  provisions  in  a  sale  of 
real  estate,  and  the  proper  application  of  the  proceeds,  when  the  sale  it 
under  a  special  license,  and  a  special  bond  is  required. 

OMOBION  bt  GUARDLkN  TO  GiVE    SPEOLAL    BOND  REQUIRED  UPON  SaLE  Of 

Ward's  Realty  is  no  breach  of  the  guardian's  general  bond. 

Guardian's  Deed  of  Ward's  Realty  under  License  but  without  the  stai* 
ntory  bond  is  not  valid  as  a  release  under  the  Maine  statute. 

CoNprnoN  in  Guardian's  General  Bond  that  He  shall  Render  Account 
as  often  as  required  by  the  court  is  not  broken  by  a  failure  to  aooonnt 
after  due  citation  for  that  purpose,  if  the  ward's  estate  consists  only  of 
real  estate  which  has  been  duly  inventoried,  although  the  real  estate 
has  been  sold  by  the  guardian  and  he  has  not  accounted  for  the  proceeds; 
lor  such  accounting  is  secured  by  a  special  bond  required  upon  the  sale 
of  real  estate. 

Debt  by  the  probate  judge  Williams  against  Morton  and 
another,  upon  a  bond  given  bj  the  defendants  upon  the  ap- 
pointment of  one  r^  '^>'^vi  as  guardian  of  certain  minor  children, 
the  other  defendant  signing  as  surety.  The  estate  was  duly  in- 
Tentoried.  It  contained  no  personal  property,  and  consisted 
only  of  a  piece  of  real  estate,  upon  which  were  situated  two 
dwelling-houses.  Upon  the  return  of  the  inventory,  the  guard- 
te  petitioiied  the  court  for  leave  to  accept  immediately  a  good 
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offer  for  the  real  estate.  After  due  publication  of  legal  notioe, 
the  court  granted  the  goaxdian  license  to  sell  the  property* 
The  guardian  took  the  oath  to  fiuthfollj  execute  the  license,  but 
did  not  give  the  special  bond  as  required  by  statute  upon  the 
sale  of  real  estate.  The  advantageous  offer  accepted  by  the 
goardian  was  made  by  the  K.  &  F.  B.  B.  Co.»  to  which  the 
guardian  conveyed  the  houses  and  land,  and  from  which  he 
received  the  full  amount  agreed  upon.  Two  or  three  years  after 
this,  the  guardian  having  rendered  no  account,  one  of  the  wards 
and  a  creditor  of  another  petitioned  the  probate  judge  for  a 
citation  to  the  guardian  to  settle  an  account,  give  a  new  bond, 
or  be  removed.  The  citation  issued,  but  the  guardian  not  ap- 
pearing, another  guardian  was  appointed,  who  gave  the  required 
bond.  Morton,  the  former gnardian ,  never  settled  any  account. 
The  case  was  submitted  upon  these  agreed  facts,  the  court  to 
render  such  judgment  as  the  law  and  the  facts  would  authorize. 

Lancaster  and  Baker ^  for  the  plaintiff, 

Emmona,  for  the  defendants. 

By  Court,  Tbnhxt,  J.  In  the  sale  of  real  estate  under  a 
license  from  the  court  authorized  to  grant  it,  **  the  requisites 
provided  by  statute,  of  bonds  to  account,  of  a  previous  oath,  of 
advertisements,  and  of  a  public  sale,  are  important  t6  the  intereats 
of  all  concerned  in  the  estate  to  be  conveyed,  as  heirs  at  law, 
creditors,  and  others.  The  rights  of  persons  thus  connected 
with  the  estate  conveyed,  and  whose  interests  are  affected  by 
the  authority  to  sell,  are  regarded  by  these  provisions;  and  they, 
and  any  claiming  under  them,  are  not  concluded  by  the  ex- 
ercise of  the  authoriiy  and  license  to  sell  in  derogation  of  their 
rights,  unless  eveiy  essential  requisite  and  direction  of  law  haa 
been  complied  witli:"  Knox  v.  Jenks,  7  Mass.  488. 

In  an  attempted  sale,  similar  to  the  one  now  under  consider- 
ation, of  Williams  v.  Beed,  5  Pick.  480,  where  there  was  an 
omission  to  give  a  bond  and  take  the  oath  after  the  license  to 
make  the  sale,  the  court  say : ' '  There  being  no  bond  and  no  oath, 
the  sale  is  void,  or  at.  least  voidable,  so  that  the  parties  to  it  are 
at  liberty  to  vacate  it  and  consider  it  annulled."  The  fee  of 
the  land  remains  in  the  wards,  it  not  having  passed  from  them 
by  a  sale  authorized  by  the  statute.  In  Moody  v.  Moody ^  11  Me. 
247,  a  sale  of  real  estate  by  an  administrator  was  held  void  aa 
against  heirs,  by  reason  of  his  neglect  to  give  the  bond  required  by 
law.  If  the  title  of  the  heirs  has  not  passed  from  them  to  the 
railroad  company  and  vested  in  the  latter,  the  money  has  been 
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paid  withoat  conaiderationy  and  it  can  be  reooTared  back,  of 
the  guardian,  upon  his  oovenants  in  the  deed,  or  in  an  action 
for  money  had  and  received  by  him  for  their  benefit.  But  if 
iha  guardian  and  the  railroad  company  were  disposed  to  treat 
the  Bale  as  valid,  and  the  former  had  failed  to  account  in  any 
manner  for  the  money  received,  as  the  consideration  of  the  deed, 
are  the  defendants  liable  upon  the  bond  in  suit  for  the  omission  f 

Upon  a  guardian's  appointment,  he  shall  give  bond  with  suf- 
fioient  surely  or  sureties,  conditioned  for  the  faithful  discharge 
of  his  trust,  to  render  a  true  and  perfect  inventory  of  the  estate, 
etc.,  of  his  wards;  to  render  a  justand  true  account  of  his  guard- 
ianship as  often  as  and  whenever  by  law  required;  at  the  expira- 
iioii  of  his  trust  to  pay  and  deliver  over  all  moneys,  etc.,  on  a 
final  and  just  settlement  of  his  accounts,  etc. :  B.  S.  c.  110,  sec. 
15.  By  the  statute  of  Massachusetts,  guardians  are  required  to 
giye  bond  to  the  judge  of  probate,  in  a  reasonable  sum,  with 
sufficient  sureties,  for  the  faithful  discharge  of  the  trust  reposed 
in  them,  and  more  especially  for  the  rendering  a  just  and  true 
account  of  their  guardianship  when  and  so  often  as  they  shall 
be  thereunto  required:  Mass.  Stat,  of  1783,  c.  38,  sec.  6,  p.  136. 
This  is  substantially  the  same  as  the  requirement  in  the  revised 
statutes  referred  to,  excepting  the  last  condition  in  the  latter, 
which  is  immaterial  for  the  present  inquiry. 

In  the  license  provided  for  the  sale  of  the  real  estate  of  per- 
sons under  guardianship,  that  the  avails  thereof  may  be  put  out 
and  secured  to  them  on  interest,  a  bond  is  required  of  the  person 
licensed,  with  surety  or  sureties,  conditioned  for  the  observance 
of  the  rules  and  directions  of  law  in  the  sale  of  real  estate  by 
executors,  etc.,  and  to  account  for  and  make  payment  of  the 
proceeds,  agreeably  to  the  rules  of  law:  Mass.  Stat,  of  1783,  c. 
82,  sec.  5,  p.  121.  This  provision  is  similar  to  that  contained  in 
the  revised  statutes  of  this  state,  chapter  112,  section  5.  In 
Jjyman  v.  Conkey,  1  Met.  317,  the  court  in  Massachusetts  have 
given  a  construction  to  the  provisions  of  the  statutes  of  1783, 
mtpra,  and  they  say: ''  Whenever  the  object  is  to  dispose  of  real 
estate  of  the  ward,  to  raise  a  fund  to  stand  in  lieu  of  the  real 
estate  for  the  future  use  of  the  ward,  or  of  any  other  person 
who  would  have  been  entitled  to  the  real  estate,  it  is  deemed  a 
separate,  special  trust,  for  the  due  execution  of  which  a  sepa- 
rate security  is  required,  as  a  condition  precedent  to  the  validity 
of  the  sale;  and  therefore  the  court  are  of  the  opinion  that  the 
accounting  for  the  proceeds  of  the  sale,  made  under  such  special 
license  to  sell  for  the  benefit  of  the  ward,  is  not  one  of  the  gen- 
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eral  duties  of  guardianship  for  the  performance  of  which  the 
sureties  on  the  original  guardianship  bond  are  responsible/' 

It  could  not  have  been  designed  by  the  legislature  that  a 
bond  given  for  the  faithful  discharge  of  the  duties  of  guardian, 
which  by  his  letters  of  guardianship  he  is  bound  to  perform, 
should  be  the  security  for  the  observance  of  the  provisions  in 
a  sale  of  real  estate,  and  the  proper  application  of  the  proceeds, 
when  the  sale  was  under  the  authority  of  a  special  license  only, 
and  a  special  bond  is  required  that  the  duties  to  be  done  under 
that  license,  as  the  law  prescribes,  shall  be  faithfully  performed. 
The  proceedings  under  the  license,  as  required  by  the  statute, 
are  not  strictly  speaking  guardianship  duties;  but  as  matter  of 
convenience,  the  change  of  the  real  estate  of  the  ward  into 
money  is  to  be  done  by  him  who  had  the  charge  of  the  former, 
and  who  is  to  see  that  the  latter  is  properly  secured  upon 
interest.  It  is  very  clear  that  a  breach  of  the  special  bond, 
under  a  license,  does  not  constitute  a  breach  of  the  general  bond 
of  guardianship;  and  consequently  an  omission  to  give  the 
special  bond  violates  none  of  the  conditions  in  the  other.  It 
is  contended  that  the  deed  of  the  guardian  is  valid  as  a  release 
under  the  provisions  of  chapter  81,  section  7,  of  the  revised  stat- 
utes, and  that  the  money  received  of  the  corporation  may  be 
treated  as  the  consideration  therefor. 

The  land  attempted  to  be  sold  had  upon  it  two  dwelling- 
houses,  and  by  section  5  of  the  chapter  referred  to  houses  can 
not  be  taken  without  consent  of  the  owner.  The  provision  in 
section  7  can  not  be  construed  to  authorize  a  guardian  to  agree 
with  the  corporation  to  permit  it  to  take  dwelling-houses,  and 
to  settle  the  damages  therefor;  as  this  authority  extends  only  to 
those  cases  where  the  corporation  shall  take  any  real  estate  as 
aforesaid,  of  any  minor,  etc.,  referring  clearly  to  section  2  of  the 
same  chapter,  which  gives  the  power  to  take  real  estate  vnth  the 
restriction  contained  in  section  5. 

The  railroad  company,  however,  in  this  case  must  be  under- 
stood to  have  intended  what  these  acts  clearly  indicate.  The 
case  finds  that  the  corporation  made  the  offer  to  purchase  the 
estate.  The  consideration  of  a  transfer  of  title  was  paid,  th^^ 
being  no  fact  reported  showing  that  anythinsr  less  was  intended. 
The  license  was  to  sell  real  estate,  and  the  deed  was  appropriate 
for  an  absolute  conveyance.  The  real  estate  being  still  the 
property  of  the  minors,  in  an  action  upon  the  covenants  in  the 
guardian's  deed  that  he  had  pursued  the  steps  to  make  the  deed 
effectual,  a  defense  that  the  license  was  granted  without  proof  of 
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any  other  fact  oonld  not  avail.  The  provisions  in  the  statutes  of 
1843,  chapter  1»  can  not  be  so  construed  as  to  give  to  the  plaint- 
iff the  right  to  maintain  the  action.  It  is  again  insisted  that  as 
one  of  the  conditions  of  the  bond  in  suit  is  to  render  an  account 
as  often  as  required  by  the  judge,  and  as  he  omitted  to  do  so  on 
being  cited  for  that  purpose,  that  condition  has  been  broken. 
The  case  does  not  find  that  the  wards  were  possec^Ar'  ^f  any 
property,  excepting  the  real  estate  attempted  to  be  sc.d,  which 
was  duly  and  seasonably  inventoried.  No  delinquency  was 
imputable,  by  reason  of  having  settled  no  accounts,  unless  it  be 
for  the  omission  in  reference  to  the  avails  of  the  real  estate 
supposed  to  have  been  sold.  The  bond  required  by  law  upon 
the  license  to  sell  was  conditioned  that  he  should  account  for 
the  proceeds  of  the  sale  according  to  law.  The  law  required 
that  the  proceeds  of  the  sale  should  be  put  out  at  interest;  and 
when  this  was  done,  he  had  fulfilled  his  whole  duty.  It  not 
appearing  that  any  property  was  in  his  hands  for  which  he  was 
bound  to  render  an  account,  the  omission  to  render  such  when 
cited  was  not  a  breach  of  the  general  bond  of  guardianship; 
Hudson  V.  MarHn,  84  Me.  339. 
Plaintiff  nonsuit. 

Shsplst,  0.  J.  9  and  Bjce,  Appleton,  and  CjrrraQ^  JJ.,  oon* 
curred. 

CovxNAivTS  ut  OuiiBDiAir's  DxBD  BiND  HiM  Alohx:  Toung  V.  Lorakif  OL 
Ain.I>ec  463. 

Pboobkdings  upov  Exxcutobs'  Aid)  ADMnnsTRATOBs'  Boims  foim  th( 
tobject  of  the  sote  to  ComnumweaUh  v.  Stttbt  61  Am.  Deo.  519-634. 

Failure  to  Oivb  Additional  Bond  at  Sale  of  Realty.— After  grett 
li^me  of  time  and  undisturbed  possession  of  porchAser  at  administrator's  aUt 
of  realty,  the  requisite  bond  will  be  presumed  to  have  been  given:  Steven- 
son's  llein  v.  McRtary,  61  Am.  Dec  102.  In  Pcdmer  v.  Oakley^  47  Id.  42, 
it  is  held  that  a  failure  by  the  guardian  to  execute  the  additional  bond,  or  to 
give  due  notice  of  the  ssle,  did  not  invalidate  the  sale,  for  the  purchaser  need 
see  cmly  that  the  court  had  authority  to  direct  the  sale.  The  case  of  WaUa 
▼.  Cook,  24  Kan.  270,  cites  the  principal  case  as  holding  guardians'  sales  void 
m  the  absence  of  security,  but  prefers  the  rule  of  other  cases,  that  such  sale 
i  erroneous  or  voidable  merely. 

Liabilitt  of  Suretiks  09  CbPr^HAL  Bos])  FOR  Acts  Secured  bt  Spe* 
CIAL  Bond.— In  Board  qfSupcr,,*^,^  etc,  v.  jSfderB,  45  Wis.  293,  the  princi- 
pal case  is  dted  to  the  point  that  where  an  officer  is  required  to  perform  a 
dnty  which  \b  special  in  its  nature,  and  he  is  required  to  give  a  special  bond 
for  the  faithful  performance  of  such  duty,  in  the  absence  of  any  declaration 
that  the  gioieral  bondsmen  shall  also  be  liable,  no  such  Jiilnlity  attaches  to 
them.  A  different  rule  prevails  in  Illinois.  The  case  ol  Wmin  v.  People^  67 
TIL  206,  held  that  the  sureties  on  the  guardian's  general  hmA  were  liable  for 
rwti  ol  lands  leased,  notwithstanding  the  s^^tatory  reqpilD8Bnl  €f  ft  q^toial 
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bond  oooditioaed  for  the  faithfnl  applioation  of  sach  iaodM,  dlitiiigiiiiiiiiif 
the  principal  case  as  not  in  point,  on  the  ground  that  the  Illinoia  itatate  xe- 
qnired  the  general  bond  to  be  in  double  the  amount  both  of  the  real  and  per- 
■onal  property,  **thn8  showing  the  intention  of  the  legislatnre  to  le^rs 
•eoui^  for  all  acts  to  be  dome  bj  him  in  reference  to  either  class  of  pn^psr^, 
and  xeoogniiing  the  hat  that  he  would  have  to  deal  with  both  < 


Enowles  v.  AttiAttoio  &  St.  Lawbenob  R  R  Go. 

[88  MAini,  06.] 
Ck>llMOK  OaBBISBS  AITXK  COMPLKTIOK  OF   TrAITSIT    ASM   KOT    LlABLB    aS 

common  carrien  to  owner  of  transporfced  freight  still  on  their  cars,  after 
notifying  the  owner  of  the  cozr.pletion  of  the  carriage  and  that  the  freif^t 
most  be  at  his  risk. 

CoiaioK  Carbubs  Bbzainimo  Fbught  upon  thxib  Cass  iob  Owhxe*^ 
AoooiOfODATiON  and  at  his  special  request,  bat  without  additional 
compensation,  are  liable  only  as  gratuitous  bailees  or  depositaries, 

HATt.«M  wrrHouT  Rbwabd  arb  Boinn>  to  Sliobt  DxuoiiroB  Oira.Ty  and 
are  not  answerable  except  for  gross  neglect 

Bazleb  Knowing  Genekal  Chasaotbb  anb  Habttb  of  G&atuitoub  Baiuei, 
and  the  place  where  and  the  manner  in  which  the  goods  deposited  are 
to  be  kept,  is  presumed  to  assent  that  his  goods  shall  be  so  treated,  and 
can  not  maintain  an  action  for  loss  or  damage  under  such  circumstances. 

AonoN  to  recover  damages  for  the  loss  of  sixteen  tons  of  hay. 
The  plaintiff  had  a  contract  -with  the  defendants  for  the  trans- 
portation of  his  hay  from  Belgrade  to  Portland.  The  plaintiff 
determined  to  ship  some  hay  from  Portland  to  Boston.  This 
hay  was  carried  to  Portland  by  the  defendants.  At  that  place 
Enowles  engaged  one  Hamlin  to  supervise  its  shipment  to  Bos- 
ton. After  the  completion  of  the  transportation,  and  while  the 
cars  loaded  with  hay  were  still  standing  on  the  track  at  Port- 
landy  the  defendants  notified  the  plaintiff  that  their  risk  was 
terminated,  that  the  hay  was  in  good  order,  and  must  be  in 
future  at  the  owner's  rii^.  The  plaintiff  desired  that  the  hay 
should  remain  on  the  cars  until  shipped,  and  asked  the  com- 
pany where  it  could  be  placed  so  as  to  be  out  of  the  way  of  the 
company  until  shipped.  And  he  was  informed  that  it  would 
be  better  to  run  the  cars  upon  another  track  down  upon  the 
wharf,  where  they  would  be  out  of  the  way  and  convenient  for 
the  shipment  of  the  hay.  The  cars  were  run  upon  the  wharf, 
but  by  whose  order  it  did  not  appear.  The  next  morning  the 
wharf  gave  way  from  being  overloaded  with  railroad  iron,  which 
had  been  there  for  several  months,  and  most  of  the  hay  was 
lost.    The  case  came  up  on  report  from  nisi  prvus. 
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Lanoaater  and  Baker ^  for  the  plaintiff. 
Pome,  for  the  defendants. 

Bj  Cionrt,  Bias,  J.  The  evidence  in  the  case  showB  that  the 
original  contract  of  the  defendants,  as  common  carriers,  -was 
folly  executed  to  the  satisfaction  of  the  plaintiff.  Howe,  the 
forwarding  agent  of  the  railroad  company,  in  his  deposition 
states  that  **  I  told  Mr.  Enowles  that  the  hay  was  now  deUvered 
in  good  order;  that  that  was  an  end  of  our  contract,  and  that  it 
must  now  be  at  his  risk  against  any  damage.  He  replied  that 
he  acknowledged  he  received  it  in  good  order.''  The  defendants, 
therefore,  clearly  are  not  liable  as  common  carriers.  The  case 
provides  that  if,  in  the  opinion  of  the  court,  the  plaintiff  is  en- 
titled to  recover  in  any  form  of  declaring,  the  defendants  are  to 
be  defaulted.  It  is  contended  that  they  are  liable  as  bailees  or 
depositaries.  The  hay  was  permitted  to  remain  upon  the  de- 
fendants' cars  for  the  accommodation  of  the  plaintiff,  and  at  his 
special  request.  For  this  the  defendant  received  no  additional 
compensation  nor  consideration.  At  most,  therefore,  they  were 
naked  bailees  or  gratuitous  depositaries. 

The  defendants  contend  that  there  was  no  responsibility  upon 
them;  that  the  whole  risk  of  loss  or  damage  to  the  hay  was 
assumed  by  the  plaintiff.  Mr.  Hamlin,  who  acted  as  agent  for 
the  plaintiff,  testified  that  ''Mr.  Howe  consented  that  the  hay 
might  remain  on  the  cars  (until  it  could  be  shipped),  with  the 
understanding  that  the  whole  risk  should  be  on  Mr.  Knowles. 
Mr.  Knowles  asked  at  the  time,  *  Is  there  any  risk  ? '  or  something 
like  that.  I  told  Mr.  Enowles,  Howe  being  present  at  the  time, 
that  there  wbb  a  risk;  that  there  was  a  risk  in  all  cases.  He 
asked,  *  What  risk?'  I  told  him  there  wbb  the  risk  of  fire  and 
water  or  rain;  and  there  were  other  risks  which  could  not  then 
be  thought  of — ^there  were  a  thousand  risks.  After  a  little  more 
conversation  it  finally  ended  in  Mr.  Knowles  assuming  the  whole 
risk;  ♦  ♦  ♦  that  it  should  remain  on  the  cars,  and  at  his 
risk,  until  it  was  shipped." 

This  witness  further  testified  that  the  cars  on  which  the  hay 
then  was  were  on  the  principal  track,  from  which  they  must  be 
removed  to  make  room  for  other  trains.  The  track  down  on 
the  wharf,  and  the  one  where  the  cars  then  stood,  were  the  only 
tracks  from  which  freight  could  be  shipped. 

This  was  on  the  sixteenth  of  July,  1851.  On  the  eighteenth 
of  the  same  July,  the  cars  on  which  the  plaintiff's  hay  was 
tRuisported,  having  been  removed,  but  under  whose  direction 
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does  Dot  appear,  to  the  defendants'  wharf,  were  precipitated  into 
the  dock  by  the  breaking  down  of  the  wharf,  in  consequence  of 
its  being  overloaded  with  railroad  iron.  This  risk,  the  plaintiff 
afiirms,  was  not  contemplated  by  the  parties,  nor  assumed  bj 
him,  but  was  the  consequence  of  the  gross  negligence  of  the 
defendants,  aud  theiefore  they  should  sustain  the  loss.  Being 
a  bailee  without  reward,  the  defendants  are  bound  to  slight  dili- 
gence only,  and  are  not  therefore  answerable  except  for  gross  n^- 
lect:  Story  on  Bailments,  sec.  62;  Foster  v.  Essex  Sank,  17  Mass. 
500  [9  Am.  Dec.  168].  The  authorities  do  not  concur  in  a  uni- 
form standard  by  which  to  determine  what  constitutes  gross 
negligence  in  a  gratuitous  bailee  or  depositary.  Such  a  bailee, 
who  receives  goods  to  keep  gratis,  is  under  the  least  responsi- 
bility of  any  species  of  trustee.  If  he  keeps  the  goods  as  he 
keeps  his  own,  though  he  keeps  his  own  negligently,  he  is  not 
answerable  for  them.  He  is  only  answerable  for  fraud,  or  that 
gross  neglect  which  is  evidence  of  fraud:  Just.  Inst.,  lib.  8,  tit. 
15,  sec.  3;  Coggs  v.  Barnard,  2  Ld.  Baym.  909,  9W;  Foster  v. 
Essex  Bank,  supra;  2  Kent's  Com.  561,  562. 

Judge  Story,  in  his  work  on  bailments,  section  64,  says:  '*  Th« 
depositary  is  bound  to  slight  diligence  only;  and  the  measurt 
of  that  diligence  is  that  degree  of  diligence  which  persons  of  lesi 
than  common  prudence,  or  indeed  of  any  prudence  at  all,  take 
of  their  own  concerns.  The  measure,  abstractly  considered, 
has  no  reference  to  the  particular  character  of  an  individual; 
but  it  looks  to  the  general  conduct  and  character  of  a  whole 
class  of  persons;  and  so  Sir  William  Jones  has  intimated  on 
some  occasions."  He  cites  Jones  on  Bailments,  82, 83;  Tompkins 
T.  Saiimarsh,  14  Serg.  &  B.  275;  Dorman  v.  Jenkins,  2  Ad.  &  EL 
256. 

Both  of  the  above  rules,  which^on  a  strict  analysis  will  not  be 
found  in  any  essential  point  dissimilar,  are  subject,  under  some 
circumstances,  to  modification.  Thus  when  tiie  bailor  or  de- 
positor not  only  knovrs  the  general  character  and  habits  of  thi 
bailee  or  depositary,  but  the  place  where  and  the  manner  in 
l^hich  the  goods  deposited  are  to  be  kept  by  him,  he  must  hi 
jresumed  to  assent,  in  advance,  that  his  goods  shall  be  thui 
treated;  and  if  under  such  circumstances  they  are  damaged  or 
lost,  it  is  by  reason  of  his  own  fault  or  folly.  He  should  not 
have  intrusted  them  with  such  a  depositary,  to  be  kept  in  such 
a  manner  and  place.  Applying  these  principles  to  the  case 
nndei  consideration,  and  whatever  view  we  may  take  of  the 
iPLtent  of  tlM  plaintiff's  liability  by  reason  d  his  special  con- 
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tract,  the  result  can  not  be  doubtful.  That  it  was  the  expecta- 
tion of  both  parties  that  the  hay  was  to  be  shipped  from  the 
defendants'  wharf  is  very  apparent.  That  wharf  was  open  to 
the  inspection  of  the  world.  The  plaintiff  had  the  same  oppor- 
tunity to  observe  its  condition  as  the  defendants.  The  iron  by 
which  it  was  ultimately  carried  down  had  been  deposited  upon 
it  months  before.  No  additional  incumbrance  appears  to  have 
been  placed  upon  the  wharf  by  the  defendants  after  the  arrival 
of  the  hay  before  it  finally  broke  down. 

In  view  of  all  the  facts  in  the  case,  and  independent  of  the 
special  contract  testified  to  by  Mr.  Hamlin,  we  are  of  opinion 
that  the  defendants  are  not  liable.  Therefore,  according  to 
agreement,  a  nonsuit  must  be  entered. 

Sheplet,  C.  J., 'and  Tenket,  Apfleton,  and  CnmNO,  JJ,,  con* 
curred. 

Gbatuttous  I>epo6ITabt  Lzablb  Only  vor  Gaoes  Niougxvob:  See 
lAoyd  V.  Weai  Branch  Bank,  63  Am.  Dec  581,  and  cases  cited  in  the  note 
586.  The  degree  of  care  neoessary  to  avoid  the  hnpntation  of  bad  faith  is  es- 
timated by  the  carefuhiess  which  the  depositary  uses  towards  his  own  prop- 
erty of  a  similar  kind:  Id. 

LiABiUTY  OF  Common  Cabrisb  Ckasbs  after  Completion  of  Trans- 
portation and  deposit  in  its  depot.  It  is  then  liable  for  want  of  ordinary 
care  only:  Thomas  v.  Boston  etc.  R,  B,  Corp.,  43  Am.  Dea  444;  and  see  cases 
dted  in  the  note  45a  See  Sione  v.  WaiU,  52  Id.  821.  It  is  bonnd  to  keep 
the  goods  a  reasonable  time:  Farmers*  etc  Bank  ▼.  CJiomplain  T.  Co,,  56 
Id.  68. 

What  Dezjvsrt  of  Goodb  Suffioiknt  to  Release  Carbieb's  Liabil- 
ITT:  Sea  Fisk  v.  NewtoHt  43  Am,  Deo.  649,  and  note  650. 


BnoENAM  V.  Thompson. 

(38  lUnix,  171.] 
^^BeSIDE    WITHOUT    StATB,*'  IN  STATUTORY    PROVISION    THAT    STATUTE    Of 

Limitations  shall  not  nm  in  favor  of  any  one  daring  the  time  he  shall  be 
absent  from  and  reside  without  the  state,  means  only  an  established  reei* 
dence  or  home  without  the  state. 
Domicile  Remains,  notwithstanding  Absences  for  Special  Purposes 
AND  for  Definite  Periods,  so  long  as  the  intention  to  return  remains. 

Assumpsit  upon  promissory  notes.  The  pleas,  the  general 
iasne  and  the  statate  of  limitations.  The  defendant  was  a  sub« 
contractor  on  railroads.  After  making  the  note,  he  went  to 
Massachusetts  and  lived  there  with  his  wife  several  months. 
He  and  his  wife  then  went  to  Yermont,  where  they  also  lived 
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for  some  time.  When  out  of  Maine  he  boarded,  mainiaining 
no  private  establishment  of  his  own;  and  when  his  contracts 
weie  completed,  he  retomed  to  this  state,  ^t  the  boose  of  his 
wife's  &ther  he  had  a  famished  room  where  he  kept  house 
before  he  left  Maine.  Dnring  a  portion  of  his  absence  his  wife 
occupied  and  used  the  room  and  furniture,  and  during  the  rest 
of  the  time  they  were  retained.  With  regard  to  the  statute  of 
limitations  in  Maine,  it  is  provided  by  section  28,  chapter  146, 
of  the  revised  statutes,  that  ''if  after  any  cause  of  action  shall 
have  accrued,  and  the  person  against  whom  it  shall  have  ac- 
crued shall  be  absent  from  and  reside  without  the  state,  the 
time  of  his  absence  shall  not  be  taken  as  any  part  of  the  time 
limited  for  the  commencement  of  the  action."  The  jury  were 
instructed  as  stated  in  the  opinion.  The  verdict  was  for  the 
defendant,  and  the  plaintiff  excepted. 

IngaUSf  in  support  of  the  exceptions. 

Oculd,  contra. 

By  Court,  Tenhxy,  J.  The  jury  were  instructed  that  the 
phrase  *'  and  reside  without  the  stote''  had  reference  to  an  es- 
tablished residence  or  home  without  the  state;  that  the  terms 
"  established  residence  "  and  ''  home  '*  were  used  to  communicate 
the  same  idea.  In  order  to  suspend  the  operation  of  the  statute  of 
limitations,  after  the  cause  of  action  has  accrued  and  the  statute 
has  begun  to  run,  the  person  who  sets  it  up  in  defense  must  not 
only  be  absent  from  but  reside  without  the  state:  B.  S.,  c.  146, 
sec.  28.  This  language  is  similar  to  that  used  in  chapter  32, 
section  1,  under  the  sixth  head,  providing  that  any  person  of 
the  age  of  tweniy-one  years  who  shall  heieafter  "  reside  in  any 
town"  within  this  state  for  the  term  of  five  years  together,  etc., 
shall  thereby  gain  a  settlement  in  such  town.  The  term ''  reside 
in  any  town  "  has  received  the  judicial  construction  of  this  court 
and  others,  which  fully  sustains  the  instructions  given  to  the 
jury:  Oreen  v.  Windham,  13  Me.  226;  Wayne  v.  Oreen,  21  Id.  867. 

It  was  obviously  the  intention  of  the  legislature  to  give  to  the 
creditor  six  full  years,  and  no  more,  in  which  to  bring  his  action 
for  the  recovery  of  a  debt  on  simple  contract,  unless  ihe  evidence 
of  debt  be  a  witnessed  note.  And  so  long  as  the  debtor  has 
such  a  residence  in  the  state  as  to  make  him  subject  to  the  juris- 
diction of  its  courts,  the  statute  would  continue  to  run.  If  he 
had  such  a  residence  when  the  cause  of  action  first  accrued  as 
constituted  a  home,  it  would  remain  such,  notwithstanding  his 
absences  for  special  purposes,  and  for  periods  which  were  defr> 
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nite  as  to  time  or  puxpofie,  so  long  as  there  should  zemain  the 
intention  to  zetnm. 
Judgment  on  the  yerdict. 

Bum,  Apflbton,  and  Cumaa,  JJ.,  cononzred. 

What  GoifsnTirm  Chanob  in  Domoiu:  Sea  omm  dtad  in  note  to  Af- 
gart  ▼.  Mmrgan,  55  Am.  Deo.  355;  note  to  OUy  qfHew  Albemif  r.  Mtebkif  M 
Id.  632. 

DisnifGTEOir  bstwoen  BismBNCX  and  Domiozlb:  See  note  to  JVim^  t. 
Britibm,  32  Am.  Dec  427;  ffaggart  ▼.  Morgan^  55  Id.  350. 

Ihtbntiok  to  Bsmain  Combdixd  with  Actual  BssmsNOB  Oohscitdtm 
DoMuaLB:  OrtwUltm  ▼.  Richard^*  Ss^r^  38  Am.  Deo.  563;  HaH  r.  IMkeg. 
4S  Id.  507;  Lifmm.  ▼.  FUke,  28  Id.  2d3. 


Moody  v.  WhecnbS'. 

(88  Mmn.  174.] 

Mbasubs  ov  Daxaobs  nf  Tboyxb  is  Value  of  PBoraBTr  at  Tuia  ot 

GOSVJUISION. 

Obioinal  OwirxB  BaoAiNiiro  Pobsbsbiov  of  ComrBBSiD  Fbopbbtt  wna, 
ITS  AooBsnoNB  after  oonTersion  may  recover  the  yalae  of  the  property 
and  its  aocretionB  if  it  be  again  converted,  either  by  the  original  conTerter 
or  by  a  stranger.    P^r  Tenney,  J. 

DniAifn  BT  Obioinal  Owner  anb  Rbtusal  bt  CtoNVJUtTKB,  after  convert^ 
pnqperty  has  passed  into  sn  improved  condition,  may  be  regarded  as  evi* 
denoe  <^  a  conversion  after  the  first  taking,  so  as  to  admit  of  the  owner 
reoorering  in  trover  the  valae  of  the  property  in  its  improved  state. 
Per  Teantj,  J. 

DaxAGBS  m  Tbotbb  fob  Timbbb  Cut  and  Haulbd  are  confined  to  the 
▼alne  of  the  timber  at  the  time  of  its  severance  from  the  freehold^  if  the 
possession  of  the  converter  sobseqnent  to  that  time  has  been  nninter- 
mpted. 

Tboyeb  for  the  Talne  of  mill-logs  taken  from  land  of  the 
plaintifft  The  eyidence  showed  that  the  defendants  out  the 
timber  upon  the  plaintiff's  land  and  haoled  it  two  or  three  miles, 
and  then  deposited  it  upon  the  plaintiff's  land  near  his  mill. 
From  this  place  the  defendants  rolled  the  logs  into  the  stream 
and  converted  them  to  their  own  use.  Verdict  for  the  plaintiff, 
who  excepted  to  the  instruction  that  the  measure  of  damages 
was  the  value  of  the  logs  when  they  first  became  personal  prop- 
erty,  that  is,  after  the  trees  were  cut  down. 

IngaUs  and  Buggies,  in  support  of  the  exceptions. 

Lowell  and  Foster,  contra. 


By  Court,  Tennsy,  J.    The  question  presented  in  this  ease  is 
whether  the  plaintiff,  if  entitled  to  recover  in  the  action,  can 
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haye  in  damages  the  value  of  the  timber  at  the  place  where  it 
was  deposited,  which  was  two  or  three  miles  nearer  the  destined 
market  than  the  spot  where  the  trees  were  cut;  or  is  he.  limited 
in  damages  to  their  value,  where  they  were  first  severed  from  the 
freehold?  In  England,  it  has  been  held  that  the  jury  are  not 
restricted  to  find  as  damages  the  mere  value  of  the  property  ai 
the  time  of  the  conversion,  but  they  may  find  as  damages  the 
value  at  a  subsequent  time  in  their  discretion:  Oreening  v.  WUr 
tinaon^  1  Car.  &  P.  621.  And  the  doctrine  in  the  case  of  West 
V.  Weniworth^  3  Cow.  82,  is  somewhat  similar.  But  in  Massa- 
chusetts the  court  say:  ''  We  adhere  to  the  value  at  the  time  as 
a  rule  which  works  well;  and  its  certainty  is  quite  an  equivalent 
for  its  occasional  want  of  perfect  exactness:"  Greenfield  Bank  v. 
LeavUt,  17  Pick.  1  [28  Am.  Dec.  268].  And  it  is  believed  that 
the  rule  in  Oreening  v.  WiUcinsont  supra,  has  never  been  practi- 
cally adopted  in  this  state. 

When  the  property  has  undergone  some  change  after  it  was 
first  taken,  by  additional  labor  being  bestowed  upon  it,  or  by 
other  materials  being  connected  with  it,  the  original  owner  has 
been  allowed  to  take  it,  unless  the  identity  of  the  thing  be  de- 
stroyed, as  by  annexing  it  to  and  making  it  a  part  of  some  other 
thing  which  is  the  principal,  or  by  changing  its  nature  from 
personal  property  to  real  estate.  Cloth  made  into  a  garment^ 
leather  into  shoes,  trees  squared  into  timber,  aod  iron  converted 
into  bars  may  be  reclaimed  by  the  original  owner  in  their  im- 
proved condition:  Vin.  Abr.,  tit.  Property,  E,  pi.  5;  BeUay.  Lee, 
5  Johns.  348  [4  Am.  Dec.  368];  Curtis  v.  Cfroal,  6  Id.  168  [6  Am. 
Dec.  204].  It  has  been  held  in  some  cases  that,  in  an  action  of 
trover  for  proi>erty  alleged  to  have  been  converted,  the  value  of 
the  property  in  its  new  and  improved  state  is  the  measure  of 
damages,  thereby  allowing  the  original  owner  to  receive,  not  only 
the  value  of  the  property  when  first  converted,  but  all  that  has 
been  added  to  it,  provided  its  identity  remains. 

Brown  v.  Sax,  7  Cow.  96,  was  trover  for  logs  cut  on  the 
plaintiff's  land  and  afterwards  drawn  to  the  mill  of  the  defend- 
ant, who  converted  the  boards;  the  damages  were  held  to  be  the 
value  of  the  boards.  In  Baker  v.  Wheeler,  8  Wend.  505,  it  ap- 
peared that  saw-logs,  proved  to  have  been  the  plaintiff's,  were 
cut  by  the  servant  of  the  defendants,  and  hauled  to  Fort 
Edward,  and  sawed  into  boards  and  plank  by  them;  in  trover 
for  the  logs,  the  measure  of  damages  was  held  to  be  the  value 
of  the  sawed  stuff  and  interest  thereon.  If  in  these  cases  there 
was  no  evidence  of  a  distinct  conversion  after  Hip  logs  bad  been 
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coDTeited  into  boards  and  plank,  the  rule  for  the  damages 
seems  not  only  to  be  a  departure  from  the  principle  that  the 
damages  shall  be  the  Talue  of  the  article  at  the  time  of  the  con^ 
version,  and  interest  thereon,  but  at  yariance  with  adjudged 
cases. 

In  the  case  of  Morgan  t.  PoweU,  3  Ad.  &  El.,  N.  S.,  282, 
which  was  trespass  for  taking  coal  from  the  plaintiff's  mine, 
the  damages  were  adjudged  to .  be  the  Talue  of  the  coal  immedi- 
ately after  it  was  seyered.    The  court  relied  upon  and  adopted 
the  rule  in  Martin  t.  Porter,  5  Mee.  &  W.  351,  which  was,  that 
the  plaintiff  was  entitled  to  the  value  of  the  coal  as  a  chattel 
'*  at  t:ae  time  the  defendant  began  to  take  it  away; "  that  is  (as 
there  stated),  as  soon  as  it  existed  as  a  chattel;  which  value 
would  be  the  sale  price  at  the  pit's  mouth,  after  deducting  the 
expense  of  carrying  the  coals  from  the  place  in  the  mine  where 
they  were  got  to  the  pit's  mouth.    And  in  Wood  v.  Morewood,  8 
Ad.  &  El. ,  N.  S. ,  440,  note,  before  Parke,  B. ,  he  told  the  jury  that 
they  might  give  damages  under  the  count  in  trover,  the  value  of 
the  coals  at  the  time  they  became  chattels,  on  the  principles  laid 
down  in  Martin  v.  Porter,  supra.    It  is  understood  by  the  report 
of  the  case  that  the  one  last  named  was  trespass  for  coids  after  they 
were  severed,  but  the  principle  was  held  to  apply  to  the  action 
of  trover  for  the  same  reason.    And  it  is  difficult  to  perceive 
why  a  more  rigid  rule  should  be  applied  to  a  defendant  in  an 
action  of  trover  than  to  one  of  trespass.    If,  however,  the  orig- 
inal owner  chooses  to  possess  himself  of  the  same  property, 
with  its  accretions  after  the  conversion,  and  it  is  again  con- 
verted, there  is  no  good  reason  why  the  taker,  whether  he  is 
the  one  who  originally  took  it,  or  a  stranger,  should  not  be 
held  to  pay  the  value  which  it  had  when   last  converted. 
And  a  demand  by  the  owner  and  a  refusal  by  the  taker,  after  it 
had  passed  into  an  improved  condition,  might  be  regarded  as 
evidence  of  a  conversion  after  the  first  takings  which  might 
admit  of  the  same  rule  of  damages:  Cushing  v.  LongfeUow,  26 
Me.  306.    A  strong  analogy  exists  between  an  article  wrong- 
fully converted,  and  afterwards  changed  into  an  improved  state 
without  losing  its  identity,  and  goods  fraudulently  mingled 
with  other  goods;  in  which  case,  if  the  mixture  is  undistin- 
gniahable  and  a  new  ingredient  is  formed,  not  capable  of  a  just 
appreciation  and  division,  according  to  the  original  rights  of 
each,  then  the  party  who  occasions  the  wrongful  mixture  must 
bear  the  whole  loss.    But  if  the  party  who  would  be  entitled 
lo  the  whole  of  the  mixture  makes  no  attempt  to  obtain  the 
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whole,  but  xesorts  to  Ids  action  of  trover,  the  damages  would 
be,  not  the  valne  of  all  that  which  he  might  rightfully  take,  bat 
only  of  that  which  was  first  wrongfully  converted  by  the  acl^  of 
mingling. 

In  the  case  before  us,  the  evidence  tended  to  show  that  the 
defendants  caused  the  timber  standing  on  the  plaintiff's  land  to 
be  cut  down  and  cut  into  mill-logs,  and  hauled  two  or  three 
miles,  and  deposited  on  other  land  of  the  plaintiff.  Famsworth, 
one  of  the  defendants,  states  in  his  letter  to  the  plaintiff  that 
he  became  interested  in  the  timber  as  a  purchaser  of  the  other 
two  defendants  in  the  winter  and  spring  of  1848,  that  Whitney 
and  Eimball  cut  and  hauled  the  logs,  and  that  he  was  on  the 
Vuid  before  the  timber  was  cut,  and  several  times  while  thej 
were  cutting,  and  the  timber  was  afterwards  landed  n^ur  Sabattis 
river,  on  the  plaintiff's  land,  and  subsequently  the  defendants 
rolled  it  into  the  river  and  converted  it  to  their  own  use.  A 
part  of  the  lumber  purchased  by  Famsworth  was  surveyed  in 
the  woods,  and  a  part  on  the  plaintiff's  land  before  it  was  turned 
into  the  stream.  The  jury  must  have  found  that  aU  the  defend- 
ants were  engaged  in  cutting  the  timber  from  the  stumps,  and 
hauling  therefrom,  and  the  statements  in  the  letter  are  not  in- 
conedstent  with  such  finding.  It  does  not  api>ear  that  any 
possession  was  taken  by  the  plaintiff  of  the  timber  after  it  was 
landed  near  his  mill,  although  it  was  still  upon  his  land;  neither 
does  it  api>ear  that  he  made  any  demand  therefor  at  that  place; 
and  there  is  no  evidence  of  a  conversion  by  the  defendants  after 
they  began  to  take  away  the  timber  from  the  place  where  it 
originally  stood,  it  being  constructively  in  their  possession 
during  the  whole  time. 

Exceptions  overruled.    Judgment  on  the  Verdict. 

Appleton  and  Cuttino,  JJ.,  concurred. 

Measubs  of  Damages  in  Tboveb,  Gskkkal  Bulb  of:  See  Harter  v. 
Dement,  52  Am.  Dec.  671,  and  note  citing  prior  cases  680.  The  principal  case 
is  oited  in  Stiurgee  ▼.  KeUh,  57  IlL  459,  to  the  point  that  the  current  or  mar^ 
ket  value  of  property  at  the  time  of  the  conyersion,  with  interest  from  that 
time  ontil  the  trial,  is  the  tme  measure  of  damages  in  trover;  and  in  Wineheeter 
V.  Craig,  33  Mich.  219,  to  the  point  that  the  rale  of  damages  in  trover  for 
timber  is  the  value  of  the  timber  at  the  time  of  severance  from  the  freehold* 
As  to  the  rule  in  Texas,  see  Pridgin  v.  Strickland,  58  Am.  Deo.  124. 

Mbasubb  of  Damaobs  IK  Tbovxb  WHEas  Valits  Enhavcsd  B7  Wboko* 
DOBB.— This  subject  receives  a  discussion  at  length  in  the  note  to  Baker  t. 
Wheeler,  24  Am.  Dec  70-88;  see  also  the  note,  on  title  by  aoeeision,  in  Ful^ 
c^erv.Po^e,  54  Id.  586,  under  the  head,  "Bestowal  of  Labor  upon  Another^ 
Property;"  and  the  note  to  £eU$  v.  Lee,  4  Id.  369.    In  trover,  where  the  prop- 
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crty  IB  tikeii  hj  mistake,  the  role  of  damages  should  be  the  same  as  ia  tres- 
pass; that  is«  the  value  where  first  taken. 

Thx  fbincipal  oass  is  citkd  to  this  xffbct  in  Weymouth  ▼.  Chicagottc 
B^y  Co. ,  17  Wis.  555.  To  the  point  that  the  plaintiff  is  not  to  have  the  benefit 
of  the  additional  labor  bestowed  upon  the  propercy  in  transporting  it  to  a  better 
market,  it  is  dtod  in  Wdttter  v.  Moe,  35  Id.  78.  In  McLean  County  Coed  Co. 
V.  Lfmg^  81  IlL  36%  it  is  held  that  the  measure  of  damages  in  an  action  of 
trover  for  coals  taken  &om  a  mine  and  converted  is  the  value  of  the  coals  at 
the  mouth  of  the  pit»  less  the  cost  of  conveying  the  coal  from  the  place  where 
it  is  dug  to  the  mouth  of  the  shaft;  citing  the  principal  case  as  sustaining  the 
i  rule.    So  also  in  Auttin  v.  HuntwiUe  etc  Co.,  72  Mo.  545. 


TCtMBATiTi   v.    GiTT  OFfBATH. 

[88  ICaxhs,  319.)  * 

TOWH8  ABM  NOT    LUSLB   70S    NbOESSART    InTEBKUFTIOH  07  TtLAYEL  AND 

Inoonysnisngb  to  Pubuo  in  repairing  streets  and  sidewalks. 
T0WN8  Lbavino  thxib  Strsbts  OS  Sidewalks  whilb  Ukdsbooino  £■• 
FAIB8  in  such  a  condition  as  unnecessarily  to  expose  those  who  may  pass 
upon  them  to  inconvenience  or  danger  are  as  liable  for  injuries  resulting 
as  they  are  when  their  ways  are  permitted  to  become  unsafe  from  want 
of  repairs. 

PUBUO  StBNBIS  OB  SiDIWALXB  whilb  UnDXBOOINO  RlCPATBg  SHOULD  NOT 

BB  Lbit  at  Kioht  without  some  temporary  railing  or  other  means  of 

protection,  or  some  beaoon  to  warn  passengers  against  such  uncommon 

danger. 
VjnonoT  will  not  bb  Sbt  Aside  on  Ground  that  Damages  are  eithet 

excessive  or  inadequate,  unlsss  it  is  apparent  that  the  jury  acted  under 

some  bias,  prejudice,  or  improper  influence,  or  have  made  some  mistake 

of  fact  or  law. 
Mbbb  Fact  that  Damages*  Awabded  bt  Just  abb  Gseatbb  than  court 

would  have  awarded  upon  the  evidence  is  not  sufficient  ground  to  set 

aside  the  verdict 

AonoN  to  reooyer  damages  for  personal  injuries  reoeiyed  at 
night  while  passing  along  a  sidewalk  in  Bath,  from  which  a 
length  of  plank  had  been  necessarily  removed  hj  the  street 
commissioner  for  the  pnrpose  of  repairing  the  street,  thus  leav- 
ing a  break  in  the  level  of  the  sidewalk  of  from  twelve  to 
eighteen  inches  in  extent.  The  injury  received  affected  the 
tendon  of  the  heel,  and  there  was  evidence  to  show  that  it  would 
be  permanent.  Yerdict  was  for  the  plaintiff,  and  assessed  the 
damages  at  something  over  one  thousand  four  hundred  dollars. 
The  case  comes  up  on  a  motion  by  the  defendants  to  set  aside  this 
yerdict.    The  grounds  of  the  motion  are  stated  in  the  opinion* 

CHIbert  and  IbUman,  for  the  plaintiff. 

BumiM  and  Booker^  for  the  def endanta 
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By  Court,  Bkb,  J.  This  is  a  motion  to  set  aside  tho  yerdiot 
on  the  ground  that  it  was  rendered  against  the  evidence  and  the 
weight  of  the  evidence  in  the  case,  and  because  the  damages 
were  excessive;  and  also  on  the  ground  that  the  jury  was  im- 
properly selected  and  filled  up.  The  objection  to  the  manner 
of  selecting  and  filling  up  of  the  jury  we  do  not,  however,  un- 
derstand is  relied  upon.  As  to  the  weight  of  the  evidence,  we 
do  not  think  the  jury  erred  in  the  conclusion  that  the  way  was 
defective  at  the  time  and  place  of  the  injury.  But  it  is  con- 
tended that  inasmuch  as  the  street  was  then  undergoing  repairs, 
the  defendants  are  not  liable.  Towns  are  not  only  authorized 
but  required  by  law  to  repair  their  public  ways,  including  streets 
and  sidewalks,  so  that  they  may  be  safe  and  convenient  for 
those  who  may  have  occasion  to  pass  and  repass  upon  them. 
To  do  so  effectually,  it  may  be  necessary  to  break  up  and  re- 
model both  the  bed  of  the  streets  and  the  sidewalks,  and  at 
such  times  the  public  are  necessarily  subjected  to  some  degree 
of  inconvenience  and  insecurity.  For  such  necessary  interrup- 
tion of  travel  and  inconvenience  to  the  public,  towns  are  not  lia- 
ble. But  while,  for  the  purpose  of  repairs,  they  may  thus  break 
up  and  temporarily  obstruct  the  passage  over  their  public  ways 
and  sidewalks,  they  are  not  authorized  to  leave  their  streets  or 
sidewalks,  while  undergoing  repairs,  in  such  a  condition  as  un- 
necessarily to  expose  those  who  may  pass  upon  them  to  incon- 
venience or  danger.  At  such  times,  ways  should  not  bo  left 
during  the  night  without  some  temporary  railing  or  other 
means  of  protection,  or  some  beacon  to  warn  passengers  against 
such  uncommon  danger.  By  neglecting  to  adopt  such  reason- 
able precautionary  measures  for  the  safety  of  citizens  and  trav- 
elers, towns  are  equally  culpable,  and  as  liable  as  they  are  when 
their  ways  are  permitted  to  become  imsaf e  from  want  of  repairs. 
Any  other  rule  would  enable  negligent  or  vicious  town  officers 
to  set  pitfalls  for  the  imwary  with  impunity.  We  think  the 
evidence  shows  very  clearly  that  the  diy  authorities  did  not 
adopt  suitable  precautionary  measures  to  protect,  during  the 
night-time,  passengers  upon  the  street  where  this  accident  oc- 
curred, while  repairs  were  being  made. 

The  damages  assessed  by  the  jury  may  have  been  greater  than 
the  court  woiild  have  awarded  upon  the  evidence.  But  the  paz- 
ties  ore  entitled  to  the  judgment  of  the  jury,  and  not  of  the  court, 
upon  that  question,  and  coiuts  will  not  set  verdicts  aside  on  the 
ground  that  damages  are  either  excessive  or  inadequate,  unless 
it  is  apparent  that  the  jury  acted  under  some  bias,  prejudice,  or 
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improper  inflaenoe,  or  have  made  some  mistake  of  fact  or  law; 
mere  difference  of  judgment  is  not  sufficient.  There  is  nothing 
in  this  case  to  induce  the  belief  that  the  jury  were  prejudiced  or 
unduly  biased,  or  that  they  made  any  mistake  of  fact  or  law. 
If  they  haye  erred  in  judgment,  the  error  is  not  so  palpable  as 
to  authorize  the  belief  that  they  were  controlled  by  any  improper 
influences. 

Motion  oTcrruled.    Judgment  on  the  verdict. 

Shepley,  C.  J.y  and  Tennet,  Applbton,  and  Cuttino,  JJ.,  oon* 
corred. 

EzcBssiyx  Damaois,  Verdict  wmoi  Set  Aside  for:  See  McDcaM  t. 
Baca,  66  Am.  Deo.  389;  Nkh6U(m  ▼.  N.  Y.dtN.  H.  R.  B.,  Id.  800.  ud 
wmee  cited  in  the  notes  thereto;  MUbum  ▼.  Beaeh^  55  Id.  91. 

DuTT  OF  Town  TO  KsBP  HiOHWATS  IN  REPAIR:  See  Trey  ▼.  Che$hire  B.  R, 
C(Kt  55  Am.  Dec.  177,  and  cases  cited  in  the  note  190.  Liability  for  failnre: 
Baymomd  y.  CUff  qfLoweU^  53  Id.  57,  and  cases  cited  in  note  67. 

LiABiLiTT  OF  Municipal  Corporation  for  Neouoenoe  and  Unskill 
pirufEBB  OF  Agents  in  oanying  on  public  work:  See  RoehuUr  W.  L,  Co.  y. 
BoekeUer,  53  Am.  Deo.  316,  note  320;  Lloyd  y.  Ma/yor  qf  New  York,  56  Id. 
S47,  and  note  349. 

LxABnjTT  OF  TowB  FOR  Injurt  FROM  Defeotive  Hiohwat:  CUy  qf  Tod- 
laha§9ee  y.  Fortune,  52  Am.  Deo.  358,  and  cases  dted  in  note  364;  see  also 
BademTv.  Mayor  qfBrooHyn,  53  Id.  357,  and  note  366. 

Maotcainino  Ooards  and  Lights  about  Bxgatation  in  Street  is  not 
aa  obligation  implied  in  a  oontiaot  with  a  municipal  corporation  for  ezcaYat* 
fang  a  street;  bat  the  corporation  is  primarily  bonnd  to  keep  the  ezcaYa* 
tioo  properly  guarded,  and  can  not  cast  this  obligation  upon  the  contraotor, 
vnlesa  he  has  expressly  assumed  it:  CUy  qfByiffido  y.  HoUowaiy^  57  Am.  Deo. 
660,  and  see  the  note  to  this  case;  Uoyd  y.  Mayor  qf  New  York^  66  Id.  347, 


MoGiLVEBY  V.  Stagkpolb. 

[88  MASn,  283.] 
ODMPBEaATIQV    OF  ShIP-1CA8TER  CeASBS    WHEN  VOTAOB  18  BbOKBN  UP  ST 

SmpwRBOK,  and  he  can  no  longer  act  in  capacity  of  master. 

8HIP-1IA8TER  MAT  BbOETYE  WaGBS    OF  MASTER  AFTER  ShIPWRBOK  during 

the  time  be  stays  by  the  wreck  rendering  serYices  to  protect  and  secure 
the  owner's  property,  until  the  wreck  and  other  property  of  the  owners 
are  sold. 

8BIP-MA8TRR    18    ENTITLED   TO    REASONABLE  COMPENSATION    AS  AOEBT   Of 

Owners  for  senrioes  rendered  and  expenses  incurred  in  securing  and 
transportmg  or  transmitting  funds  of  the  owners,  after  shipwreck  and 
the  termination  of  his  senrices  as  master. 

»-MASiER  Becomes  Agent  of  Owners  and  All  Concerned  after  Iv« 
vxbmtptioh  of  Voyage  by  shipwreck  or  other  casualty. 
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(iHIF-lCASrEB  IS    NOT   EnTITLBD   TO  COMPSRaATIOV    AITSR  SmPmUMK  VOB 

Sbbyxois  Bxndbrsd  or  expenses  inooned  in  his  own  behalf,  and  not  in 
the  implied  employment  of  the  owners. 

Bill  in  equitj  bj  MoQilyeiy  and  others,  owners  of  seren 
eighths  of  the  schooner  Friendship,  against  Stackpole,  the  mas- 
ter of  the  Tessel  and  owner  of  a  one-eighth  interest,  to  recover 
the  portion  of  the  proceeds  of  the  wrecked  ship  and  cargo  doe 
the  plaintiffs.  The  master,  after  completing  the  sale  of  the 
Tessel  and  cargo,  and  with  the  proceeds  thereof,  took  passage 
in  the  first  Tessel  that  came  along,  which  brought  him  to 
Panama,  from  which  place  he  went  to  New  York,  and  thence 
to  his  home  in  Maine.  M cGilTcry,  the  ship's  husband,  and 
the  other  plaintiffs  resided  in  San  Francisco.  Stackpole 
claimed  that  the  proceeds  of  the  sale  of  the  yessel  and  cargo 
were  more  than  covered  by  the  amount  due  him  from  the  plaint- 
ifb  for  services  and  expenditures,  and  presented  the  following 
statement: 

Amount  paid  out 1706  98 

Expenses  upon  the  Toyage  to  New  York,  and  compen- 
sation for  his  services  until  his  arrival  there,  four 
months  and  twelve  days,  at  $800  per  month  (this  was 
the  usual  rate  of  wages  of  masters  at  the  time  and 

place  of  the  vessel's  fitting  out  and  departure) 1,830  00 

Paid  for  passage  from  Panama  to  New  York ^. .     100  00 

$2,126  88 

Amount  realized  from  sales  of  vessel  and 

cargo  and  credited  to  the  owners $1,639  00 

Money  received  at  San  Francisco 300  00 

$1,839  00 

The  disputed  items  in  this  account  were  the  passage-money 
from  Panama  to  New  York,  and  the  compensation  for  services 
after  the  disposal  of  the  vessel  and  stores  at  the  place  of  ship- 
wreck.   The  case  is  otherwise  sufficiently  stated  in  the  opinion. 

W.  Davis,  for  the  plaintiffs. 

Crosby,  for  the  defendant. 

By  Court,  Howabd,  J.  The  ultimate  purpose  of  this  suit  is 
to  obtain  an  adjustment  of  accounts  between  the  parties,  as  part 
owners  of  a  vessel.  The  plaintiffs  resided  at  San  Francisco, 
California,  and  one  of  them,  McOilvery,  was  the  major  and 
managing  owner;  and  the  defendant  was  both  part  owner  and 
master.    The  case  is  submitted  upon  the  bill,  answer,  and  agreed 
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statement  of  facts.  The  yessel  was  fitted  out  at  San  Frandsoo, 
and  sailed,  laden  with  passengers,  in  Jxdj,  1860^  for  Gttaymas, 
on  the  Gulf  of  California,  thence  to  Mazatlan  for  orders  to  some 
port  on  the  Pacific,  and  back  to  San  Francisco.  Before  reach- 
ing the  first  port  of  destination  she  was  wrecked,  at  Oape  St. 
Lncas,  on  the  coast  of  California.  She  was  then  sold  by  the 
master,  with  her  apparel,  fomiture,  and  supplies.  His  conduct 
in  managing  the  yessel  and  making  the  sale  is  conceded  to 
haye  been  unobjectionable,  and  such  as  the  emergencies  de- 
manded. Soon  afterward  the  defendant  left  with  the  aTails  of 
the  sale  for  Panama,  in  a  Tessel  bound  for  that  port.  Thence 
he  Grossed  the  isthmus  and  took  passage  to  New  York,  and  re- 
tomed  to  his  residence  in  this  state.  He  now  claims  to  retain 
the  entire  proceeds  of  the  sale,  which  are  less  than  the  amount 
of  his  account,  which  was  rendered  as  a  part  of  his  answer. 
This  account  is  admitted  to  be  correct,  with  the  exception 
of  an  item  of  one  hundred  dollars,  **paid  for  passage  from 
Ptoama  to  New  York,''  and  a  large  portion  of  the  item  for  ser- 
Tices  as  master  up  to  his  arriTal  in  New  York,  coyering  four 
months  and  twelve  days.  The  Tessel  was  stranded  and  wrecked 
in  one  month  after  the  defendant's  employment  as  master  com- 
menced. But  his  wiAges  would  continue  so  long  as  he  con- 
tinued to  render  services  under  the  contract.  When  the  voyage 
was  broken  up,  and  when  he  could  no  longer  act  in  the  capacity 
of  master,  his  compensation  would  cease. 

It  appears  that  the  master  and  mate  staid  by  the  wreck,  and 
rendered  important  services  to  protect  and  secure  the  property 
of  the  owners,  until  it  passed  into  other  hands  by  the  sale  and 
deliveiy,  on  or  about  the  twenty-fifth  of  August,  1850.  To  that 
time  wages  were  paid  to  the  mate  by  the  master,  with  the  appro- 
bation of  the  owners.  To  the  same  time  it  would  be  but  just 
that  the  wages  of  the  master  should  be  computed.  If  he  had 
rendered  further  service,  or  incurred  expense  in  securing,  trans- 
porting, or  transmitting  the  funds  belonging  to  the  owners,  he 
would  for  that  be  entitled  to  a  just  remuneration.  For  when 
the  voyage  is  interrupted  by  shipwreck  or  other  casualty,  the 
coaster  of  the  ship  becomes  of  necessity  an  agent  for  the  owners 
and  all  concerned,  with  authority  to  act  for  them,  as  if  upon 
special  request.  But  there  is  no  evidence  in  this  case  upon 
which  he  can  base  any  claim  for  such  services  or  disbursements. 
In  going  to  Panama,  and  thence  to  New  York  and  to  Maine,  he 
was  not  in  the  employment  of  the  owners,  but  was  following  his 
own  bent;  and  though  with  funds  belonging  to  them,  yet  not 
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in  porsoance  of  any  obligation  arising  from  his  relation  as 
master  or  joint  owner,  but  rather,  as  it  would  seem,  in  avoid- 
ance of  palpable  duties.  And  so  if  be  encountered  perils  on 
the  way,  as  is  contended,  it  was  not  in  an  enterprise  in  which 
the  part  owners  were  concerned,  or  in  the  accomplishment  oi 
which  they  are  to  be  affected. 

We  have  wholly  failed  to  perceive  upon  what  principles  of 
law  or  equity  the  defendant  can  be  entitled  to  the  amounts 
charged  and  claimed  as  ''  paid  for  passage  from  Panama  to  New 
York,"  and  for  services  after  the  relation  and  duties  of  master 
had  been  terminated  by  events  that  had  transpired  at  the  place 
of  disaster.  After  disallowing  these  sums,  and  deducting  from 
the  proceeds  of  the  sales  the  balance  of  the  account  of  disburse- 
ments as  charged,  and  the  compensation  of  the  master,  to  be 
computed  as  before  stated,  and  one  eighth  belonging  to  him  as 
owner,  there  will  remain  in  his  hands  six  hundred  and  thirty- 
one  dollars  and  eighty-one  cents  belonging  to  the  plaintiffs. 
For  that  sum,  with  interest  from  the  date  of  the  writ,  as  daimed, 
they  are  entitled  to  a  decree,  with  costs;  and  it  is  adjudged  and 
decreed  accordingly. 

SHEFLEr,  C.  J.  9  and  Tesixby,  ApplbtoNi  and  Hathaway,  JJ., 
concurred. 

LlABIUTT  OV  OWVKBS  70B  AOTS  OF  MaSTEB  IK  USUAL   COUBSB  OF   Bm* 

PLOTMBNT:  HewiU  ▼.  Buck^  35  Am.  Dec.  243,  and  OMes  dted  in  the  note. 

PowxB  OF  Master  to  Sell  Smp  and  Gaboo  nr  Gasu  of  RmmoEiiof! 
Bee  Pii»  t.  Bakkt  h^fira,  and  note  citing  prior  < 


Pike  v.  Balch. 

(88MAm.802.] 

Mastib  mat  Sell  Ship  ahd  Gaboo  when  Votaoe  is  Bboken  itp  by  na- 

governable  ciroumstances;  bnt  the  sale  must  be  in  good  faith,  for  the 
good  of  all  oonoemed,  and  in  case  of  supreme  necessity,  which  sweeps 
all  ordinary  rules  before  it. 

Master  of  Ship  Acts  for  Ownebs  and  Insubebs  beoausb  Thbt  can  not 
Act  for  themselves,  and  he  is  not  justified  in  selling  ship  or  cargo  except 
in  case  of  extreme  necessity. 

Master  mxtst  Gommctnigatr  with  Owners  bt  Ant  Available  Means  in 
his  power  before  selling  ship  and  cargo  in  case  of  emergency,  if  this  can 
be  done  before  they  wiU  probably  be  lost. 

Masteb  must  Communicate  with  Ownebs  bt  Such  Otreb  Means  than 
Mail  as  may  be  in  his  power,  and  by  which  notice  may  be  speedily  com- 
municated to  them,  before  selling  ship  and  cargo  in  an  emeigency,  wlicn 
the  calamity  occurs  in  a  place  from  which  transmission  of  intelligence  by 
mail  would  be  obviously  fruitless. 
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WhRHBB  MaSIKB  has  BXXBCISKD    SOUITD  JUDOMSNT  AND    DlMBSnON  IV 

SiLLiNO  Ship  ai.d  Gaboo  in  an  emergency  without  oommimioating  with 
the  owners  is  a  matter  of  fact  for  the  jary. 

Auction  Sales  a&b  within  Statute  of  Frauds. 

Sale  at  Auction  is  not  Complete  until  Aootionser,  acting  as  agent  of 
both  parties,  enters  the  purchaser's  name  in  his  memorandum-book,  or 
until  some  other  of  the  requirements  of  the  statute  of  frauds  be  per- 
formed. 

Propebty  dobs  not  Vest  in  Highest  Bidder  at  AucnoN  merely  by 
being  knocked  off  to  him. 

Pbopebtt  Knocked  ofv  to  Bidder  at  Auction  does  not  Vest  in  Him 
if  a  higher  bid  was  made  and  known  to  or  recognized  by  the  auctioneer, 
and  the  sale  was  reopened  or  proposed  to  be  reopened  if  desired. 

It  is  not  Duty  of  Auotionsxr  to  Eeopbn  Sale  after  Knocking  off 
Article  upon  a  mere  suggestion  that  there  has  been  a  higher  bid,  bnt  if 
there  is  an  affirmation  to  that  effect,  and  he  is  satisfied  of  its  truth,  it  is 
then  his  duty  to  reopen  the  sale. 

Whhthsb  TRANSAcnoN  between  Bidder  at  Auction  Sale  and  Anothxb« 
before  the  sale  was  dosed,  prevented  fair  competition  at  the  sale,  is 
properly  left  to  the  jury. 

On  Purchasing  Cargo  at  Saub  bt  Master,  but  Acquiring  No  Titlb^ 
the  sale  being  mmeoessary,  has  no  claim  for  salvage  when  sued  at  law 
by  the  owner  for  the  possession  of  the  property,  though  he  might  hav* 
such  a  daim  if  sued  in  admiralty. 

Bqurablb  Claim  for  Salvage  bt  Onb  Purchasing  Cargo  of  Wrboked 
Vessel  at  master's  sale,  but  acquiring  no  title,  the  sale  being  unneoes* 
saiy,  is  enforceable  only  in  a  court  of  admiralty  jurisdiction. 

Bbpleyin  for  lumber  in  the  possession  of  Balch  and  others. 
The  lumber  had  been  shipped  by  the  plaintiff  on  board  the 
■chooner  Baltimore  from  Calais  to  New  York.  A  week  or  more 
after  leaving  Calais  the  schooner  went  ashore  on  an  island  off 
Little  Uachias  bay,  and  was  severely  damaged  by  the  rocks  and 
filled  with  water.  A  protest  was  noted  and  surveyors  called. 
And  the  next  day  after  the  accident  the  captain  ordered  the 
schooner  to  be  stripped  of  her  canvas  and  rigging,  and  ad- 
vertised the  vessel  and  her  cargo  for  sale,  and  sold  them  at 
public  auction  that  afternoon.  Under  this  sale  the  defendants 
claimed  title  to  the  cargo.  Two  points  were  raised:  the  neoes- 
mty  and  the  fairness  of  the  sale.  No  attempt  was  made  to  no- 
tify the  x>laintiff,  the  original  owner  of  the  cargo,  of  the  calamity. 
When  the  captain  went  to  Machiasport  to  make  his  protest  be- 
fore a  notary,  he  was  told  that  there  was  a  telegraph  office  which 
communicated  with  Calais  at  Machias.  But  the  captain  decided 
not  to  go  there  and  give  notice  to  the  owners,  considering  it  of 
no  use,  the  cargo  being  in  such  great  danger.  The  questions 
in  this  court  arise  from  the  second,  third,  seventh,  eighth,  ninth, 
and  tenth  instmotions  requested  by  the  defendants,  as  follows.! 
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"  2.  That  the  trae  criterion  for  determiniiig  the  ooourrenoe  of 
the  master's  anthoritj  to  sell  is  the  inquiry  whether  the  owners 
or  insurers,  where  they  are  distant  from  the  scene  of  stranding, 
can  by  the  earliest  use  of  the  ordinary  means  to  convey  intelli- 
gence be  informed  of  the  situation  of  the  yessel  and  cargo  in ' 
time  to  direct  the  master  before  they  will  probably  be  losf 
This  instruction  was  given  word  for  word,  except  that  the  court 
substituted  **  any  available  means  in  the  power  of  the  master'* 
for  **  the  earliest  use  of  the  ordinary  means  to  convey  intelli- 
gence.'* *'  8.  That  where  a  vessel  is  wrecked  or  stranded  on  an 
island  in  the  open  sea,  and  the  vessel  and  cargo  are  in  imminent 
peril  of  immediate  loss,  and  there  is  a  telegraph  station  within 
a  distance  of  twenly  miles  by  sea  and  land  from  the  soene  of 
the  wreck  or  stranding,  it  is  not  the  duly  of  the  master  to  leave 
the  vessel  and  cargo  and  proceed  to  such  telegraph  station,  and 
communicate  with  the  owners  prior  to  a  sale  for  the  benefit  of 
all  concerned."  This  instruction  was  refused,  the  court  observ- 
ing that  it  was  the  province  of  the  jury  to  dedde  whether  the 
master  exercised  a  sound  judgment  and  discretion  in  this  matter. 
**  7.  That  if  the  jury  should  find  that  the  sale  of  the  cargo  of 
the  schooner  Baltimore  was  fairly  conducted,  and  the  lumber 
was  fairly  knocked  off  to  Stevens,  for  himself  and  the  other  de- 
fendants, as  the  highest  bidder,  for  two  hundred  and  foriy-one 
dollars,  and  that  was  the  fair  value  of  the  property  and  the  high- 
est bid  heard  and  known  by  the  auctioneer,  although  a  higher 
bid  may  have  been  made,  not  loud  enough  for  the  auctioneer  to 
hear,  or  not  until  the  cargo  had  been  knocked  off  to  Stevens, 
the  title  to  the  cargo  became  thereby  vested  in  them."  This  in- 
struction the  court  gave,  with  the  qualification  that  if  a  higher 
bid  was  really  made,  which  was  known  to  or  recognized  by  the 
auctioneer,  and  the  sale  was  reopened  or  proposed  to  be  re- 
opened if  desired,  the  title  to  the  cargo' 'would  not  vest  in  the 
defendants.  ''8.  That  if  they  shall  find  that  the  cargo  w^ui 
fairly  knocked  off  to  Stevens  as  the  highest  bidder,  at  the  best 
price  which  the  property  was  fairly  worth  in  the  exposed  situa- 
tion it  was  at  the  time  of  the  sale,  it  would  not  be  the  duty  of 
the  auctioneer,  on  a  suggestion  that  a  higher  bid  had  been  made 
which  he  did  not  hear,  to  reopen  the  sale  and  offer  the  property 
again  for  a  higher  bid."  This  instruction  was  given,  with  the 
observation  that  it  was  not  the  duty  of  the  auctioneer  to  reopen 
the  sale  upon  a  mere  suggestion  that  there  had  been  a  higher 
bid;  but  if  it  was  affirmed  that  a  higher  bid  had  been  made,  and 
he  was  satisfied  that  such  was  the  case,  it  was  then  his  duty  to 
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reopen  the  sale.  '*  9.  That  if  they  shall  find  that  the  cargo  was 
fairlj  knocked  off  to  Steyens  as  the  highest  bidder,  for  himself 
and  the  other  defendants,  the  property  thereby  became  Tested 
in  them,  and  any  arrangement  which  Steyens  may  have  made 
with  Cole  subsequent  to  its  being  knocked  off,  by  the  payment 
of  a  sum  of  money  for  the  purpose  of  pacifying  Cole,  could  not 
invalidate  the  sale,  or  deprive  the  defendants  of  the  benefit  of 
their  purchase/'  This  request  was  given,  with  the  qualification 
or  addition  that  if  the  transaction  between  Stevens  and  Cole 
took  place  before  the  sale  was  closed,  then  it  was  for  the  jury  to 
say  whether  it  was  not  a  preventing  of  fair  competition  at  the 
sale.  *^  10.  That  if  they  shall  find  that  the  sale  of  the  cargo  to 
the  defendants  was  invalid  by  reason  of  the  master's  not  con- 
sulting the  owner  and  taking  his  direction  before  the  sale,  and 
that  the  absolute  title  of  the  defendants  thereby  fails;  and  shall 
also  find  that  the  cargo  was  relieved  from  its  i>eril  and  brought 
into  a  place  of  security,  and  saved  by  the  enterprise,  labor,  ex- 
pense, and  risk  of  the  defendants,  they  were  entitled  to  a  liberal 
reward  out  of  the  property  saved,  and  had  the  right  of  posses- 
sion of  the  property  until  their  claim  to  salvage  should  be  ad- 
justed, settled,  and  paid  according  to  the  principles  of  maritime 
law/'  This  instruction,  for  the  purpose  of  the  trial,  the  court 
refused  to  give.  Yerdict  was  for  the  plaintiff,  with  damages 
assessed  at  one  dollar.  An  opinion  was  also  expressed  by  the 
jury  that  the  defendants  were  entitied  to  salvage,  but  this  was 
stricken  out.  The  case  was  submitted  on  report  from  nisipriuSg 
it  being  agreed  that  if  the  court  should  deem  the  defendants 
entitled  to  salvage  and  the  possession  of  the  property  until  the 
salvage  was  settled  and  paid,  then  the  plaintiff  was  to  be  non- 
suited and  the  property  returned;  if  they  had  not  the  right  of 
possession,  judgment  was  to  be  entered  on  the  verdict,  unless 
error  was  committed  in  refusing  or  modifying  any  of  the  instruc- 
tions requested  by  the  defendants,  in  which  case  a  new  trial  was 
to  be  ordered. 

F.  A.  Pike,  for  the  plaintiff. 

J.  A.  Lowell,  for  the  defendants. 

By  Court,  EEatbawat,  J.  The  questions  presented  in  this  case 
are  upon  certain  requests  made  by  the  counsel  for  the  defend- 
ants for  specific  instructions  to  tiie  jury,  and  the  instructions 
thereupon  given  by  the  presiding  judge.  ''If  the  voyage  be 
broken  up  in  the  course  of  it  by  ungovernable  drcumstuicea, 
the  master,  in  that  case,  may  even  sell  the  ship  or  cargo,  pio- 
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Tided  it  be  done  in  good  faith,  for  the  good  of  all  concerned, 
and  in  case  of  supreme  necessity,  which  sweeps  all  ordinary 
rules  before  it:"  3  Kent's  Com.  178.  The  questions  presented 
by  the  second  request,  and  the  rulings  of  the  judge  thereon, 
pertain  to  the  duties  of  the  master  in  such  a  contingency.  The 
defendants'  counsel  complains  that  his  second  request  was  not 
entirely  complied  with,  and  that  the  instruction  given  was  too 
severe  in  its  requirements  of  the  master.  The  instruction  given 
was  the  same  as  requested,  except  that  the  judge  substituted 
the  words  '*  by  any  available  means  in  the  power  of  the  mas- 
ter "  for  the  words  in  the  request,  to  wit,  '*  the  earliest  use  of  the 
ordinary  means  to  convey  intelligence."  In  case  of  necessity  or 
calamity  during  the  voyage,  the  master  becomes  the  agent  of 
the  owners  and  insurers  of  the  ship  and  cargo.  He  is  bound  to 
act  in  good  faith,  and  for  the  benefit  of  all  concerned,  and  is 
not  justified  in  selling  either  ship  or  caigo  but  in  case  of  ex- 
treme necessity:  N.  E.  Ins.  Co.  v.  Brig  Sarah  Ann^  18  Pet.  887. 
"  The  merchant  should.be  consulted  if  possible.  A  sale  is  the 
last  thing  the  master  should  think  of,  because  it  can  only  be 
justified  by  that  necessiiy  which  supersedes  aU  human  laws:" 
Abbott  on  Shipping,  7th  Am.  ed.,  867,  868,  and  notes. 

In  Hail  V.  FrankLm  Ins.  Co.,  9  Pick.  466,  Putnam,  J. » deliver- 
ing the  opinion  of  the  court,  said:  **  The  master's  anthoxiiy  to 
sell  must  be  confined  to  a  case  of  extreme  neoessily,  which 
leaves  no  alternative,  which  prescribes  the  law  for  itself,  and 
puts  the  party  in  a  positive  state  of  compulsion  to  act  The 
master  acts  for  the  owners  or  insurers,  because  they  can  not 
have  an  opportunity  to  act  for  themselves.  If  the  property 
could  be  kept  safely  until  they  could  be  consulted  and  have  op- 
portunity in  a  reasonable  time  to  exercise  their  own  judgment 
in  regard  to  the  sale,  the  necessity  to  act  for  them  would  cease." 
The  same  doctrine  was  held  in  Cordon  v.  Jf.  F.  db  M.  Ins.  Co., 
2  Id.  249;  and  in  Peirce  v.  Ocean  Ins.  Co.,  18  Id.  88;  and  in 
Bryant  v.  CommontoeaUh  Ins.  Co.,  13  Id.  548,  in  which  case,  the 
law  as  given  by  Abbott,  that  ''the  merchant  should  be  con- 
suited  if  possible,"  was  cited  by  the  court  with  approbation  as 
authority.  American  Ins.  Co.  v.  Center,  4  Wend.  45,  was  a  case 
of  technical  total  loss  of  a  vessel  insured,  in  which  it  was  said 
that  the  right  of  a  master  to  sell  was  more  extensive  in  this  coun- 
tiy  than  in  England.  Chancellor  Elent,  remarking  upon  that 
case,  approved  the  doctrine  of  Hall  v.  Franklin  Ins.  Co.,  supra, 
as  asiierting  and  supporting  the  stricter  doctrine  of  the  English 
law,  which  he  held  to  be  ''  best  supported  by  reason  and  author* 
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ity : "  8  Kent's  Codol  ,  6th  ed. ,  173,  note  d.  In  Bobinson  v.  Oeorge% 
Ins.  Co.,  17  Me.  181  [36  Am.  Deo.  239],  Emery,  J.,  delivering 
the  opinion  of  the  court,  said:  **  Notwithstanding  our  desire  to 
make  all  just  allowances  for  the  difficulty  of  deciding  absolutely 
right  by  masters  of  vessels,  in  embarrassing  cases  occurring  in 
foreign  countries,  we  consider  that  the  authority  of  the  master 
to  put  in  i>eril  the  interests  of  the  owner  in  the  ports  of  the 
United  States  must  be  narrowly  watched." 

The  instruction  requested  is  in  the  language  used  by  Wayne,  J. » 
m  his  opinion  in  the  case  of  N.  E.  Ina,  Co.  v.  Brig  Sarah  Ann, 
before  cited,  and  undoubtedly,  as  a  general  rule,  **  the  earliest 
use  of  the  ordinary  means  to  convey  intelligence'*  in  such  cases 
would  be  the  most  available  and  effectual  means  in  the  power  of 
the  master;  but  all  general  rules  are  subject  to  exceptions,  and 
where  the  calamity  occurs  in  a  place  so  situated  and  limited  in 
its  ordinary  means  of  transmitting  intelligenoe  by  mail  that  a 
resort  thereto  would  be  obviously  fruitless  and  nugatory,  it  is 
not  going  beyond  the  requirements  of  well-established  law  to 
hold  the  master  bound  to  avail  himself  of  such  other  means  as 
may  be  in  his  power,  and  by  which  notice  might  be  speedily  com- 
municated to  the  owners.  The  subject  of  the  third  request  was 
entirely  matter  of  &ct  to  be  considered  and  determined  by  the 
jury,  and  the  request  was  properly  refused. 

The  seventh,  eighth,  and  ninth  requests  were  concerning  the 
duties  of  the  auctioneer,  and  the  effect  of  his  proceedings. 
Auction  sales  are  within  the  statute  of  frauds:  Davis  v.  Boioell, 
2  Pick.  64  [18  Am.  Dec.  398].  ''  No  contract  for  the  sale  of  any 
goods,  wares,  or  merchaDdise,  for  the  price  of  thirty  dollars  or 
more,  shall  be  allowed  to  be  good,  unless  the  purchaser  shall 
accept  part  of  the  goods  so  sold  and  actually  receive  the  same, 
or  give  something  in  earnest  to  bind  the  bargain,  or  in  part 
payment,  or  some  note  or  memorandum  in  writing  of  the  said 
bargain  be  made  and  signed  by  the  party  to  be  charged  by  such 
contract,  or  by  his  agent  thereunto  by  him  lawfully  author- 
ized:'' Stat.,  c.  136,  sec.  4.  The  auctioneer  is  the  agent  of  both 
parties,  and  is  bound  to  act  for  them  both  with  equal  fidelity; 
and  his  entry  of  the  name  of  the  purchaser  on  his  book  or 
memorandum  containing  the  particulars  of  the  contract  is  a 
sufficient  signing  within  the  statute.  Until  some  one  of  those 
things  required  by  the  statute  as  necessary  to  complete  the 
contract  of  sale  be  done,  a  time  for  repentance  remains,  and 
the  sale  is  not  perfected:  Kenwcrthy  v.  Schofidd,  2  Bam.  &  Cress. 
946;  McComb  v.  Wright,  4  Johns.  Gh.  659;  Cleaves  v.  Ibss,  4 
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Oieenl.  1;  Jlna  t.  Phimmer,  Id.  258.  Neither  of  those  things 
necessary  to  complete  the  contract  of  sale  haying  been  done,  the 
business  remained  unfinished  and  open  for  farther  proceedings. 

The  instructions  given  upon  the  eighth  request  were  quite 
favorable  enough  for  the  defendants,  and  were  unexceptionable. 

The  seventh  and  ninth  requested  instructions  were  erroneouslj 
given,  and  might  have  furnished  good  cause  for  exceptions  to 
the  plaintiff  if  the  verdict  had  been  against  him.  The  property 
did  not  become  vested  in  the  bidder  by  being  fairly  knocked  off 
to  him.  There  was  something  more  to  be  done  before  his  rights 
of  property  became  vested.  There  can  be  no  doubt  of  the  pro- 
priely  of  the  qualification  to  the  seventh  request;  and  the  qualifi- 
cation of  the  ninth  was  correctly  given  according  to  the  doctrine 
of  Goodwin  v.  Morse,  25  Me.  140,  which  is  sound  law;  the  ques- 
tion was  properly  left  to  the  jury. 

By  the  tenth  request  the  defendants  seem  to  make  a  con- 
tingent claim  as  salvors.  **  Salvage  is  the  compensation  that  is 
to  be  made  to  other  persons  by  whose  assistance  a  ship  or  its 
lading  may  be  saved  from  impending  i>eril,  or  recovered  after 
actual  loss:"  Abbott  on  Shipping,  554.  This  case  presents  the 
defendants  as  claiming  to  be  the  absolute  owners  of  the  prop- 
erty, not  as  claiming  a  lien  upon  it  for  salvage.  They  saved  it 
for  themselves,  not  for  the  plaintiff.  If  this  were  a  proceeding 
by  the  plaintiff  in  a  court  of  admiralty  jurisdiction  to  obtain 
possession  of  the  property  saved,  and  the  court  believed  that 
although  the  sale  was  invalid  by  fault  of  the  master,  yet  that  on 
the  defendants'  part  the  purchase  was  bona  fiie,  there  might 
perhaps  be  a  decree  for  possession  on  condition  of  paying  the 
defendants  their  disbursements  and  expenses  in  saving  the  cargo 
according  to  the  rules  by  which  courts  of  admiralty  are  governed 
in  such  cases,  as  stated  by  Story,  J.,  at  the  close  of  his  opinion 
in  case  of  the  Brig  Sarah  Ann,  2  Sumn.  206;  unless  the  conduct 
of  the  defendants  in  the  matter  had  been  such  as  to  deprive 
them  of  the  benefit  of  such  equitable  consideration.  It  appears 
by  the  testimony  of  Wilson  that  when  the  plaintiff's  title  and 
claim  to  the  property  were  made  known  to  the  defendants,  and 
the  plaintiff  offered  to  pay  their  disbursements  and  the  expenses 
of  getting  the  lumber  on  shore,  and  sought  information  of  the 
amount,  the  plaintiff's  title  was  not  recognized  by  the  defend- 
ants, his  offer  was  not  accepted,  the  information  sought  was 
not  given,  and  the  defendants  claimed  the  lumber  as  their  own 
oropertj.  The  defendants  virtually  tendered  an  issue  upon  the 
mere  tiUe,  and  the  plaintiff  had  his  right  of  action  at  law:  Ab- 
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boit  on  Shippingy  Tth  Am,  ed«,  666,  and  notes;  Clark  y.  Oham' 
berkdn,  2  Mee.  &  W.  78. 

In  the  language  of  the  tenth  request,  **  if  the  sale  was  inTalid 
hj  reason  of  the  master^s  not  oonsolting  the  owner  and  taking 
his  direction  before  the  sale,  and  the  absolute  title  of  the  de- 
fendants thereby  fails/'  then  the  necessity  for  the  sale  did  not 
exist:  BaU  v.  F)ranklin  Ins.  Co.,  before  cited.  And  if  the  master 
sold  without  necessiiy,  he  sold  without  authority,  and  the  per- 
sons who  bought  under  such  circumstances  would  not  acquire  a 
title  as  against  the  merchant,  but  must  answer  to  him  for  the 
Talue  of  the  goods:  Abbott  on  Shipping,  6th  Am.  ed.,  868,  and 
notes.  Upon  the  &cts  presented  in  this  case,  if  the  defendants 
have  any  equitable  claim  for  compensation  for  services  and  dis- 
bursements in  saving  the  cargo,  their  remedy  is  to  be  sought  in 
a  csourt  of  admiraliy  jurisdiction.  In  the  rulings  of  the  judge 
who  presided  at  the  trial,  no  error  is  i>erceived  by  whidi  the 
defendants  were  aggrieved,  and  as  agreed  by  the  parties,  there 
must  be  judgment  on  the  verdict. 

Exceptions  overruled.    Judgment  on  the  verdict. 

Shbpuet,  0.  J.,  and  TESinET  and  Howabd,  JJ.,  concurred. 

PowxE  ov  liAsna  TO  Bell  Ship  and  Caboo  nr  Gasis  ov  Bxtbxmi 
VmuEgsmt  See  Rugdy  ▼.  8nn  Mutual  Ins.  Co.,  M  Am.  Deo.  603;  HoMsam  v. 
6U  LwM  etc  Ins.  Co.,  Id.  591,  aod  prior  cases  in  this  series  dted  in  the  note 
001;  Jfyer$  v.  Baymart,  49  Id.  586. 

AoBEXMXMTS  Tkndimo  TO  Pbevint  Faib  Comfstitioh  at  AuonoN  Saubi 
See  James  ▼.  Fukrod,  55  Am.  Deo.  743,  and  prior  cases  collected  in  the  note 
755;  HamUUm  ▼.  UamdUon^  46  Id.  58.  As  to  the  employment  of  by-bidders 
and  pnffers,  and  its  effect  npon  the  validity  of  the  sale,  see  TcwU  y.  LeaviUf 
Id.  195;  Staines  y.  Shore,  Id.  492,  and  prior  cases  cited  in  the  note. 

AucnoNSia  u  Aourr  ov  Both  Pabtiss,  and  his  memorandam  in  writ- 
ing is  snfficient  to  take  the  case  oot  of  the  statute  of  fraads:  See  Craig  v. 
Qodfroy,  54  Am.  Dec  299,  and  prior  cases  collected  in  the  note  300. 

Auotionkib's  Mxmobandum  ov  Sali,  to  Taks  Salb  out  ov  Statdtx  ov 
FhAVDS,  mnst  be  contemporaneons  with  the  sale:  Craig  v.  Qodfroy,  54  Am. 
Deo.  299;  DfjffvU  v.  RoweU,  13  Id.  398,  note  399;  or  as  early  as  practicable 
ibereaften  Episcopal  Church  ▼.  fFUey,  30  Id.  386;  the  auctioneers  clerk  can 
not  make  the  requisite  memorandum:  Meadows  ▼.  Meadows,  15  Id.  645. 

Salvaos,  Bsasonablb  Compensation  vob,  TMFi«nn>  in  AxaasoB  or  Bz* 
1  CoNTRAor:  Creevif  y.  Cummings,  48  Am.  Dec  444. 
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DONAHOE  V.   BlOHABDS. 

[38  Haimx.  879.] 

PuBUO  OmcxB  AoTUva  in  Good  Faith  is  not  Liable  fob  Rbboitboui 
JiTDOMXNT  in  a  matter  submitted  to  his  determination. 

Statutory  Powkrs  asd  Duties  of  SupsBiKTENDiNa  School  ComnTm 
Relativs  to  Ezpuluon  of  Pupils  being  of  a  semi-jadioial  character, 
for  an  honest  though  erroneous  decision  they  are  not  liable  to  the  ex- 
pelled pupiL 

BiOBT  to  Presosibs  General  Course  of  Instruction  and  to  DiBior 
What  Books  shall  be  Used  being  reposed  by  the  legislature  in  a 
school  committee,  no  power  of  revision  being  conferred  upon  any  other 
tribunal,  includes  the  power  to  make  injudicious  and  ill-advised  aeleo- 
tions. 

Courts  can  not  Iithibit  or  Annul  Legislation  Merely  bbqausb  It  n 
Unwise,  Impolitio,  oik  Immoral. 

School  Committsb,  by  Expulsion  or  Otherwise,  may  Enforce  Obedi- 
ence to  All  Regulations  within  the  scope  of  their  authority,  to  aeleol 
and  prescribe  what  books  shall  be  used  in  schools. 

Bbquiremekt  that  Protestant  or  Any  Version  of  Bible  be  Read  or 
]^BU0  Schools,  and  imposition  of  penalty  of  expulsion  in  case  of  ra- 
fusal,  is  not  in  violation  of  either  the  letter  or  spirit  of  the  constitutioii. 

Requirement  that  Bible  be  Used  in  Public  Schools  Merely  as  Rbad- 
IMG-BOOK  is  not  an  interference  with  religious  belieL 

Bbquiremsnt  of  Use  of  Particular  Version  of  Bible  as  Rbauino* 
BOOK  by  pupils  who  may  conscientiously  believe  it  to  have  been  errona- 
onsly  made,  is  not  an  imposition  of  hurt,  molestation,  or  restraint  npon 
religious  worship  or  sentiments,  nor  of  a  religious  test;  nor  is  it  a  sabor- 
dination  or  preference  of  any  sect  or  denomination  to  another  within  tiie 
constitutional  provisions  of  Maine. 

Pbotision  of  Maine  Constitution  that  '*No  One  shall  be  Hurt,  mo- 
lested, or  restrained  in  his  person,  liberty,  or  estate  for  worshiping  God 
in  the  manner  and  season  meet  agreeable  to  the  dictates  of  his  own  con- 
science, nor  for  his  religious  professions  or  sentiments,  provided  he  does 
not  disturb  the  public  peace  nor  obstruct  others  in  their  religious  wor- 
ship," was  intended  to  prevent  pains  and  penalties,  imprisonment,  or  the 
deprivation  of  social  or  political  rights  being  imposed  as  a  penalty  for 
religiods  professions  and  opinions. 

Pupil  can  not  be  Excused  from  Reading  in  Dxtly  Prescribed  Text- 
book because  of  conscientious  religious  scruples;  and  if  expelled  for  re- 
refusal  to  read  in  such  book,  he  has  no  action  for  damages. 

Conscientious  Belief  of  Religious  Duty  Furnishes  No  Legal  Defense 
to  the  doing  or  refusing  to  do  what  the  state,  within  its  constitutional 
authority,  may  require. 

Law  IS  NOT  Unconstitutional  because  It  may  Prohibit  What  Ciitzkn 
MAY  Conscientiously  Think  Right  or  require  what  he  may  oouseten- 
tiously  think  wrong. 

Case  bj  Bridget  Donahoe,  a  minor,  bj  her  father  as  prodiein 
ami,  against  the  superintending  school  committee  of  the  town  of 
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Ellsworth,  to  recover  damages  for  maliciously,  wrongfully,  and 
unjustifiably  expelling  her  from  a  district  school  in  that  town. 
The  school  committee  had  regularly  prescribed  the  Protestant 
version  of  the  English  bible  to  be  used  as  a  reading-book  in  tbe 
public  schools  of  Ellsworth.  The  plaintiff,  a  pupil  in  one  of 
the  schools,  refused  to  read  in  this  book,  and  was  expelled  for 
this  reason.  A  nonsuit  was  granted  by  the  judge  of  the  nisi 
prins,  and  exceptions  taken  under  agreement  that  if  in  the  opin- 
ion of  this  court  a  cause  of  action  was  stated,  the  case  shotdd 
stand  for  trial;  otherwise  the  nonsuit  was  to  be  confirmed. 

Bowe  and  BarUeU,  for  the  plaintiff. 

J.  A.  Peters  and  B.  H.  Dana,  jun.,  for  the  defendants. 

By  Court,  Applbton,  J.  It  was  decided  in  Donahoe  v.  Bich" 
ards,  88  Me.  376,  that  the  expulsion  of  a  minor  child  from  the 
public  schools  by  the  superintending  school  committee,  even 
if  wrongful,  was  no  violation  of  any  legal  right  of  the  parent, 
and  would  not  entitle  him  to  maintain  an  action  therefor;  that 
the  wrong  in  such  case  is  committed  against  the  child,  and  that 
if  entitled  to  redress,  it  must  be  sought  in  its  name.  The  pres- 
ent suit  is  by  the  minor  for  her  alleged  wrongful  exclusion  from 
school  in  consequence  of  her  refusal  to  read  in  one  of  the  books 
directed  by  the  defendants,  who  are  the  superintending  school 
committee  of  the  town  of  Ellsworth,  to  be  used  in  the  school 
of  which  she  was  a  member. 

The  questions  involved  in  the  decision  of  this  case  are  their 
liability,  when  acting  in  good  faith  in  the  discharge  of  their  duty, 
to  an  action  at  the  suit  of  the  individual  expelled,  even  if  the 
exclusion  was  Erroneous;  their  powers  as  to  the  selection  of 
books  to  be  used;  their  legal  right  to  expel  a  scholar  in  case  of 
a  refusal  to  read  in  a  book  by  them  prescribed;  the  constitution- 
ality of  a  regulation  by  which  the  bible  or  any  version  of  it  is 
designated  as  one  of  the  books  to  be  used. 

The  education  of  the  people  is  regarded  as  so  much  a  matter 
of  public  concern,  and  of  such  paramount  importance,  that  the 
constitution  of  this  state  imposes  on  the  legislature  the  duty  to 
make  suitable  provisions  for  the  support  and  maintenance  of  the 
public  schools.  '  'A  general  diffusion  of  the  advantages  of  educa- 
tion being  essential  to  the  preservation  of  the  rights  and  liberties 
of  the  people,  to  promote  this  important  object  the  legislature 
are  authorized  and  it  shall  be  their  duty  to  require  the  several 
towns  to  make  suitable  provision  at  their  own  expense  for  the 
support  and  maintenance  of  public  schools:"  Const.,  art.  8. 

Am.  Dm.  Vol.  LXI— 17 
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This  requirement  of  the  constitution  can  only  be  rendered  effect- 
ual by  the  enacting  of  fitting  and  appropriate  laws.  Different 
acts  haye  been  passed  at  different  times  to  carry  into  full  effect 
this  constitutional  duty.  In  1850  the  previous  legislation  of 
the  state  on  this  subject  was  repealed,  and  new  enactments  passed, 
which  still  remain  in  force,  and  under  which  the  defendants  jus- 
tify their  acts. 

1.  The  defendants  are  public  officers,  discharging  important 
public  trusts,  and  in  the  exercise  of  this  authority,  necessarily 
clothed  to  a  certain  extent  with  judicial  powers.  In  doing  the 
act  of  which  complaint  is  made,  they  were  acting  under  the  obli- 
gations of  official  duty  and  the  sanctions  of  an  oath.  The  plaint- 
iff claims  that  when  thus  acting,  and  without  malice  or  inten- 
tional wrong  on  their  part,  they  can  be  held  responsible  in 
damages  for  an  erroneous  decision,  an  error  of  judgment  either 
as  to  the  facts  or  as  to  the  consequences  rightly  deducible  there- 
from. In  fine,  that  they  should  be  held  liable  if  they  erred  in 
judgment  upon  a  matter  submitted  to  their  determination,  and 
upon  which  they  were  bound  to  act. 

By  the  act  of  1850,  c.  193,  art.  5,  sec.  1,  the  powers  and 
duties  of  superintending  school  committees  are  defined  and  estab- 
lished, and  the  authority  is  giyen  them  ''  to  expel  from  any  school 
any  obstinately  disobedient  and  dielorderly  scholar,  after  a  proper 
investigation  of  his  behavior,  if  found  necessary  for  the  peace 
and  usefulness  of  the  school;  also  to  restore  him  to  the  school 
on  satisfactory  evidence  of  his  repentance  and  amendment." 
After  investigation  they  are  to  determine  what  is  to  be  done. 
If  in  the  discharge  of  their  duty  in  good  faith  and  integrity  they 
err,  it  is  only  what  is  incident  to  all  tribunals.  To  hold  them 
legally  responsible  in  such  a  case  wotdd  be  to  punish  them  for 
the  honest  convictions  of  the  understanding  in  the  decision  of 
a  matter  submitted  to  them,  and  upon  which,  having  assumed 
jurisdiction,  they  could  not  rightfully  withhold  a  decision.  The 
general  principle  is  established,  by  an  almost  uniform  course  of 
decisions,  that  a  public  officer,  when  acting  in  good  faith,  is 
never  to  be  held  liable  for  an  erroneous  judgment  in  a  matter 
submitted  to  his  determination.  All  he  undertakes  to  do  is  to 
discharge  his  duty  to  the  best  of  his  ability,  and  with  integrity. 
That  he  may  never  err  in  his  judgments,  or  that  he  may  never 
decide  differently  from  what  some  other  person  may  think  would 
be  just,  is  no  part  of  his  official  undertaking. 

The  plaintiff  rests  her  right  to  recover  upon  the  case  of  Lincoln 
V.  Mapgood,  11  Mass.  350,  where  it  was  held  that  an  action  could 
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be  maintained  against  the  selectmen  of  a  town  for  refusing  to 
receive  the  vote  of  a  qualified  elector,  although  not  chargeable 
with  malice.  This  decision,  though  regarded  as  law  in  Massa- 
chusetts and  in  this  state,  is  at  variance  with  the  law  as  estab- 
lished in  England,  and  in  most  of  the  states  of  this  Union  in 
which  the  question  has  arisen.  In  the  opinion  of  Parker,  C.  J., 
in  lAncoln  v.  Eapgood,  supra,  reference  is  made  to  Harmon  v. 
Tappenden,  1  East,  563,  where  the  law  was  held  otherwise. 
The  doctrine  of  Harmon  v.  Tappenden,  supra,  was  subsequently 
affirmed  by  Abbott,  C.  J.,  in  Cullen  v.  Morris,  2  Stark.  577.  In 
Jenkins  v.  Waldron,  11  Johns.  114  [6  Am.  Dec.  359],  the  court 
say  that  in  their  opinion  it  "would  be  opposed  to  all  the  prin- 
ciples of  law,  justice,  and  sound  policy  to  hold  that  officers  called 
upon  to  exercise  their  deliberate  judgments  are  answerable  for 
mistakes  in  law,  either  ciyilly  or  criminally,  when  their  motives 
are  pure  and  untainted  with  fraud  or  malice."  Such,  too,  was 
regarded  as  the  law  in  New  Hampshire,  in  Wheeler  v.  Patterson, 
1  N.  H.  89  [8  Am.  Dec.  411];  and  in  Tennessee,  in  Balls  v.  Balls, 
8  Humph.  225. 

But  without  impugning  the  authority  of  Lincoln  v.  Hapgood, 
supra,  in  reference  to  the  point  there  decided,  it  may  be  sufficient 
to  remark  that  the  doctrine  therein  set  forth  presents  no  such 
equitable  considerations  in  its  favor  as  to  require  it  to  be  ex- 
tended to  cases  in  which  it  is  not  directly  applicable.  Such, 
indeed,  seems  to  have  been  the  view  of  the  court  of  the  state  in 
which  that  case  was  decided  in  other  instances  where  its  au- 
thority was  invoked.  In  Spear  v.  Cummings,  23  Pick.  224  [34 
Am.  Dec.  58],  it  was  held  that  the  teacher  of  a  town  school  was 
not  liable  to  an  action  by  a  parent  for  not  instructing  his  chil- 
dren; and  in  the  opinion  delivered,  the  court  remarked  that  the 
principle  established  in  Lincoln  v.  Hapgood,  supra,  "  is  not  ap- 
plicable to  the  case  under  consideration,  and  can  not  be  relied  on 
as  a  precedent.''  In  Oriffin  v.  Rising,  11  Met.  339,  it  was  decided 
that  no  action  cotdd  be  maintained  against  assessors  by  an  indi- 
vidual who  is  liable  to  taxation  for  their  omission  to  tax  him, 
whereby  he  lost  his  right  to  vote  at  an  election,  unless  it  be 
shown  affirmatively  that  they  omitted  to  tax  him  willfully,  pur- 
posely, or  with  a  design  to  deprive  him  of  his  vote.  In  Wilkes 
T.  JDinsman,  7  How.  89,  it  was  held,  in  a  suit  brought  by  a  marine 
against  the  commanding  officer  of  a  squadron,  that  the  com- 
mander was  a  public  officer  invested  with  certain  discretionary 
powers,  and  that  he  could  not  be  made  answerable  for  any  in- 
jarj  when  acting  within  the  scope  of  his  authority,  and  not  in< 
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fiuenced  by  malice^  corruption,  or  cruelty;  that  his  position  waa 
quasi  judicial;  that  the  acts  of  a  public  officer  in  public  matters, 
within  bis  jurisdiction,  and  where  he  has  discretion,  are  to  be 
presumed  legal;  and  that  it  is  not  enough  to  show  he  committed 
an  error  in  judgment,  but  it  must  have  been  a  malicious  and 
willful  error.  The  plaintiff  would  seem  not  entitled  to  recover, 
according  to  the  general  principles  and  analogies  of  the  law. 
But  the  very  question  here  presented  arose  in  New  York,  in 
Stephenson  v.  Uall,  14  Barb.  222,  in  which  it  was  held  that  the 
action  could  not  be  maintained.  In  delivering  the  opinion  of 
the  court,  Allen,  J.,  says:  '*  The  trustees  have  the  power  and  it 
is  theii*  duty  to  dismiss  or  exclude  a  pupil  from  the  school,  when 
in  their  judgment  it  is  necessary  for  the  good  order  and  proper 
government  of  the  school  so  to  do.  They  had  no  personal  in- 
terest to  gratify  or  benefit,  they  were  acting  for  the  public  with- 
out salary  or  reward.  They  acted,  as  they  believed,  judiciously, 
in  a  matter  of  discretion,  pertaining  to  the  duties  of  their  office. 
If  they  erred  in  judgment  in  such  a  case,  they  ought  not  to  be 
liable  to  an  action."  The  defendants,  therefore,  however  much 
they  may  have  misjudged  their  duty,  are  not  liable  if  they  acted 
honestly. 

2.  By  the  act  before  referred  to,  under  article  5,  section  1, 
among  various  powers  and  duties  conferred  upon  the  superin- 
tending school  committee,  they  are  empowered,  '^  fourthly,  to 
direct  the  general  course  of  instruction,  and  what  books  shall 
be  used  in  the  respective  schools." 

The  right  to  prescribe  the  general  course  of  instruction  and 
to  direct  what  books  shall  be  used  must  exist  somewhere.  The 
legislature  have  seen  fit  to  repose  the  authority  to  determine 
this  in  the  several  superintending  school  committees.  They 
may  therefore  rightly  exercise  it.  The  power  thus  conferred  is 
in  the  most  literal  and  explicit  terms.  The  power  of  estab- 
lishing by-laws  is  given  to  the  several  city  governments  of  the 
state.  This  court  is  authorized  to  establish  rules  for  the  regu- 
lation of  business  in  court.  The  only  restriction  in  either  case 
is  that  the  by-laws  and  rules  thus  established  shall  not  conflict 
with  the  statutes  and  constitution  of  the  state.  Within  these 
limits  they  have  all  the  force  and  vigor  of  legislative  enactments. 
So  in  this  case  the  same  general  and  extensive  power  over  tliia 
subject-matter  is  granted,  and  the  course  of  studies  and  the 
books  prescribed  by  the  superintending  school  committee  are  to 
be  regarded,  as  if  established  and  prescribed  by  the  act  of  the 
legislature.     The  power  of  selection  is  general  and  unlimited 
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It  is  vested  in  the  committee  of  each  town.  It  was  neither  ex- 
pected nor  intended  that  there  should  be  entire  uniformity  in 
the  course  of  instruction  or  in  the  books  to  be  used  in  the  sev- 
eral towns  in  the  state.  The  very  distiibution  of  power  mani- 
festly shows  that  no  such  intention  could  have  existed.  The 
manner  of  its  exercise  must  depend  upon  the  judgment,  dis- 
cretion, and  intelligence  of  the  different  committees.  The 
actual  selection  at  any  given  time  and  place  depends  upon  the 
views  and  opinions  of  those  upon  whom  the  law  devolves  this 
duiy.  The  power  of  ultimate  decision  must  rest  somewhere. 
No  right  of  appeal  is  granted.  No  power  of  revision  is  con- 
ferred upon  any  other  tribunal.  Because  the  right  of  selection 
may  be  injudiciously  or  unwisely  exercised,  it  by  no  means  fol- 
lowd  that  it  does  not  exist.  This  court  can  not  make  an  affirm- 
ative rule  as  to  what  books  shall  be  selected,  nor  a  negative  rule 
prescribing  what  shall  not  be  used,  if  the  right  to  selection 
be  exercised  in  conformity  with  existing  statutes  and  the  consti- 
tution. The  power  of  selection  includes  that  of  making  inju- 
dicious and  ill-advised  selections;  but  there  being  no  right  of 
appeal,  the  selection  is  binding  and  conclusive.  But  the  argu- 
ment is  pressed  upon  our  consideration  that  immoral  and  irre- 
ligious books  may  be  selected — that  children  may  be  required 
to  read  the  works  of  Strauss  or  of  Bentham  or  of  Hume.  This 
may  be  so.  But  the  exercise  of  power,  which  is  the  subject 
of  complaint  in  this  case,  is  not  in  that  direction,  nor  is  the 
danger  that  it  will  be  regarded  as  very  urgent.  The  legislature 
may  undoubtedly  make  such  a  selection.  So  they  may  repeal 
any  statute  by  which  a  crime,  however  atrocious,  is  punished, 
for  the  right  to  impose  a  punishment  includes  the  right  to  mod- 
ify or  repeal  it.  If  the  legislature,  acting  within  constitutional 
limitations,  should  prescribe  a  course  of  instruction,  however 
unwise,  or  books,  however  immoral,  we  are  not  aware  of  any 
power  on  the  part  of  the  court  to  interfere.  The  abuse  of  a 
power  is  no  argument  against  its  existence.  It  is  of  the  essence 
of  all  power  tiiat  it  may  be  exercised  unwisely  or  abused  by 
those  to  whom  it  is  intrusted.  In  the  case  supposed,  the  remedy 
is  obvious  and  at  hand.  It  is  to  be  found  where  are  found  all 
the  remedies  for  bad  legislation — in  the  people.  They  elect 
tboee  by  whom  the  laws  are  passed.  If  the  legislature  enact 
laws  unwise,  impolitic,  removing  the  restraints  on  vice,  or  giv- 
ing impunity  to  crime,  the  people  have  only  to  choose  those  for 
their  agents  by  whom  such  legislation  will  be  repealed.  But  if 
they  will  immoral  legislation,  that  murder  shall  remain  unpun- 
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ished,  or  that  the  reading-books  of  the  joung  shall  be  such  as 
are  adverse  to  the  recognized  principles  of  moraUiy,  no  power 
is  given  to  this  court  to  inhibit  or  annul  such  legislation.  So  if 
the  committee,  acting  within  their  authorized  limits,  shall  make 
an  unwise  and  improper  selection  of  books,  the  power  to  cor- 
rect their  misdoings  is  with  those  bj  whom  they  were  elected, 
and  whose  wishes  thej  have  violated.  This  government  rests 
upon  the  great  constitutional  axiom,  that  **  all  power  is  inherent 
in  the  people."  It  fullj  and  implicitlj  relies  upon  them,  and 
if  that  reliance  fails,  then  this  experiment  of  self-government 
must  be  regarded  as  a  failure. 

3.  If  the  right  to  direct  the  course  of  instruction  and  the 
books  to  be  used  is  given,  the  right  to  enforce  obedience  to  the 
determining  power  must  manifestly  exist  or  the  determination 
will  be  ineffectual.  It  would  be  worse  than  idle  to  grant  this 
power  to  direct  if  any  one  can  set  at  naught  the  action  of  the 
committee. 

The  committee  may  enforce  obedience  to  all  regulations 
within  the  scope  of  their  authority.  If  they  may  select  a  book, 
they  may  require  the  use  of  the  book  selected.  If  the  plaintiff 
may  refuse  reading  in  one  book,  she  may  in  another,  unless 
for  some  cause  she  is  exempted  from  the  duty  of  obedience.  If 
she  may  decline  to  obey  one  requirement,  rightfully  made,  then 
she  may  another,  and  the  discipline  of  the  school  is  at  an  end. 
It  is  for  the  committee  to  determine  what  misconduct  requires 
expulsion.  That  is  expressly  left  to  their  determination.  "It 
may  be  urged,"  says  Shaw,  0.  J.,  in  Sherman  v.  Oharlestawn,  8 
Cush.  165,  *'  that  if  this  power  exists  in  school  committees,  they 
may  exercise  it  arbitrarily  and  unjustly;  but  the  answer  is,  that 
such  a  power  must  exist  somewhere,  that  all  power  conferred  for 
good  may  be  abused  to  wrong  uses;  but  this  power  is  intrusted 
to  bodies  under  all  the  responsibilities  which  can  bind  any  pub- 
lic officers  to  the  faithful  performance  of  duiy  in  such  a  trust. 
They  are  chosen  by  their  fellow-citizens  for  their  supposed  ca- 
pacity, impartialiiy,  and  fitness,  and  they  are  liable  to  be  re- 
moved by  the  same  constituents."  It  is  not  necessary  to 
consider  whether  they  acted  wisely  or  not;  if  they  acted  in  good 
faith  in  the  exercise  of  their  duiy,  they  must  be  regarded  aa 
most  clearly  within  the  principles  established  in  Stephenson.Y. 
Eall,  U  Barb.  222;  WiXkes  v.  Dinsman,  7  How.  89. 

4.  The  plaintiff  seeks  to  avoid  those  conclusions  by  denying 
that  the  book  selected  was  one  in  which  she  could  be  constitu- 
tionally compelled  to  read  upon  pain  of  expulsion  in  case  of  her 
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refoflftl  to  obej.  She  claims  exemption  from  the  general  datj 
of  obedience  from  the  particular  character  of  the  book  in  which 
Bhe  was  required  to  read.  The  question  therefore  ia,  whether, 
if  the  legislature  should  by  statute  direct  any  yersion  of  the 
bible  to  be  read  in  schools,  and  should  impose  the  penally  of 
expulsion  in  the  case  of  refusal,  such  statute  would  be  a  Tiola- 
tion  of  the  constitution. 

The  use  of  the  bible  as  a  reading-book  is  not  prohibited  by 
any  express  language  of  the  constitution.  Is  its  use  for  that 
purpose  in  opposition  to  the  spirit  and  intention  of  that  instru- 
ment? If  it  be  not,  if  it  be  a  book  which  may  be  directed  within 
the  spirit  and  meaning  of  the  constitution  to  be  used  in  schools, 
it  is  obvious  that  its  use  may  be  required  of  all;  for  a  regulation 
which  any  scholar  may  violate  with  impunify  would  cease  to 
have  the  force  and  effect  of  a  rule.  The  case  finds  that  the  su« 
perintending  school  committee  directed  that  the  English  Prot- 
estant version  shotdd  be  used  in  all  the  public  schools  of  Ells- 
worth, and  that  all  who  were  of  sufficient  capacity  to  read  therein 
should  be  required  to  read  that  version  in  school.  This  is  the 
requisition  of  which  complaint  is  made. 

The  common  schools  are  not  for  the  purpose  of  instruction  in 
the  theological  doctrines  of  any  religion  or  of  any  sect.  The 
state  regards  no  one  sect  as  superior  to  any  other,  and  no  the- 
ological views  as  peculiarly  entitled  to  precedence.  It  is  no 
part  of  the  duty  of  the  instructor  to  give  theological  instruction; 
and  if  the  peculiar  tenet  of  any  particular  sect  were  so  taught, 
it  would  furnish  a  weU-grounded  cause  of  complaint  on  the  part 
of  those  who  entertained  different  or  opposing  religious  senti- 
ments. 

But  the  instruction  here  given  is  not  in  fact,  and  is  not  al- 
leged to  have  been,  in  articles  of  faith.  No  theological  doc- 
trines were  taught.  The  creed  of  no  sect  was  affirmed  or 
denied;  the  truth  or  falsehood  of  the  book  in  which  the  schol- 
ars were  required  to  read  was  not  asserted.  No  interference, 
by  way  of  instruction,  with  the  views  of  the  scholars,  whether 
derived  from  parental  or  sacerdotal  authority,  is  shown. 

The  bible  was  used  merely  as  a  book  in  which  instruction  in 
reading  was  given.  But  reading  the  bible  is  no  more  an  inter- 
ference with  religious  belief  than  would  reading  the  mythology 
of  Greece  or  Rome  be  regarded  as  interfering  with  religious 
belief  or  an  affirmance  of  the  pagan  creeds.  A  chapter  in  the 
koiun  might  be  read,  yet  it  would  not  be  an  affirmation  of  the 
truth  of  Mohammedanism,  or  an  interference  with  religious  faith. 
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The  bible  was  used  merely  as  a  reading-book,  and  for  tbe  infor- 
mation contained  in  it,  as  tbe  koran  migbt  be,  and  not  fox 
religious  instruction;  if  suitable  for  tbat,  it  was  suitable  for  the 
purpose  for  whicb  it  was  selected.  No  one  was  required  to 
believe  or  punished  for  disbelief,  either  in  its  inspiration  or 
want  of  inspiration,  in  the  fidelify  of  the  translation  or  its 
inaccuracy,  or  in  any  set  of  doctrines  deducible  or  not  deducible 
therefrom. 

It  is  made,  by  chapter  193,  section  2,  article  7,  the  duty  of  all 
the  instructors  of  youth,  whether  in  public  or  private  institutions, 
"  to  take  diligent  care  and  exert  their  best  endeavors  to  impress 
on  the  minds  of  children  and  youth  committed  to  their  care  and 
instruction  the  priiiciples  of  morality  and  justice,  and  a  sacred 
regard  to  truth;  love  to  their  country;  humanity  and  universal 
benevolence;  sobriety,  industry,  and  frugality;  chastiiy,  mod- 
eration, and  temperance;  and  all  other  virtues  which  are  the 
ornaments  of  human  society."  It  will  not  be  insisted  that  this 
duty,  so  beautifully  set  forth,  is  other  than  in  entire  conformity 
with  the  constitution.  Neither  is  it  claimed  that  the  bible,  in 
any  of  its  translations,  is  adverse  to  sound  morality,  or  those 
virtues  here  designated  as  proper  to  be  inculcated.  The  plaint- 
iff, indeed,  makes  no  objection  to  the  bible  as  a  book  which 
she  may  not  rightfully  be  required  to  read  in  schools,  but  only 
to  a  particular  translation.  Indeed,  the  report  finds  that  she 
was  willing  to  read  from  the  Douay  version.  It  is  apparent  that 
it  is  highly  desirable  that  in  the  same  class  there  should  be  a 
uniformity  of  books  to  be  used.  But  if  the  book  is  proper,  if 
consonant  to  the  soundest  principles  of  morality,  then  is  there 
any  translation  which  can  be  justly  deemed  adverse  to  those 
principles?  Does  the  version  in  which  the  plaintiff  was  willing 
to  read  contravene  sound  morality,  even  in  the  judgment  of  the 
defendants?  Does  the  version  which  the  defendants  required  to 
be  read  conflict,  even  in  the  opinion  of  the  plaintiff,  with  pure 
morality?  If  not,  then  the  book  itself,  alike  in  the  judgment  of 
the  plaintiff  and  the  defendants,  is  one  which  may  be  read  with- 
out reasonable  grounds  of  objection  in  schools.  Bui  while  tho 
book  itself  would  seem  to  be  unobjectionable,  the  controversy 
arises  merely  from  a  difference  between  the  version  directed  by 
the  defendants  to  be  used  and  that  in  which  the  plaintiff  was 
willing  to  read.  It  is  the  remark  of  a  profound  scholar,  that 
there  is  hardly  a  seQtence  in  any  of  the  best  English  authors 
about  the  meaning  of  which,  if  a  question  of  property  were  to 
depend  upon  its  construction,  a  doubt  might  not  be  raised. 
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The  unavoidable  difficulties  of  language,  its  necessary  and 
irremediable  imperfections,  are  enhanced  in  this  case  from  the 
circumstance  that  the  bible  was  first  written  in  a  foreign  tongue. 
The  readings  of  the  various  canonical  books  are  almost  innumer- 
able, amounting  in  the  New  Testament  alone  to  above  fifty 
thousand,  the  inevitable  result  of  transcription  by  individuals  at 
different  and  successive  times.  They  consist,  for  the  most  part, 
in  the  omission  or  insertion  of  words,  in  transpositions,  or  in 
differences  of  termination  where  the  same  word  is  used.  Al- 
though the  various  readings  are  thus  numerous,  yet  but  in  few 
instances  do  they  affect  the  meaning.  There  may  be  a  difference 
in  the  authority  given  to  different  readings,  so  that  probably  no 
two  critical  scholars  could  be  found  who  would  agree  upon  an  en- 
tire identity  of  text.  Besides  variation  of  the  text,  even  when 
that  is  identical,  the  meanings  to  be  attached  to  the  same  word  are 
frequently  numerous,  variant,  and  dependent  upon  its  position 
in  the  text  and  its  connection  with  what  precedes  and  follows. 
Which,  therefore,  may  in  fact  be  the  more  accurate  of  various 
versions  is  a  question  of  scholarly  erudition,  in  respect  to  which 
there  will  be  a  difference  of  opinion  resulting  from  the  different 
education  and  prejudices  of  individuals,  as  well  as  from  the 
intrinsic  and  ineradicable  difficulties  of  the  subject. 

When  the  translation  is  accomplished,  and  an  agreement  as. 
to  the  English  word  is  established,  the  meaning  is  still  a  matter 
of  conflict,  as  is  evidenced  by  the  dogmatic  theology  of  numer- 
ous and  discordant  sects,  who,  all  resorting  to  the  same  common 
source  of  instruction,  differ  so  essentially  in  the  meaning  to  be 
given  to  its  language.  Such  being  the  case,  all  that  is  shown 
by  the  selection  of  one  version  is  simply  a  preference  of  one  over 
another,  when  there  must  from  necessity  be  a  difference  of  opin- 
ion. But  in  case  of  numerous  translations  of  a  work  in  itself 
unobjectionable,  a  preference  may  be  expressed  and  acted  upon 
without  infringing  upon  the  just  rights  of  others.  All  that  is 
done  is,  that  a  committee  for  the  time  being  prefer  one  to  an- 
other. Both,  undoubtedly,  may  be  used  in  schools,  or  both 
may  bo  excluded  therefrom.  Or,  as  uniformity  may  be  desirable, 
one  committee  may  direct  the  use  of  one  and  another  of  a  dif- 
ferent version,  according  to  their  respective  viewQ  of  expediency. 
The  Catholics  deny  the  accuracy  of  portions  of  the  version  com- 
monly used  by  Protestants.  The  Protestants  assert  that  in  some 
respects  the  Douay  version  is  erroneous.  Different  sects  of  the 
Protestants  express  dissatisfaction,  in  some  instances,  with  both. 
The  adoption  of  one  is  no  authoritative  sanction  of  purity  of  text 
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or  accuracy  of  translation.  School  committees  could  rarely  be 
found  competent  to  settle  those  questions.  It  is  simply  the 
adoption  of  a  particular  yersion  of  a  work,  which,  from  the 
idiomatic  English  of  the  translation,  and  the  sublime  moraliiy 
of  its  teachings,  furnishes  the  best  illustration  which  the  language 
aflords  of  pure  English  undefiled,  and  is  best  fitted  to  strengthen 
the  morals  and  promote  the  yirtues  which  adorn  and  dignify 
social  life. 

The  oontroven^  seems  to  resolye  itself  into  the  inquiry, 
whether  there  is  anything  in  the  constitution  which,  in  case  of 
different  translations  of  a  work  fitting  and  proper  for  schools, 
forbids  the  requirement  of  the  use  of  a  particular  version  as  a 
reading-book  by  those  who  may  conscientiously  believe  it  to 
have  been  in  some  respects  erroneously  made.  If  so,  it  is 
obvious  that  the  particular  version  must  be  entirely  prohibited, 
for  if  the  plaintiff  has  a  constitutional  right  to  be  absolved  from 
a  regulation  of  the  school  requiring  its  reading  because  it  is  in 
conflict  with  her  religious  conscientious  belief,  it  is  not  easy  to 
perceive  why  she  has  not  an  equally  valid  ground  of  objection 
to  hearing  it  read.  If  so,  as  others  may  have  their  consciences, 
it  follows,  not  merely  that  no  translation  of  the  bible  can  be 
used,  but  that  no  book  can  be  used  which  may  contain  any 
proposition  opposed  to  the  conscientious  belief  of  any  scholar. 

The  language  of  the  constitution  upon  which  the  learned 
counsel  for  the  plaintiff  relies,  in  support  of  the  grounds  by 
him  taken  in  argument,  is  found  in  article  1,  section  8,  and  is 
in  these  words:  ''All  men  have  a  natural  and  unalienable  righi 
to  worship  Almighty  Ood  according  to  the  dictates  of  their  own 
consciences,  and  no  one  shall  be  hurt,  molested,  or  restrained  in 
his  person,  liberty,  or  estate  for  worshiping  Gk>d  in  the  manner 
and  season  most  agreeable  to  the  dictates  of  his  own  conscience, 
nor  for  his  religious  professions  or  sentiments,  provided  he  does 
not  disturb  the  public  peace,  nor  obstruct  others  in  their  relig- 
ious worship;  and  all  persons  demeaning  themselves  peaceably, 
as  good  members  of  the  state,  shall  be  equally  under  the  pro- 
tection of  the  laws,  and  no  subordination  nor  preference  of  any 
sect  or  denomination  to  another  shall  ever  be  established  by  law, 
nor  shall  any  religious  tests  be  required  as  a  qualification  for 
any  office  or  trust  under  this  state." 

The  clause  in  the  constitution  upon  which  reliance  is  specially 
placed  is  that  "  no  one  shall  be  hurt,  molested,  or  restrained 
in  his  person,  liberty,  or  estate  for  worshiping  God  in  the  man- 
ner and  season  most  agreeable  to  the  dictates  of  his  own  con< 
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science,  nor  for  his  religious  professions  or  sentiments,  proTided 
he  does  not  disturb  the  public  peace,  nor  obstruct  others  in 
their  religious  worship."  The  object  of  this  clause  was  to  pro- 
tect all — ^the  Mohammedan  and  the  Biahmin,  the  Jew  and  tiie 
Christian,  of  eyexy  diversily  of  religious  opinion,  in  the  unre-' 
strained  liberty  of  worship  and  religious  profession,  provided 
the  public  peace  should  not  thereby  be  endangered  nor  the 
worship  of  others  obstructed.  It  was  to  preyent  pains  and 
penalties,  imprisonment  or  the  depriyation  of  social  or  political 
rights,  being  imposed  as  a  penalty  for  religious  professions  and 
opinions. . 

It  was  held  by  the  supreme  court  of  Massachusetts,  in  Thurs" 
ton  y.  WkUney,  2  Cush.  104,  thai  the  rejection  of  a  witness  as 
incompetent  by  reason  of  his  want  of  religious  belief  was  not  a 
violation  of  the  second  article  of  the  bill  of  rights,  which  is 
similar  in  its  language  to  the  constitutional  provisions  in  this 
state,  to  which  reference  has  been  made.  **  It  was,"  says  Wilde, 
J.,  ''  intended  to  prevent  persecutions  by  punishing  any  one 
for  his  religious  opinions,  however  erroneous  they  might  be." 

Another  clause  in  the  constitution  upon  which  reliance  is 
placed  is,  that  **  no  subordination  nor  preference  of  any  sect  or 
denomination  to  janother  shall  ever  be  established  by  law." 
This  clause  obviously  provides  for  the  equality  of  all  sects,  and 
forbids  the  preference  of  one  over  another.  It  is  insisted  that 
here  is  a  preference  by  law.  This  relates  to  an  act  of  the  legis- 
lature, which  shall  establish  the  preference  of  one  sect  and  the 
subordination  of  others.  The  selection  of  a  school-book  is  no 
preference  within  tlus  clause.  The  choice  is  left  entirely  to  the 
popular  will.  One  set  of  town  officers  may  make  one  selection, 
and  another  may  make  an  entirely  different  one.  The  most 
unrestrained  liberty  of  choice  is  given.  It  would  be  a  novel 
doctrine  that  learning  to  read  out  of  one  book  rather  than 
another,  or  out  of  one  translation  rather  than  another  of  a  book 
conceded  to  be  proper,  was  a  legislative  preference  of  one  sect 
to  another,  when  all  that  is  alleged  is,  that  the  art  of  reading 
only  was  taught,  and  that  without  the  slightest  indication  of 
or  instruction  in  theological  doctrines. 

If  this  were  to  be  regarded  as  a  legislative  preference,  much 
more  must  those  laws  by  which  the  sabbath  is  established  as  a 
day  of  rest,  in  which  labor,  except  for  necessity,  is  prohibited 
being  done,  be  regarded  as  a  subordination  of  the  religious 
views  of  all  other  sects  to  those  holding  that  day  sacred.  In- 
deed, this  very  objection  has  in  many  states  been  raised  against 
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the  consiituiionality  of  such  laws.  The  case  of  Specht  v. 
Commonweallhy  8  Pa.  St.  312,  involyed  the  question  whether 
the  members  of  a  sect  who  conscientiously  observe  the  seventh 
day  of  the  week  as  the  Christian  sabbath  are,  upon  conviction 
for  violating  the  first  day  of  the  week,  or  Sunday,  by  working 
or  pursuing  any  worldly  employment,  amenable  to  the  penalties 
inflicted  by  the  act  of  the  assembly.  In  answer  to  the  position 
that  it  exalts  the  religious  belief  of  certain  sects  over  that  of 
others,  Bell,  J.,  says:  **  Though  it  may  have  been  a  motive  with 
the  law-makers  to  prohibit  the  profanation  of  a  day  regarded  by 
them  as  sacred,  it  is  not  perceived  how  this  fact  can  vitally 
affect  the  question  at  issue.  All  agree  that  to  the  well-being  of 
society  periods  of  rest  are  necessary.  To  be  productive  of  the 
required  advantage,  these  periods  must  recur  at  stated  inter- 
vals, so  that  the  mass  of  which  the  community  is  composed  may 
enjoy  respite  from  labor  at  the  dame  time.  They  may  be  estab' 
lished  by  common  consent,  or,  as  is  conceded,  the  legislative 
power  of  the  state  may,  without  impropriety,  interfere  to  fix  the 
time  of  their  stated  return,  and  enforce  obedience  to  their  direc- 
tion. When  this  happens,  some  one  day  must  be  selected,  and 
it  has  been  said  that  the  round  of  the  week  presents  none 
which,  being  preferred,  might  not  be  regarded  as  favoring  some 
one  religious  sect.  In  a  Christian  community,  where  a  very 
large  majority  of  the  ][)eople  celebrate  the  first  day  of  the  week 
as  their  chosen  period  of  rest  from  labor,  it  is  not  surprising 
that  that  day  should  have  received  the  legislative  sanction,  etc. 
Yet  this  does  not  change  the  character  of  the  enactment.  It  is 
still  essentially  a  civil  institution,  made  for  the  government  of 
man  as  a  member  of  society,  and  obedience  to  it  may  properly 
be  enforced  by  penal  sanctions." 

In  South  Carolina  the  question  arose  whether  Jews  could 
enjoy  immunity  from  the  law  prohibiting  sales  on  Sunday. 
This  question  was  very  fully  considered  in  Charleston  v,  Benjor 
min,  1  Law  Bep.,  N.  S.,  7,  and  it  was  there  held  that  the  right 
of  appointing  the  sabbath  as  a  day  of  rest  from  labor  must  be 
regarded  as  a  municipal  institution  conducive  to  civil  expedi- 
ence. **  This,"  says  O'Neall,  J.,  *'  is  a  mere  police  or  municipal 
regulation.  If  the  Israelite  were  allowed  to  make  the  objection 
that  he  could  not  be  constitutionally  restrained  from  pursuing 
public  business  on  Sunday,  the  infidel  would  say,  'All  days  are 
alike  to  me,  and  therefore  I  will  at  all  times  piursue  my  busi- 
ness.' Such  an  assumption  is  so  preposterous  that  no  one  #:e 
would  tolerate  it."    The  same  views  were  held  in  Shaw  v.  State^               I  ^ 
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10  Ark.  262,  and  in  Commonwealth  y.  Wolfe,  3  Serg.  &  B.  48. 
It  was  held  by  the  supremo  court  of  Ohio,  in  Bloom  v.  Richards^ 
8  Ohio  St  888,  that  the  statute  prohibiting  labor  on  the  sabbath 
is  to  be  regarded  as  a  mere  municipal  or  police  regulation,  the 
Talidity  of  which  is  neither  weakened  nor  strengthened  by  the 
fact  that  the  day  of  rest  it  enjoins  is  the  sabbath.  By  recurring 
to  the  debates  of  the  convention  by  which  the  constitution  of 
this  state  was  formed,  it  will  be  perceived  that  the  establish- 
ment of  the  sabbath  was  regarded  simply  as  a  civil  institution; 
while  it  was  conceded  that  it  was  within  the  general  powers  of 
the  l^slature  to  select  a  day  of  rest,  on  which  labor  and  recre- 
ation might  be  prohibited,  it  was  denied  that  they  had  any  right 
to  prescribe  this  as  a  day  of  worship  to  those  who  might  be- 
lieve another  to  be  the  proper  sabbath:  Perley's  Debates,  74. 

The  Jews  and  the  Seventh-day  Baptists,  regarding  Saturday 
as  divinely  set  apart  for  rest,  find  legal  impediments  to  labor  on 
the  Christian  sabbath,  when  they  believe  it  may  be  lawfully 
done,  and  conscientious  scruples  to  their  laboring  on  the  pre- 
ceding day,  so  that  between  the  law  and  their  consciences  they 
are  compelled  to  abstain  from  labor  on  both  days;  yet  this  is 
not  regarded  as  hurting,  molesting,  or  restraining  them  in  their 
persons,  liberties,  or  estates,  within  the  meaning  or  constitu- 
tional prohibitions  similar  to  our  own,  nor  as  creating  a  subordi- 
nation or  preference  of  one  sect  over  another.  Much  more, 
then,  should  not  the  selection  of  the  bible  as  a  book  in  which 
reading  only  is  to  be  taught  be  regarded  as  in  the  slightest  de- 
gree in  conflict  with  this  portion  of  the  bill  of  rights. 

But  the  objection  is  urged  that  this  is  the  creation  of  a  relig- 
ious test.  But  no  requirements  as  to  belief  are  made  essential  to 
entitle  a  scholar  to  the  benefits  of  the  common  schools  of  the 
state.  He  may  be  a  Jew  or  Mohammedan,  a  Catholic  or  Prot- 
estant; he  may  believe  much  or  little,  according  to  the  instruc- 
tions received  at  home — and  for  no  such  cause  is  he  to  be  de- 
prived of  instruction.  The  state  opposes  no  test  or  other 
impediment  for  the  purpose  of  debarring  any  one  from  the 
public  schools.  But  the  claim  of  the  plaintiff  is  much  more 
liable  to  the  exception  that  it  is  creating  the  subordination  or 
preference  of  one  sect  or  denomination  over  another.  Her 
claim  to  be  exempted  from  a  general  regulation  of  the  school 
rests  entirely  on  her  religious  belief,  and  is  to  the  extent  that 
the  choice  of  reading-books  shall  be  in  entire  subordination  to 
her  faith,  and  because  it  is  her  faith.  The  preference  is  mani< 
festiy  given,  if,  in  the  selection  to  be  made,  the  defendants 
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were  bound  to  defer  to  the  doctrines  and  authority  and  teach- 
ings of  the  sect  of  which  she  is  a  member.  The  right  of  nega- 
tion is,  in  its  operation,  equivalent  to  that  of  proposing  and 
establishing.  The  right  of  one  sect  to  interdict  or  expurgate 
would  place  all  schools  in  subordination  to  the  sect  interdicting 
or  expurgating. 

If  the  claim  is  that  the  sect  of  which  the  child  is  a  member 
has  the  right  of  interdiction,  and  that  any  book  is  to  be  ban- 
ished because  under  the  ban  of  her  church,  then  the  prefer- 
ence is  practically  given  to  such  church,  and  the  very  mischief 
complained  of  is  inflicted  on  others.  If  Locke  and  Bacon  and 
Milton  and  Swift  are  to  be  stricken  from  the  list  of  authors  which 
may  be  read  in  schools,  because  the  authorities  of  one  sect  may 
have  placed  them  among  the  list  of  heretical  writers  whose 
works  it  neither  permits  to  be  printed  nor  sold  nor  read,  then 
the  right  of  sectarian  interference  in  ihe  selection  of  books  is  at 
once  yielded,  and  no  books  can  be  read  to  the  reading  of  which 
it  may  not  assent.  Because  Galileo  and  Copernicus  and  Newton 
may  chance  to  be  found  in  some  prohibitory  index,  is  that  a 
reason  why  the  youth  of  the  country  should  be  educated  in  ig- 
norance of  the  scientific  teachings  of  those  great  philosophers? 
If  the  bible,  or  a  particular  version  of  it,  may  be  excluded  from 
schools  because  its  reading  may  be  opposed  to  the  teachings  of 
the  authorities  of  any  church,  the  same  result  may  ensue  as  to 
any  other  book.  If  one  sect  may  object,  the  same  right  must 
be  granted  to  others.  This  would  give  the  authorities  of 
any  sect  the  right  to  annul  any  regulation  of  the  constituted 
authorities  of  the  state,  as  to  the  course  of  study  and  the  books 
to  be  used.  It  is  placing  the  legislation  of  tiie  state,  in  the 
matter  of  education,  at  once  and  forever  in  subordination  to 
the  decrees  and  the  teachings  of  any  and  all  sects,  when  their 
members  conscientiously  believe  such  teachings.  It  at  once 
surrenders  the  power  of  the  state  to  a  government  not  emanat- 
ing from  the  people,  nor  recognized  by  the  constitution.  The 
case  finds  that  the  authorities  of  the  sect  of  which  the  plaintiff 
is  u  member  regard  it  sinful  to  read  in  the  version  directed  by 
the  defendants;  but  if  a  book  is  to  be  excluded  for  that  cause 
in  one  instance  it  must  be  in  all,  and  the  use  of  books  would  be 
mode  to  depend,  not  upon  the  judgment  of  those  to  whom  the 
law  intrusts  their  selection,  but  upon  that  of  the  authorities  of 
a  church,  so  that  each  sect  would  Lave  precedence  as  a  sect  and 
trr  that  cause. 

From  the  report  it  appears  that  the  plaintiff,  from  conscien- 
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tions  religioiis  scmples,  refused  to  read  in  the  yersion  designated 
by  the  defendants  as  the  one  to  be  used,  and  that  she  and  her 
father  both  regarded  it  as  sinful  so  to  do,  both  haying  been  so 
taught  by  the  authorities  of  the  church  of  which  thej  are  mem- 
bers. As  the  suit  is  by  the  child,  as  her  rights  only  are  alleged 
to  be  violated,  the  conscientious  religious  views  of  the  father 
are  not  involved  in  the  determination  of  this  suit.  He  is  no 
party  to  it,  for  the  purpose  of  obtaining  compensation,  nor  is  it 
brought  on  account  of  any  infraction  of  his  rights.  The  real  in* 
quiiy  is,  whether  any  book  opposed  to  the  real  or  asserted  con- 
scientious views  of  a  scholar  can  be  legally  directed  to  be  used 
as  a  school-book,  in  which  such  scholar  can  be  required  to  read. 
The  claim  on  the  part  of  the  plaintiff  is  that  each  and  every 
scholar  may  set  up  its  own  conscience  as  over  and  above  the 
law.  It  is  a  claim  of  an  exemption  from  a  general  law  because 
it  may  conflict  with  the  particular  conscience. 

The  action  being  by  the  scholar,  the  invasion  being  of  its 
rights,  it  is  apparent  that  if  the  fact  of  opposition  to  conscience 
on  the  part  of  a  child  affords  a  well-grounded  reason  for  its 
exemption  from  the  general  rules  of  the  school,  it  may  oper- 
ate to  the  exclusion  of  books  to  an  indefinite  extent.  As  the  ex- 
istence of  conscientious  scruples  as  to  the  reading  of  a  book  can 
only  be  known  from  the  assertion  of  the  child,  its  mere  assertion 
must  suffice  for  the  exclusion  of  any  book  in  the  reading  or  in 
the  hearing  of  which  it  may  allege  a  wrong  to  be  done  to  its 
religious  conscience.  The  claim,  so  far  as  it  may  rest  on  con- 
science, is  a  claim  to  annul  any  regulation  of  the  state  made  by 
its  constituted  authorities.  As  a  right  existing  on  the  part  of 
one  childy  it  is  equally  a  right  belonging  to  all.  As  it  relates  to 
one  book,  so  it  may  apply  to  another,  whether  relating  to  science 
or  to  morals.  Error  may  reach  the  understanding  by  the  hearing 
equally  as  by  vision — ^by  the  ear  as  by  the  eye.  As  the  child 
may  object  to  reading  any  book,  so  it  may  equally  object  to 
hearing  it  read,  for  the  same  cause;  and  thus  the  power  of  selec- 
tion of  books  is  withdrawn  from  those  to  whom  the  law  intrusts 
it,  and  by  the  right  of  negation  is  transferred  to  the  scholars. 

The  right  as  claimed  undermines  the  power  of  the  state.  It 
is  that  the  will  of  the  majority  shall  bow  to  the  conscience  of 
the  minority,  or  of  one.  If  the  several  consciences  of  the  schol- 
ars are  permitted  to  contravene,  obstruct,  or  anniQ  the  action  of 
the  state,  then  power  ceases  to  reside  in  majorities  and  is  trans- 
ferred to  minorities.  Nor  is  this  all:  while  the  laws  arc  made 
and  established  by  those  of  full  age,  the  right  of  obstruction, 
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of  interdiction,  is  given  to  any  and  all  children,  of  however  so 
immature  an  age  or  judgment. 

Neither  can  the  committee  select  books,  for  thej  do  not  know 
all  easting,  and  they  can  not  foreknow,  all  contingent  and  pro- 
spective ^ruples  of  conscience.  If  the  fact  that  a  book,  or  some 
portions  of  it,  is  not  in  accordance  with  the  conscientious  scru- 
ples of  some  scholar  makes  the  requirement  of  its  use  by  such 
scholar,  or  the  permission  of  its  use  by  another  to  whom  it  is 
unobjectionable,  in  the  presence  of  the  dissenting  scholar,  the 
unconstitutional  exercise  of  power,  then  the  constitutional  selec- 
tion of  books  becomes  a  variable  quantity,  dependent  on  the 
present  and  temporary  conscience  of  every  scholar  in  eveiy 
school. 

But  while  the  constitution  recognizes  ''the  goodness  of  the 
Sovereign  Buler  of  the  universe,"  it  does  not  recognize  the 
superiority  of  any  form  of  religion,  or  of  any  sect  or  denomina- 
tion. It  knows  no  religion,  nor  form  of  religion  as  such,  as 
having  any  binding  force  over  its  citizens,  against  its  will  con- 
stitutionally expressed.  It  regards  the  pagan  and  the  Mormon, 
the  Brahmin  and  the  Jew,  the  Swedenborgian  and  the  Buddhist, 
the  Catholic  and  the  Quaker,  as  all  possessing  equal  rights.  The 
decrees  of  a  council,  or  the  decisions  of  the  ulenuif  are  alike 
powerless  before  its  will.  It  acknowledges  no  government  ex- 
ternal to  itself — no  ecclesiastical  or  other  organization  as  having 
power  over  its  citizens,  or  any  right  to  dispense  with  the  obli- 
gation of  its  laws.  Its  doctrine  is  the  supremacy  of  the  people, 
and  that  '*  all  free  governments  are  founded  on  their  authority, 
and  instituted  for  their  benefit.'* 

The  legislature  establishes  general  rules  for  the  guidance  of 
its  citizens.  It  does  not  necessarily  follow  that  they  are  uncon- 
stitutional, nor  that  a  citizen  is  to  be  legally  absolved  from 
obedience  because  they  may  conflict  with  his  conscientious  views 
of  religious  duty  or  right.  To  allow  this  would  be  to  subordi- 
nate the  state  to  the  individual  conscience.  A  law  is  not  un- 
constitutional because  it  may  prohibit  what  a  citizen  may  con- 
scientiously think  right,  or  require  what  he  may  conscientiously 
think  wrong.  The  state  is  governed  by  its  own  views  of  duty. 
The  right  or  wrong  of  the  state  is  the  right  or  wrong  as  declared 
by  legislative  acts  constitutionally  passed.  It  may  pass  laws 
against  polygamy,  yet  the  Mormon  or  Mohammedan  can  not 
claim  an  exemption  from  their  operation,  or  freedom  from  pun- 
ishment imposed  upon  their  violation,  because  they  may  believe, 
however  conscientiously,  that  it  is  an  institution  founded  on  the 
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soundest  political  wisdom,  and  restiog  on  the  sure  foundation 
of  inspired  revelation.  It  may  establidi  a  day  of  rest  as  a  civil 
institution,  though  the  effect  of  it  may  be  to  deprive  the  Jew  of 
one  sixth  of  his  time  for  purposes  of  labor  or  of  business. 

The  claim  of  exemption  from  the  operation  of  a  general  law, 
as  a  matter  of  right,  has  received  the* consideration  of  courts 
of  the  greatest  learning  and  ability.  The  case  of  Simons  v. 
Oraig,  2  Penr.  &  W.  412  [23  Am.  Dec.  88],  involved  the  question 
whether  the  affidavit  of  a  Jew,  who  was  one  of  the  plaintiffs, 
that  he  could  not  appear  in  court  on  Saturday  from  conscien- 
tious scruples,  that  day  being  his  .sabbath,  and  that  the  cause 
could  not  be  tried  without  his  assistance,  presented  a  ground 
for  the  continuance  of  the  case.  In  delivering  the  opinion  of 
the  court,  Oibson,  C.  J.,  says:  "The  religious  scruples  of  per- 
sons concerned  in  the  administration  of  justice  will  receive  all 
the  indulgence  that  is  compatible  with  the  business  of  govern- 
ment; and  had  circumstances  permitted,  this  case  would  not 
have  been  ordered  to  trial  on  the  Jewish  sabbath.  But  when 
a  continuance  for  conscience'  sake  is  claimed  as  a  matter  of 
right,  the  matter  assumes  a  different  aspect.  It  has  never 
been  held,  except  in  a  single  instance,  that  the  course  of 
justice  may  be  obstructed  by  any  scruple  or  obligation  what- 
ever. The  sacrifice  that  ensues  from  an  opposition  of  consci- 
entious objection  to  the  performance  of  a  civil  duly  ought, 
one  would  think,  to  be  on  the  part  of  him  whose  moral  or 
religious  idiosyncrasy  makes  it  necessaiy;  else  a  denial  of  the 
lawfulness  of  capital  punishment  woidd  exempt  a  witness  from 
testifying  to  facts  that  might  serve  to  convict  a  prisoner  of  mur- 
der, or,  to  say  nothing  of  the  other  functionaries  of  the  law,  ex- 
cuse a  sheriff  for  refusing  to  execute  one  capitally  convicted. 
This  is  an  exemption  which  no  one  would  claim,  yet  it  would 
inevitably  follow  from  the  principle  insisted  on  here."  In  Com- 
vumwedUh  v.  Lesher,  17  Serg.  &  K.  155,  the  question  arose 
whether  it  was  a  good  cause  of  challenge  to  a  juror,  by  the 
commonwealth  in  a  capital  case,  that  he  has  conscientious 
scruples  on  the  subject  of  capital  punishment.  **  The  ques- 
tion," remarks  Oibson,  C.  J.,  "  has  been  argued  in  part  as  if  it 
rstood  on  a  challenge  by  the  juror  himself.  It  would  be  more 
difficult  to  sustain  such  a  challenge  than  that  which  has  been 
made  by  the  attorney  general.  It  is  declared  in  the  constitu- 
tion that  '  no  human  authority  can  in  any  way  control  or  inter- 
fere with  the  rights  of  conscience:'  Art.  9,  sec.  3.  But  what 
9xe  those  rights  ?    Simply  a  right  to  worship  the  Supreme  Be- 
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ing  according  to  the  dictates  of  the  heart;  to  adopt  any  creed 
or  hold  any  opinion  whatever  on  the  subject  of  religion,  and  to 
do  or  forbear  to  do  any  act  the  doing  or  forbearing  of  which  is 
not  prejudicial  to  the  public  weal.  But,  Salua  populi  suprema 
lex,  is  a  maxim  of  universal  application;  and  when  liberty  of 
conscience  would  interfere  with  the  paramount  rights  of  the 
public,  it  ought  to  be  restrained.  Even  Mi*.  Jefferson,  than 
whom  a  more  resolute  champion  of  liberty  never  lived,  claims 
no  indulgence  for  anything  that  is  detrimental  to  society,  though 
it  springs  from  a  religious  belief  or  no  belief  at  all.  His  posi- 
tion is  that  civil  government  is  instituted  only  for  temporal  ob- 
jects, and  that  spiritual  matters  are  legitimate  subjects  of  civil 
cognizance  no  further  than  they  may  stand  in  the  way  of  those 
objects.  He  denies  the  right  of  society  to  interfere  only  when 
society  is  a  party  in  interest,  the  question  and  the  conse- 
quence being  between  the  man  and  his  Creator.  But  as  far  as 
the  interests  of  society  are  involved,  its  right  to  interfere  on 
the  principle  of  self-preservation  is  not  disputed.  And  this 
right  is  resolvable  into  the  most  absolute  necessity,  for  were 
the  laws  dispensed  with  whenever  they  happen  to  come  into 
collision  with  some  supposed  religious  obligation,  government 
would  be  perpetually  falling  short  of  the  exigency.  There  are 
few  things,  however  simple,  that  stand  indifferent  in  the  view 
of  all  sects  into  which  the  Christian  world  is  divided."  In 
Stanshury  v.  Marks,  2  Dall.  213,  a  Jew  who  refused  to  be  sworn 
as  a  witness  in  a  cause  tried  on  a  Saturday,  because  it  was  his  sab- 
bath, was  fined  by  the  court.  In  United  States  v.  Coolidge,  2  Grail. 
364,  one  who  was  not  a  Quaker,  but  who  refused  to  be  sworn  on 
the  ground  of  conscientious  scruples,  was  in  consequence  of  such 
refusal  committed  as  for  a  contempt.  The  conscientious  belief 
of  religious  duty  furnishes  no  legal  defense  to  the  doing  or  re- 
fusing to  do  what  the  state  within  its  constitutional  authority 
may  require.  If  it  were  so,  the  obligations  of  a  statute  would 
depend,  not  upon  the  will  of  the  state,  but  upon  its  conformity 
with  the  religious  convictions  of  its  members.  When  a  conflict 
arises,  as  it  may,  between  the  requirements  of  law  and  the  obli- 
gations of  conscience,  each  man  must  determine  his  course  of 
action  according  to  his  views  of  duty  and  of  right. 

The  claim  on  the  part  of  the  plaintiff  has  been  argued  as  a 
question  of  strict  right.  As  such,  without  reference  to  what 
may  be  wise  or  expedient,  it  has  been  considered  and  determined 
by  the  court. 

The  trust  conferred  upon  those  who  have  the  superintendenoe 
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of  our  public  schools  is  hardly  inferior  in  importance  to  that  of 
the  administration  of  the  government.  Indeed,  the  government 
itself  depends  in  no  slight  degree  upon  the  education  of  those 
by  whom  it  is  hereafter  to  be  controlled.  Amid  the  various  and 
conflicting  differences  on  moral,  political,  and  religious  subjects, 
there  is  need  of  mutual  charity  and  forbearance— of  mutual  con- 
cession and  compromise.  Large  masses  of  foreign  population 
are  among  us,  weak  in  the  midst  of  our  strength.  Mere  citizen- 
ship is  of  no  avail,  unless  they  imbibe  the  liberal  spirit  of  our 
laws  and  institutions,  unless  they  become  citizens  in  fact  as  well 
as  in  name.  In  no  other  way  can  the  process  of  assimilation  be 
so  readily  and  thoroughly  accomplished  as  through  the  medium 
of  the  public  schools,  which  are  alike  open  to  the  children  of 
the  rich  and  the  poor,  of  the  stranger  and  the  citizen.  It  is  the 
duty  of  those  to  whom  this  sacred  tr^ist  is  confided  to  discharge 
it  with  magnanimous  liberality  and  Christian  kindness.  While 
the  law  should  reign  supreme,  and  obedience  to  its  commands 
should  ever  be  required,  yet  in  the  establishment  of  the  law 
whica  is  to  control  there  is  no  principle  of  wider  application 
and  of  higher  wisdom — commending  itself  alike  to  the  broad 
field  of  legislative,  and  the  more  restricted  one  of  municipal, 
action;  to  those  who  enact  the  law)  as  well  as  those  who,  enjoy- 
ing its  benefits  and  privileges,  should  yield  to  its  requirements — 
than  a  precept  which  is  found  with  almost  verbal  identity  in  the 
versions  which,  from  education  and  association,  are  endeared  to 
the  respective  parties  in  litigation — '*A11  things  whatsoever  ye 
would  that  men  should  do  to  you,  do  ye  even  so  to  them,  for 
this  is  the  law  and  the  prophets.* 
Plaintiff  nonsuit. 

Shepley,  C.  J.,  and  Tennt  and  Howabd,  JJ.,  concurred. 


Courts  can  not  Annul  Legislation  because  It  is  Unwise,  Im- 
politic, OR  Inexpedient:  Winter  v.  Jones,  54  Am.  Dec.  379,  385.  A  court 
can  uof.  determine  the  reasonableness  of  a  legislative  act:  Moor  v.  Veazie,  52 
Id.  65i}.  A  statute  against  common  reason  is  not  invalid  on  that  account: 
Flint  River  SteamboeU  Co.  v.  Ibater,  48  Id.  249,  per  Lumpkin,  J.  The  legis- 
lature may  enact  whatever  laws  it  may  please,  provided  they  be  not  uncon- 
stitutional: Hoke  V.  Henderson,  25  Id.  677 ;  and  see  the  note  to  Flinl  River  Stecun^ 
boat  Co,  V.  Foster^  48  Id.  269.  And  the  power  of  courts  to  declare  a  statute 
unconstitutional  is  to  be  exercised  with  the  most  guarded  circumspection  and 
care:  Baugher  v.  Nelson^  52  Id.  694. 

The  principal  case  is  cited  in  Stale  v.  WJuU,  82  Ind.  286;  S.  C,  42  Am. 
Bep.  496.  to  the  point  that  the  trustees  of  a  college  have  full  power  to  pr» 
scribe  reasonable  regulations  for  the  government  of  tlie  students  therein. 
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Peitats  Pbopkbtt  mat  ve  Appbopbiated  to  Pubuo  Un  bt  Statv 
WHXM-  Pubuo  NBCBSSirr  ob  Utilitt  Rbquibbs  It,  upon  Bocnring  to 
the  owner  »  just  oompeniation  for  any  injury  ha  may  rastain.  This  is  a 
portion  of  its  inherent  sovereignty,  and  is  an  exercise  of  the  right  ol 
eminent  domain  as  contradistinguished  from  that  of  the  taxing  power. 

Taxing  Powxb  is  to  bb  Distinouishkd  from  Rionx  of  Eminsict  Do- 
main. The  former  exacts  money  or  services  from  individuals,  as  and 
for  their  respective  shares  of  contribution  to  any  public  burden;  the 
latter  takes  private  property,  not  as  the  owner's  share  of  oontributioQ  to 
a  public  burden,  but  as  so  much  beyond  his  share. 

Special  Compensation  is  to  be  Made  fob  Pbiyate  Pbopertt  Taken 
UNDEB  Right  of  Eminent  Domain,  because  the  government  is  a  debtor 
for  the  property  so  taken;  but  not  in  taxation,  because  the  payment  d 
taxes  is  a  duty,  and  creates  no  obligation  to  repay,  otherwise  than  in  the 
proper  application  of  the  tax. 

Law  Which  Pbovides  fob  Opening  of  Stbeet  ob  Boad  is  Constito- 
tional,  where  it  imposes  all  the  costs  on  those  who  are  the  more  imme- 
diately benefited  instead  of  the  community  at  large. 

COTENANT  that  PuRCHASEB  SHALL  HAVE  UsE  OF  StBEETS  IS  ImPUSD 

FBOM  Sale,  where  a  party  sells  property  lying  witliin  the  limits  of  a 
city,  and  in  th^  conveyance,  bounds  it  by  streets  designated  as  such  in 
the  conveyance,  or  on  a  map  made  by  the  city,  or  by  the  owner  of  the 
property. 
kn  Denting  Owneb  Use  of  ms  Lakd  without  Compensation  is  Un- 
constitutional AND  Void;  it  is  in  fact  an  act  of  confiscation.  An  act 
worded  thus:  *'  That  no  person  shall  be  entitled  to  damages  for  any  im- 
provement, unless  the  same  shall  have  been  made  or  erected  before  tbf 
laying  out  or  locating  of  such  street,"  is  one  ot  this  sort. 

lit 
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COMPKNSATION    MUgT    BX  AlLOWKD  TO  OWVXB  Of    LOT    LtXKO  ON    BlD  Of 

Strkxt  Taken  fob  Pubuo  Use,  predsely  as  if  no  snoh  itroet  mm 
opened  over  it. 

PlTRCHASXR    OP    LOT    BOUNDED  IN    FbONT    BT    CxBTAIN    StBEXT  ACQUIRES 

Eight  to  Use  of  Such  Street  as  a  street,  and  a  subsequent  pur- 
chaser, from  the  same  vendor,  of  the  lot  upon  the  bed  of  the  street  in 
froDt  acquires  only  the  naked  fee,  subject  to  an  easement,  or  right  of 
way,  not  only  in  the  prior  purchaser  but  in  the  public,  and  is  entitled  to 
but  nominal  damages  for  its  condemnation  upon  the  opening  of  the 
street. 
True  Rule,  where  there  has  been  No  Dedication,  op  Assessing  Dam- 
AGES  IS  to  Value  Lot  Prbciselt  as  though  No  Street  was  to  be 
Opened.  To  do  this  the  value  of  neighboring  and  contiguous  lots  may 
be  looked  to»  but  they  do  not  furnish  an  unerring  standard  to  measure 
the  value  of  the  lot  condemned. 

Appbajl  from  the  criminal  court  of  Baltimore  city.  The  mayor 
and  city  council  of  Baltimore,  under  ordinance  of  May  22, 1851, 
directed  the  opening  of  East  Biddle  street,  in  said  city,  from 
Cathedral  to  Charles  streets.  The  commissioners  for  opening 
Btreets  performed  their  duties  under  this  ordinance,  and  made  a 
return  of  their  proceedings  to  the  register  of  the  city,  and  from 
their  assessment  of  damages  and  benefits  to  him,  William  A. 
Moale,  who  was  the  owner  of  property  on  the  line  of  the  street 
proposed  to  be  opened,  appealed  to  the  criminal  court  of  Balti* 
more  dty,  under  the  act  of  1817,  chapter  148,  section  16,  and 
lerised  ordinances  of  Baltimore  city.  No.  17,  section  9.  The 
plat  on  page  278  will  illustrate  the  location  of  East  Biddle 
street  and  the  adjoining  lots.  Lots  1,  2,  8,  4,  5,  9,  and  10, 
with  others,  were  sold  by  a  trustee  under  a  decree  of  the  court 
of  chancery,  and  in  the  advertisement  of  sale  East  Biddle 
street  was  distinctly  referred  to  in  the  description  of  all.  At 
this  sale,  October  14,  1848,  William  Frick  purchased  lot  No. 
4,  and  Moale,  lots  Nos.  1  and  5.  Moale  subsequently  pur- 
chased all  the  others  at  private  sale.  These  deeds  were  con- 
finned  by  the  chancellor,  and  Moale  received  but  one  deed 
for  his  entire  purchase,  and  it  included  lots  Nos.  3  and  9 
in  the  bed  of  Biddle  street.  The  south-west  comer  lot  Moale 
liad  purchased  in  1846.  Moale,  at  the  trial,  proved  the  value 
per  front  foot  of  the  lots  on  Cathredal  and  Charles  streets  3n 
each  side  of  Biddle  street.  But  the  same  witnesses,  bj  whom 
this  was  done,  said  they  did  not  regard  the  bed  of  Biddle  street, 
as  owned  by  Mr.  Moale,  worth  anything,  it  being  the  bed  of  a 
street  laid  down  on  Poppleton's  plat,  and  therefore  liable  to  be 
taken  at  any  time  by  the  city  as  a  street,  and  hence  worthless 
lor  aoj  other  purpose.    Evidence  was  also  given  that  in  the 
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negotiation  for  the  sale  of  this  property  between  the  trustee  and 
Moale  the  lots  on  the  bed  of  the  street  were  estimated  at  a  nom- 
inal value.  Upon  this  evidence,  Moale  asked  three  instructions 
to  the  jury,  but  they  were  rejected;  and  the  jury  instructed  that 
in  making  their  estimate  of  the  damages  sustained  by  Moale  by 
the  opening  of  said  street,  they  were  to  value  the  lots  sought  to 
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be  condemned,  being  the  bed  of  said  street,  as  unimprovable 
lots  under  the  provisions  of  the  act  of  1817,  chapter  148.  To 
this  ruling  Moale  excepted,  and  the  jury  having,  by  their  inqui- 
sition confirmed  the  commissioner's  report,  he  appealed  under 
the  act  of  1852,  chapter  77. 

John  Nelson,  for  the  appellant. 

WiUiam  F.  Frick,  for  the  appellees. 

By  Court,  Lb  Grand,  C.  J.  We  deem  it  but  necessary  to 
briefly  state  the  principles  which  we  think  should  govern  the 
decision  of  this  and  all  similar  cases.  In  the  case  of  Alexander 
V.  Mayor  etc.  of  BaUimore,  5  Gill,  383  [46  Am.  Dec.  G30],.the 
principle  was  distinctly  enunciated  that  it  is  a  portion  of  the  in- 
herent sovereignty  of  the  state  to  appropriate  to  a  public  use 
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the  property  of  individuals  when  public  necesb^^y  or  uidliiy  re- 
quires it,  upon  securing  to  the  party  a  just  compensation  for  any 
injury  he  may  sustain.  This  is  not  an  exercise  of  the  taxing 
power,  but  an  exercise  of  the  right  of  eminent  douaiii  as  contra- 
distinguished from  it.  These  two  powers,  alihoagh  somewhat 
alike,  are  not  the  same.  The  distinction  between  them  is  clearly 
pointed  out  in  a  very  able  opinion  of  Buggies,  J.,  in  the  case  of 
People  V.  Mayor  etc.  of  Brooklyn,  4  N.  Y.  423,  425  [55  Am. 
Dec.  266].  He  says:  **  Taxation  exacts  money  or  services  from 
individuals,  as  and  for  their  respective  shares  of  contribution  to 
any  public  burden.  Private  property  taken  for  public  use  by 
right  of  eminent  domain  is  taken  not  as  the  owner's  share  of 
contribution  to  a  public  burden,  but  as  so  much  beyond  his 
share.  Special  compensation  is  therefore  to  be  made  in  the  lat- 
ter case,  because  the  government  is  a  debtor  for  the  property  so 
taken;  but  not  in  the  former,  because  the  payment  of  taxes  is  a 
duty,  and  creates  no  obligation  to  repay,  otherwise  than  in  the 
proper  application  of  the  tax." 

The  case  of  Alexander  v.  Mayor  etc.  of  BaUimore,  supra,  also 
^tablishes  the  constitutionality  of  a  law  providing  for  the  open- 
ing of  a  street  or  road,  ^vhich  imposes  all  the  costs  on  those  who 
are  the  more  immediately  benefited  instead  of  tb''  community 
at  large.  These  principles,  together  with  those  recognized  in 
the  case  of  White  v.  Flannigain,  1  Md.  540  [54  Am.  Dec.  668], 
famish  us  with  all  that  is  necessary  for  the  decision  of  this. 
In  that  case  it  was  laid  down  that  where  a  party  sells  property 
lying  within  the  limits  of  a  city»  and  in  the  conveyance  bounds 
fiucli  property  by  streets  designated  as  such  in  the  conveyance, 
or  on  a  map  made  by  the  city,  or  by  the  owner  of  the  property, 
such  sale  implies,  necessarily,  a  covenant  that  the  purchaser 
shall  have  the  use  of  such  streets. 

We  proceed  to  apply  these  principles  to  the  case  before  us. 
The  appellant  claims  damages  for  the  bed  of  Biddle  street,  acr 
cording  to  its  value,  having  reference  to  contiguous  lots.  On 
the  other  hand,  it  is  said  he  is  entitled  to  but  nominal  damages^ 
on  the  ground  that  the  first  proviso  of  section  16  of  the  act  of 
1817,  chapter  148,  provides  "  that  no  person  shall  be  entitled  to 
damsiges  for  any  improvement,  unless  the  same  shall  have  been 
made  or  erected  before  the  laying  out  or  locating  of  such  street, 
lane,  or  alley,  or  part  thereof  respectively."  And  it  was  in  con- 
formity to  this  view  that  the  court  below  instructed  the  jury  that 
the  appellant  was  only  to  be  allowed  for  his  lots  in  the  bed  of 
the  street  as  unimprovable  lots 
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This  ruling  of  the  court  brings  before  us  directly  the  consti- 
tutionality of  the  proviso  to  which  we  have  adverted.  While  it 
is  clear  that  the  sovereign  power  has  the  right  to  impose  a  tax 
in  such  amount  as  to  it  may  seem  meet,  and  also  to  appropriate 
private  property  to  public  uses,  yet  it  can  not  do  the  latter 
without  making  just  compensation  for  it.  The  sacredness  of 
the  rights  of  property  is  everywhere  recognized  by  the  spirit  of 
the  common  law,  Magna  Charta,  and  our  bill  of  rights.  Under 
our  present  constitution,  there  could  be  no  question,  for  it  dis- 
tinctly provides  in  its  third  article,  section  46,  that  compensa- 
tion shall  be  made  before  the  property  is  taken.  Although  the 
language  of  the  bill  of  rights  of  1776  is  not  so  distinct,  its  spirit 
is  equally  as  comprehensive,  so  far  as  the  right  to  indemnifica- 
tion is  involved.  We  hold,  therefore,  that  it  was  not  compe- 
tent to  the  legislature  to  confiscate  the  property  of  the  citizen, 
and  we  regard  the  provision  of  the  act  of  1817,  which  denies  to 
the  proprietor  the  use  of  his  land,  as  nothing  short  of  an  act  of 
confiscation.  It  has  been  said,  in  reply  to  this  view,  that  the 
owner  of  the  bed  of  a  street  liable  to  be  opened  would  be  more 
benefited  by  the  enhanced  value  of  his  adjoining  property  than 
he  would  be  damaged  by  the  appropriation  of  his  property  in 
the  bed  of  the  street.  This  view  assumes  as  a  fact  that  which 
in  many  cases  is  not  so.  A  person  may  not  own  any  adjoining 
lots,  and  if  his  property  lying  in  the  street  can  be  taken  with- 
out compensation,  then  it  is  confiscation,  and  nothing  else.  It 
has  now  been  thirty-seven  years  since  the  passage  of  the  act  of 
1817,  and  many  of  the  streets  designated  on  the  plat  of  the  city 
have  not  as  yet  been  opened.  How  many  years  may  elapse 
before  they  are  all  opened  it  is  impossible  to  say;  for  aught  we 
can  see,  fifty  or  a  hundred  years  may  roll  by  before  it  is  done. 
Besides,  since  the  act  of  1838,  chapter  226,  it  is  not  incumbent 
on  the  oiiy  authorities  to  adhere  to  the  line  of  the  streets  as  laid 
down  on  the  city  plat.  The  power  to  widen,  open,  or  close  up 
any  street  in  the  city  rests  entirely  on  the  discretion  of  the  cor- 
poration. Under  iJiese  two  acts,  those  of  1817  and  1838,  a 
person,  for  an  indefinite  space  of  time,  may  be  deprived  of  the 
use  of  his  property,  because  it  lies  on  the  bed  of  a  street  desig- 
nated on  the  plat  of  the  city,  and  eventually  find  that,  whilst  he 
has  paid  taxes,  and  been  denied  the  advantages  to  which  he 
was  entitled  from  the  proper  use  of  his  land,  the  street 
laid  down  on  the  plat  has  been  abandoned.  Such  a  state  of 
things  is  repugnant  to  every  notion  of  justice,  and  can  not  ob- 
tain our  consent.    We  hold  that  a  person  owning  a  lot  lying  on 
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the  bed  of  the  street  which  is  taken  for  the  public  use  is  entitled 
to  be  compensated  for  it,  precisely  as  if  no  street  was  opened 
oyer  it.  Of  course  this  Tiew  is  wholly  independent  of  all  ques- 
tion of  dedication.  In  such  a  case  there  could  be  no  claim  inter* 
posed  for  damages,  for  the  i>arty,  having  given  the  ground  to 
the  community,  can  set  up  no  just  claim  to  be  compensated 
for  it. 

The  evidence  in  the  cause  shows  that  the  lots  designated  on 
the  plat  filed  in  it  as  Nos.  1,  5,  and  4  were  sold  at  public  auc- 
tion on  the  fourteenth  day  of  October,  1848,  the  first  two  to 
the  appellant  and  the  other  to  Judge  Frick.  In  the  advertise- 
ment, Biddle  street  is  distinctly  referred  to  in  the  description  of 
all  three  of  these  lots;  and  lot  No.  4,  the  one  purchased  by  Judge 
Frick,  is  described  as  ''  a  small  triangular  lot  commencing  at  the 
north-east  comer  of  Cathedral  and  East  Biddle  streets,  running 
on  the  latter  about  one  hundred  and  fif iy-one  feet,  northerly 
tweniy-five  and  a  half  feet,  and  thence  to  tlie  beginning."  This 
Bale  was  reported  to  the  chancellor,  and  by  him  con&med,  in 
conformity  to  the  descriptions  of  the  advertisement  which  were 
embraced  in  the  report  of  the  trustee.  Lot  No.  2  was  not  pur- 
chased by  the  appellant  until  after  the  sale  to  Judge  Frick  of 
lot  No.  4,  and  therufore  subject  to  any  rights  which  Judge 
Frick  acquired  by  his  previous  purchase,  among  which,  accord- 
ing to  the  principles  we  have  indicated,  was  the  right  to  the 
use  of  Biddle  street  as  a  street,  between  Cathedral  and  Decker 
streets.  So  far,  therefore,  as  lot  No.  8,  which  is  the  bed  of  Bid- 
dle street,  is  concerned,  we  think  the  appellant  only  acquired 
by  his  purchase  the  naked  fee  in  it,  subject  to  an  easement,  or 
right  of  way,  not  Oiily  in  Judge  Frick,  but  in  the  public;  and 
this  being  so,  he  is  entitled  to  but  nominal  damages  for  its  con- 
demnation. 

In  regard  to  lot  No.  9,  we  think  the  case  different.  Prior  to 
his  pnrdiase  of  lot  No.  10,  the  appellant  was  the  owner  of  the 
lot  on  the  south-west  comer  of  Charles  and  Biddle  streets,  and 
when,  therefore,  he  purchased  lots  Nos.  9  and  10  he  acquired  a 
complete  title  to  the  three  lots,  and  is  just  as  much  entitled  to 
be  compensated  for  lot  No.  9  as  woidd  have  been  the  original 
proprietor  of  it  in  the  absence  of  all  dedication.  In  regard  to 
it  there  is  no  supervening  or  conflicting  rights,  as  there  is  in 
regard  to  lot  No.  8.  The  appellant  owns  the  entire  line  of  the 
three  lots  bounding  on  Charles  street,  whilst  in  relation  to  lot 
No.  8,  before  it  became  the  property  of  the  appellant.  Judge 
Frick  had  acquired  a  title  to  lot  No.  4,  £vom  the  same  grantor  as 
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appellant  obtaiDed  his  to  lot  No.  2,  which  gave  him  a  right  to  lot 
No.  3  as  a  public  street.  No  subsequent  act  of  the  common 
grantor  of  both  could  affect  the  rights  which  had  been  previ- 
ously conferred  on  Judge  Frick.  The  prayers  offered  on  behalf 
of  the  appellee  and  the  instruction  granted  by  the  court  are 
erroneous,  inasmuch  as  they  are  equally  applicable  to  lots  Nos. 
3  and  9. 

The  true  rule,  where  there  has  been  no  dedication,  of  assess- 
ing damages  is  to  value  the  lot  precisely  as  though  no  street  was 
to  be  opened.  With  a  view  to  get  at  this,  the  neighboring  and 
contiguous  lots  may  be  looked  to,  but  they  do  not  furnish  an 
unerring  standard  to  measure  the  value  of  the  lot  condemned. 
The  one  condemned  may  be  more  or  less  valuable  than  the  ad* 
joining  lots.  It  or  they  may  be  in  ravines,  or  covered  with  or 
free  from  rocks,  making  them  more  or  less  valuable  according 
to  the  characteristics  of  the  pecidiar  locality.  Nor,  in  estimating 
the  value  of  the  lot  to  be  condemned,  ought  the  circumstance  of 
a  street  to  be  opened  to  be  considered,  for  it  is  the  street  which 
enhances  the  adjacent  property;  the  estimate  should  be  made  as 
if  no  street  was  to  be  opened. 

With  these  views,  we  remand  the  case  to  the  court  below. 

Judgment  reversed  and  procedendo  awarded. 

Right  of  State  to  Take  Private  Pbopebtt  tor  Pctbuo  Use  is  For- 
TiON  of  its  Inherent  Sovereignty:  Scudder  v.  Trenton  Delatoare  Falls  Co.^ 
23  Am.  Dec.  756;  Harding  v.  OoodleU,  24  Id.  54G;  Bloodgood  v.  Mohawk  S 
Hudson  B,  R,  Co.,  31  Id.  313;  WhiUman*i  Ex'x  v.  Wilmington  etc,  R.  7?.  Co.^ 
33  Id.  411;  Lexington  iSt  Ohio  R.  R.  Co,  v.  Applegate,  Id.  497;  Ex  parte  Mar- 
Hn,  58  Id.  321,  and  notes  thereto.  And  this  right  is  recognized  by  the  con- 
stitution of  the  United  States:  Er\field  ToU  Bridge  Co.  v.  Hart/ord  etc.  R.  R. 
Co.,  42  Id.  716. 

Legislatxtre  has  No  Eight  to  AppROPiOATE  Private  Propertt  with 
OUT  pREViocjs  Compensation  to  Owner:  Gardner  v.  Newburgh,  7  Am. 
Dec.  526;  Scudder  y.  Trenton  Delaware  FaJUa  Co.,  23  Id.  756;  Harding  v.  Oood- 
Ua,  24  Id.  546;  Bloodgood  v.  Mo/iawk  d:  Hudson  R.  R.  Co.,  31  Id.  313;  Ten 
Eych  V.  Delaware  ds  Raritan  Canal  Co.,  37  Id.  233;  Pearct's  Heirs  v.  Patton, 
45  Id.  61;  Alexander  v.  Mayor  etc.  of  Baltimore,  46  Id.  630;  Nicliolson  v.  iV. 
Y.  cfe  N.  H.  R.  R.  Co.,  56  Id.  390,  and  notes  thereto.  And  this  prohibition 
is  implied  though  no  such  provision  be  contained  in  the  state  constitution: 
Ex  parte  Martin,  58  Id.  321;  but  party  may  renounce  constitutional  provis- 
ion made  for  his  benefit:  Embury  v.  Conner,  53  Id.  325,  and  extended  note. 

For  Doctrines  cx)ncerning  Compensation,  see  extended  note  to  Blood- 
good  V.  Mohawk  <t'  Hudson  R.  R.  Co.,  31  Am.  Dec  313;  Case  of  Philadelphia 
df  Trenton  R.  R.  Co.,  36  Id.  202;  Commissioners  of  Kensington  v.  Wood,  49 
Id.  582,  and  notes  thereto. 

Power  of  Eminent  Domain  and  That  of  Taxation  Explainxd  and 
Distinguishsd;  and  oonstitntional  provisions  providing  that  no  person  shall 
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lie  deprived  of  his  property  without  due  process  of  law,  and  that  private 
property  shall  not  be  taken  for  public  use  without  just  compensation,  shown 
to  be  inapplicable  to  taxation:  People  v.  Mayor  of  Brooklyn,  55  Ara.  Dec. 
2CC. 

Act  op  Leoislatore  Divestino  Individual  of  his  Peopbrty  without 
Compensation  is  Invalid:  Cochran  v.  VanSurlay,  32  Am.  Dec.  570;  Thomp- 
ton  V.  Grand  Ou{f  R,  A  B,  Co,,  34  Id.  81,  and  notes  thereto.  As  to  constitu- 
tionality of  municipal  ordinance  imposing  tax  for  street  improvements,  see 
Alexandrr  v.  Mayor  etc.  of  BaUimore,  46  Id.  630. 

Statutes  Authorizino  Exercise  of  Bight  of  Eminent  Domain  are 
TO  BIS  Strictly  Construed:  Harding  v.  OoodleU,  24  Am.  Dec  546;  Blood- 
good  V.  Mohawk  <6  Hudson  R,  R.  Co.,  31  Id.  313;  Thomp9(m  v.  Grand 
GvlfR.  d:B.  Co.,  34  Id.  81. 

The  principal  case  was  reooonized  in  Sleuart  v.  Mayor  etc.  qf  Bal- 
timore^ 7  Md.  510,  where  it  is  said  that  the  proceedings  under  the  act  which 
gave  rise  to  Poppleton^s  plat  did  not  deprive  the  owner  of  the  soil  of  his  right 
to  build  upon  or  to  improve.it  at  his  pleasure,  although  it  might  be  covered 
by  the  bed  of  an  unimproved  street  designated  on  the  plat,  provided  he  had 
not  been  allowed  compensation  for  the  same;  and  that  whenever  the  city 
authorities  might  think  proper  to  open  such  a  street  he  would  be  entitled  to 
damages,  just  as  if  the  street  had  never  been  so  designated.  It  was  recog- 
nized in  Mayor  etc  v.  Botddin,  23  Id.  372,  and  there  held  that  where  the 
bed  of  the  proposed  road  is  still  private  property,  every  proprietor  to  be 
affected  by  the  change  must  be  consulted,  and  must  consent.  It  was  recog- 
nized in  IJawUy  v.  Mayor  etc.  o/Bedtimore,  33  Id.  281,  a  case  where  the  very 
same  question  was  involved.  It  was  recognized  in  Groff  v.  Mayor  etc.,  44 
Id.  77,  showing  the  distinction  between  the  right  of  eminent  domain  and  the 
taxing  power  under  the  act  of  1870.  It  was  recognized  in  Norris  v.  Mayor, 
Id.  607,  holding  that  the  jury  are  only  authorized  to  assess  as  damages  the 
actual  market  value  of  the  property  to  bo  taken  at  the  time  of  the  condemna- 
tion. It  was  recognized  in  McCormick  v.  Mayor,  45  Id.  525,  where  it  is  said 
that  the  sale  and  conveyance  of  lots  bounded  upon  a  proposed  street,  in  the 
plan  of  the  town  or  city,  imply  a  grant  or  covenant  to  the  purchaser,  that 
the  street  thus  indicated  and  called  for  shall  be  and  remain  forever  open  to  the 
use  of  the  public,  free  from  all  claim  or  interference  of  tLe  proprietor  of  the 
estate  therein,  inconsistent  with  such  use;  and  the  owner,  having  been  com- 
pensated therefor,  is  estopped  from  making  any  further  claim  against  the 
public 
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Chn  JoniT  Obuoor  can  Maintain  Action  of  Contribution  fob  Ex- 
cess AGAINST  Another,  where  the  former  has  paid  the  whole  or  more 
than  his  share  of  the  joint  debt  contracted  for  the  purchase  of  property 
to  be  owned,  as  between  themselves,  in  different  proportions;  and  his 
right  of  action  accrues  on  the  expiration  of  the  time  at  which  the  cred- 
itor could  have  sued  upon  the  joint  agreement. 

Fqbkbr  Debt  can  not  be  Extinouished  bt  Acceptance  op  Securttt  ob 
Undxrtakiho  op  Equal  Degree,  unless  it  is  received  in  satisfaction* 
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or  If  intended  ai  an  abandonment  of  the  remedy  on  the  first  contract; 
and  these  are  questions  for  the  jary. 

AocKPTANCS  OP  Promissort  Notes  IK  LxETT  OP  FoRMEK  Dkbt  Suspends  the 
remedy  on  the  first  contract  until  the  notes  mature. 

Surety  is  Discharoxd  bt  Giving  Timb  to  Primoipau 

One  Joint  Promisor  ia  not  Discharged  bt  Giving  Tdcb  to  Anotheb; 
both  are  principals. 

Release  of  One  Joint  Promisor  or  Principal  Releases  Another, 
except  where  the  remedy  against  the  other  is  expressly  reserved. 

One  or  Two  Makers  op  Probossort  Note  can  not  Defend  Action 
Brought  against  Him  bt  Payee,  on  the  ground  that  he  made  the  note 
as  surety  for  the  other  and  for  his  accommodation,  which  was  known  to 
the  payee  at  the  time,  and  that  after  it  became  due  the  plaintiff  gave 
time  to  the  other  maker  without  the  consent  of  the  defendant. 

Payee's  Express  Assent  is  Necessary,  when  a  joint  and  several  promis- 
s6ry  note,  made  in  the  common  form  by  two,  is  delivered  to  him,  before 
he  can  be  regarded  as  placing  himself  in  a  situation  to  treat  one  as  surety 
for  the  other. 

Maker  op  Accommodation  Note  is  Liable  to  Holder,  the  latter  know* 
ing  when  it  was  made  that  it  was  for  indorser's  aooommodatJon;  and 
giving  time  to  indorser  does  not  discharge  the  maker. 

There  is  No  Diffkrrnob  between  Accommodation  Notes  and  Those 
NEGOTL4BLE  FOB  Valub.  The  court  will  look  to  the  relation  that  par- 
ties bear  to  each  other  on  the  instrument  itself,  and  determine  their 
liabilities  accordingly. 

Where  Party  does  not  Appbab  on  Instrument  to  havb  Made  Him- 
self Liable  as  Surety,  he  can  not,  at  law,  avafl  himself  of  the  equities 
between  himself  and  the  other  parties  to  the  instrument,  unless  he  was 
accepted  by  the  creditor  as  a  surety,  or  has  been  dischai^ged  from  the 
first  contract  by  agreement  of  the  creditor. 

Two  Joint  Debtors  can  Disohabob  Thbmsblybb  from  tbxib  Fibst  Con- 
tract, by  giving  two  separate  notes  for  their  respective  shares  of  the 
joint  debt,  if  the  notes  are  satisfactory  to  the  creditor  and  he  accepts 
them. 

Assumpsit.  Appeal  from  the  superior  court  of  Baltimore  city. 
Action  by  appellant  against  appellee  and  Oarland  to  recover 
the  balance  due  for  the  **  Western  Continent/'  a  newspaper  sold 
by  plaintiff  to  defendants.  Gktrland  and  Donaldson,  on  June  23, 
1848,  both  signed  a  written  agreement  to  pay  one  thousand 
seven  hundred  dollars  for  the  property,  one  half  payable  in  a 
satisfactoiy  note  six  months  from  July  1st;  four  hundred  and 
twenty-six  dollars  in  nine  months  from  date;  and  balance  in 
twelve  months  from  said  date,  June  23,  1848.  Garland  and 
Donaldson  afterwards,  in  December,  1848,  made  an  arrangement 
to  give  separate  notes  each  for  his  share  of  the  purchase.  Yates 
agreed  to  this,  "  provided  the  notes  were  indorsed  to  his  satisfac- 
tion." Donaldson  complied,  and  the  notes  he  gave  for  his  one* 
third  interest  were  paid  at  maturity.    Garland  failed  to  give 
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Batififactoiy  notes  for  his  two  thirds  of  the  purchase  money,  but 
in  December,  1848,  gave  Yates  a  note  on  oDe  Bailey  for  four 
hundred  and  forty*one  dollars  and  twenty-one  cents,  which  was 
paid  at  maturity.  In  January,  1849,  Homans  purchased  one 
half  of  Garland's  interest  for  one  thousand  dollars,  and  in  pay- 
ment gave  him  several  notes;  two  of  which,  one  for  three  hun- 
dred dollars  and  fifty-two  cents,  and  the  other  for  two  hundred 
and  ninety-six  doUiun  and  twenty-six  cents,  were  in  Homans' 
presence  delivered  to  Yates  for  balance  still  due  on  Garland's 
two  thirds.  Homans  said  that  Yates  expressed  himself  satisfied, 
and  accepted  the  notes;  but  Garland  said  Yates  took  them,  with 
his  indorsement,  as  an  accommodation  to  him,  advising  him 
that  he  did  not  think  they  would  be  paid,  and  to  get  himself 
eeoured.  These  notes  were  not  paid,  and  this  suit  was  brought 
for  their  amount.  All  the  negotiations  for  the  sale  to  Homans 
were  carried  on  between  Homans  and  Garland  exclusively  as  to 
amounts  and  time,  and  between  those  two  and  Yates  exclusively 
as  to  the  acceptability  of  Homans'  proffered  notes;  Donaldson 
not  being  consulted  in  reference  thereto.  Garland  said  there 
was  no  understanding  between  Yates  and  himself  at  the  time 
the  separate  notes  were  taken,  or  at  any  other  time,  by  which 
the  former  stipulated  to  divide  the  responsibility  of  the  parties, 
and  forego  his  remedy  against  either,  for  the  amount  of  the  notes 
given  by  the  other,  in  case  they  shoidd  not  be  paid;  but  Homans 
said  he  was  led  to  believe  that  Yates  considered  Garland  alone 
liable  for  his  two  thirds  of  the  purchase.  Upon  this  proof 
plaintiff  asked  instructions  in  substance  as  follows:  1.  That 
he  was  entitled  to  recover  from  Donaldson  the  amount  of 
purchase  money  due  under  the  original  agreement,  and 
then  unpaid,  unless  the  jury  should  believe  that  the  notes  were 
received  under  an  express  agreement  to  receive  them  as  absolute 
payment  to  the  amount  thereof,  and  run  the  risk  of  their  being 
paid.  2.  Or  tuiles9  they  should  believe  that  the  giving  and 
taking  of  the  notes  was  intended  by  and  between  th^  parties  as 
an  abandonment  by  Yates  of  his  original  claim  against  the  de- 
fendants jointly.  3.  That  whether  the  notes  were  accepted  by 
Yates  as  satis&ctory  was  a  question  for  the  jury.  4.  That 
whether  the  parties,  by  the  transaction  in  reference  to  the 
notes,  intended,  as  between  themselves,  an  extinguishment  of 
the  joint  liability  and  an  acceptance  in  its  stead  of  a  separate 
liability,  according  to  the  tenor  of  the  notes,  was  a  question  for 
the  jury.  6.  Even  if  the  notes  were  accepted  as  satisfactoiy 
hy  the  plaintiff,  the  acceptance  of  them  did  not  extinguish  the 
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joint  liability  of  the  defendants,  unless  they  were  accepted  un- 
der an  agreement  to  receive  them  as  absolute  payment  and  run 
the  risk  of  their  being  paid,  or  unless  the  giving  and  taking 
was  intended,  by  and  between  the  parties,  as  an  abandonment 
by  Yates  of  his  original  claim  against  the  defendants  jointly 
and  a  severance  of  their  joint  liability.  6.  If  the  giving  and 
taking  of  the  notes  was  merely  an  arrangement  between  the 
parties,  made  for  the  accommodation  and  at  the  request  of  the 
defendants,  in  order  to  facilitate  the  adjustment  of  their  respect- 
ive interests  in  the  property,  without  its  being  intended,  by 
either  plaintiff  or  defendants,  that  the  joint  liability  of  the  lat- 
ter to  the  plaintiff  under  the  original  agreement  should  be 
altered  thereby,  or  his  ultimate  remedy  against  them  jointly  be 
thereby  affected,  then  such  giving  and  taking  of  the  said  notes 
did  not,  nor  did  the  payment  of  such  of  them  as  had  been  paid, 
preclude  the  plaintiff  from  recovering  from  the  defendants  in 
this  action  such  part  of  the  purchase  money  as  was  still  due  and 
unpaid.  7.  That  the  knowledge  by  the  plaintiff  of  the  unequal 
interests  of  the  defendants  in  the  properly,  and  the  giving  and 
taking  of  the  notes,  were  not  of  themselves,  either  separately 
or  together,  conclusive  in  law  as  to  the  abandonment  or  loss  by 
the  plaintiff  of  his  right  against  the  defendants  jointly,  but 
that  it  was  for  the  jury  to  judge  whether  it  was  intended  by  and 
between  the  parties  to  alter  their  rights  under  the  original  con- 
tract, or  sever  the  liability  of  the  defendants.  Defendant  then 
asked  the  following  instructions:  1.  If  Garland  and  Donaldson 
owned,  with  the  knowledge  of  the  plaintiff,  different  interests 
in  the  property,  and  made  an  arrangement  among  themselves 
to  give  the  plaintiff  separate  notes,  each  for  his  share  of  the 
purchase  money,  and  the  plaintiff,  in  pursuance  of  said  arrange- 
ment, accepted  from  Donaldson  three  notes  for  one  third  of  the 
purchase  money,  such  being  his  share  according  to  said  arrange- 
ment, and  the  said  notes  were  paid  at  maturity,  Donaldson  was 
discharged  from  all  liability  on  account  of  the  purchase  money 
due  for  the  other  two  thirds.  2.  If  the  plaintiff,  after  agreeing 
to  the  said  arrangement,  called  on  Garland  for  indorsed  notes 
for  his  proportion  of  the  purchase  money,  and  subsequently 
accepted  from  him  Bailey's  note,  which  was  paid,  and  in  Janu- 
ary, 1849,  Homans  agreed  to  purchase  the  half  of  Garland's 
interest  for  one  thousand  dollars,  and  the  plaintiff  agreed  with 
Glarland  to  take  Homans'  notes  for  the  amount  stUl  due  for 
Garland's  two  thirds,  provided  they  were  satisfactory  to  him, 
the  plaintiff,  and  did  actually  accept  them,  then  Donaldson  has 
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been  discharged  from  all  liability  on  account  of  the  purchase 
money  due  for  said  two-thirds  interest.  8.  If  there  was  an 
arrangement,  either  express  or  implied,  between  the  plaintifi 
and  Donaldson,  subsequent  to  the  execution  of  the  original 
agreement,  that  Donaldson  should  give  satisfactory  notes  for 
one  third  of  the  purchase  money,  on  the  payment  of  which  he 
was  to  be  discharged  from  all  liability  for  any  other  part  of 
said  purchase  money,' and  the  said  notes  were  given  and  ac- 
cepted for  the  said  amount  and  paid  at  maturity,  the  plaintiff 
was  not  entitled  to  recover  against  Donaldson.  Plaintiff's 
prayers  were  all  rejected,  and  those  of  defendant  granted.  To 
ibis  ruling  plaintiff  excepted.  Gkirland  confessed  judgment, 
and  verdict  and  judgment  being  rendered  in  favor  of  Donald- 
son, plaintiff  appealed. 

F.  K.  Eoward  and  S.  T.  WaUis,  for  the  appellant. 

Thomas  Donaldson,  for  the  appellee. 

By  Court,  Tuck,  J.  By  the  agreement  of  June  23, 1848,  the 
appellee  and  Garland  became  indebted  to  the  appellant.  Aa 
between  them,  Garland  owned  two  thirds  of  the  property,  and 
Donaldson  one  third;  and  this  was  known  to  the  appellant  ai 
the  time.  If  either  had  paid  the  whole  or  more  than  his  pro- 
portion, he  would  have  been  entitled  to  recover  from  the  other 
for  such  excess:  Owens  v.  Collinson,  3  Gill  &  J.  25;  and  his 
right  of  action  would  have  accrued  on  the  expiration  of  the  time 
at  which  Yates  himself  could  have  sued  upon  the  agreement. 

It  appears  that  before  the  expiration  of  that  time,  and  before 
compliance  with  the  agreement,  by  the  delivery  to  Yates  of 
notes  for  the  amounts,  and  at  the  times  stipulated,  the  purchas- 
ers made  an  arrangement  between  themselves  to  give  separate 
notes  for  their  respective  interests,  to  which  Yates  assented,  pro- 
vided they  were  indorsed  to  his  satisfaction.  With  this  agree- 
ment the  appellee  complied;  but  it  does  not  clearly  appear 
(whether  Garland  did  or  not.  He  says  that  he  did  not;  but 
Uomans  states  that  two  of  his  notes  (for  the  amount  due  by 
Garland)  were  indorsed  and  delivered  to  Yates;  that  he  ex- 
pressed himself  satisfied,  and  accepted  them.  Garland  also 
Btates  that  the  negotiation  for  the  sale  to  Homans  was  earned 
on  between  them  alone;  and  between  Yates,  Garland,  and 
Homans  as  to  the  acceptability  of  Homans'  notes,  which  Yates 
had  agreed  to  take  from  Garland  if  they  were  satisfactory  to  him. 
The  principle  is  well  settled  that  the  acceptance  of  a  security  or 
ondertaldng  of  equal  degree  does  not  extinguish  the  former 
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debt,  unless  it  be  received  in  satisfaction,  or  be  intended  as  an 
abandonment  of  the  remedy  on  the  first  contract.  It  is  equally 
clear  that  these  are  questions  for  the  jury.  Such  an  arrange- 
ment, however,  suspends  the  remedy  on  the  first  contract  until 
the  notes  mature:  Olenn  v.  Smith,  2  Gill  &  J.  493  [20  Am.  Dec. 
452];  Hunter  v.  Van  Bomhorst,  1  Md.  504.  It  follows  from  this 
state  of  the  law  that  the  prayers  offered  by  the  appellant  should 
have  been  granted,  except  the  sixth,  unless  there  be  something 
in  the  case  overlooked  in  framing  the  prayers,  to  the  benefit  of 
which  the  appellee  was  entitled  in  submitting  the  law  of  the  case 
to  the  jury.  And  as  to  the  sixth,  the  instruction  would  also 
have  been  proper  if  it  had  not  submitted  to  the  jury  the  finding 
of  a  fact  of  which  there  was  no  evidence  whatever,  to  wit,  that 
the  acceptance  by  Yates  of  Homans'  notes  was  at  the  request 
and  for  the  accommodation  of  both  the  parties.  Garland  and 
Donaldson. 

It  is  contended,  however,  on  the  part  of  the  appellee,  that  the 
knowledge  by  Yates  at  the  time  of  the  purchase  that  the  pur- 
chasers held  separate  interests,  and  his  afterwards  dealing  with 
them  separately  for  the  securiiy  of  their  respective  propor- 
tions of  the  debt,  and  accepting  Homans'  notes  in  the  manner 
stated  in  the  evidence,  without  the  knowledge  of  the  defendant, 
by  which  time  was  given  to  Garland,  have  discharged  the  ap- 
pellee from  all  liability  on  the  original  contract.  If  Donaldson 
had  been  merely  sureiy  for  Garland,  this  view  of  the  case  wotdd 
be  certainly  correct;  for  time  given  to  a  principal  will  discharge 
the  surety,  because  it  places  him  in  a  new  situation  in  reference 
to  the  principal  debtor.  But  here  both  parties  are  principals 
according  to  the  agreement,  and  how  can  it  appear  that  a  party 
to  a  joint  contract  is  a  surety  for  part  of  the  debt  except  by 
going  out  of  the  instrument?  Oan  this  be  done  at  law  where 
both  are  sued  ?  If  one  be  released,  both  will  be,  except  in  a  case 
where  the  remedy  against  the  other  is  expressly  reserved,  as  in 
Clag(<l  V.  ScUmon,  5  Gill  &  J.  354,  and  the  cases  there  cited. 

Where  the  act  of  the  creditor  operates  a  release  of  the  surety, 
there  can  be  no  diffictdty  in  enforcing  this  principle.  The  rem- 
edy is  gone  entirely.  But  in  a  case  where  both  are  principals, 
how  are  the  equities  between  them  to  be  adjusted  in  a  suit  at 
law  by  the  creditor  against  both  ?  If  time  given  to  one  released 
the  other,  the  discharge  would  avail  only  to  the  extent  of  that 
portion  of  the  debt  which  was  due  by  the  party  to  whom  time 
has  been  given.  The  party  not  indulged  would  at  any  rate  be 
liable  for  his  own  proportion  of  the  debt     Supposing  that  this 
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might  be  easilyworked  out  to  its  proper  result  in  a  case  like  this, 
where  one  parfy  is  liable  for  one  third  and  the  other  for  two 
thirds,  and  the  verdict  is  to  be  rendered  against  one  only,  be- 
cause the  other  has  confessed  a  judgment,  the  difficulty  of  doing 
complete  justice  among  all  the  parties  is  apparent  in  a  case 
^vhere  there  are  several  parties  to  the  contract  who  are  defend- 
ants in  the  cause  liable  in  different  proportions  as  among  them- 
selves, though  all  responsible  to  the  creditor  in  the  first  instance. 
It  would  be  impossible  to  render  a  judgment  upon  any  adjust- 
ment of  these  equities.  The  judgment  at  law  must  be  for  the 
same  amount  against  all  the  defendants.  It  is  not  a  sufficient 
answer  to  say  that  the  appellee  paid  his  share,  and  that  therefore 
this  difficulty  could  not  arise.  We  are  dealing  with  a  principle 
upon  which  the  party,  if  discharged  at  all,  was  exonerated  at 
the  moment  the  indulgence  was  given  by  the  arrangement  with 
Garland  as  to  Homans'  notes;  at  which  time  the  appellee's  part 
had  not  been  paid,  because  the  notes  passed  for  his  share  did 
not  per  se  extinguish  his  liability. 

We  have  not  been  referred  to  any  case  at  law  in  which  such  a 
defense  has  availed,  w:hile  there  are  some  to  the  contrary.  In 
Bedford  v.  Deakin,  2  Bam.  &  Aid.  210,  one  of  the  members  of 
a  dissolved  firm  undertook  to  pay  the  joint  debts,  and  this  was 
made  known  to  a  creditor  who  received  his  notes  for  the  amount 
of  the  joint  indebtedness,  which  notes  were  subsequently^  re* 
uewed  and  not  paid,  and  the  original  partners  were  held  liable  on 
the  joint  note.  It  is  true  that  Uie  creditor  reserved  his  remedy 
on  the  first  note  and  retained  possession  of  it,  and  sued  on  it; 
but  all  this  was  unknown  to  the  other  partner.  The  creditor 
had  given  time  without  his  assent  to  the  settling  partner,  and 
he  had  failed  after  being  so  indulged.  The  judges,  Abbott, 
Bayley,  and  Holroyd,  agreed  that  the  first  debt  was  not  extin- 
guished. They  notice  the  very  argument  employed  in  this  case 
— the  injury  to  the  appellee  by  preventing  his  recourse  on  the 
agreement  if  he  had  paid  the  debt,  by  saying  that  as  a  joint 
debtor  it  was  his  duty  to  have  seen  the  debt  was  paid;  and  the 
last  judge  says:  **  The  dishonor  of  the  bill  gave  a  right  of  action 
against  all  the  partners,  and  the  circumstance  of  a  creditor  giv- 
ing time  to  one  of  three  joint  debtors  will  not  discharge  the 
others,  nor  even  suspend  his  right  of  action  against  them."  In 
Manley  v.  Boycott  18  Eng.  L.  &  Eq.  357,  the  defendant,  who  was 
one  of  the  makers  of  a  promissory  note,  to  an  action  against  him 
by  the  payee,  pleaded  tiiat  he  made  the  note  as  surety  for  an- 
other and  for  his  accommodation,  which  was  known  at  the  time 
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to  the  payee,  and  that  after  the  note  had  become  due,  the  plaint- 
iff  gave  time  to  the  other  maker,  without  the  consent  of  the  de- 
fendant. It  was  held  that  this  was  no  defense  to  the  action. 
Lord  Oampbell  said  that  **  the  plea  was  bad  in  not  alleging  that 
the  note  was  delivered  by  the  defendant  as  sureiy  for  the  othei 
party.  The  bona  fide  holder  of  a  bill  or  note  can  not  be  preju- 
diced in  the  rights  which  he  prima  facie  has  according  to  the 
terms  of  the  instrument,  by  knowledge  subsequently  acquired, 
or  even  by  knowledge  which  he  has  at  the  time  he  takes  it,  if 
there  is  no  evidence  of  a  special  agreement  at  the  time  when  he 
takes  it,  to  afifect  the  rights  and  liabilities  of  the  parties.  If  the 
payee  of  a  joint  and  several  promissory  note  made  in  the  com- 
mon form  by  two  may  be  placed  in  a  situation  for  treating  one 
as  surety  for  the  other,  it  can  only  be  by  his  express  assent  to  do 
so  when  the  note  was  delivered  to  him."  The  case  of  Smith  v. 
James,  Id.  858,  note,  is  likewise  in  point;  Perfect  v.  Musgrave, 
6  Price,  111;  Sprigg  v.  Bank  ofM.  PleasarU,  10  Pet  257.  See 
also  Ree8  v.  BerringUm,  2  Ves.  jun.  542;  S.  C,  White  &  Tudor's 
Eq.  Cas.  707;  72  Law  lib.  852;  and  Forsyth  on  Composition 
with  Creditors,  c.  8;  1  Lib.  Law  &  Eq.  34 — ^in  both  of  which  the 
subject  is  fully  treated. 

The  same  principle  has  been  often  applied  in  the  instance  of 
accommodation  notes,  where  the  indorser  is  the  real  debtor  as 
between  him  and  the  maker.  Although  releasing  the  indorser 
does  not  discharge  the  maker,  for  the  reason  that  the  latter  can 
have  no  claim  against  the  former,  if  he  should  pay  the  debt,  it 
being  his  own,  yet  equities  between  them  will  not  vary  the  legal 
principle,  and  afifect  the  operation  of  the  instrument,  where  the 
party  seeking  to  shield  himself  as  surety  appears  to  be  a  prin- 
cipal. He  will  not  be  allowed  to  deny  the  character  in  which 
he  appears  on  the  paper.  In  CarstairsY,  BoUeston,  5  Taunt. 
551,  which  was  an  action  by  the  assignees  of  Kensington  &  Co., 
upon  a  promissory  note  of  which  they  were  indorsers  and  the  de- 
fendants the  makers,  the  latter  pleaded  that  they  made  the  note 
as  sureties  for  one  BoUeston,  and  not  on  their  own  account,  and 
that  Kensin^n  &  Co.  had  since  released  Bo!leston  from  all  their 
claims  against  him.  Bolleston  was  an  indorser;  but  the  court  held 
the  release  to  him  was  no  ground  of  defense,  the  defendant  be- 
ing the  maker.  This,  however,  was  a  case  in  which  the  state  of 
the  business,  as  between  the  maker  and  indorser,  was  unknown 
to  the  holder  of  the  note,  and  the  court  reserved  its  opinion  in 
such  a  case.  But  in  Fentum  v.  Focock,  Id.  192,  the  same  point 
was  ruled  without  reference  to  knowledge  on  the  part  of  the 
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holder.  Mansfield,  0.  J.,  allnding  to  the  judgment  of  Lord 
Ellenborongh,  in  Laxton  y.  Peai^  2  Camp.  185,  says:  ''  We  thin]k 
we  are  bound  to  differ  from  him,  and  to  hold  that  it  ia  impossi- 
ble for  us  to  consider  the  acceptor  of  an  accommodation  bill  in 
the  light  of  a  surety  for  the  payment  by  the  drawer,  and  thai 
we  can  not,  therefore,  say  that  he  is  discharged  by  the  indul- 
gence shown  to  the  drawer.  If  the  holder  had  known,  in  the 
clearest  manner,  at  the  time  of  his  taking  the  bill,  that  it  was 
merely  an  accommodation  bill,  it  would  make  no  manner  of 
difference,  for  he  who  accepts  a  bill,  whether  for  value  or  to 
serve  a  friend,  makes  himself  in  all  events  liable  as  acceptor, 
and  nothing  can  discharge  him  but  payment  or  release.''  And 
Lord  Tenterden,  in  TaUop  v.  Ebers,  1  Bam.  &  Adol.  698,  said: 
**  LaxUm  v.  Peai^  where  it  was  held  that  an  accommodation 
tion  acoeptor  might  be  considered  as  a  surety,  has  been  long 
oveiruled."  This  question  came  before  the  court  of  appeals  in 
Clapper  v.  JJnim  Bank,  7  Har.  k  J.  92  [16  Am.  Dec.  294],  and 
Che  maker  of  the  note  was  held  liable  to  the  bank  which  dis- 
counted it,  with  knowledge  that  it  was  for  the  accommodation 
oi  the  indorser,  even  after  the  bank  had  given  time  .to  the  in- 
dorser.  In  every  bill  of  exchange  the  acceptor,  and  in  every 
promissory  note  the  maker,  is  in  law  the  principal,  and  is  first 
liable,  and  every  indorser  in  the  order  in  which  his  name  ap- 
pears on  the  bill  or  note.  There  is  no  difference  between  ac- 
commodation notes  and  those  negotiated  for  value.  The  court 
will  look  to  the  relation  that  parties  bear  to  each  other  on  the 
instrument  itself,  and  determine  their  liabilities  accordingly. 

The  cases  cited  on  the  part  of  the  appellee  show  that  there 
must  be  an  agreement  to  discharge,  or  something  that  amounts 
to  an  abandonment  of  the  remedy  on  the  first  contract,  and 
that  this  must  be  left  to  the  jury,  except  in  those  cases  where 
the  nature  of  the  evidence  is  such  that  the  court  must  pass  upon 
its  construction  and  effect.  In  Harris  v.  lAndsay,  4  Wash. 
271,  the  court  said:  *'  If  it  be  agreed  on  dissolution  that  one 
member  shall  pay  the  debts,  they  are  yet  bound  as  principals, 
so  that  no  indulgence  granted  by  a  creditor  to  the  paying  part- 
ner, which  falls  short  of  an  agreement,  express  or  implied,  to 
take  him  as  the  debtor  and  to  discharge  the  other,  can  place 
Uiem  in  the  situation  of  principal  and  surety  so  as  to  dischaige 
the  retiring  partner."  To  8upi>ort  a  defense  of  this  kind,  sudi 
ftn  ageement  must  be  satisfactorily  made  out:  See  also  Harru 
T.  Lindsay,  Id.  98.  The  retiring  partner  in  that  case  was  di» 
charged,  because,  in  the  opinion  of  the  court,  "  the  new  coc 
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tract  amounted  to  an  agreement  to  discharge  Lindsay,  and  tlie 
intention  of  the  parties  formed  no  part  of  the  question  which 
the  jury  had  to  decide.  There  were  no  circumstances  in  the 
case  other  than  such  as  grew  out  of  written  documents,  the 
construction  and  legal  e£Eect  of  which  were  proper  for  the  con- 
sideration and  decision  of  the  court/'  But  it  was  also  held 
that  if  the  agreement  be  a  mere  inference  from  circumstances 
tending  to  show  that  such  was  the  intention  of  the  parties,  the 
jury  were  the  proper  judges  of  such  intention.  In  this  case 
the  evidence,  as  ia  insisted,  was  taken  in  writing,  as  by  a  com- 
mission, but  that  ia  not  such  as  Judge  Washington  meant  when 
he  spoke  of  documentary  proof. 

The  present  case,  however,  is  not  as  favorable  to  the  appel- 
lee, as  far  as  concerns  the  propriety  of  the  proposed  defense, 
as  those  to  which  we  have  referred.  Here  the  defendant  does 
not  pretend  that  he  was  surety  for  the  whole  debt;  his  original 
liability  for  one  third  is  admitted.  And  hence  the  greater  diffi- 
culiy  of  allowing  such  defenses  at  law  than  where  the  party 
claims  that  he  was  mere  surety  for  the  whole,  and  that  he  has 
been  altogether  released  by  the  acts  of  the  creditor.  If  the  law 
be  correctly  stated  in  the  cases  cited,  it  vnll  apply  more  strongly 
and  Yfiih  greater  reason  to  the  one  under  consideration,  where 
the  pariy  insisting  on  the  benefit  of  this  equify  was  at  any  rate 
liable  for  a  part  of  the  debts. 

Upon  a  careful  consideration  of  the  record  and  of  numerous 
decisions,  we  are  of  opinion  that  the  appellee  was  not  dis- 
charged at  law;  the  principle  deducible  from  the  cases  being, 
as  we  think,  that  where  the  pariy  does  not  appear  on  the  instru- 
ment to  have  made  himself  liable  as  surety,  he  can  not  at  law 
avail  himself  of  the  equities  between  himself  and  the  other  par- 
ties to  the  instrument,  unless  he  was  accepted  by  the  creditor  as 
a  surety,  or  has  been  discharged  by  the  acts  of  the  creditor, 
according  to  the  principles  recognized  in  Olenn  v.  Smiih^  2  Qill 
&  J.  493  [20  Am.  Dec.  452]. 

The  first  of  the  appellee's  prayers  assumes  that  he  was  dis- 
charged by  Yates  having  taken  the  notes  of  Donaldson  for  one 
third  of  the  original  purchase  money,  vnthout  reference  to  the 
question  of  agreement  to  take  them  in  satisfaction  of  his  liabil- 
ity on  the  contract,  or  of  intention  to  release  him.  As  the  case 
is  presented  on  that  prayer,  these  notes  when  paid  amounted 
only  to  a  part  payment  of  the  original  debt  The  second, 
we  think,  should  also  have  been  refused.  If  the  plaintiff 
Agreed  vnih  Garhmd  to  take  Homans'  notes  in  satisfaction  of 
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the  amonnt  then  due  by  Garland  provided  they  were  satis&ctory 
to  him,  and  did  actnally  accept  them  in  performance  of  that 
agreement,  the  appellee  was  discharged;  and  had  the  jury  been 
left  to  find  that  the  plaintiff  assented  to  the  arrangement  on  that 
condition,  that  Donaldson  complied  on  his  part,  and  that  Yatea 
accepted  Homans'  notes  as  performance  on  Garland's  part,  the 
prayer  would  have  been  proper.  The  arrangement,  if  complied 
with,  would,  according  to  Judge  Washington,  have  amounted 
to  an  agreement  to  discharge  the  parties  from  the  first  contract. 
But  this  prayer  omits  a  fact  material  to  be  found,  viz.,  the  ac- 
ceptance by  Yates  of  Homans'  notes  in  performance  of  Oarland's 
part  of  this  new  arrangement. 

The  third  prayer  of  the  appellee  was  also  erroneous.  It  as- 
sumed the  defendant's  right  to  a  verdict  on  the  delivery  by  him 
to  Yates  of  notes  for  his  third  of  the  purchase  money,  under  an 
agreement  supposed  in  the  prayer,  which  the  jury  were  left  at 
liberty  to  have  implied  from  the  proof  adduced,  when,  as  we 
think,  it  was  not  competent  for  them  to  have  found  any  such 
agreement  by  implication,  even  conceding  that  there  was  no  neces- 
sity for  an  express  agreement  in  order  to  discharge  the  party.  In 
the  case  of  Oakeley  v.  Pasheller,  10  Bli.  548  (relied  upon  by  the 
counsel  for  the  appellee),  before  the  house  of  lords,  on  appeal 
^rom  the  lord  chancellor,  it  was  held  that  by  arrangements  be- 
tween the  surviving  partners  and  the  representatives  of  a  deceased 
partner  the  former  had  assumed  a  joint  debt,  and  the  latter  had 
become  sureties  only,  and  that  the  extension  of  time  granted 
this  new  firm,  without  the  knowledge  and  assent  of  the  repre- 
sentatives of  the  deceased  partner,  had  dischazged  the  latter; 
the  creditor  knowing  that  these  arrangements  had  been  made. 
We  do  not  question  this  doctrine  as  between  creditor  and  surety 
debtor,  where  that  relation  exists.  That  is  the  principle  in 
Harris  v.  Lindsay^  supra.  In  equity,  the  court  decides  both  the 
law  and  the  fact;  but  in  cases  like  this,  whether  the  relation  of 
the  parties  is  changed  or  not  depends  on  intention,  and  at  law 
that  must  be  submitted  to  the  jury.  If  we  were  sitting  in 
equity,  that  case  might  be  entitled  to  great  weight,  being  an 
opinion  of  Lord  Lyndhurst,  afiEirming  the  master  of  the  rolls 
and  the  lord  chancellor.  We  think,  however,  it  does  not  con- 
travene what  wo  suppose  to  be  the  principles  governing  courts 
of  law.  Upon  the  remedies  in  equity  in  such  cases  we  express 
no  opinion. 

Judgment  reversed,  BJii.procedendo  awarded. 
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OoNTBiBunov  AMONG  JoHiT  PftDrGXPiOA:  Hendenon  ▼.  McDn^te^  20  Am. 
Deo.  557;  PeaOM  v.  Breed,  34  Id.  178;  MiUi  y.  Hyde,  46  Id.  177,  and  notes. 

Suit  bt  Onb  Joint  Promibob  aoainst  Anothbb  iob  Bzc3BB8  Paid  bt 
Him  bbiond  his  Shabb:  Fletcher  y.  (Troeer,  35  Am.  Boo.  497;  MUl$  y. 
Hyde,  46  Id.  177,  and  notee  thereto. 

Belbasb  Of  Onb  Joint  Dbbtob  is  Rkt.baot  of  All:  AUen  y.  Shadburm^e 
Sh^r,  25  Am.  Deo.  121;  Ooodnow  y.  Smith,  29  LL  600;  Trea^^  y.  Hemp- 
hiU,  31  Id.  673;  Berry  y.  OOUs,  43  LL  584;  Bazemtm  y.  StaU  Bank,  46  Id. 
291;  Ber^'andn  v.  MeComM,  Id.  474;  WiUieumcm  y.  MeObmU,  52  Id.  561« 
uid  notee  thereto.  See  Farmen^  A  Meehanict^  Bank  y.  BaMone,  58  Id.  200^ 
and  note. 

Liabilitt  on  Pbomissobt  Kotb  whbn  It  Impobis  to  Bind  Each 
Pebson  Who  Sions  It:  OleoU  y.  LitUe,  82  Am.  Deo.  357,  and  note.  See 
0*Brien  y.  Bound,  42  Id.  384,  and  Glenn  y.  Sinu,  Id.  405,  as  to  joint  liabilily 
on  other  contFaots. 

SuBBTT  is  Disohaboed  BT  GiyiNO  TiMB  TO  PUNdPAL:  Cfrc^ton  Bank  v. 
Woodtoard,  20  Am.  Deo.  566;  Bank  of  Momtpdier  y.  Dixon,  24  Id.  640;  Bhh 
ereUY.  United  States,  30  Id.  584;  OHey.  Spencer,  LL  251;  LimeBoek  Bank 
y.  ifajfett,  56  Id.  673;  hurley.  OH^er,  58Id.  102,  and  notee 

Whbn  Tdcb  OiysN  to  Indobskb  of  Accommodation  Kotb  dobs  not 
Eelbasb  Makbb:  Bank  qf  Montgomery  y.  Walker,  11  Am.  Dee.  709;  Clop- 
per  y.  Union  Bank,  16  Id.  294;  Kennebee  Bank  y.  Tuekermant  17  Id.  209; 
Lambert  y.  San^ford,  18  Id.  149,  and  notes. 

Onb  Who  Signs  his  Name  on  Back  ob  Pbomissobt  Kotb  at  the  time 
it  is  made  is  liable  ss  an  original  promisor,  and  not  as  an  indorser:  Martin  y. 
Boyd,  35  Am.  Dec.  501;  Sylvester  y.  Doumer,  49  Id.  786;  Colbnm  y.  AveriU,  60 
Id.  630,  and  notee  thereto. 

Pabtt  mat  Show  that  Hb  Sioned  Kotb  as  Subbtt:  Lime  Bock  Bank 
y.  MaUeO,  56  Am.  Dec  673;  Btarke  y.  Cruger,  58  Id.  102,  and  notee  thereto. 

Eights  and  Liabilities,  in  Genbeal,  ob  Accommodation  Indobsbbs, 
Acckftobs,  and  Makers:  See  note  to  PUt  y.  Congdon,  51  Am.  Deo.  303. 

The  prinoipal  case  was  becoonized  in  Campbell  y.  Booth,  8  Md.  116, 
holding  that  where  two  or  more  persons  are  bound  jointly,  the  claimant  may 
release  one  and  reserve  his  remedy  against  the  others,  with  their  consent. 
It  was  relied  on  in  Feople^s  Bank  v.  Keech,  26  Id.  533,  to  the  point  that  if 
one  party  to  a  joint  engagement  is  discharged  by  the  act  or  default  of  the 
appellant,  it  operates  to  discharge  the  other  also.  It  was  also  relied  upon  in 
Berry  y.  Oriffin,  10  Id.  31,  to  the  point  that  the  aoceptance  of  a  secority  or 
undertaking  of  equal  degree  does  not  extingoish  the  former  debt,  unless  it  be 
received  in  satisfaction,  or  be  intended  as  an  abandonment  of  the  remedy  on 
the  first  contract.  It  was  recognized  to  the  same  point  in  MaUhmse  v.  /W»- 
ner,  25 Id.  105;  and HainesY.  Pearce,  41  Id.  231. 


Atwell  v.  Mclleb. 

[6  Mabzi^axd,  10.] 
As  Item  ob  Evidence,  Blotter  may  be  Refeb&ed  to  bt  WitnebBp 
salesman  of  a  firm,  to  show  that  he  had  sent  a  bill  oopied  therefrom  ta 
defendant,  and  to  asoertain,  by  xefecdng  thereto,  of  what  the  bOl  ( 
sisted. 
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PfeopmR  FouiTDAXiozr  toB  iNTBOBUcnozr  or  SxooNnABT  EviDKircaB  ov  Con- 
TBNT8  OF  Bill  of  Pabgbls  most  first  be  laid  before  blotter  can  be 
referred  to,  to  show  what  artides  were  embraced  in  it,  and  may  be  done 
by  showing  a  notice  duly  served  upon  defendant  to  produce  the  original 
paper,  and  disregard  of  the  same. 

Svii>uioB  Admittxd  undxb  Assubanob  that  It  will  bb  Followed  vr 
BT  Pboof  of  Othbb  Matbbial  Facts  intimately  connected  with  it 
should  be  disregarded  by  the  jury  if  the  assurance  is  not  fulfilled,  and  it 
is  the  duty  of  the  court  to  so  instruct  them  upon  subsequent  application 
of  counsel. 

PLAiifTiFi's  Entbus  nr  Blotteb  abb  kot  Evidbncb  peb  Sb  in  his  Favob, 
and  can  not  become  so  without  being  collaterally  connected  with  other 
facts  and  circumstances. 

Ir  n  ImsuFFiciBHT  Konos,  to  Lbt  nr  Sboobdaby  Evidebok  of  Contents 
OF  Pafeb,  to  merely  notify  defendant  during  trial  to  produce  such 
paper,  without  showing  it  to  be  in  court  at  the  time,  and  in  his  posses 
non,  or  if  elsewhere,  that  it  would  be  of  easy  access. 

Wbitino  of  Itself  is  Insuffioibnt  to  Pboyb  Ck>NTBACT,  if  it  consisi 
merely  of  a  letter  from  vendee  to  vendor,  asking  for  a  bill  of  parcels  of 
goods;  yet  it  may  be  a  drcumstaiice,  In  conneetion  with  other  facts, 
tending  to  establish  the  contract. 

Actual  ob  Manual  Beltveby  of  Goods  is  not  Ksoessaby  in  Obdeb  to 
Gbatify  Statute  of  Fraud,  where  they  are  ponderous  and  incapable 
of  being  handed  over  from  one  to  another,  and  where  the  buyer  so  far 
accepts  them  as  to  treat  them  as  his  own;  or  where  the  delivery  is  sym- 
bolical; or  where  actual  delivery  is  impracticable,  and  can  only  be  by 
such  symbolical  means  as  the  circumstances  of  the  case  will  allow. 

Dbuveby  is  Fact  to  be  Found  by  Juby. 

OONSTBUCTIYE  DELIVERY  IS  MiXED  QUESTION  OF  LaW  AND  FaOT,   and  the 

circumstances  or  facts  necessary  to  constitute  it  must  be  found  by  the 
jury,  as  in  actual  delivery. 

Under  Evidence  Showing  Constbucttvb  Deltveby  either  party  has  the 
right  to  ask  instructions  of  the  court  as  to  the  legal  effect  of  any  par- 
ticular  circumstance  which  may  be  offered  to  the  jury,  and  from  which 
the  delivery  is  to  be  deduced. 

Ibbxbuciion  to  Effect  that  Actual  Beuvebt  is  Negessaby  to 
Make  Valid  Sale,  in  all  cases  where  it  depends  upon  delivery  alone, 
will  be  refused. 

lb  Detebmine  Sufficiency  OF  Pboof  to  Establish  Vaud  Contbact  be- 
tween Pabties  is  the  province  of  the  jury. 

Absuicpsit.  Appeal  from  the  superior  court  of  Baltimore 
cofouitj.  Action  brought  by  appellees  against  appellant  to  re- 
cover a  balance  due  plaintiffs  on  account  of  the  sale  of  certain 
goods,  fourteen  bales  of  Osnaburgs  and  twenty-five  bales  of 
drills,  alleged  to  have  been  first  sold  by  plaintiffis  to  defendant, 
and  afterwards,  at  his  request,  resold  by  them  on  his  account. 
The  paper  referred  to  in  the  third  exception  was  an  account- 
salee  of  goods  rendered  defendant.  The  nature  of  the  prayers 
ftnd  other  facts  will  appear  from  the  opinion. 
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J.  JUdtcolm,  for  the  appellant. 
WiUiam  F.  Frick,  for  the  appellees. 

By  Court,  Mason,  J.  This  is  an  action  of  asaumpsU,  instituted 
by  the  appellees  against  the  appellant,  to  reoover  the  balance 
upon  certain  sales  alleged  to  have  been  made  by  the  former,  as 
factors,  on  account  of  the  latter,  the  controversy  involving  the 
sum  of  one  hundred  and  tweniy-two  dollars.  The  first  question 
which  is  raised  in  the  record  relates  to  so  much  of  the  evidence 
of  Goodwin  which  seeks  to  introduce  the  blotter  of  the  store, 
containing  the  original  entry  of  one  of  the  plaintiffs  at  the  time 
the  alleged  transaction  wiUi  the  defendant  took  place.  This 
evidence  was  objected  to  by  the  defendant,  **  as  proof  of  sale 
made."  But  the  '*  plaintiffs  stated  that  they  did  not  offer  the 
entry  for  any  such  purpose,  but  only  to  be  connected  with  other 
proof  thereafter  to  be  offered,  of  a  bill  of  the  goods  charged 
having  been  asked  for  by  defendant  and  sent  him."  The  record 
further  shows  that  for  this  latter  purpose  alone  the  evidence 
was  admitted. 

It  was  competent,  we  think,  for  the  vntness  to  refer  to  the 
blotter  as  an  item  of  evidence  in  the  cause,  to  show  that  he  had 
sent  a  bill  copied  therefrom  to  the  defendant,  and  to  ascertain 
by  referring  thereto  of  what  the  bill  consisted.  This  testimony, 
however,  would  only  be  admissible  for  thepurpose  of  shovnng 
what  articles  were  embraced  in  the  bill  of  parcels,  after  the 
proper  foundation  had  been  laid  for  the  introduction  of  the  sec- 
ondary evidence  of  the  contents  of  the  said  bill  of  parcels;  and 
that  foundation  would  have  been  a  notice  duly  served  upon  the 
defendant  to  produce  the  original  pai)er,  and  which  notice  had 
been  disregarded. 

In  this  instance,  as  the  point  is  presented  by  the  record,  we 
think  the  book  was  properly  admitted  in  evidence  for  the  spe- 
cific purpose  for  which  it  was  offered.  The  assurance  that  this 
evidence  would  be  followed  up  by  proof  of  other  circumstances 
and  facts  material  and  competent,  vdth  which  it  would  have  an 
important  connection,  rendered  its  admission  proper.  If,  how- 
ever, it  shotdd  turn  out  that  this  assurance  was  not  fulfilled,  it 
would  be  the  dufy  of  the  court,  in  a  subsequent  stage  of  the 
trial,  upon  an  application  by  counsel,  to  direct  the  jury  to  dis- 
regard or  reject  it.  The  entries  in  the  blotter  were  made,  it 
appears,  by  one  of  the  plaintiffs  himself,  and  therefore  were 
clearly  not  evidence  per  se  in  their  favor.  They  could  only 
have  become  so,  as  we  have  shown,  by  being  connected  coUai- 
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eially  with  other  tacta  and  ourcomstances.  In  this  case  we  think, 
as  we  shall  presently  show,  the  plaintiffs  did  not  make  good  their 
pledge,  inasmuch  as  they  did  not  show  that  a  legal  notice  had 
been  given  in  order  to  lay  the  foundation  for  the  introduction 
of  the  secondaiy  evidence.  This  leads  us  to  the  consideration 
of  the  second  question  presented  by  the  record. 

In  the  progress  of  the  trial,  with  the  view  of  establishing  the 
original  contract  of  sale,  out  of  which  the  present  controversy 
arises,  the  plaintiffs  offered  to  prove,  aliunde,  the  contents  of  a 
written  paper,  being  the  bill  of  parcels  of  the  goods.  To  au- 
thoiize  the  introduction  of  this  evidence,  the  plaintiffs,  while 
the  trial  was  in  progress,  served  a  notice  upon  the  defendant  in 
court  to  produce  the  original  paper,  which  the  defendant's  coun- 
sel, after  having  examined  his  papers,  declined  to  produce, 
and  hence  the  attempt  of  the  plainti£b  to  give  secondaiy  evi- 
dence of  its  contents.  Was  this  notice  sufficient,  under  the 
circumstances,  to  warrant  the  introduction  of  the  secondaiy 
evidence?  is  the  point  to  be  determined.  Notice  given  at  the 
bar,  during  the  progress  of  the  trial,  to  produce  a  paper,  is  not 
sufficient,  unless  it  appears  satisfactorily  that  the  paper  is  in 
court  at  the  time,  and  in  possession  of  the  party  upon  whom  the 
demand  is  made,  or  if  elsewhere,  that  it  would  be  of  easy  access. 
In  this  case  it  does  not  affirmatively  and  sufficientiy  appear  in 
the  record  that  the  paper  was  in  court  and  in  the  possession  of 
the  defendant,  or  of  easy  access  when  the  demand  was  made. 
It  is  true  he  declined  to  produce  it,  but  it  might  as  well  have 
been  that  he  so  declined  from  inability  to  produce  it  as  from  an 
unwillingness  to  do  so.  The  secondaiy  evidence  of  this  paper, 
therefore,  was  improperly  admitted,  and  for  that  reason  we  re- 
verse the  ruling  of  the  court  upon  this  point. 

From  what  we  have  said  it  follows  that  the  notice  to  produce 
the  other  paper  referred  to  in  the  record,  and  which  constitutes 
the  third  exception,  was  sufficient;  the  same  appearing  to  have 
been  in  court,  and  in  the  possession  of  the  defendant  when  the 
demand  for  its  production  was  made. 

The  object  of  the  plaintiffs,  in  this  case,  was  to  show  such  a 
sale  as  would  be  operative  and  valid  under  the  statute  of  frauds, 
and  in  order  to  do  this,  evidence  was  proposed  to  be  offered 
that  there  was  either  a  memorandum  in  writing  signed  by  the 
parties  witnessing  the  contract,  or  that  there  was  such  a  deliv- 
ery of  the  goods,  either  actual  or  constructive,  as  was  sufficient 
to  gratify  the  requirements  of  the  statute.  Upon  the  whole 
9vidence,  three  prayers  were  offered  by  the  defendant,  all  of 
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which  were  rejected  by  the  court  below.  The  first  asked  the 
court  to  say  that  **  there  was  no  eyidence  of  a  sale  and  deliTexy, 
within  the  provisions  of  the  seventeenth  section  of  the  statute 
of  frauds.''  This  prayer  was  properly  rejected.  Without  ex- 
pressing any  opinion  in  regard  to  the  weight  of  testimony  in 
the  cause,  we  do  not  feel  at  liberty  to  say  there  was  none  tend- 
ing to  support  such  a  proposition.  The  letter  of  the  defendant 
in  regard  to  this  transaction,  though  not  a  sufficient  writing  of 
itself  to  witness  the  contract,  might  still  well  have  been  a  cir- 
cumstance, in  connection  with  other  facts,  which  might  tend  to 
establish  the  contract.  The  same  may  be  said  of  the  conversa- 
tion of  the  defendant  with  the  witness  Grrofflin,  and  of  other 
circumstances  proved  in  the  progress  of  the  trial. 

In  regard  to  the  proof  of  a  delivery  of  the  goods,  in  order  to 
gratify  the  statute,  it  must  be  conceded  that  an  actual  or  manual 
delivery  is  not  in  all  cases  necessary.  Upon  this  subject  the  law 
is  well  settled  and  clearly  defined,  and  may  be  tiius  stated: 
Where  the  goods  are  ponderous  and  incapable  of  being  handed 
over  from  one  to  another,  and  where  the  buyer  so  far  accepts 
them  as  to  treat  them  as  his  own,  exercising  acts  of  ownership 
over  them,  from  which  possession  as  owner  may  be  inferred;  or 
where  the  delivery  is  symbolical,  such  as  the  delivery  of  the  key 
of  the  warehouse  in  which  the  goods  are  lodged;  or  where  actual 
delivery  is  impracticable,  and  can  only  be  made  by  such  sym- 
bolical means  as  the  circumstances  of  the  case  will  allow,  as  in 
the  case  of  a  ship  or  cargo  at  sea,  etc. — actual  or  manual  deliv- 
ery is  not  necessary:  FrankHin  v.  Long,  7  QUI  &  J.  407. 

While  delivery  is  a  fact  to  be  found  by  the  jury,  constructive 
delivery  is  a  mixed  question  of  law  and  fact,  and  the  circum- 
stances or  facts  necessary  to  constitute  such  a  delivery  must  be 
found  by  the  jury,  as  in  the  case  of  actual  delivery.  We  think 
there  was  evidence  adduced  upon  the  trial  which  shotdd  prop- 
erly have  been  submitted  to  the  jury  upon  the  question  of  de- 
livery, and  hence  the  additional  error  of  the  first  prayer  in 
<m«rimiTig  there  was  none.  The  second  prayer,  we  think,  was 
improperly  rejected.  It  submits  nothing  to  the  jury  but  the 
simple  question  of  delivery,  which  is  a  fact  to  be  found  by  the 
jury.  When,  however,  the  delivery  is  not  actual,  but  symboli- 
cal or  constructive,  then,  as  we  have  already  said,  it  is  a  mixed 
,  question  of  law  and  fact,  and  either  pariy  has  the  right  to  ask 
instructions  of  the  court  as  to  the  legal  effect  of  any  particular 
circumstance  which  may  be  offered  to  the  jury,  and  from  irtiich 
the  delivery  is  to  be  deduced. 
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The  thiid  prayer  was  properly  rejected,  beoause  it  assumes  that 
in  all  oases  like  the  present  an  actual  deliveiy  is  necessary  to  make 
the  sale  a  valid  one  where  it  is  to  depend  upon  deliveiy  alone. 
We  think,  on  the  contrary,  when,  from  the  peculiar  character  of 
the  goods  sold  they  are  not  susceptible  of  an  actual  or  manual 
delivery,  as  in  this  case,  a  symbolical  or  constructiye  deliyery 
will  be  sufficient.  If  this  verdict  and  judgment  stood  alone 
upon  the  evidence  in  regard  to  the  delivery,  we  might  be  dis- 
posed not  to  disturb  them;  but  as  it  is  impossible  to  know  upon 
what  ground  the  jury  based  their  verdict,  whether  upon  the 
ground  that  a  written  contract  had  been  sufficiently  proved  (the 
evidence  in  regard  to  which  having  been  excluded  by  us),  or 
whether,  upon  the  proof  of  delivery,  we  must  reverse  the  judg- 
ment. In  doing  so,  however,  we  do  not  wish  to  be  understood 
as  intimating  any  opinion  as  to  the  sufficiency  of  the  proof  to 
establish  a  valid  contract  between  these  parties.  To  determine 
that  is  the  province  of  the  jury. 

Judgment  reversed,  and  procedendo  awarded. 

Books  of  Accomrr  as  Evidkncs:  CogswtU  y.  DciUvetf  3  Am.  D«o.  46; 
eztendve  note  to  Union  Bcmk  y.  Knapp,  15  Id.  191;  Drummond  v.  Hyams, 
18  Id.  649;  Rhoad9  v.  Qiwl,  27  Id.  277;  Vicary  v.  Moore,  Id.  323;  Merrm 
V.  Itkoica  S  Owego  R.  R.  Co.,  30  Id.  130,  and  note  142;  Sickda  v.  Mather, 
82  Id.  521;  Smith  v.  Vkieent,  38  Id.  52;  Oummhigs  y.  NichoU,  Id.  501; 
MtUhee  v.  RobbMon,  41  Id.  505;  Burr  v.  Byere,  52  Id.  239;  Thompt^  v. 
Porter,  53  Id.  653;  Cameron  y.  Rich,  57  Id.  747;  TarkUn  v.  OoldthwcUt^s 
Heire,  58  Id.  296,  and  notes  to  same,  besides  those  cited. 

KoncB  TO  Pbobuoi  Pafzb  at  Tbial  is  not  snffioient  to  let  in  parol 
proof,  unless  served  upon  attorney  before  the  term,  where  the  paper  is  at  the 
party's  residence  at  a  distance  from  the  court:  Oorham  v.  Oale,  17  Am.  Dec 
549,  and  note. 

DxuvBBT  IS  Fact  Depxndent  upon  IirrBNTioir,  and  most  be  determined 
by  the  jury  from  a  consideration  of  the  whole  OYidence:  Byer  y.  Etnyre,  41 
Am.  Dec.  410,  and  note. 

Wmov  Ck)NSTBncnvB  nvsriAi)  of  Actual  or  Manual  Dxlivxrt  may  bb 
Madb:  JeweU  y.  Warren,  7  Am.  Dec.  74;  PUaaanta  t.  Pendleton,  18  Id.  726; 
note  to  Whipple  v.  Thayer,  26  Id.  628;  CdUthiBY.  Lockwood,  42  Id.  729;  Van 
Brunt  Y.  Pihe,  45  Id.  126;  Cocke  v.  Chapman,  44  Id.  536;  Linton  v.  Butz,  47 
Id.  501;  Sanborn  y.  KiUredge,  50  Id.  58;  Arnolds.  Delano,  Id.  754;  Sahl- 
moM  Y.  MHU,  51  Id.  630,  and  notes  thereto. 

It  is  not  Ebbor  to  Admit  Evidbngb  which  may  be  made  competent  by 
the  introduction  of  snbeeqnent  testimony:  Hamilton  v.  Summers,  54  Am. 
Dec  509. 

Foundation  having  bben  Laid  by  Proof  of  Loss  of  Writtbn  Imstbu- 
MBNT,  its  contents  may  be  proYod  by  explicit  oral  testimony:  Jom$  v.  Robins 
mm,  54  Am.  Dec  212,  and  note 

Tbb  pbinoipal  oasb  was  bboognubd  in  Union  Bank  v.  Kerr,  7  lid. 
101,  holding  that  in  all  oases  either  party,  if  he  thinks  proper,  may  ask  iai 
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stniction»of  the  court  m  to  the  legal  effect  of  any  particular  ciroombcance 
which  may  be  offered  to  the  jury,  and  from  which  the  particnlar  matter  ji  300- 
troversy  i^  to  be  deduced.  So  in  Crcuv/urd  t.  BeaU^  21  Id.  230,  and  Affirmed 
in  Fttatings*  Es^r$  t.  SuUivan,  41  Id.  171.  It  was  relied  on  in  fhomp- 
9on  V.  BcUlimare  de  O.  R.  B.  Co.^  28  Id.  405,  to  show  that  actual  ok  manual 
delivery  of  ponderous  articles  is  not  always  necessary  to  constitute  Kolivory. 
It  was  examined  in  Jones  y.  Mechanics^  Bank  qf  BtMmortt  29  Id.  *i98,  and 
none  of  its  propositions  of  law  disturbed.  It  was  recognized  in  Corner  t. 
Jtuckschy  39  Id.  590,  showing  that  accounts  in  Maryland  can  not  be  proved  by 
entries  made  by  plaintiffs  themselves  in  the  reguhur  course  of  bnsinei^ 


Stump  v.  Henby. 

[6  Habtlaxd,  901.] 

Bill  nr  Eguirr  Swoiur  to  bt  CoMPLAnrAKT  kat  bx  Used  as  £%tDiBR» 
of  the  facts  stated  in  it  oonceming  his  title  to  oertain  laiida»  in  an- 
other case  in  chancery  affecting  the  same  lands. 

Adyxbss,  Exclustvx,  and  Continuous  Possxssioh  for  period  preaOi.ifoed  by 
statute  of  limitations  will  confer  title  to  land. 

TiTLs  OF  Defendant  is  bt  Opxbation  of  Law  Vistsd  nr  Pubouusxr  at 
execution  sale. 

Ons'8  Right  of  Entbt  is  not  Babbxd  by  Another's  PossnsiONt  unless 
it  be  adverse,  exclusive,  and  continuous  for  period  prescribed  by  statute 
of  limitations. 

Possession  will  not  Operate  as  Bar  to  Right  of  Entrt  reopgnlxed  or 
acknowledged  by  one  in  possession,  until  the  statutory  period  has  elapsed 
after  such  recognition  or  acknowledgment  has  been  made. 

Bar  of  Luotations  does  not  Attach  to  Mortgage  Paid  in  Part  until 
the  statutory  period  has  run  from  such  payment,  though  mortgagor  may 
have  been  in  possession  for  nearly  the  whole  of  such  time  prior  to  the 
payment. 

Appeal  from  the  equity  side  of  Harford  county  court.  BiU 
for  partition^  filed  September  28,  1841,  by  appellees,  heirs  at 
law  of  Isaac  Henry,  deceased,  and  claiming  one  undivided  third 
of  certain  lands  situate  in  Harford  county;  the  other  two 
thirds  belonging,  they  said,  to  appellant  Stump.  John  Bichie 
was  the  original  owner  of  the  lands,  but  they  were  sold  at  sher- 
iff's sale  on  October  29, 1817,  under  an  execution  upon  a  judg- 
ment obtained  by  Sample  against  him.  The  father  of  complain- 
ants, Isaac  Henry,  together  with  Sample  and  Woolsey,  were  the 
purchasers,  and  took  the  sheriff's  deed  to  the  property,  dated 
August  8, 1818.  Subsequently,  in  1818  and  1824,  Parker  For- 
wood  purchased  and  received  Sample's  and  Woolsey's  interest 
in  the  land;  and  complainants  insisted  that  Forwood's  interest 
passed  to  Stump  as  purchaser  at  trustee's  sale  in  January,  1840, 
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under  a  decree  in  chancery  passed  August  12,  1889,  in  a  case 
between  Eichie  and  Forwood,  commenced  in  1836,  the  proceed- 
ings in  which  will  appear  from  the  opinion.  Stump  insisted 
that  Richie  had  remained  in  possession  of  the  land  from  before 
1812,  until  his  death  in  1841;  that  he  used  it  and  claimed  title 
to  it;  that  Isaac  Henry  never  made  any  claim  to  it;  and  that 
neither  he  nor  any  one  claiming  under  him  ever  had  possession. 
He  therefore  denied  complainants'  title,  relied  ux>on  limitations, 
and  insisted  that  the  whole  of  Bichie's  title  passed  to  him 
under  the  chancery  sale.  The  court  below  regarded  the  eyi- 
dence  as  insufficient  to  show  an  ouster  or  twenty  years'  adverse 
holding  by  defendants  and  those  under  whom  they  claimed,  de- 
cided that  the  statute  of  limitations  did  not  apply,  and  passed 
a  decree  of  sale  for  the  purpose  of  partition,  from  which  defend- 
ants  appealed. 

Olho  Scott,  for  the  appellants. 
Henry  W.  Archer ,  for  the  appellees. 

By  Court,  Ecolestov,  J.  The  complainants  (the  present  ap- 
pellees), as  heirs  at  law  of  Isaac  Henry,  claim  title  to  one  undi- 
vided third  part  of  certain  lands  situate  in  Harford  county,  the 
remaining  two  thirds  of  which  they  say  belong  to  the  defendant 
Thomas  C.  Stump;  and  the  bill  is  filed  to  effect  a  partition. 
Stump,  who  is  in  fact  the  only  defendant  having  any  real  inter- 
est in  the  controversy,  denies  in  his  answer  the  title  of  the  com- 
plainants, and  relies  upon  limitation.  It  will  be  seen,  however, 
that  in  reference  to  his  own  title  he  says  he  *'  purchased  said 
lands  from  the  trustee  appointed  by  the  chancellor  to  sell  all 
the  interest  of  John  Richie  and  John  Forwood  in  said  lands, 
and  hence  this  defendant  avers  that  he  holds  and  claims  all  of 
said  lands  that  was  ever  owned,  held,  or  claimed  by  said  For- 
wood and  Richie."  Again,  this  defendant  says  that ''  the  com- 
plainants are  probably  entitled  to  some  part  of  some  of  the  named 
tracts,  which  is  not  claimed  by  defendant,  but  this  is  not  ad- 
mitted or  denied  by  this  defendant,  but  merely  stated  by  way 
of  making  it  plain  what  this  defendant  claims,  which  is,  all  that 
was  held,  possessed,  or  claimed  by  either  said  Richie  or  said 
Forwood."  It  is  evident,  then,  that  Stump  claims  under  Richie 
and  Forwood. 

The  appellees'  counsel  has  insisted  that  as  Stump,  in  his  an- 
swer, says  he  purchased  the  land  from  the  trustee  apx>ointed  by 
fhe  chancellor  to  sell  the  interest  of  Richie  and  Forwood,  as  the 
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proceedings  in  that  case-are-in  the  present  record,  the  matters 
alleged  or  stated  in  the  bill  filed  by  Bichie  may  be  used  as  evi- 
dence in  regard  to  the  title  under  which  he  held  the  land. 

Admitting  it  to  be  true,  as  a  general  rule,  that  a  bill  in 
another  cause  can  not  be  used  as  CTidence,  the  rule  does  not 
apply  in  a  case  like  the  present.  In  the  first  place,  the  bill  re- 
ferred to  is  not  simply  signed  by  a  solicitor,  but  is  sworn  to  by 
the  complainants.  In  addition  to  which,  the  answer  of  Bichie 
to  the  cross-bill  filed  by  Parker  Forwood  admits  the  filing  of 
the  bill  now  sought  to  be  used  as  evidence,  and  states  it  was 
for  the  purpose  of  obtaining  a  reconveyance  of  the  lands  men- 
tioned therein .  Under  such  circumstances,  it  cau  not  be  doubted 
that  the  plaintiffs  may  use  the  bill  as  evidence:  1  Gtreenl.  Ev., 
sec.  551;  Belden  v.  DavieSy  2  Hall,  444;  Burden  v.  Cleveland,  4 
Ala.  227;  Bankin  v.  MaaaoeU,  2  A.  K.  Marsh.  491  [12  Am. 
Dec.  431]. 

The  bill  states  the  lands  were  sold  under  an  execution  to  sat- 
isfy a  judgment  of  John  Sample's  against  Bichie,  and  were  pur- 
chased by  Heniy  Woolsey,  John  Sample,  and  Isaac  Henry; 
making  reference  to  the  deed  of  John  Moore,  as- sheriff  of  the 
county,  to  the  three  purchasers;  that  the  lands  were  sacrificed 
for  a  mere  trifle  compared  with  their  actual  value,  and  being 
anxious  to  regain  them,  with  a  view  to  accomplish  this  object, 
he  (Bichie)  applied  to  John  Forwood,  who,  partly  out  of  friend- 
ship, and  partly  to  secure  a  debt  due  to  him,  consented  to  ad- 
vance money  enough,  with  what  Bichie  could  raise,  to  repur- 
chase the  land  from  Woolsey,  Sample,  and  Henry,  on  condition 
that  the  deed  should  be  made  to  Forwood,  with  the  under- 
standing that  when  the  money  so  advanced  should  be  refunded 
and  his  other  claim  paid,  he  would  reconvey  the  property  to 
Bichie;  that  in  accordance  with  the  arrangement,  Forwood 
purchased  from  Woolsey,  in  1818,  all  his  interest  in  the  land, 
the  deed  for  which  was  made  to  Forwood,  and  is  referred  to; 
that  in  1824,  he  also  purchased  of  James  Johnson  and  John 
Kelly  the  interest  which  Sample  had  held  in  the  Umd,  he  hav- 
ing  sold  the  same  to  Johnson  and  Kelly,  who  gave  a  deed  to 
Forwood,  to  which  reference  is  also  made. 

Under  Bichie's  bill,  the  heirs  of  John  Forwood  were  made 
defendants,  he  being  dead.  Under  the  bill  filed  by  Parker 
Forwood,  one  of  the  defendants  in  the  first  case,  Bichie  and 
others  are  defendants.  By  agreement,  the  two  causes  were  con- 
solidated, and  a  decree  passed,  on  the  twelfth  of  August,  1889, 
for  the  sale  of  the  lands  mentioned  in  the  proceedings,  the 
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money  arising  from  the  sale  to  be  brought  into  court,  to  be  dis- 
tributed as  the  chancellor  might  direct. 

At  the  sale  bj  the  trustees  under  this  decree,  Thomas  0. 
Stump,  the  present  appellant,  became  the  purchaser  of  the  lands 
now  in  controversy. 

The  plaintiffs,  as  the  heirs  at  law  of  Isaac  Heniy,  claim-an 
undivided  third  part  of  the  land,  to  which  they  contend  he 
became  entitled  by  virtue  of  the  sheriff's  sale.  The  defense 
made  in  argument  in  opposition  to  this  claim  is,  that  Bichie  re- 
mained in  possession  from  before  1812  tQl  his  death  in  1841, 
claiming  title  and  using  the  land  as  his  own,  by  selling  timber; 
and  that  Isaac  Henry  never  made  any  claim,  never  had  possession, 
nor  had  any  one  claiming  under  him. 

If  the  title  of  Eichie  is  upon  possession  alone,  then  it  must 
be  adverse,  exclusive,  and  continuous  for  more  than  twenty 
years.  Was  it  so  for  that  time,  prior  to  the  filing  of  this  bill, 
on  the  twenly-eighth  of  September,  1841?  It  surely  was  not, 
when  according  to  his  own  bill  filed  in  1836  he  admitted  the 
land  had  been  sold  under  an  execution  upon  a  judgment  against 
himself;  that  he  was  anxious  to  regain  it,  and  for  that  purpose 
entered  into  the  arrangement  with  Forwood,  who  accordingly 
purchased  the  rights  of  two  of  the  three  purchasers  who  ac- 
quired title  to  the  land  under  the  sale  by  the  sheriff;  the  deed 
to  Forwood  for  Woolsey's  part,  bearing  date  in  1824.  Tb» 
object  of  that  bill  was  to  obtain  from  the  heirs  of  Forwood  a 
conveyance  of  the  title  he  had  acquired  under  the  arrangement, 
upon  payment  of  the  money  due  to  him  by  Eichie.  The  two 
deeds  to  Forwood  are  in  evidence,  and  both  recite  the  sale  by 
the  sheriff  to  Sample,  Woolsey,  and  Henry.  The  sheriff's  deed 
is  also  before  us,  and  that  sets  out  the  fieri  facias,  in  which  is 
recited  the  judgment  corresponding  with  the  statement  or  ad- 
mission in  Eichie's  bill.  By  operation  of  law,  under  the  sale 
made  by  the  sheriff,  Bichie's  title  was  vested  in  the  purchasers: 
Bowie  V.  (yNeale,  5  Har.  &  J.  226;  Barney  v.  Patterson,  6  Id. 
204,  205.  But  it  has  been  said  by  the  defendants'  counsel  that 
although  a  sale  by  a  sheriff,  with  his  deed  in  pursuance  of  it, 
will  give  to  the  purchaser  a  right  to  possession,  the  possession 
is  not  thereby  transferred,  so  that  the  subsequent  holding  of 
the  defendant  in  the  execution  is  to  be  considered  as  the  pos- 
session of  the  purchaser.  And  if  this  be  so,  inasmuch  as  Bichie 
continued  to  hold  the  land  for  more  than  tweniy  years  subse- 
quent to  the  sale,  the  title  acquired  by  Henry  to  one  third  of 
Uie  land  was  barred  pj  limitation.    If,  however,  it  should  be 
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ooDoeded  that  Henry,  with  the  other  porchasers,  did  not  acqninB 
actual  possession^  but  only  a  right  of  possession,  still  such 
right  could  not  be  barred  by  possession  alone,  unless  it  should 
be  adverse,  exclusive,  and  continuous  for  at  least  twenty  years. 
And  any  recognition  or  acknowledgment  of  such  right  bj  the 
party  in  possession  will  prevent  his  possession  from  operating 
as  a  bar  to  such  right  until  twenty  years  after  the  acknowledg- 
ment has  been  made. 

In  England,  a  bond  is  presumed  to  have  been  paid  twenty 
years  after  date;  but  payment  of  any  part  within  that  time 
would  require  twenty  years  subsequent  to  the  payment  to  defeat 
the  claim.  And  payment  of  part  of  a  mortgage  will  prevent  it 
from  being  barred  by  limitation  for  twenty  years  afterwards, 
although  the  mortgagor  may  have  been  in  possession  for  nine- 
teen years  and  upwards  prior  to  the  payment  Taking  Bichie's 
bill  in  connection  with  his  answer  to  Parker  Forwood's  bill,  the 
sheriff's  deed,  and  the  Iwo  deeds  to  John  Forwood,  we  think 
there  is  proof  of  such  a  recognition  of  the  title  of  Isaac  Heniy, 
the  father  of  the  complainants,  by  Richie,  as  would  prevent 
him,  if  he  were  the  defendant  in  this  proceeding,  from  success- 
fully resisting  the  claim  of  the  complainants.  And  as  Stump 
claims  through  him,  his  condition  can  be  no  better. 

But  it  has  been  contended  that  the  decree  in  favor  of  the 
appellees  must  be  reversed,  because  their  claim  rests  upon  the 
sale  by  the  sheriff;  and  although  his  deed  is  in  evidence,  the 
judgment  and  fieri  faciaa  are  not,  and  this  is  a  defect  in  tho 
complainants'  proof.  If  this  should  be  admitted,  still  we  would 
not  reverse  the  decree;  but  as  there  can  be  no  doubt  that  there 
is  such  a  judgment  and  fieri  facias,  and  inasmuch  as  the  cause 
must,  at  all  events,  be  remanded  for  further  proceedings,  we 
will  send  it  back  without  reversing  or  afKrming  the  decree, 
under  the  act  of  1832,  chapter  802,  when  the  additional  proof 
can  be  put  in.    The  court  will  sign  a  decree  accordingly. 

Cause  remanded  for  further  proceedings  to  the  circuit  court 
for  Harford  county,  sitting  in  equity. 

When  Bill  in  Chancery  will  be  Received  in  Bvidbngb:  Owau  v. 
Dauf8on,  26  Am.  Deo.  49,  and  note. 

Entry  on  Lands  Avoids  Operation  of  Statute  of  LnciTATiQNft.  as 
ErrEOTUALLY  AS  Action:  AUenuu  ▼.  CaampbeU,  34  Am.  Deo.  494,  and  nottw 

Adverse  Possession  for  Timb  Prescribed  by  Statute  of  Ldiitations 
Tolls  Owner's  Right  of  Entry  and  Gives  Title:  Taylor  v.  Buekner,  12 
Am.  Deo.  354;  TroUer  v.  Casaady,  13  Id.  183;  FUzhtigh  v.  Orogan,  19  Id.  139; 
UfUvermty  qf  VermaiU  v.  RtjfnoM  E^r,  23  Id.  234;  Brown  v.  MeKkmqf,  M 
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Id.  1S9;  Moodp  y.  Fleming.  48  Id.  210;  WMs  t.  Hynes.  60  Id.  615;  Alex- 
aander  y.  WaiUr,  Id.  688;  StevenamCa  Hmrs  v.  McReairy.  61  Id.  102;  School 
DiUriet  v.  Btfuon.  62  Id.  618;  Beverly  v.  Burht,  64  Id.  351;  Steame  y.  Hen- 
denasM^  67  Id.  65;  Strtmpfier  y.  RoberU.  Id.  606,  and  notes  thereto;  and  will 
bar  ejectment:  Bertheiemy  y.  /o&tiMm,  38  Id.  179;  C(myer$  y.  JTenofi,  48  Id* 
226,  and  notes. 

Owner's  Right  of  Entkt  is  kot  Tolled  unless  Adyebsb  Posssssioir 
HAS  Existed  fob  Pebiod  Prescribed  bt  Statute  of  Limitations:  WoUcm 
Y.  Hannitm,  34  Am.  Deo.  659,  and  extended  note;  Webbs  y.  Hynee,  60  Id. 
515;  AUxaauUr  y.  Walter.  Id.  688,  and  notes  to  same,  beside  the  one  cited. 
As  to  effect  of  change  of  time  in  statnte  of  limitations,  see  Niekiea  y.  HaMne. 
Id.  154. 

Land  in  Adyebsb  Possession  of  Another  mat  be  Sold  under  Execu- 
tion, and  by  snoh  sale  defendant's  title  is  Yested  in  pnrohasen  NieJdee  y. 
BaskmB.  50  Am.  Dea  154;  Lyerly  y.  Wheeler.  53  Id.  414;  and  notes  thereto. 

Essentials  of  Adyebsb  Possession  to  Defeat  Statute  of  Limitations: 
RMmg  Y.  ShtmAerger,  26  Am.  Dea  95,  note  102;  Smith  v,  Hoemer,  28  Id.  354; 
Wmiams  y.  Buchanan,  35  Id.  760;  Irvine'e  Heirs  y.  MeRee.  42  Id.  468;  Dike- 
man  y.  Parriah.  47  Id.  455,  and  extended  note;  Browning  y.  ^eies,  49  Id.  760; 
ire550  Y.i7yiiea,60Id.515;  WaOaee  y.  MaxweU.  51  id.  ^SO;  School  Distrid 
T.  Beneon.  52  Id.  618;  note  to  MeCMmgh  y.  Watt,  53  Id.  726^  and  notes, 
beside  the  ones  cited. 

Acknowledgment  of  Owneb's  Title  bt  Adyebsb  Possession  of  Land 
Intkbbufts  the  Running  of  Statute  of  Ldoiations:  IngereoU  y.  Lewie. 
61  Am.  Dec.  536,  and  note. 

Bntbt  bt  Owner  or  his  Agent  on  Land  Ayoids  Statute  of  Limita- 
tions AS  AGAINST  Adyebsb  Oooufant:  IngereoU  y.  Lewie,  51  Am.  Dec  536, 
and  note. 

Disseisor  mat  Exunquibh  Fosbbssiok  to  DiasEiSEE;  SchodDieiria  y. 
Benson.  52  Am.  Dea  618. 

The  frinoipal  case  was  rboognxzkd  in  Dean  y.  Brown,  23  Md.  16, 
showing  that  possession,  to  be  adYerse,  mnst  be  accompanied  with  a  poeitiYe 
and  exclnsiYe  claim  of  the  entire  title,  and  if  the  title  claimed  be  subordi- 
nate to  or  admits  the  existence  of  a  superior  title,  the  possession  will  not  be 
taken  as  adYerse  to  that  title;  nor  does  it  matter  how  long  each  a  possession 
may  be  continned,  for  it  can  have  no  effect  in  the  way  of  bacxing  the  legiti- 
I  title. 


McDowell  v.  Goldsmith. 

[6  MAXthAMD,  819.] 

BcATun  ov  Limitations  will  Bar  as  to  Trusts  Crbated  bt  Operation 

OF  Law,  though  it  may  not  in  express  trusts. 
Seatute  of  Limitations  mat  be  Riujed  upon  bt  Fbaudulent  Obantbe, 

where  creditors  of  grantor  impeach  a  deed  as  fraudulent  in  fact  against 

them. 

MOBTOAOE  UPON  WmOH   DECREE  OF  SaLE,  EXa,  fOR  PaTMENT  OF  MORT> 

CAGE  Debt  has  been  Obtained,  can  not  aftebwabds  bb  Impeached 
in  a  court  of  concurrent  jurisdiction,  in  a  suit  brought  by  creditors  to 
Am.  ]>aa  Tol.  LSI— 90 
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•et  aside  saoh  mortgage  as  fraudulent  against  them.  As  the  decree  can 
not  be  assailed,  its  foundation,  the  mortgage,  can  not  be. 

Ir  Time  of  Payee's  Indorsement  of  Promissokt  Note  in  Holder's 
Hands  does  not  Appear,  it  will  be  inferred  that  it  was  indorsed,  if 
not  on  the  day  of  its  date,  at  least  before  its  maturity. 

Party  will  not,  by  his  Own  Declarations,  be  PERmrrED  to  Coi^tra- 
dict  Prior  Deed;  but  in  some  cases  the  declarations  and  admissiona 
of  a  grantor  will  be  received  where  the  effect  may  be  to  impair  the  title 
of  persons  claiming  under  him. 

Quality  and  Intention  of  Acts  may  be  Pboybd  by  Evidbncb  of  Deo- 
LARATIONS  AoooMPANYiNO,  or  80  nearly  oonneoted  with  them  in  point  ct 
time  as  will  serve  to  explain  their  true  character  and  purpose. 

Declarations  Need  not  Take  Placb  Immediately  with  Ooourrbhcb 
OF  Main  Act,  but  may  be  before  and  sometimee  after,  provided  they  be 
calculated  to  unfold  the  nature  and  quality  of  the  facts  they  are  intended 
to  explain,  and  so  to  harmonize  with  them  as  to  oonstitnte  one  trans* 
action. 

Declarations  of  Grantor  arb  Abmosiblb  as  Past  of  Bis  Qmnm 
against  Grantee,  if  they  tend  to  show  fraud  in  the  making  of  th* 
deed;  and  though  made  to  conveyancer  who  prepared  the  deed,  bat  not 
in  grantee's  presence,  may  be  received  in  a  case  where  grantor's  crediton 
seek  to  vacate  the  deed  as  fraudulent  against  them. 

Cbobs-afpeals  from  the  cotirt  of  chanceiy.  Creditors'  bill 
filed  in  the  equily  side  of  Baltimore  county  court,  on  August  25, 
1845,  by  McDowell  and  others,  creditors  of  Elizabeth  Osbome» 
to  vacate  three  conveyances  made  by  her  to  Ooldsmith:  the 
first,  dated  July  14, 1841,  conveying  a  lot  of  ground  for  two 
thousand  dollars;  the  second,  dated  November  5, 1842,  being 
a  mortgage  of  real  and  personal  estate,  subject  to  the  acts  of 
1888,  chapter  181,  and  1836,  chapter  249,  to  secure  an  indebted- 
ness of  twenly-one  thousand  five  hundred  dollars  payable  in  five 
five  years;  the  third,  dated  February  16, 1844,  conveying  her 
eqiiity  of  redemption  in  the  mortgaged  premises  in  considera- 
tion of  the  mortgage  indebtedness,  and  of  the  further  sum  of 
seven  thousand  five  hundred  and  fifty  dollars.  The  biU  alleged 
that  all  these  conveyances  were  fraudulent  in  fact,  that  they 
embraced  all  the  property  of  Elizabeth  Osborne,  that  Ooldsmith 
claimed  the  whole  property  as  absolutely  his  own,  and  that 
there  was  no  other  property  out  of  which  complainants'  debts 
could  be  paid.  Ooldsmith,  in  his  answer,  put  complainants  to 
proof  of  their  claims,  and  pleaded  and  relied  ux>on  the  statute 
of  limitations  against  such  as  might  be  shown  to  exist.  It  was 
proved  by  Julia  McOee  that  Elizabeth  Osborne's  creditors  were 
uxgent  for  their  money  about  January,  1841;'  that  a  meeting  of 
creditors  was  then  held,  and  all,  with  one  exception,  agreed  to 
give  her  time.    A  few  days  after  this  Ooldsmith  called  on  her. 
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and  was  there  several  times  in  the  day,  and  Elizabeth  told  wit- 
ness, on  the  morning  he  called,  that  Goldsmith  wished  her  to 
make  over  her  property  to  him.  Witness  overheard  him  say  to 
her,  *'This  is  the  only  way  in  which  you  can  save  your  prop- 
erty, Bets^."  Goldsmith  shortly  afterwards  left  with  some 
papers  which  looked  like  deeds.  Elizabeth  went  out  without 
speaking  to  any  one;  but  after  remaining  away  some  time  re- 
turned crying,  and  calling  witness  into  her  room,  told  her  that 
.she  had  made  over  her  property  or  some  of  it  to  Goldsmith. 
It  was  also  proved  by  Spurrier,  the  conveyancer  who  prepared 
the  mortgage  of  1842  and  the  deed  of  1844,  that  instructions  for 
the  preparation  of  said  mortgage  were  given  in  his  office  in  the 
presence  of  both  Elizabeth  and  Goldsmith;  and  that  Goldsmith 
informed  witness  that  she  would  call  and  give  him  instructions 
concerning  the  deed  of  1844,  which  she  did,  and  was  then  asked 
by  witness  **  if  it  was  possible  that  she  was  about  to  convey  her 
interest  in  said  property  to  this  man,  and  if  she  knew  what  she 
yg^aa  about.''  She  told  him  it  was  not  to  an  absolute  deed  of  the 
property;  that  she  had  every  confidence  in  Goldsmith  that  he 
-would  reconvey  back  to  her  the  property  upon  payment  to  him 
of  the  sum  of  from  six  thousand  to  eight  thousand  dollars,  wit- 
ness not  recollecting  the  precise  sum,  and  that  Goldsmith  would 
^ve  her  a  written  agreement  to  that  effect.  She  also  informed 
-witness  at  the  time  that  creditors  were  pressing  her,  and  that  she 
made  the  deed  absolute  then  to  prevent  her  creditors  from  seiz- 
ixig  her  property,  and  dragging  her  furniture  about  and  taking 
it  &om  her  house.  Gt>ldsmith  was  not  present  at  any  conver- 
sation between  witness  and  said  Elizabeth  except  at  the  taking 
of  the  memoranda  on  instructions  for  the  mortgage.  Defendant 
filed  exceptions  to  the  testimony  concerning  ike  declarations  of 
Elizabeth.  The  other  proof  in  the  case,  and  facts  relating  to  the 
claim  of  Sarah  Ann  Truitt,  will  appear  from  the  opinion.  The 
cbancellor  decided  that  defendant's  plea  of  limitations  was 
avaJiibl  against  the  claims  of  all  the  complainants  except 
Tru  tt  and  passed  a  decree  vacating  the  deed  of  1844,  as 
against  her,  as  the  holder  of  a  promissory  note  of  Elizabeth's  for 
one  thousand  one  hundred  dollars,  dated  November  6, 1843» 
and  such  other  of  the  creditors  of  said  Elizabeth  as  should  here- 
after come  in  under  the  decree  and  prove  their  claims,  and  for  a 
aale  of  the  equity  of  redemption  in  the  premises  included  in  said 
deed  to  pay  the  said  claims.  The  decree  then  reserves  for  fur- 
ther directions  all  questions  in  regard  to  the  claim  of  said  Truitt 
oti  the  note  for  two  thousand  eight  hundred  dollars,  dated  Oo« 
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tober  21 ,  1844;  dismisses  the  bill  without  prejudice  so  far  as  it 
asks  relief  against  the  deed  of  1841  and  the  mortgage  of  1842; 
and  dismisses  it  absolutely  as  to  all  the  complainants  except 
Truitt.  The  deed  of  1842  was  executed  in  conformity  with  the 
act  of  1833,  chapter  181;  and  as  authorized  by  said  act,  a  decree 
was  passed  by  the  Baltimore  county  court,  on  December  6, 1842, 
providing  for  a  sale,  etc.,  under  the  terms  of  such  mortgage. 
This  court,  over  mortgages  of  this  description,  had  concurrent 
jurisdiction  with  the  high  court  of  chanceiy,  and  the  last-named 
court  disclaimed  any  power  to  vacate  the  deed  and  set  it  aside 
as  fraudulent  and  void.  For  further  facts  and  opinion  concern- 
ing this  decree,  see  2  Md.  Dec.  370.  From  this  decree  both 
Goldsmith  and  the  complainants  appealed. 

S.  T.  WaUia  and  Charles  H.  FiUs,  for  the  creditors. 

Thomas  8,  Alexander  and  John  V.  X.  McMahon^  for  Goldsmith. 

By  Court,  Tuck,  J.  It  is  conceded  that  there  is  no  question 
before  us  as  to  the  deed  of  the  fourteenth  of  July,  1841.  Of  all 
the  creditors  who  offered  proof  of  their  claims,  none  was  such 
prior  to  the  fifth  of  November,  1842,  the  date  of  the  mortgage, 
except  Walter  Cook,  jun.;  and  if  the  plea  of  limitations  can 
avail  the  defendant,  none  of  them  have  a  standing  in  court  ex- 
cept Sarah  Ann  Truitt,  whose  claim  can  be  enforced,  if  at  all, 
oidy  against  the  equity  of  redemption  conveyed  by  the  deed  of 
the  sixteenth  of  February,  1844.  The  first  question,  then,  to 
be  disposed  of  relates  to  the  plea  of  limitations,  relied  on  by 
Goldsmith. 

There  are  decisions  to  show  that  in  cases  like  the  present  this 
defense  has  been  rejected,  but  whether  correctly  or  not  we  are 
not  at  liberty  to  inquire,  because  the  point  has  been  definitively 
settled  in  this  state.  The  chancellor,  after  having  discussed  the 
question  upon  principle  as  well  as  authority,  referred  to  the  case 
of  Farmers'  Bank  v.  MuUUein,  in  this  court,  December  term, 
1840  (not  reported).  We  have  carefully  examined  that  record 
and  the  proceedings  on  the  appeal,  and  find  that  it  fully  sustains 
the  view  taken  here  on  behalf  of  the  defendant  below.  The 
amended  bill  and  answers  distinctly  raised  the  issue  of  fraud  in 
fact.  It  was  asserted  that  the  de^is  were  made  by  contrivance 
and  conspiracy  between  the  parties,  with  intent  and  for  the  pur- 
pose of  de&auding  the  complainants  and  other  creditors  of  the 
grantor,  and  that  that  imlawful  purpose  would  be  accomplished 
if  the  deeds  were  allowed  to  stand  as  valid,  inasmuch  as  the 
grantor  had  no  other  property  wherewith  to  satisfy  his  cred- 
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itors.  It  appears  by  the  minutes  for  the  decree,  taken  down  by 
the  clerk  of  the  court,  and  by  the  decree  itself,  that  the  deeds 
were  **  adjudged  to  have  been  made  in  fraud  of  the  creditors  of 
the  grantor/'  and  that  the  defense  of  limitations  relied  on  in  the 
answers  of  three  of  the  defendants  was  sufficient  to  protect  the 
interests  of  two  of  them;  but  that  the  benefit  of  that  defense 
was  denied  to  the  other  only  because  it  had  been  waived  by  him. 
It  was  urged  in  argument  there,  as  here,  that  the  grantee  should 
be  treated  as  a  trustee  for  the  creditors,  and  as  such  could  not 
interpose  this  defense  against  those  for  whose  use  he  held  the 
property.  This  point  is  thus  answered  in  the  minutes  for  the 
decree:  '*  Limitations  will  bar  as  to  trusts  created  by  operation 
of  law,  though  it  may  not  in  express  trusts.''  There  being  no 
difference  between  the  cases,  we  must  yield  to  its  authority 
without  reference  to  the  decisions  in  other  courts. 

This  view  of  the  case  disposes  of  all  the  claims  except  those 
of  Truitt,  and  relieves  us  from  the  necessity  of  passing  upon  the 
mortgage  of  the  fifth  of  November,  1842,  there  being  no  party 
in  court  in  whose  behalf  it  can  be  assailed.  Moreover,  we 
agree  with  the  chancellor  as  to  the  effect  of  the  proceedings  in 
eqiiity,  under  the  act  of  1888,  chapter  181,  as  a  protection  to 
the  defendant  against  inquiry,  in  this  case,  into  thb  question  of 
fraud  in  obtaining  that  deed. 

The  remaining  questions  on  these  appeals  relate  to  Truitt's 
claims  and  the  charge  of  fraud  as  to  the  deed  of  the  sixteenth 
of  February,  1844.  This  complainant  did  not  set  out  her  cause 
of  action  in  the  bill  of  complaint,  but  subsequently  filed  two 
notes  of  Osborne  under  the  commission  to  take  proof,  one  for 
one  thousand  one  hundred  dollars,  dated  the  sixth  of  November, 
1843,  and  another  for  two  thousand  eight  hundred  dollars,  dated 
the  twenty-first  of  October,  1844,  which  was  not  due  when  the  bill 
was  filed.  We  can  express  no  opinion  as  to  the  last  of  these 
claims.  The  chancellor  has  neither  allowed  nor  rejected  it; 
but  on  the  contrary,  has  reserved  it  for  further  directions. 

We  think  that  her  claim  on  the  note  for  one  thousand  one 
hundred  dollars  was  properly  allowed.  It  was  signed  by 
Osborne,  and  indorsed  by  Goldsmith,  the  payee.  The  objection 
is  that  it  does  not  appear  that  she  held  this  note  when  tiie  bill 
was  filed,  but  we  are  of  opinion  that  she  must  be  regarded  aa 
the  ovmer  at  that  time  until  the  contrary  appears.  She  is  de« 
scribed  in  the  bill  as  a  creditor,  and  at  the  proper  time  for  prov- 
ing her  case  she  filed  and  proved  this  note  under  the  commission. 
It  does  not  appear  when  Goldsmith  indorsed  it,  but  the  infer* 
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ence  is  that  it  was  indorsed,  if  not  on  the  day  of  its  date,  at 
least  before  its  maturity:  PinkerUm  v.  Bailey,  8  Wend.  600; 
Anderson  v.  TTeston,  37  Eng.  Com.  L.  888;  Burckmyer  v.  Whiie- 
ford,  6  Gm,  1. 

The  decision  of  the  question  of  fraud  depends  on  the  bill, 
answer,  and  proofs.  We  might  rather  say  on  the  proofs,  as  we 
do  not  attach  much  consequence  to  the  answer.  The  evidence 
on  the  part  of  the  creditors  was  assailed  as  general,  contra- 
dictory, and  unworthy  of  credit.  This  afiSrmation,  we  think, 
was  more  justly  applied  to  the  answer,  for  the  contradictions 
are  striking  and  irreconcilable,  while  the  gross  carelessness  and 
want  of  system  and  precaution  in  large  money  transactions, 
which,  according  to  the  answer,  appear  to  have  signalized  the 
defendant's  habits  of  business,  are  calculated  to  impair  the 
weight  which  an  answer  should  have  when  furnishing  no  reason 
to  suspect  unfairness  in  the  transactions  of  which  it  speaks. 
Concurring  with  the  chancellor  in  what  he  has  said  respecting 
the  case  as  disclosed  by  the  answer,  we  proceed  to  consider  the 
proofs;  and  first,  the  admissibility  of  the  declaration  of  Osborne, 
as  proved  by  Spurrier  and  McGee. 

It  is  a  general  and  very  salutary  rule  of  evidence  that  a  parly 
will  not  be  permitted  by  his  own  declarations  to  defeat  a  prior 
deed;  but  it  is  also  well  settled,  that  in  some  cases  the  declara- 
tions and  admissions  of  a  grantor  will  be  received  where  the  effect 
may  be  to  impair  the  title  of  persons  claiming  under  him :  Dorsey 
V.  Dorsey,  8  Ear.  &  J.  410  [6  Am.  Dec.  506];  Walls  v.  Hemsley, 
4  Id.  243;  1  Oreenl.  Ev.,  sees.  189, 190.  Another  principle  is, 
that  all  such  facts  as  have  not  beenadmittedby  the  party  againct 
whom  they  are  offered,  or  by  some  one  imder  whom  he  claims, 
ought  to  be  proved  under  solemn  sanctions  by  persons  having 
knowledge  of  the  facts;  but  to  this  certain  exceptions  have  also 
been  recognized,  some  from  very  early  times,  on  the  ground  of  ' 
necessily  or  inconvenience;  and  among  these  is  proof  of  the 
quality  and  intention  of  acts  by  evidence  of  declarations  accom- 
panying, or  so  nearly  connected  with  them  in  point  of  time  as 
will  serve  to  explain  their  true  character  and  purpose.  We  are 
informed  by  Professor  Oreonleaf  that  it  is  very  difficult  to  bring 
this  class  of  cases  within  the  limits  of  a  particular  description: 
1  Oreenl.  Ev. ,  sec.  108.  The  points  of  attention  are,  whether  the 
circumstances  and  declarations  are  contemporaneous  with  the 
main  fact,  and  whether  they  are  so  connected  with  it  as  to  illus- 
trate its  character.  Where  a  party  does  an  act  material  to  be 
understood,  his  declarations  expressive  of  the  character,  motive^ 
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or  object  of  it  are  regarded  as  **  verbal  acts  indicating  a  present 
purpose  and  intention."  Their  admissibility  is  to  be  determined 
according  to  the  decree  of  their  relation  to  tiie  principal  subject- 
matter  of  dispute,  in  the  exercise  of  a  sound  discretion  by  the 
court.  The  cases  will  show  that  they  need  not  take  place  im- 
mediately with  the  occurrence  of  the  act,  but  may  be  before  and 
sometimes  after,  provided  they  be  calculated  to  unfold  the  nature 
and  quality  of  the  facts  they  are  intended  to  explain,  and  so  to 
harmonize  with  them  as  to  constitute  one  transaction:  1  Oreenl. 
Ey.,  sees.  108-110;  Broom's  Maxims,  442;  Mayor  of  Colchester 
y.  Brooke,  7  Ad.  &  El.  884;  Kolb  t.  Whiidy,  S  Gill  &  J.  188; 
Cross  V.  Black,  9  Id.  210;  Burckmyer  v.  Whiieford,  6  Gill.  1; 
Oamer  t.  Smith,  7  Id.  1;  MUler  y.  State,  8  Id.  141;  Handy  y« 
Johnson,  6  Md.  460. 

This  doctrine  has  been  applied  in  cases  like  this,  in  which  the 
object  was  to  vacate  deeds  at  the  instance  of  creditors.  Merrill 
T.  Meachum,  5  Day,  841,  cited  by  the  chancellor,  is  clearly  in 
point,  where  the  declarations  of  the  grantor,  **  tending  to  show 
that  the  deed  was  executed  for  the  purpose  of  securing  the  land 
against  the  attachments  of  his  creditors,"  were  admitted.  But 
the  correctness  of  the  principle  had  been  questioned,  if  not  de- 
nied, in  Beach  y.  CaUin,  4  Id.  284  [4  Am.  Dec.  221].  The  case 
of  Barrett  t.  French,  1  Conn.  354  [6  Am.  Dec.  241],  relied  on 
by  the  defendant,  is  not  like  the  present.  It  does  not  appear 
that  the  declarations  of  the  grantor  were  offered  in  evidence  as 
part  of  the  res  gestae. 

In  Earshaw  t.  Moore,  12  Ired.  247,  where  a  deed  was  im- 
peached for  fraud  as  against  creditors,  the  declarations  of  the 
grantor,  immediately  before  and  in  contemx)lation  of  the  act, 
were  received  to  show  his  object  in  doing  it,  as  strong  evidence 
bearing  upon  the  very  point  in  issue  against  the  party  claiming 
under  him.     See  also  Ford  y.  Elliott,  4  Exch.  78. 

Cases  like  the  present  have  also  occurred  in  Maryland,  in 
which  the  declarations  of  the  grantor  were  introduced  to  im- 
peach the  deeds:  Duvall  y.  Waters,  1  Bland,  688  [18  Am.  Dec. 
860];  Birdy  y.  Sialey,  6  GiU  &  J.  432  [26  Am.  Dec.  303];  Strike 
Y.  McDonald,  2  Ear.  &  G.  206.  In  the  latter  case,  one  of  the 
grantors  was  also  examined  for  that  purpose.  The  court  'of  ap- 
peals did  not  pass  upon  the  question,  although  the  point  was 
made.  However,  the  chancellor,  in  Duvall  v.  Waters,  supra, 
appears  to  have  relied  on  the  grantor's  declarations  as  evidence 
of  the  alleged  fraud. 

But  there  is  a  class  of  decisions  in  England,  ae  well  ar  bflva. 


Digitized  by  LjOOQiC 


S12  McDowell  u  Ooldsboth.  [Maryland, 

BO  analogous  tliat  it  seems  to  us  they  should  be  governed  by  the 
same  rules  of  evidence.  We  allude  to  cases  in  bankruptcy  and 
those  arising  under  our  insolvent  laws,  in  which  deeds  and 
transfers  of  property  have  been  held  to  be  good  or  bad,  accord- 
ing to  the  intent  of  the  party  in  making  them.  In  both  these 
classes  of  cases,  the  quality  of  the  act  depends  upon  the  same 
principle.  **  In  questions  respecting  acts  of  bankruptcy,  the  in- 
tention is  almost  always  the  very  point  in  issue,  and  this  is  com- 
monly to  be  collected  from  the  conversations  importing  the 
existence  of  those  apprehensions  which  give  a  character  and 
quality  to  the  concomitant  actions:''  2  Evans'  Pothier,  247, 
Appendix  No.  16,  sec.  11;  1  Phill.  Ev.,  tit.  Hearsay;  Kolb  v. 
Whiiely,  3  Gill  &  J.  188.  In  BcUeman  v.  Bailey,  5  T.  B.  512,  a 
declaration  of  the  debtor  made  the  day  after  the  act  was  held 
admissible;  and  the  established  doctrine  in  England  now  is, 
that  the  court  will,  in  each  case,  consider  whether  the  declara- 
tion proposed  to  be  received  does  or  does  not  come  within  a 
reasonable  time  of  the  disputed  act.  As,  if  the  question  arise 
whether  a  security  Were  given  by  way  of  fraudulent  preference, 
the  material  inquiry  will  be,  what  was  the  situation,  conduct, 
and  language  of  the  bankrupt  with  reference  to  the  whole  trans- 
action: Broom's  Maxims,  441;  Ridley  v.  Oyde,  9  Bing.  352, 
855;  and  this  doctrine  is  fully  recognized  in  KoJb  v.  Whitely, 
Bupra,  as  applicable  to  cases  undei:  the  insolvent  laws.  There 
certain  entries  in  the  books  of  the  insolvents,  and  the  decla- 
rations of  one  of  the  firm  made  a  few  days  before  the  property 
was  delivered  to  the  appellant,  were  received  to  show  that  at 
the  time  of  the  transfer  the  parties  contemplated  becoming  in- 
solvent debtors. 

The  rule  stated  is,  that  **  where  it  is  necessary  in  the  course 
of  a  cause  to  inquire  into  the  nature  of  a  particular  act,  and  the 
intention  of  the  persons  who  did  the  act,  proof  of  what  the  per- 
son said  at  the  time  of  doing  it  is  admissible  evidence  for  the 
purpose  of  showing  its  true  character."  And  '*in  general, 
where  the  evidence  is  offered  as  a  mere  fact  which  is  connected 
with  the  matter  in  dispute,  and  not  with  a  view  to  affect  the 
party  otherwise  than  as  the  actual  existence  of  the  fact  affects 
the  nature  of  the  transaction  itself,  then,  although  it  was  a 
transaction  between  others,  yet  as  a  mere  fact  and  part  of  the 
res  gestas^  it  is  evidence."  We  do  not  understand  the  court  as 
having  admitted  the  evidence,  as  might  be  inferred  from  the  last 
elause  of  the  opinion,  because  there  was  no  reason  for  suppos- 
ing that  the  insolvent  had  made  the  declarations  under  ftiniRt.er 
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motives,  or  as  hsTing  designed  to  qualify  the  general  role  an- 
nounced; but  rather  as  using  those  remarks  in  answer  to  the 
argument  of  the  appellant's  counsel.  It  is  true  that  generally 
the  declarations  of  a  party  under  whom  another  claims  are  re- 
ceived, when  miade  against  his  own  interest  and  at  a  time  when 
be  bad  no  motive  to  misrepresent  the  truth;  but  we  apprehend 
that  the  doctrine  of  res  gesUB  is  not  governed  by  this  principle. 
Greenleaf  states  the  general  rule,  but  he  adds:  ''No  reason  is 
perceived  why  every  declaration  accompanying  the  act  of  pos- 
session, whether  in  disparagement  of  the  declarant's  titie  or  oth- 
erwise qualifying  his  possession,  if  made  in  good  faith,  should 
not  be  received  as  part  of  the  rea  gesUs;  leaving  its  effect  to  be 
governed  by  other  rules  of  evidence:"  Greenl.  Ev.,  sec.  109. 
Indeed,  such  declarations  are  admissible  in  some  cases  where 
the  party  has  a  manifest  interest  at  the  time,  as  where  an  entry 
is  made  to  take  advantage  of  a  forfeiture,  to  defeat  a  disseisin,  or 
to  foreclose  a  mortgage,  or  the  like :  Id. ,  sec.  108.  For  the  same 
reason,  in  actions  by  bailor  against  bailee,  for  loss  by  negligence, 
the  declarations  of  the  latter  contemporaneous  with  the  loss 
were  held  to  be  admissible  in  his  favor,  to  show  the  nature  of 
the  loss:  Story  on  Bailments,  sec.  839.  •  The  explanations  or  ad- 
missions of  bankrupts  are  received,  no  matter  in  whose  favor 
ihey  may  operate  in  the  suit  in  which  they  are  offered;  but  we 
have  not  found  a  case  in  which  the  question  of  their  admissibil- 
ify  was  determined  with  reference  to  any  supposed  considerations 
of  interest  of  the  debtor  at  the  time  of  making  them.  If  they 
may  fairly  be  regarded  as  resulting  from  the  contemporary  mo- 
tives acting  on  his  mind  and  influencing  his  conduct,  they  may 
be  received:  2  Evans*  Pothier,  248. 

Several  cases  have  occurred  in  this  court  under  the  insolvent 
laws.  It  appears  by  the  record  in  Dulaney  v.  Hoffman^  7  Gill  & 
J.  170  [28  Am.  Dec.  207],  that  one  of  the  insolvents  was  exam- 
ined, and  his  declarations  were  also  offered  in  evidence  to  show 
that  the  assignment  was  fraudulent  in  view  of  these  laws,  and 
the  case  was  decided  on  this  proof.  •  In  EUMey  v.  Farmef^  and 
MBfchanitf  BarJc,  5  Id.  377,  and  in  Davis  v.  BeaJtty,  9  Gill,  211, 
the  grantors  were  examined;  and  in  Powles  v.  2>tUy,  Id.  229,  the 
conversations  and  declarations  of  the  debtor  were  received  to 
■how  the  true  character  of  the  acts  alleged  to  be  void  as  against 
creditors.  The  court  held  that  the  declarations  and  conversa- 
tions, though  occurring  some  time  before,  were  part  of  the  ret 
yeste,  oonoomitant  with  the  principal  act»  and  served  to  explain 
the  motives  and  oircumstanoes  surrounding  the  assignment 


Digitized  by  LjOOQiC 


814  McDowell  v.  Ooldsmtth.  [Maryland. 

!rb6  transfer  was  also  assailed  as  void  under  the  statute  of  Eliz* 
abeth*. 

If ,  as  in  the  three  oases  last  cited,  the  declarations  or  OTidence 
of  the  debtor  may  be  invoked  as  proof  of  an  honest  purpose, 
why  may  not  the  party  who  denies  the  validity  of  the  act  resort 
to  the  same  source  for  evidence  of  his  intent,  when  the  act  is  done 
with  an  illegal  purpose  ?  The  rule  being  thatwherever  the  nature 
and  quality  of  the  act  depend  on  the  intent  of  the  parties,  contem- 
poraneous statements  may  be  taken  to  show  the  intent,  there  ap- 
pears to  be  no  stronger  reason  for  receiving  such  evidence  in  one 
case  than  in  the  other. 

The  same  doctrine  has  been  applied  to  assignments  under  the 
act  of  1829,  chapter  51.  In  Crawford  v.  Brooke,  4  Gill,  213,  the 
assignor  of  a  chose  in  action  was  called  by  the  defendant  in  an 
action  by  the  assignees  to  show  that  he  had  made  the  assign- 
ment for  the  purpose  of  qualifying  himself  as  a  witness  to  estab- 
lish the  claim,  and  to  take  it  without  the  statute  of  limitations, 
by  proving  a  promise  on  the  part  of  the  debtor  within  three 
years.  His  testimony  was  admitted,  because  an  assignment  so 
made  could  not  be  regarded  as  bona  Jlde  within  the  meaning  of 
the  act  of  1829,  and  was  liable  to  be  assailed  on  the  ground  of 
the  feaudulent  character  of  the  transaction,  and  that  the  assignor 
was  a  competent  witness  to  discover  the  motives  that  governed 
liim  in  making  the  transfer. 

Under  the  statute  of  Elizabeth,  the  insolvent  laws,  and  the 
act  of  1829,  chapter  51,  transfers  of  properly  or  choses  in  action 
are  void  or  not  according  to  the  intent  of  the  parties,  in  view  of 
their  provisions  respectively.  If  the  grantor  or  assignor  may  be 
called  or  his  declarations  given  in  evidence  to  impeach  his  own 
act,  in  cases  within  these  acts  of  assembly,  there  is  not  perceived 
any  reason  for  excluding  them  when  offered  to  ascertain  hie 
motive  in  a  transaction  denounced  as  fraudulent  under  the  stat- 
ute. 

The  doctrine  that  **  in  questions  of  fraud  or  bona  fides  an  ade- 
quate judgment  can  in  genetral  only  be  formed  by  having  a  per- 
fect view  of  the  whole  transaction,  which  of  coifirse  includes  the 
conversation  which  forms  a  part  of  it,  and  according  to  the 
phrase  usually  applied  to  this  subject,  the  language  which  is 
used  on  any  occasion  forms  a  part  of  the  res  gesics,"  2  Evans* 
Pothier,  247,  equally  applies  to  this  as  any  other  case  of 
fraud;  and  upon  the  authorities,  as  well  as  analogies  of  the  law, 
we  feel  warranted  in  receiving  the  declarations  of  Osborne^ 
made  before  the  execution  of  this  deed,  as  given  in  evidence. 
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It  was  aigaed  that  there  is  danger  in  admitting  suoh  proof, 
because  of  the  temptations  it  holds  out  to  grantors  to  arm  them- 
selves  in  advance  with  testimony,  by  making  such  declarations 
as  will  defeat  their  own  act.  All  rules  of  evidence  are  liable  to 
abuse,  and  not  unfrequently  fail  to  accomplish  their  real  object, 
the  ascertainment  of  the  truth.  The  objection,  however,  can 
not  apply  here.  It  must  be  observed  that  in  cases  like  the  pres- 
ent the  grantor  is  bound  by  the  deed,  and  has  no  interest  in 
setting  it  aside.  What  does  not  go  to  the  creditors  remains  in 
the  grantee.  The  declarations  or  explanations  made  at  the  time 
of  the  act  can  not  avail  the  grantor  in  any  controversy  between 
him  and  his  grantee  involving  the  title.  As  between  them,  the 
deed  is  conclusive,  except  it  be  different  in  terms  from  that 
which  the  parties  intended  it  should  be.  In  which  cases  relief 
is  granted  on  the  ground  of  accident,  mistake,  or  fraud.  Bui 
as  to  strangers  assailing  the  deed,  the  principle  is  different: 
Crawford  v.  Brooke^  4  Gill,  220.  This  case  is  not  varied  by  Os- 
"borne's  statement  of  an  agreement  on  the  part  of  the  defendant 
to  execute  a  writing  for  the  reconveyance  of  the  property.  If 
this  was  really  so,  the  fraud  is  established.  On  the  other  hand, 
'we  can  not  assume  that  the  sale  was  bona  fide  on  the  part  of 
€K>ldsmith,  and  that  she  made  the  declarations  for  the  purpose 
of  fabricating  testimony  for  the  recovery  of  the  property,  without 
ascribing  to  her  a  degree  of  ignorance  that  the  law  does  not 
impute  to  any  one,  for  she  knew,  in  legal  contemplation,  that  her 
own  statement  that  such  an  agreement  existed  could  not  have 
that  effect.  In  addition  to  this,  the  declarations,  when  ad- 
mitted, do  not  per  9e  establish  the  fraud  as  against  the  grantee. 
They  are  only  part  of  the  case  to  be  considered  in  connection 
ymOi  the  rest,  and  to  be  governed  as  to  their  effect  by  other 
roles  of  evidence.  Fraud  shrouds  itself  in  mystery.  Parties 
may  seek  to  protect  themselves  by  various  subterfuges  and  pre- 
tenses which  it  is  impossible  to  detect  and  expose  by  direct  evi- 
dence, though  when  all  the  circumstances  are  combined  and 
considered  together,  they  may  be  such  as  to  show  that  both 
parties  to  the  deed  were  influenced  by  the  same  illegal  purpose. 
Upon  a  careful  consideration  ''  of  all  the  facts  and  circumstances 
of  the  case,  and  drawing  such  inferences  as  a  juiy  might  reason- 
ably make,''  Birely  v.  Skdey.  5  Gill  &  J.  450  [25  Am.  Dec.  303], 
vre  think  there  can  not  be  a  well-founded  doubt  that  the  parties 
to  this  deed  designed  to  hinder  and  delay  the  creditors  of  the 
gprantor.  Independently  of  the  suspicion  that  surrounded  the 
dealings  between  them,  as  disclosed  by  the  answer  itself,  the  evi* 
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dence  shows  that  Osborne  was  under  great  apprehensions  lest 
her  creditors  would  press  for  settlements  and  take  her  property; 
and  that  this  fear  was  excited  by  Goldsmith;  and  that  he  ad- 
vised the  transfer  to  him  as  the  only  means  of  saving  her  prop- 
erty. He  informed  Spurrier  that  she  would  call  and  give 
directions  about  a  deed,  and  her  declarations  made  at  that  time, 
when  the  fraud  was  in  course  of  being  perpetrated,  Cross  v. 
Blacky  9  Gill  &  J.  211,  show  that  this  was  her  understanding 
of  the  transaction.  We  can  not  exclude  the  testimony  of  these 
witnesses.  Spurrier  is  not  impeached,  nor  is  McGee's  veracity 
directly  assailed.  Some  portions  of  her  evidence  may  be  incon- 
sistent with  other  portions,  but  the  whole  is  not  to  be  rejected 
on  this  account  alone. 

In  narrating  transactions  long  passed,  the  memory  of  a  witness 
may  be  at  fault  as  to  some  particulars  and  be  correct  as  to 
others,  and  especially  where  they  were  such  as  the  witness  had 
no  reason  to  suppose  he  would  be  called  upon  to  explain  after- 
wards. She  had  no  interest  in  misstating  the  transactions  be- 
tween Osborne  and  Goldsmith,  nor  any  motive,  as  &r  as  we  can 
discover,  for  testifying  on  one  side  rather  than  on  the  other.  In 
the  main  points  of  the  case,  bearing  on  the  question  of  fraud, 
she  is  corroborated  by  other  proof  in  the  record.  It  is  uiged 
that  she  should  be  discredited  because  she  states  the  deed  to 
have  been  executed  in  January,  1841,  when  it  bears  date  in  Feb- 
ruaiy,  1844.  But  she  does  not  state  this  positively;  she  ex- 
presses her  belief  of  the  time,  and  though  in  error  as  to  the 
date  of  the  transaction  she  may  remember  that  it  occurred,  and 
recollect  the  principal  facts  connected  with  it.  The  question  is 
whether  the  circumstances  stated  by  her  took  place  with  this 
particular  instrument. 

The  interrogatories  on  both  sides  and  her  answers  relate  to 
the  deed  of  1844.  She  speaks  of  declarations  and  acts  of  the 
parties  in  connection  with  a  deed  executed  when  certain  cred- 
itors (the  complainants  among  them)  were  demanding  payment 
of  their  claims.  It  so  happens  that  these  complainants  were 
creditors  in  1844,  and  not  in  1841  or  1842,  when  the  other  deeds 
were  executed;  and  this  is  shown,  not  by  this  witness,  but  by 
their  causes  of  action.  The  identity  of  this  instrument  as  the 
one  referred  to  by  her  is  also  sustained  by  its  relation  in  point 
of  time  to  the  declarations  of  Osborne  as  proved  by  Spurrier, 
and  to  the  period  of  her  removal  to  New  York,  which  occurred 
in  the  year  1844.  It  may  be  that  the  defendant  paid  his  money 
M  a  consideration  for  this  deed;  but  we  can  not  believe,  from 
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the  whole  case,  that  it  was  a  bona  fide  purchase,  and  not  d»* 
dgned  to  defraud  the  creditors  of  the  grantor.  If  it  was  actual 
and  bona  fide,  and  Goldsmith  can  not  explain  the  transaction  in 
the  face  of  the  evidence  offered  by  the  creditors,  it  was  his  error 
if  not  fault  to  have  carried  on  for  a  number  of  years  large  deal« 
ings  with  an  illiterate  woman,  without  the  guards  and  precau- 
tipns  generally  observed  in  business  with  such  persons,  as  well 
for  his  own  protection  as  hers.  Upon  the  whole  case,  we  think 
the  decree  of  the  chancellor  was  correct  and  must  be  affirmed 
on  both  appeals,  and  that  the  case  should  be  sent  to  the  circuit 
court  of  Baltimore  diy  to  cany  the  same  into  effiect. 
Decree  affirmed  and  cause  remanded. 

EooLBsioH,  J.,  dissented  in  part,  and  delivered  the  following 
opinion:  The  deed  of  the  fourteenth  of  July,  1841,  is  not  now 
in  coiitroversy.  I  concur  with  the  chancellor  in  his  views 
respecting  the  mortgage  deed  dated  the  fifth  of  November,  1842, 
and  the  decree  passed  by  Baltimore  county  court  for  a  sale  of 
the  mortgaged  property,  and  therefore  unite  with  my  brethren 
in  affirming  so  much  of  the  chancellor's  decree  as  dismisses  the 
bill  without  prejudice,  in  regard  to  the  deed  of  1841  and  the 
mortgage  of  1842.  But  I  do  not  concur  with  the  majority  of 
ibis  court  in  the  propriety  of  affirming  that  portion  of  the 
decree  which  vacates  the  deed  bearing  date  the  twenty-first  of 
October,  1844. 


8XATUTB  ov  LnmAnoHS  ra  Bab  to  Impubd  but  kot  to  Ezpans  TBuait: 
Shelby  ▼.  Shelby,  6  Am.  Deo.  686;  extended  note  to  Dectmehe  y.  SanfeHer,  8 
Id.  491;  Edwards  ▼.  UnhenUy,  30  Id.  170;  HaynU  ▼.  HaU'$  Ex*r,  42  Id. 
427;  Dew  ▼.  Jewell,  45  Id.  371;  LexingUm  tie.  R.  R.  Co.  ▼.  Bridge,  46  Id. 
fi28;  Cowyere  v.  Kenan,  48  Id.  226;  Commonwealih  r.MoUz,  61  Id.  499;  Tarie- 
Um  ▼.  OckUhwaUe't  Beire,  68  Id.  296,  and  notes  to  Mune,  in  addition  to  the 
ana  cited.  That  atatate  of  limitatioDS  doea  not  apply  to  troata,  aee  App  v. 
JDreitbaeh,  21  Id.  447. 

Ca8I8  07  Fraud  abe  wramir  Statute  ow  Lhotations:  Shdby  ▼.  Skdby, 
6  AriL  Dec.  686;  Wallace  y.lh^ffield,  7  Id.  660;  Kane  y.Bloodgood,  11  Id. 
417;  I^nme  v.  Kenny,  12  Id.  367>  and  exhaustive  note;  Finney  y.  Cochran, 
^  Id.  450;  Ferrie  v.  Hendereon,  51  Id.  580,  and  note  thereto;  Thrower  y. 
CmreUm,  53  Id.  660^  and  other  notea  to  same.  Contra:  App  v.  Dreubach,  21 
Id.  447. 

Ivdobsembnt  without  Date  is  Prbsuked  to  have  been  Made  bbtobi 
Hatubitt  of  Note:  HvUhine  y.  Flintge,  47  Am.  Dec.  659;  CoUmm  v.AveriU, 
00  Id.  630;  Mobley  v.  Ryan,  56  Id.  488,  and  notes  thereto. 

As  TO  when  Dbolabatiovs  of  Qrantob  oonoebnino  Fbauduleht  Con* 
TBTANOE  ABE  Admibbible,  See  Beoch  T.  CatUn,  4  Am.  Dec  121;  BarreU  y. 
French,  6  Id.  241;  Rekhart  y.  CaeUUor,  Id.  402;  Bridge  y.  EggUaton,  7  Id. 
109;  Dormy  y.  Doreey,  6  Id  506,  and  note  citing  the  principal  case;  Chddry 
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T.  Otivot,  14  Id.  193,  and  note;  (hgood  ▼.  Manhattan  Co.^  15  Id.  304;  Jfartin 
r.  Reeves,  Id.  154;  Cheu  r.Chesa,  21  Id.  350;  FoBter  y.  ffaU, 22  Id.  400;  note 
to  PeUibone  y.  Phelp$,  35  Id.  92;  Carpenter  y.  HoUitier,  37  Id.  612;  TdM^ 
y.  .ffoofM,  40  Id.  194;  PadgtU  y.  Lawrence,  Id.  232;  extended  note  to  Harton 
y.  iSmi^A,  42  Id.  628;  J^tciei^e  y.  Dixon,  44  Id.  207;  Bird  y.  iSmsTA,  34  Id.  483; 
note  to  StovaU  y.  Farmers^  and  Merchants' Bank,  47  Id.  90;  Darling  t,  Bryant^ 
52  Id.  162;  Crwnp  v.  U,  S,  Mining  Co.,  56  Id.  116;  Batton  y.  Watson^  58  Id. 
604,  and  notes  to  same,  in  addition  to  those  dted. 

Possession  bt  Grantbi  under  Fbaudulknt  Contetance  Aoqvibes  Ko 
Tttlb  against  Qbantor's  Creditors,  howbtbr  LoNa  Continusd  It  mat 
be:  Beach  v.  CatUn,  4  Am.  Deo.  221;  Reichari  t.  Castaitor,  6  Id.  402,  and 
notes  thereto. 

Declarations  gw  Partt,  Which  are  Discredited  in  his  Own  An- 
swer, ARE  NOT  Entitled  to  Ant  Weight  in  Dbtermihation  ov  Cases 
Jones  y.  Hardesty,  32  Am.  Dec.  180,  and  notes  thereto. 

Conduct  07  Parties  to  Fraudulent  Sale  07  Land,  before  and  after 
'  as  well  as  at  the  time  of  sale,  may  be  inquired  into  for  the  pnixwae  of  asoer- 
taining  whether  or  not  sach  sale  was  5oiia  fide:  Reds  t.  Knight,  19  Am,  Deo. 
184. 

The  frinoipal  case  was-^afproved  in  Williams  y.  Sodb^  11  Hd.  196; 
and  relied  upon  in  Boulden  y.  Lanahan^  29  Id.  211;  and  cited  in  i 
a  P.R.R.CkK  y.  Sewell,  35  Id.  256, 


Bowie  v.  Stonestreet. 

[6]lABn.un»,41S.] 
Husband's  Dbolarations  to  Third  Persons,  without  en  Wmli 

BNOE,   AND  NOT  PaBT  07  ReS    GeSTJE,  ARE  InADMIBBEBLB   AOAINBf  HIB 

Crbditobs  to  establish  a  specific  equitable  lien  in  wife's  imwor  upon  por- 
tions of  his  land  which  he  agreed  to  giye  her,  if  she  would  nnite  with 
him  in  a  sale  of  lands  owned  by  her  before  mairiage,  and  sold  for  the 
purpose  of  paying  his  debts. 

Fitting  up  07  Secret  Equitibs  between  Husband  and  Wvb,  in  Dnaov 
Opposition  to  Spirit  and  Design  of  Keoutrt  Laws,  can  not  be 
established  by  proof  of  husband's  dedaxmtionB,  not  made  in  wife% 
presence,  or  forming  a  part  of  the  res  gesUe,  in  order  to  sustain  wife's 
daim  to  a  specific  equitable  lien  in  opposition  to  creditors  throogfa.tlM 
agency  of  such  declarations  made  during  coyertnre. 

BQumr  WILL  Enforce  Contract  between  Husband  and  Wife,  when  1m 
agrees  to  transfer  property  to  his  wife  for  a  6011a  fide  and  yaluable  con* 
sideration  coming  from  her. 

Evidence  Failing  to  Establish  Contract  between  Husband  and  Wdb 
may,  howeyer,  show  circumstances  justifying  a  court  of  equity  m  de- 
creeing compensation  to  extent  of  purchase  money  paid  and  yalue  oft 
lasting  improyements,  where  husband  agrees  to  give  his  wife  an  eqniy- 
alent  for  her  property  which  she  unites  with  him  in  selling  lor  the  pay- 
ment of  his  debts. 

4uu8sioNa  OR  Declarations  in  Favor  of  Qke^b  Gladi  humI  ba  1 
if  those  adverse  to  his  claim  are  admitted. 
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TteBJi  IS  No  Statute  07  Limitations  to  Bab  Wifb^  Equitable  Claim 
AOAIKST  HKB  HusBAKD  which  sho  can  not  enforce  against  him  daring 
his  life  in  a  oonrt  of  law,  and  eqnity  will  nob  allow  less  than  twenty 
years  to  bar  it  npon  the  mle  as  to  lapse  of  time. 

Wife  is  not  Gumnr  07  Gboss  Laches  in  Pbosbootino  hbb  Bights,  or  ot 
nnreasonable  acqoieeoence  in  the  assertion  of  adverse  rights,  in  declin- 
ing to  promptly  sne  her  husband  to  enforce  her  equitable  claims  against 
him. 

Husband  dubino  his  Lim  is  Bntrlbd  to  Bents,  Issues,  and  Pbovits  01 
ms  Wife's  Estate. 

Wife  can  Claim  Compensation  Only  fob  Value  of  Land  with  Intebbst 
FBOM  hsb  Husband's  death  where  he  has  agreed  to  give  her  an  equivalent 
for  her  land  which  she  united  with  him  in  selling  for  the  payment  of  his 
debts.    To  that  extent  she  will  be  regarded  as  a  general  creditor  of  the 


Affbal  from  ihe  equity  side  of  the  oircnit  court  for  Prince 
Georges  counly.  Bobert  W.  Bowie  died  in  January,  1848,  and 
tliis  bill  was  filed,  in  the  summer  of  1848,  for  the  sale  of  his 
real  estate  to  pay  his  debts.  His  widow,  Mrs.  Bowie,  the  ap- 
pellant, was  made  a  defendant  to  the  bill.  In  December,  1848, 
she  filed  her  answer  setting  up  a  claim  to  a  portion  of  said  real 
estate,  which  was  rejected  by  the  court  below,  and  from  that 
decision  she  appealed.    The  other  facts  are  stated  in  the  opinion. 

Uumas  O.  FraU  and  Thomas  8,  Jlexander,  for  the  appellani, 

John  M.  S,  Cavsin  and  C.  C.  Magruder^  for  the  appellees. 

By  Court,  Eoolbston,  J.  The  claim  against  the  estate  of 
Sobert  W.  Bowie,  deceased,  by  his  widow,  Catharine  Bowie,  as 
»  creditor,  has  been  rejected  by  the  decision  of  the  circuit  court 
for  Prince  Oeoiges  county,  and  from  that  decision  this  appeal 
28  taken.  Mrs.  Bowie's  claim  is  set  out  in  her  answer,  in  which 
ahe  alleges  that  at  the  time  of  her  marriage  she  was  possessed 
of  a  yaluable  tract  of  land  in  her  own  right,  which  she  inherited 
from  her  father.  That  some  years  after  the  marriage,  her  hus- 
band, being  largely  indebted,  frequently  importuned  her  to 
consent  to  a  sale  of  her  land  for  the  payment  of  his  debts,  which 
she  refused  to  do  untU  he  solemnly  promised  and  agreed  that 
be  would  convey  to  her  other  real  estate  of  equal  value  with 
bers;  that  he  designated  the  land  held  by  him,  called  Con- 
nick's  farm,  as  the  land  which  he  would  convey  in  lieu  of 
bers.  The  answer  also  states  that,  overcome  by  the  importuni- 
ties  of  her  husband,  and  confiding  in  his  promise  and  agree^ 
snent,  she  did  consent  to  join  him  in  the  sale  of  her  real  estate, 
which  was  sold  and  conveyed  accordingly;  that  the  proceeds 
#f  tlia  sale  wece  xeoeived  by  her  husband  and  applied  to  the 
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payment  of  bin  debts,  but  that  he  never  conveyed  to  her  the 
Connick's  farm,  or  any  other  land  in  conformity  with  his 
promise.  And  she  claims  that  the  agreement  of  hor  husband, 
in  consequence  of  which  she  consented  to  sell  her  land,  consti- 
tutes an  equitable  lien  upon  the  lands  of  her  husband  to  the 
extent  of  the  value  of  her  land  so  sold  and  applied  to  the  pay- 
ment of  his  debts;  or  that  in  virtue  of  the  agreement,  she  is  en- 
titled to  have  the  Connick's  farm  conveyed  to  her.  She  also 
daims  dower  in  the  real  estate  of  her  husband.  On  the  tenth 
of  February,  1830,  for  the  consideration  of  nine  thousand  .dol- 
lars, Mrs.  Bowie  and  her  husband  executed  a  deed  to  Boberfe 
Qhiselin  for  the  purpose  of  conveying  to  him  the  farm  or 
parcel  of  land  called  Enfield  chase,  which  descended  to  Mrs. 
Bowie  from  her  father.  To  establish  the  lien  claimed  under 
the  alleged  agreement,  the  appellant  relies  upon  the  testimony 
of  Dr.  James  Harper,  Ellen  Harper,  J.  H.  Waring,  Mary  Leon- 
ard, and  Mary  Ghiselin.  Dr.  Harper  speaks  of  conversations 
between  himself  and  Mr.  Bowie  for  some  two  or  three  years  be- 
fore the  sale  of  Enfield  chase,  in  which  Mr.  Bowie  said  he 
had  agreed  to  give  his  wife  Connick's  farm  if  she  would 
agree  to  join  with  him  in  a  sale  of  her  land.  Mr.  Bowie  was 
the  first  person  who  informed  the  witness  that  Mrs.  Bowie  had 
agreed  to  sell  Enfield  chase  upon  condition  that  he  would 
give  her  Connick's  farm.  The  doctor,  in  a  confidential  con- 
versation with  Mrs.  Bowie,  advised  her  not  to  sell.  .  Either  then 
or  at  some  other  time,  Mrs.  Bowie  informed  the  witness  that 
she  had  agreed  with  her  husband  to  sell  Enfield  chase,  and 
he  was  to  give  her  in  lieu  of  it  Connick's  farm.  The  doctor 
told  her  it  was  the  worst  thing  she  ever  did. 

Ellen  Harper  testifies  that  Mr.  Bowie  made  a  proposition  to 
his  wife  to  unite  with  him  in  a  sale  of  her  land  for  his  use, 
offering  to  her  Connick's  farm  in  exchange,  but  that  she  did 
not  accept  the  offer.  This  offer,  the  witness  says,  was  made  fre- 
quently during  the  years  1828  and  1829.  J.  H.  Waring  says  that 
between  1832  and  1835  he  had  frequent  conversations  with  R. 
W.  Bowie,  in  which  he  promised  to  convey  to  his  wife  some  prop- 
erty in  compensation  for  Enfield  chase,  which  she  had  sold 
witii  him  for  his  use,  but  he  did  not  mention  what  particular 
property  he  would  convey.  On  other  occasions  Mr.  Bowie  said 
he  would  not  cany  out  what  he  had  promised,  because  he  thought 
Mrs.  Bowie's  dower  in  his  estate  was  worth  more  than  he  got  by 
her. 

Mary  Leonard's  testimony  is  that  Mr.  Bowie  made  an  ofEor 
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of  property  to  induce  Mrs.  Bowie  to  consent  to  the  sale  of  En- 
field chase.  The  witness  believes  Mrs.  Bowie  sold  Enfield 
chase  with  the  understanding  that  she  was  to  receive  an  equiv- 
alent from  her  husband.  This  information  was  received  from 
Mrs.  Bowie,  but  the  witness  can  not  undertake  to  say  she 
ever  heard  Mr.  Bowie  say  so.  Mrs.  Bowie  was  advised  by  the 
witness  not  to  part  with  her  land  unless  at  the  same  time  she 
got  an  equivalent  for  it.  After  the  deed  for  Enfield  chase 
was  executed,  Mrs.  Bowie  said  her  husband  had  promised  to 
give  her  an  equivalent  for  her  land,  but  the  witness  does  not 
recollect  that  Mrs.  Bowie  told  her  what  property  in  particular 
she  was  to  have  under  the  agreement.  Mary  Ghiselin  states  that 
the  day  on  which  the  deed  for  Enfield  chase  was  executed, 
Mr.  and  Mrs.  Bowie  went  in  a  carriage  to  Nottingham  for  the 
purpose  of  executing  the  deed.  The  witness  accompanied  them; 
and  on  the  road  Mr.  Bowie  promised  to  give  his  wife  something 
(witness  thinks  it  was  land)  that  would  be  equivalent  to  the 
amount  that  Mrs.  Bowie's  land  had  been  sold  for.  Mrs.  Ohiselin 
can  not  say  what  land  was  specified  as  intended  to  be  conveyed 
in  lieu  pf  Enfield  chase.  Several  times  after  the  execution  of 
the  deed  Mr.  Bowie  repeated  the  promise,  and  certainly  within 
six  years  prior  to  the  examination  of  the  witness,  which  was  on 
ilie  sixteenth  of  November,  1849. 

From  an  examination  of  the  proof,  it  will  readily  appear  that 
to  establish  the  claim  for  a  specific  lien  or  the  right  of  the  ap- 
pellant to  have  CJonnick's  farm  conveyed  to  her,  the  declarations 
of  Mr.  Bowie  must  be  relied  upon;  and  such  declarations  as 
can  not  be  viewed  in  the  light  of  res  gestce,  or  as  having  oo- 
corred  when  the  alleged  agreement  was  made,  but  such  as  took 
place  in  the  absence  of  the  appellant.  Indeed,  the  chief  reliance 
must  be  on  the  declarations  stated  by  Dr.  Harper.  It  is  true 
that  Ellen  Harper  proves  an  offer  by  Mr.  Bowie  of  Connick's 
&nn  in  lieu  of  Enfield  chase,  but  it  was  refused.  The  witness 
speaks  of  this  offer  as  having  been  repeated  frequently  during 
the  years  1828  and  1829,  without  saying,  however,  that  it  was 
accepted.  In  the  conversations  spoken  of  by  Dr.  Ebirper,  Mr. 
Bowie  told  him  he  had  agreed  to  give  Mrs.  Bowie  Connick's 
harm  if  she  would  join  him  in  the  sale  of  Enfield  chase.  And 
Mr.  Bowie  was  the  first  person  who  informed  the  doctor  that 
Mrs.  Bowie  had  agreed  to  the  sale  of  her  land  upon  condition 
of  her  receiving  Connick's  farm  in  lieu  of  it.  But  no  witness  er^ 
oept  Ellen  Harper  and  Dr.  Harper  speaks  of  any  offer,  promise^ 
or  agreement  to  convey  CJonnick's  farm,  or  any  other  land  or  prop* 
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eriy  in  particular.  The  declarations  of  Mrs.  Bowie«  made  out 
of  the  presence  of  Mr.  Bowie,  have  been  brought  into  the  rec- 
ord as  eyidence  in  her  fayor.  Exceptions  to  these,  and  also  to 
the  declarations  of  Mr.  Bowie,  have  been  filed  by  the  appellees. 
Hers  were  not  relied  upon  in  argument,  and  it  is  unnecessary 
to  notice  them  further  than  to  say  they  can  not  be  used  in  sup- 
port of  her  own  claim.  In  regard  to  Mr.  Bowie's  declarations, 
it  is  to  be  recollected  they  are  not  introduced  as  evidence  to 
sustain  a  claim  against  his  heirs  at  law,  or  against  volunteers 
claiming  through  or  under  him„but  the  rights  of  creditors  are 
involved.  And  the  effort  is  to  establish  the  claim  of  a  wife  to  a 
specific  equitable  lien  in  opposition  to  creditors  through  the 
instrumentality  of  the  husband's  declarations,  made,  not  in  the 
wife's  presence,  not  part  and  parcel  of  the  alleged  agreement, 
but  made  to  a  third  person,  and  simply  stating  what  agreement 
had  been  made  between  himself  and  his  wife.  To  sustain  thia 
claim  by  proof  of  such  admissions  of  the  husband  during  the 
coverture  would  establish  an  exceedingly  loose  and  dangerous 
mode  of  setting  up  secret  equities  between  husband  and  wife. 

We  have  seen  no  adjudged  case  in  which  it  has  been  done. 
And  considering  this  another  effort,  in  direct  opposition  to  the 
spirit  and  design  of  our  recording  statutes,  to  open  still  wider 
the  door  which  by  them  was  intended  to  be  closed,  and  which 
has  been  opened  quite  wide  enough,  if  not  too  wide  already,  we 
are  indisposed  to  sustain  it.  Whilst  we  feel  bound  by  the  prin- 
ciples of  adjudged  cases,  so  far  as  to  apply  them  to  cases  strictly 
analogous,  we  are  not  inclined  so  to  construe  those  principles 
as  to  increase  the  difficulties  and  mischiefs  intended  to  be 
guarded  against  by  the  registry  laws.  By  the  act  of  1786,  chapter 
72,  section  11,  where  a  deed  has  been  executed,  the  recording 
of  which  is  made  necessary  by  law,  if  without  any  fraudulent 
design  the  party  claiming  luider  it  shall  omit  having  it  put  upon 
record  according  to  law,  upon  application  to  a  court  of  equity, 
such  court,  when  satisfied  that  the  party  claiming  under  the 
deed  has  a  fair  and  equitable  claim  to  the  premises,  may  order 
the  deed  to  be  recorded;  and  when  done,  it  is  to  have,  as  against 
the  party  making  the  deed,  his  heirs,  executors,  and  administra- 
tors, the  same  effect  and  consequences,  to  all  intents  and  pur- 
poses, as  if  the  deed  had  been  recorded  within  the  time  pre- 
scribed by  law.  But  ample  provision  is  made  for  protecting 
against  such  deed  purchasers  without  notice,  and  also  creditors 
who  may  have  trusted  the  grantor  after  the  date  of  the  deed. 
If  it  was  proper  to  afford  protection  to  creditors  under  sooh 


Digitized  by  LjOOQiC 


Dee.  1854.]  Bowie  v.  Stonestbeeil  S28 

drcmnstanceBy  by  legislatiTe  enactment,  why  should  it  not  be 
right  to  allow  their  claims  to  exert  an  influence  in  a  case  like 
the  present  where  the  wife  is  seeking  to  establish  a  specific  lien 
upon  the  land  of  her  husband,  not  by  virtue  of  a  deed  un- 
recorded, but  depending  for  its  support  upon  his  parol  declara- 
tions, made  not  even  in  her  presence,  not  to  a  third  person 
authorized  to  act  for  her  as  trustee  or  agent,  but  merely  in  con- 
Tersations  with  her  relatives  or  friends?  Another  important 
consideration  is,  that  during  the  husband's  life,  and  up  to  the 
time  of  his  decease,  so  &r  as  his  creditors  had  any  possible  means 
of  judging,  he  was  the  real  and  bona  fide  owner  of  this  very 
property.  He  made  efforts  to  sell  it;  and  from  the  testimony 
of  Fielder  Bowie,  it  appears  Mrs.  Bowie  was  anxious  that 
Connick's  farm  should  be  sold  for  the  payment  of  her  hus- 
band's debts.  She  requested  the  witness  to  urge  two  differ- 
ent persons  to  purchase  it.  And"  in  these  conversations  with 
him ,  which  occurred  within  a  y ^Etr  prior  to  her  husband's  decease, 
ahe  made  no  claim  whatever  to  the  property.  Entertaining 
these  views,  we  do  not  think  the  proof  sufficient  to  give  the 
appellant  a  lien  or  any  specific  claim  upon  Connick's  farm. 
Whether  she  has  a  right,  in  the  character  of  a  general  creditor 
against  the  estate  of  her  husband,  for  compensation  on  account 
of  the  sale  of  Enfield  chase,  is  a  different  question.  A  con- 
tract which  a  court  of  equity  can  enforce  may  be  entered  into 
by  a  husband  for  the  transfer  of  property  to  his  wife,  for  a  bona 
fide  and  valuable  consideration  coming  from  her:  lAvinggUm  v. 
LMangsUm^  2  Johns.  Ch.  589;  Atherley  on  Marriage  Settlements, 
160, 161, 163,  in  27  Law  Idb.;  see  also  State  v.  Beigari,  1  Gill,  1 
[89  Am.  Dec.  628]. 

We  have  seen  that  whilst  on  the  road  to  Nottingham,  for  the 
purpose  of  executing  the  deed  for  Enfield  chase,  a  promise 
was  made,  in  the  presence  of  Mrs.  Ohiselin  by  Mr.  Bowie,  that 
he  would  give  his  wife  something  (Mrs.  Ghiselin  thinks  land) 
which  would  be  equivalent  to  the  amount  that  Mrs.  Bowie's  land 
had  been  sold  for.  Although  this  proof  may  not  be  sufficiently 
definite  and  explicit  to  establish  such  a  contract,  in  regard  to 
what  property  the  husband  was  to  give  or  transfer  to  his  wife, 
as  would  authorize  a  court  of  equify  to  decree  a  specific  per- 
formance, nevertheless  we  think  it  shows  an  agreement  which 
calls  for  compensation,  for  the  value  of  the  land  conveyed  by  the 
i^ypeUant  in  performance  of  her  portion  of  the  contract. 

The  circumstances  will  justify  this  species  of  relief  under  the 
yrinc^le  recognized  in  1  White  and  Tudor's  Leading  Cases  in 
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Ekjuity,  627,  where  it  is  said: ''  When  the  specific  execution  of  a 
parol  agreement  can  not  be  decreed  in  consequence  of  the  unoer- 
taintj  in  the  terms,  or  of  the  statute  being  relied  on,  the  court 
will,  if  there  is  no  remedy  at  law,  or  it  is  uncertain  or  embar- 
rassed, or  under  circumstances  of  special  equity,  decree  com- 
pensation to  the  extent  of  the  purchase  money  paid,  and  the 
value  of  lasting  improvements."  See  the  cases  there  cited,  and 
also  King's  Eeirs  v.  Thompaon^  9  Pet  218;  Shepherd  v.  Bevin,  9 
Gill,  41. 

The  claim  of  the  appellant  is  resisted  on  the  ground  that  the 
sale  of  her  land  was  not  because  of  an  anticipated  and  under- 
stood consideration  to  be  paid  to  her  by  her  husband,  but  was 
owing  entirely  to  his  importunities.  There  is  no  proof  to  sus- 
tain this  view,  unless  it  is  to  be  found  in  the  answer  and  declara- 
tions of  the  appellant.  It  will  be  seen,  however,  that  in  the 
answer,  and  in  her  conversations  with  the  several  witnesses, 
whenever  she  speaks  of  the  importunities  of  Mr.  Bowie,  and  her 
consenting  to  the  sale,  she  invariably  either  says  he  promised  to 
give  or  was  to  give  her  Connick's  form  or  some  equivalent.  If 
her  admissions  or  declarations  are  to  be  used  for  a  purpose 
adverse  to  her  claim,  those  made  at  the  same  time  which  are  in 
her  &vor  must  be  also  received.  And  looking  at  the  case  in  this 
view,  we  see  no  sufficient  reason  for  supposing  Mrs.  Bowie  con- 
sented to  the  sale  of  her  land,  merely  because  she  was  urged  and 
importuned  to  do  so,  %nd  not  in  consideration  of  the  promise  by 
her  husband  that  she  should  have  an  equivalent.  The  appellees 
also  insist  upon  limitation  or  lapse  of  time  asa  bar  to  the  claim. 

The  wife's  claim  being  purely  an  equitable  one,  which  she 
could  not  enforce  against  her  husband  during  his  life  in  a  court 
of  law,  there  is  no  statute  of  limitations  which  can  operate  as  a 
positive  bar.  Nor  do  we  think  the  appellant's  right  can  be  de- 
feated, under  the  rules  by  which  courts  of  equity  are  governed 
in  relation  to  lapse  of  time  or  the  stoleness  of  claims.  Less  than 
twenty  years,  at  all  events,  should  not  be  sufficient  under  the 
circumstances  of  this  case.  To  say  that  because  a  wife  does  n'^t 
institute  proceedings  promptly  against  hor  husband  to  enforce 
Against  him  her  equitable  claim,  she  is  to  be  considered  as  guilty 
of  such  gross  laches  in  prosecuting  her  rights,  or  of  such  long 
and  unreasonable  acquiescence  in  the  assertion  of  adverse  rights, 
that  equity  will  refuse  to  interfere  in  her  behalf,  is  to  establish 
a  principle  but  little  calculated  to  preserve  the  peace  and  har- 
mony which  should  exist  between  husband  and  wife.  What  is 
said  in  1  Story's  Eq.  Jur.,  sec.  1520,  in  regard  to  the  effect  of 
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lapee  of  time  or  the  staleness  of  claims  in  a  court  of  equity,  we 
do  not  think  is  properly  applicable  to  such  a  case  as  this.  A 
wife  declining  to  sue  her  husband  can  not,  with  propriety,  be 
said  to  be  guilty  of  gross  laches  in  prosecuting  her  rights,  or 
of  unreasonable  acquiescence  in  the  assertion  of  adverse  rights. 
In  Dugan  y.  Oiitings,  8  Gill,  161-164  [48  Am.  Dec.  806],  it 
was  insisted  that  by  the  lapse  of  more  than  three  years  the  claim 
for  rents  was  barred;  but  this  defense  was  not  sustained,  be- 
cause the  claim  was  pturely  an  equitable  one,  and  could  not  be 
enforced  at  law.  On  page  164  the  court  say :  '*  But  we  place  our 
opinion  on  the  ground  that  as  the  bill  was  instituted  by  the 
appellees  within  less  than  twenty  years  from  the  period  at 
which  their  right  of  action  accrued,  and  as  their  claim  for  an 
account  and  payment  of  the  rents  was  incidental  to  and  con- 
sequent upon  their  assertion  of  title  to  the  property,  they  are 
not  barred  by  either  limitations  or  laches."  Whatever  may  be 
the  rule  elsewhere,  we  think  the  decision  in  Dugan  v.  Oiiiings^ 
mipra^  sanctions  the  view  we  have  taken  in  this  case,  as  the  wife 
certainly  could  have  no  means  of  enforcing  her  claim  against  her 
husband  in  a  court  of  law  during  his  life.  Under  the  doctrine 
of  compensation,  the  appellant  can  claim  but  nine  thousand 
dollars,  with  interest  thereon  from  the  death  of  her  husband. 
According  to  the  evidence,  he  viras  only  to  give  her  an  equiva- 
lent for  the  sale  of  her  land.  As  he  was  entitled  during  his 
life  to  the  rents,  issues,  and  profits  of  that  estate,  if  under  the 
agreement  he  had  conveyed  or  transferred  property  to  his  wife,  it 
would  have  been  no  violation  of  the  terms  of  that  contract,  but 
perfectly  consistent  with  them,  if  he  had  reserved  to  himself  for 
life  the  income  thereof,  securing  to  her  the  enjoyment  of  the 
property  itself  at  his  decease.  Her  land  sold  for  nine  thousand 
dollars,  and  there  is  no  proof  showing  it  veas  worth  more  at  the 
decease  of  Mr.  Bowie.  Equitable  compensation,  therefore,  for 
the  sale  of  her  land  can  entitle  her  to  no  more  than  nine  thou- 
sand dollars,  with  interest  from  the  decease  of  her  husband. 
To  that  extent  she  is  to  be  considered  as  a  general  creditor 
against  the  assets  of  the  estate.  The  right  of  the  appellant  to 
claim  compensation  as  a  general  creditor  has  been  resisted  on 
tiie  ground  that  her  answer  for  such  a  purpose  is  to  be  con- 
sidered as  a  bill,  and  it  does  not  make  or  present  such  a  dakn. 
In  Parkhunt  v.  Van  CorUandi,  1  Johns.  Ch.  278,  the  bill  prayed 
for  the  specific  execution  of  an  alleged  agreement.  Chancellor 
Kent  thought  the  contract  was  not  sustained  by  proof  suf- 
ficiently explicit  to  authorize  a  decree  for  specific  performanoCt 
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but  nefvertheless  lie  passed  an  order  for  the  purpose  of  making 
an  allowance  to  the  complainants  for  beneficial  and  lasting  im- 
provements made  by  them  upon  the  land.  See  also  WaU  y. 
Orove,  2  Sch.  &  Lef .  492,  518.  Thinking  it  proper,  however,  to 
send  this  case  back  for  further  proceedings,  we  deem  it  un- 
necessary to  decide  whether  the  answer  is  defective  in  the  partic- 
ular alluded  to,  because  if  it  is  so,  under  the  act  of  1854,  chapter 
230,  it  would  be  proper  for  the  circuit  court  to  allow  the  appel- 
lant to  amend  her  answer.  And  that  would  not  only  delay  her 
without  benefiting  the  appellees,  but  would  operate  to  their 
prejudice,  and  likewise  to  the  injury  of  all  other  creditors,  by 
procraptinating  the  final  distribution  of  the  assets,  which  we 
presume  the  appellees  would  not  desire.  The  order  of  the  court 
below  is  right  so  far  as  it  directs  an  allowance  in  favor  of  the 
appellant  for  dower  out  of  the  proceeds  of  the  land  called 
Connick's  farm.  Without  reversing  or  affirming,  we  will  remand 
this  case  under  the  act  of  1832,  chapter  302,  for  further  pro- 
ceedings, that  the  principles  announced  in  this  opinion  may  be 
carried  into  effect;  for  which  purpose  a  decree  will  be  signed  by 
this  court. 
Cause  remanded. 

Mason,  J.,  dissented. 

Whebb  Equitt  will  Rbvusb  Bsldet  begauss  07  Laohbb:  See  extended 
note  to  Smilh  y.  Thompson,  54  Am.  Dec.  130.  That  law  wiU  not  impute 
laches  to  omission  of  femt  eovtrt  dnring  her  ooyertuFe  to  seek  redress  against 
a  jadgment,  and  wrong  inflicted  by  her  husband,  see  Caldwett  ▼.  WaUer§,  55 
Id.  692,  and  note  thereto. 

Equity  will  Enforce  Husband's  Gontbaci  to  Tbansfbb  Pbofkbtt  to 
HIS  Wipe,  upon  Valid  Consideration  Movino  pbom  Hbb:  See  extended 
note  to  Warren  v.  Brown,  '7  Am.  Dec.  196,  and  esses  cited  therein. 

Rents,  Issues,  and  Pbofits  ov  Wife's  Realty  Belong  to  Husband: 
See  note  to  Thomas  y.  Folwell,  30  Am.  Dec.  233. 

The  principal  case  was  aptibmed  in  StocheU  ▼.  HoOAday,  9  Md.  498, 
settling  the  qaestion  that  a  contract  which  can  be  enforced  in  a  court  of 
equity  may  be  entered  into  between  a  husband  and  wife,  for  the  transfer  of 
property  from  the  former  to  the  latter  for  a  bona  Jidt  and  valnable  considera- 
tion. To  same  effect,  see  Janes  t.  Jones,  18  Id.  468.  The  principal  case  was 
referred  to  in  CcUvert  y.  Carter,  Id.  107.  Its  principles  were  recognized  in 
Green  v.  Drummond,  31  Id.  86.  In  MayMd  y.  KUgour,  Id.  244,  it  is  cited 
to  the  point  that  the  right  exists  to  prefer  creditors,  where  the  preference  is 
onacoompanied  by  fraud.  It  was  considered  in  Drummond  y.  Oreen^  35  Id. 
153.  It  was  recogniased  in  Oswald  y.  Hoover,  43  Id.  369,  showing  that  where 
the  wife  has  no  remedy  against  her  husband  in  a  court  of  law  upon  a  claim  of 
an  equitable  nature  against  him,  neither  limitation  nor  lapse  of  time,  oer* 
tainly  short  of  twenty  years,  could  operate  as  a  bar  to  the  demand;  and  ii 
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PoweU  ▼.  Young,  45  Id.  497»  sapporting  the  propodtibn  that  *'when  the 
specifio  execution  of  a  parol  agreement  can  not  be  decreed,  in  oonseqnence 
of  the  ODoertainty  in  its  terms,  or  of  the  statute  being  relied  on,  the  court 
will,  if  there  be  no  remedy  at  law,  or  it  is  uncertain  or  embarrassed*  or  under 
circumstances  of  special  equity,  decree  compensation  to  the  extent  of  the 
purchase  mcmey  paid  and  the  value  of  beneficial  and  lasting  improvements.* 


Eluoott  v.  Mabtin. 

[S  Habtlasd.  009.] 

PMnsuov  ov  AoooMMODATiON  D&AFT  IS  Prdca  Faoix  Evidbkgb  07  Coir* 
8IDKBATI0V  AND  TiTLB,  in  an  action  by  the  indorsee  against  the  acceptor. 

OiruB  Pbobakdi  is  Cast  upon  Defendant  to  Prove  Want  of  Consideba* 
HON  in  an  action  by  indorsee  upon  an  accommodation  acceptance. 

Onus  Pbobandi  is  upon  Plaintiff  to  Affirmattvely  Prove  Considera- 
tion, if  fraud  or  illegality  in  the  inception  of  the  paper  is  relied  upon 
as  a  defense  to  an  action  brought  by  the  indorsee  upon  a  bill  of  exchange. 

Bfidbkob  of  Fraud  in  Inception  of  Aooommodation  Paper  is  not  shown 
by  the  fact  that  drawer  did  not  place  defendant,  the  acceptor,  in  funds 
or  goods  to  meet  the  draft  upon  its  maturity,  as  he  promised  to  da 

Plaintiff's  Prdca  Facie  Title  from  Possession  of  Draft  can  not,  nr 
Absence  of  Mala  Fides,  be  Rebutted  bt  Evidence  that  the  title  it 
in  some  other  party. 

ICala  Fides  must  be  Alleged  in  Action  upon  Bill  of  Exchange,  where 
plaintiff  has  it  in  his  possession,  before  a  court  will  inquire  whether  the 
party  sues  for  himself  or  as  trustee  for  another,  or  into  the  right  of  po0« 
session. 

Kaoh  Distinct  Exception  Which  Embraces  Independent  Proposition 
OF  Law  should  be  signed  and  sealed  by  the  court  below  before  it  can  be 
regarded  as  a  valid  exception. 

SiONiNO  AND  Sealing  Last  Exception  to  Series  of  Buungs  Successively 
Excepted  to  does  not  make  the  whole  one  continuous  exception  prop- 
erly certified  to.     Each  separate  exception  must  be  signed  and  sealed. 

One  Exception  Properly  Taken  and  Executed  will  Embrace  Whole 
Series  of  rejected  or  modified  requests  for  instructions,  as  this  is  but 
one  act. 

Assumpsit.  Appeal  from  the  superior  court  of  Baltimore  city. 
Action  brought  by  appellees  against  appellants  as  acceptors  of 
a  draft  drawn  by  Edwin  Farrar  of  Bichmond,  Virginia,  on  them 
for  seven  hundred  and  fifty  dollars,  payable  to  the  order  of  T. 
&  B.  Crouch,  by  whom  it  was  indorsed.  Plaintiffs  offered  in 
evidence  the  draft  and  protest,  which  stated  that  the  defendants, 
in  reply  to  demand  of  payment,  said:  "No  funds  placed  in 
hands  of  drawer,  as  promised."  It  also  came  out  in  eyidenca 
that  it  was  an  accommodation  acceptance.  Defendants  proved 
fay  Joseph  C.  Grant,  whose  testimony  v^as  taken  subject  to  ex- 
ception, that  plaintiffia  did  not  own  the  draft,  but  that  it  be- 
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longed  to  Davenport  &  Co.  of  Bichmond,  Virginia.  They  also 
proved  that  they  had  given  notice  in  writing  to  plaintiffis  to 
prove  the  consideration  of  the  draft  at  the  trial;  and  that 
plaintiffs'  indorsement,  written  on  said  draft,  had  been  erased 
bj  their  counsel  at  the  trial  table  after  the  swearing  of  the  jury. 
Several  prayers  were  offered  by  defendants  and  refused  by 
the  court.  To  each  refusal  defendants  excepted,  but  had  only 
the  last  ruling  signed  and  sealed  as  their  bill  of  exceptions. 
Verdict  and  judgment  for  plaintiffs,  from  which  defendants  ap- 
pealed. 

Orqflan  L.  Diilany,  for  the  appellants. 

T.  K.  Howard  and  8.  T.  WaUia,  for  the  appellees. 

By  Court,  Masoh,  J.  Whether  the  action  of  the  court  below, 
in  regard  to  its  refusal  to  receive  the  defendants'  prayers,  was  An 
conformity  with  its  rules  upon  the  subject,  and  whetheir  those 
rules  were  passed  in  the  due  and  proper  exercise  of  the  legal 
functions  of  the  court,  are  questions  we  need  not  decide  on  this 
appeal.  If  all  the  defendants'  prayers  had  been  duly  submitted 
and  considered  by  the  court,  they  should  not  have  been  granted 
upon  the  case  as  made  by  the  proof.  This  is  an  action  against 
the  acceptors  of  a  bill  of  exchange  accepted  for  the  accommoda- 
tion of  the  drawer,  and  which  by  indorsement  has  passed  into 
the  hands  of  the  plaintiffs.  The  plaintiffs  now  maintain  that 
the  possession  of  the  draft  is  prima  facie  evidence  of  considera- 
tion and  title;  while  the  defendants  insist  that  they  having  given 
notice  to  the  plaintiffs  to  prove  the  consideration  of  the  draft  in 
question,  the  onus  has  thereby  been  thrown  upon  them  to  show 
affirmatively  that  they  did  give  value  for  it.  As  a  general  prop- 
osition, it  may  be  true  that  where  a  plaintiff  has  not  given 
value  for  a  bill  of  exchange  for  which  no  consideration  had  been 
previously  obtained,  he  can  not  recover  upon  it.  But  the  ques- 
tion is.  Upon  whom  is  the  onus  of  proving  the  want  of  considera- 
tion in  such  a  case  thrown?  The  answer  to  this  question  has 
been  given  in  a  number  of  cases.  In  the  case  of  Arbouin  v. 
Anderson,  1  Ad.  &  El.  503,  Lord  Denman  says:  ''We  must 
hold  that  the  owner  of  a  bill  is  entitled  to  recover  upon  it, 
if  ho  has  come  by  it  honestly;  that  that  fact  is  implied  prima 
facie,  by  possession."  And  in  the  case  of  MiUs  v.  Barber,  1 
Mee.  &  W.  425,  the  court  say:  ''If  a  man  comes  into  court 
without  any  suspicion  of  fraud,  but  only  as  the  holder  of  an 
accommodation  bill,  it  may  fairly  be  presumed  that  he  is  a 
holder  for  value; "  and  it  is  added,  "  in  such  cases  the  onus  pr(h 
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bandi  is  oast  apon  ihe  defendant/'  It  is  true,  a  contrary  doc- 
trine was  at  one  time  held,  but  the  eases  upon  which  it  rested 
haye  been  overruled.  We  may  safely  say  that  the  law  is  now  well 
settled  that  evidence  of  want  of  consideration,  as  between  the 
original  parties  to  a  note  or  bill,  will  not  shift  the  burden  of 
proof  in  an  action  by  an  indorsee,  nor  put  him  to  show  that  he  is 
a  holder  for  value.  Otherwise,  however,  when  the  defense  relied 
on  is  fraud  or  illegality  in  the  inception  of  the  paper,  and  not 
merely  that  it  was  given  or  accepted  for  the  accommodation  of 
the  payee  or  drawer:  Knight  v.  Pugh^  4  Watts  &  S.  445 
[39  Am.  Dec.  99];  Munroe  v.  Cooper,  5  Pick.  412;  WhUeford  v. 
BuTckmyer,  1  Gill,  146  [39  Am.  Dec.  640];  Benwick  v.  Williams, 
2  Md.  366. 

V  The  only  ground  for  alleging  fraud  in  the  inception  of  the 
present  bill  was  the  circumstance  that  the  drawer  had  not  placed 
the  defendants  in  funds  or  goods  to  meet  the  draft  upon  its  ma- 
turity, as  he  had  promised  to  do.  We  presume  that  in  every 
case  of  an  accommodation  acceptance  the  same  pledge  is  made, 
and  the  fact  that  suit  is  afterwards  brought  is  presumption  that 
the  pledge  was  not  kept;  and  if  such  a  defense  be  good,  it  would 
follow  that  an  action  could  rarely  ever  be  maintained  against 
the  acceptor  or  maker  of  an  accommodation  paper.  The  evidence 
of  the  witness  Orant  is  insufficient  to  defeat  the  right  of  the 
plaintiffs  to  recover.  The  prima  facie  case  which  is  made  in 
&vor  of  the  plaintiffs  by  possession  of  the  draft  can  not  be 
rebutted,  under  such  circumstances,  by  evidence  that  the  .title 
to  the  draft  was  in  some  party  other  than  the  plaintiffs.  In 
the  case  of  WhUeford  v.  Burckmyer,  supra,  this  court  have  said 
that  courts  of  justice  will  never  inquire,  where  the  party  suing 
is  in  possesion  of  the  bill,  whether  the  party  sues  for  himself 
or  as  trustee  for  another,  nor  into  the  right  of  possession,  unless 
on  an  allegation  of  mala  fides.  No  mxda  fides  having  been 
alleged  or  proved  in  this  case,  the  testimony  of  Grant  becomes 
of  no  avail.  Although  we  have  decided  this  case  on  other 
grounds,  yet  we  deem  it  proper  to  express  an  opinion  upon 
another  question  raised  by  the  record,  which  relates  to  the  suf- 
ficiency of  the  exceptions — a  question  frequently  presented,  and 
of  considerable  importance  in  practice,  but  as  yet  not  decided 
by  this  court.  It  has  been  supposed  by  some  that  where  the 
coort  in  the  progress  of  the  trial  makes  several  rulings  which 
are  snecossively  excepted  to,  but  which  are  not  severally  signed 
and  sealed,  notwithstanding,  they  should  be  considered  and 
daddecl  in  the  appellate  court,  provided  the  last  ruling  is  signed 
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and  sealed;  in  other  words,  that  the  whole  should  be  considered 
as  one  continuous  exception,  sufficiently  certified  by  the  last 
signing  and  sealing.  We  can  not  concur  in  this  yiew  of  the 
law,  but  are  of  opinion  that  each  distinct  exception,  which 
embraces  an  independent  proposition  of  law,  should  be  signed 
and  sealed  by  the  court  below,  before  it  can  be  regarded  as  a 
valid  exception. 

This  remark  does  not  apply  to  a  series  of  conseoutiTe  prayers 
offered  by  the  counsel.  In  such  a  case,  the  ruling  of  the  court 
in  either  granting,  rejecting,  or  modifying  the  prayers  may  be 
regarded  as  a  single  act,  and  one  exception,  if  properly  taken 
and  executed,  may  embrace  the  whole.  There  are  cases  in  the 
Maryland  reports  which  might  faTor  the  idea  that  a  different 
practice  has  to  some  extent  preyailed  in  this  court.  In  all  those 
cases  we  think  it  will  be  found  upon  examination  that  a  strict 
compliance  with  the  law  was  not  insisted  upon.  We  have  been 
able  to  find  no  case  where  the  practice  has  been  expressly  de- 
cided to  be  regular  and  proper,  but  on  the  contrary,  wherever 
the  question  has  been  distinctly  presented,  this  court  has  adhered 
to  the  strictness  which  we  have  herein  pointed  out  as  necessary: 
Davis  V.  WUson,  2  Har.  &  J.  346;  MUbum  v.  State,  1  Md.  13. 

The  same  practice  prevails  in  the  supreme  court  of  the  United 
States  of  requiring  each  exception  to  be  signed  and  sealed  by 
Ihecoiui  below:  Scotir.  Lloyd,  9  Pet.  442.  Werefer  to  this  case 
to  illustrate  more  particularly  our  meaning  in  reference  to  the 
signing  and  sealing  of  the  different  exceptions. 

Judgment  affirmed. 

PoflSBsnoir  ov  Nbootiablb  Inbtbuicbnt  is  Prima  Faoix  Bvmiiros  07 

OWKXBSmP,  AXJ}  HOLDBR  AS  PlADCTITF  18  NOT  BOUVB  TO  PBOVK  CoMSIDKBA* 

TiOK  UVIJD9S  CnuJuiiSTAifGBS  OV  SuspidOK  Afpkab:  Cfmger  V,  Amutrang, 
2  Am.  Dea  126;  dmrayy.  Waarrtn,  Id.  156;  BOtahoavtry.  Blaehtock,  27  Id. 
330;  note  to  Morgan  v,  Tarborough,  33  Id.  554;  Bacon  v.  SmUh,  46  Id.  549; 
SnycUr  t.  Biletf,  47  Id.  452;  Schaub  ▼.  Clark,  Id.  554;  Squier  v.  StoekUm,  52 
Id.  583;  and  other  notee  to  same.  Bat  ae  to  speoial  indoraement,  see  MUcheU 
V.  FuXUr,  53  Id.  594;  and  Morgan  v.  Tarbrough,  mipra. 

InDOBSKB,  WITHOUT  NOTIOB  AUD  BKFOBB  MaTUBITT,  HXXD  NOT  ShOW 
CONSIDXRATION  VOB  PbOMISSOBY  NoTB  IN   SOIT  THXBBON  AOAINBT  MaKXB: 

Ba$eaU  v.  Whitmore,  36  Am.  Dec  738;  Knight  v.  Pugh,  39  Id.  99;  and  want 
of  oonnderation  is  no  defense  in  sach  action:  Id.;  contra:  Swifder  ▼.  BUtg^  47 
Id.  452.  Bat  frand  may  be  shown  in  defense:  Mviford  v.  Shepherd,  33  Id. 
432;  Knight  v.  Pugh,  89  Id.  99;  and  evidence  of  indorsee's  notice  of  fraad  is 
admissible  against  him:  lUher  v.  Lekmd,  50  Id.  805;  contra:  Proutf  ▼• 
BoberU,  52  Id.  761. 

Who  abb  Bona  Fidb  Holdxbs,  and  thxib  Bight  to^Lboovkb  on  Nbqo^ 
fiABU  Instbuiontb:  Note  to  Simu  v.  LyU$,  26  Abl  Dsa  166;  aols  to  Ais> 
•cttv.  J5ra<IAidfc,44Id.698. 
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Davis  v.  State. 

[THAnLAXD.Ul.] 

"EsAonum  of  0ns  Law  is  as  MaoH  Rspkal  of  All  iNooaaigrKHT  Lawi 
M  if  those  inooEBMtent  laws  had  been  repealed  by  express  words.  This 
jnle  prevails  even  under  article  3,  section  17>  Maryland  oonstitation, 
which  proyides  that  "  no  law  or  section  of  law  shall  be  revived,  amended, 
or  repealed  by  reference  to  its  title  or  section  only.*' 

UmDKB  Provisions  of  Constitution  Which  REQxrms  that  Evert  Acrr 
shall  embrace  bnt  one  sabjeot,  and  that  that  shall  be  expressed  in  its 
title,  if  the  act  relates  to  a  sabjeot  so  expressed,  and  to  others  inseparably 
oonnected  therewith,  it  is  oonstitational.  It  could  hardly  be  urged 
against  a  law  that  its  title  did  not  embrace  the  whole  subject  to  which 
the  law  relates. 

Constitutional  Provision  Which  Bbquirss  that  Every  Acrr  of  the 
legiBlatnre  should  embrace  but  one  subject,  which  should  be  expressed 
in  its  title,  was  passed  for  the  purpose  of  preventing  local  and  selfish 
provisions  from  being  ingrafted  upon  acts  of  great  public  benefit  and  being 
adopted  with  them,  and  to  prevent  foreign  matter  from  being  incorporated 
into  the  lav  in  the  haste  and  excitement  incident  to  the  close  of  the 
sessions  of  the  legislature. 

If  Act  of  Lboislaturb  Contains  Minor  Mattkb  not  Rsfbrrxd  to  in 
the  title,  such  matter  alone  is  void;  but  if  the  act  be  composed  of  * 
number  of  discordant  and  dissimilar  provisions,  so  that  no  one  could  be 
pronounced  as  the  principal  one,  the  whole  act  is  void. 

ItaAT  Section  of  Constitution  Which  Provides  that  Qovbenor  shall 
Appoint  All  Officers  *' whose  appointment  or  election  is  not  other- 
wise herein  provided  for,  unless  a  different  mode  of  appointment  be  pre- 
scribed by  the  law  creating  the  office,"  simply  means  that  he  shall  fill 
all  offices,  however  created,  unless  the  act  creating  them  provider  other- 
wise. If  the  act  creating  the  office  provides  how  it  shall  be  filled,  it  must 
be  fiUed  in  that  manner,  but  if  it  fails  to  make  such  direction,  the  gover- 
nor shall  appoint  by  virtue  of  the  above  provision. 

Same  Authoritt  Which  Conferred  Power  upon  Governor  to  Make 
ApponrmsNT  to  Office  can  Take  It  Awat.  An  office  of  legislative 
creation  can  be  modified,  controlled,  or  abolished  by  the  same  power,  or 
the  mode  of  appointment  thereto  can  be  changed. 

ComTRUCTioN  OF  STATUTE,  TAKING  OUT  LICENSE.— The  aot  of  1821,  chap- 
ter 77»  provided  for  the  appointment  of  an  inspector  of  bark.  The  aot 
of  1854,  chapter  200,  provided  that  any  free  white  citizen  could  act  as 
such  inspector,  but  must  first  take  out  a  license,  and  pay  one  hundred 
dollars  therefor:  keld^  that  whether  the  act  of  1854  abolished  the  office 
as  it  previously  existed  or  not»  the  inspector  appointed  by  the  governor 
must  take  out  a  license. 

CnuETiT  Court  of  Citt  of  Baltimore  Has  JumiSDionoN  to  Grant  Writs 
OF  Error. 

Ths  act  of  1821»  chapter  77,  entitled  *'An  aot  to  provide  for 
{he  iiiqpection  of  groimd  blaok-oak  bark  intended  for  exporta* 
tion,"  prorided  that  a  person  should  be  annnally  appointed  bj 
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fbe  governor  and  common  conncil  to  act  as  saoh  inspector;  and 
further,  enumerated  his  duties  and  provided  for  the  payment  of 
his  fees,  and  the  amount  thereof.  An  act  was  passed  in  1854 
(acts  1854,  chapter  200),  entitled  ''An  act  to  regulate  inspections 
in  the  city  of  Baltimore."  This  act,  which  was  to  go  into  effect 
May  1, 1854,  provided  that  from  that  date  any  free  white  citizen 
of  the  state,  upon  application  to  the  clerk  of  the  court  of  com- 
mon pleas,  and  upon  the  payment  of  a  fee  of  one  hundred  dol- 
lars, should  be  entitled  to  act  as  an  inspector  of  bark.  The  law 
further  provided  that  any  person  who  acted  as  an  inspector 
without  having  taken  out  a  license  should  be  fined  in  an  amount 
double  the  cost  of  the  license.  At  the  time  this  law  was  passed 
plaintiff  in  error  was  the  duly  appointed  inspector  of  bark,  act- 
ing under  commission  from  the  governor.  His  term  expired  on 
the  first  Monday  in  May,  1854,  and  he  was  reappointed  by  the 
governor.  He  duly  qualified  under  this  new  commission,  and 
continued  to  act  as  inspector  without  taking  out  any  license. 
To  an  indictment  for  so  doing  he  filed  a  general  demurrer  for 
the  purpose  of  testing  the  validity  of  the  act  of  1854.  This 
demurrer  was  overruled,  and  a  fine  of  two  hundred  dollars  en- 
tered against  him,  and  he  then  sued  out  this  writ  of  enor. 

Thomas  and  McLean,  for  the  plaintiff  in  error. 

Ounnn  and  Brune,  for  the  state. 

By  Court,  Masok,  J.  We  did  not  understand  the  counsel  for 
the  appellant  as  contending  that  the  legislature  had  no  power  to 
amend,  modify,  or  even  repeal  the  act  of  1821,  chapter  77,  cre- 
ating the  office  of  inspector  of  bark.  We  understand  that  while 
they  clearly  admit  the  power,  they  insist  that  the  legislature  in 
passing  the  act  of  1854,  chapter  200,  entitled  ''An  act  regulat- 
ing inspections  in  the  dty  of  Baltimore,''  have  exercised  that 
power  in  a  mode  not  warranted  by  the  constitution,  and  that 
therefore  the  law  is  of  no  avail. 

Under  our  former  constitution  there  could  have  been  no  doubt 
that  as  the  act  of  1854  was  inconsistent  with  that  of  1821,  the 
last  act  would  operate  as  a  repeal  of  the  former,  in  so  far  as  they 
were  repugnant  to  each  other.  It  is  supposed  that  under  artiole 
8,  section  17  of  our  new  constitution,  which  provides  that  **  no 
law  or  section  of  law  shall  be  revived,  amended,  or  repealed  by 
reference  to  its  title  or  section  only,''  there  can  be  no  repeal  at 
a  pre-existi«ig  law  by  the  implication  resulting  from  a  subse- 
quent inconsistent  or  contradictory  legislative  enactment.  W« 
do  not  so  understand  the  new  constitution. 
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The  particular  clause  to  which  we  refer  was  CTidentlj  inserted 
in  the  constitution  for  the  purpose  of  preventing  incautious 
and  fraudulent  legislation,  and  to  enable  members  to  act  know- 
ingly upon  all  subjects,  and  to  guard  them  from  the  contingency 
of  voting  for  the  repeal  or  revival  of  laws,  through  mistake  or 
accident,  under  the  deceptive  language  often  employed  in  the 
title  of  acts.  Under  our  former  system  of  legislation,  a  good 
or  a  bad  provision  might  slumber  in  the  body  of  a  law,  of  which 
the  titie  gave  no  intimation,  and  hence  members  of  the  legisla- 
ture might  suppose  from  the  titie  of  the  law  that  they  were 
voting  for  one  thing,  when  in  fact  they  were  unwittingly  voting 
for  another  directiy  the  opposite;  at  least,  the  titie  afforded  often 
littie  or  no  information  as  to  what  was  contained  in  the  body  of 
the  law,  which  was  its  office  to  have  done.  Not  so,  however,  with 
an  independent  act  of  the  legislature,  establishing  a  new  or 
reversing  «ome  previous  policy  of  the  state.  The  very  fact  of 
establishing  a  particular  rule  of  conduct  for  the  public  presup- 
poses an  intention  on  the  part  of  the  legislature  that  a  contrary 
rale  should  not  prevail,  and  therefore  the  enactment  of  one  law 
is  as  much  a  repeal  of  all  inconsistent  laws  as  if  those  incon- 
sistent laws  had  been  repealed  by  express  words.  It  could  never 
sorely  have  been  the  intention  of  the  framers  of  the  constitu- 
tion that  a  positive  enactment  by  the  legislature  upon  a  subject 
within  their  legitimate  powers  was  to  be  defeated  because  a  pre- 
vious law,  not  in  terms  repealed,  was  inconsistent  with  it.  If 
this  strict  test  were  required,  many  wholesome  laws  would  be 
rendered  whoUy  inoperative,  because  of  the  inability  or  neglect 
of  members  to  search  thoroughly  the  statute-books  for  laws 
which  might  be  inconsistent  or  repugnant — a  work  in  many 
cases  of  so  great  difficulty  as  to  amount  almost  to  impossibility. 

The  next  objection  urged  to  the  validity  of  the  act  of  1854  is, 
that  if  its  purpose  was  to  create  a  new  system  of  inspections, 
and  to  repeal  the  act  of  1821,  then  the  subject  of  the  law  is 
not  suffidentiy  described  by  its  titie,  as  required  by  article  3,  sec- 
tion 17,  of  the  constitution.  The  language  of  the  constitution 
is:  *' Every  law  enacted  by  the  legislature  shall  embrace  but  one 
subject,  and  that  shall  be  described  by  the  titie."  We  think  the 
act  of  1854,  chapter  200,  has  sufficientiy  been  made  to  conform  to 
these  requirements.  The  law  relates  to  inspections,  and  to  such 
other  matters  only  as  are  inseparably  connected  with  it,  and  to 
none  other;  and  therefore  can  be  said  to  embrace  but  a  single 
subject.  It  could  hardly  be  successfully  urged  against  a  law 
that  it  does  not  embrace  and  dispose  of  the  whole  subject  to 
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which  it  relates.  If  it  could  be,  few  laws,  if  any,  could  stand 
such  a  test. 

The  object  of  this  constitutional  provision  is  obTious  and 
highly  commendable.  A  practice  had  crept  into  our  system  of 
legislation,  of  ingrafting  upon  subjects  of  great  public  benefit 
and  importance,  for  local  or  selfish  purposes,  foreign  and  often 
pernicious  matters,  and  rather  than  endanger  the  main  subject, 
or  for  the  purpose  of  securing  new  strength  for  it,  members  were 
often  induced  to  sanction  and  actually  vote  for  such  provisions, 
which,  if  they  were  ofiered  as  independent  subjects,  would 
never  have  received  their  support.  In  this  way  the  people  of 
our  state  have  been  frequently  inflicted  with  evil  and  injurious 
legislation.  Besides,  foreign  matter  has  often  been  stealthily 
incorporated  into  a  law  during  the  haste  and  confusion  always 
incident  upon  the  dose  of  the  sessions  of  all  legislative  bodies; 
and  it  has  not  unfrequently  happened  that  in  this  way  the 
statute-books  have  shown  the  existence  of  enactments  that  few 
of  the  members  of  the  legislature  knew  anything  of  before.  To 
remedy  such  and  similar  evils  was  this  provision  inserted  into 
the  constitution,  and  we  think  wisely  inserted.  We  are  not  pre- 
pared to  say  that  a  whole  law,  otherwise  constitutional,  would 
be  rendered  void  by  the  introduction  of  a  single  foreign  or 
irrelevant  subject  into  it,  and  where  such  subject  was  not  indi- 
cated in  the  title.  In  such  a  case  the  irrelevant  matter  would 
be  rejected  as  void,  while  the  principal  subject  of  the  law  would 
be  supported  if  properly  described  in  the  title.  But  if  an  act 
of  assembly  be  composed  of  a  number  of  discordant  and  dis- 
similar subjects,  so  that  no  one  could  be  clearly  recognized  aa 
the  controlling  or  principal  one,  the  whole  law  would  be  void. 

The  appellant,  in  the  next  place,  contends  that  the  law  of 
1854  is  unconstitutional  and  void,  inasmuch  as  it  seeks  to  take 
from  the  governor  the  appointment  of  the  inspector;  and  article  2, 
section  11,  of  the  constitution  is  relied  on  to  support  this  position. 
That  section  provides  that  the  governor  shall  appoint  all  officers 
**  whose  appointment  or  election  is  not  otherwise  herein  provided 
for,  unless  a  di£ferent  mode  of  appointment  be  prescribed  by  the 
law  creating  the  office."  In  few  words,  we  think  this  provision 
means,  simply,  that  the  governor  shall  have  the  power  to  fill  all 
offices  in  the  state,  whether  created  by  the  constitution  or  by 
act  of  assembly,  unless  otherwise  provided  by  the  one  or  the 
other.  When,  therefore,  and  the  legislature  has  created  aa 
office  by  act  of  assembly,  the  legislature  can  designate  hy  whom 
Vid  in  what  manner  the  i)erson  who  is  to  fill  the  office  shall  be 
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appointed.  If  the  souroe  of  appointment  is  not  thus  designated, 
the  govemor,  by  yirtue  of  the  above  section,  makes  the  appoint- 
ment, the  same  as  if  he  had  been  specially  authorized  by  the  act 
to  do  so.  The  act  of  1821 ,  chapter  77,  authorizes  the  governor  to 
make  the  appointment  of  inspector,  and  the  same  power  that 
conferred  this  authority  upon  the  governor  can  take  it  from  him. 
The  office  we  are  now  considering  is  one  of  legislative  creation; 
and  by  the  legislature  it  can  be  modified,  controUed,  or  abolished, 
and  within  these  general  powers  is  embraced  the  right  to  change 
the  mode  of  the  appointmint  to  the  office.  We  have  only  to 
add,  that  as  the  legislature  has  the  power  to  withdraw  the  author- 
ity to  appoint  from  the  governor,  the  mode  pointed  out  by  the 
act  of  1854,  by  which  inspectors  under  that  act  are  to  be  desig- 
nated and  qualified,  was  a  constitutional  exercise  of  legislative 
power,  and  we  need  not  say  whether  the  inspectors  under  the 
act  of  1854  are  technically  officers  in  point  of  law  or  not. 

This  leads  us  to  the  consideration  of  another  question  raised 
by  the  record.  Conceding  the  act  of  1854  to  be  in  all  respects 
constitutional,  and  that  the  mode  pointed  out  for  designating  or 
appointing  the  inspectors  under  it  was  legal  and  valid,  still  is 
that  act  so  far  repugnant  to  the  act  of  1821,  and  to  the  other 
ftcts  relating  to  the  inspection  of  bark,  as  to  operate  as  a  total 
repeal  of  them? 

A  majority  of  the  court  are  of  opinion  that  whether  the 
act  of  1854  abolishes  the  office  as  it  formerly  existed  or  not,  it 
nevertheless  must  be  construed  to  require  the  inspector  who 
might  be  appointed  by  the  governor  to  take  out  a  license  as  any 
other  person;  and  in  deciding  this  point,  they  have  said  enough 
to  dispose  of  the  case  as  made  by  the  record. 

Upon  this  point  the  judge  who  delivers  this  opinion  thinks 
differently.  la  the  first  place,  there  is  no  attempt  at  an  express 
repeal,  and  a  repeal  by  implication  can  only  result  from  a  clear 
palpable  conflict  between  the  last  and  the  previous  law.  The 
true  test  by  which  we  are  to  ascertain  whether  such  conflict  or 
repugnancy  exists  is.  Can  the  two  laws  stand  together  and  be 
executed  at  one  and  the  same  time  ?  By  the  act  of  1821,  no  one 
ooold  inspect  bark  but  the  officer  appointed  by  the  governor. 
This  provision  is  clearly  repealed,  because,  by  the  act  of  1854, 
any  one  can  do  so  who  takes  out  a  license  as  directed  hy  the  act. 
The  privilege,  however,  is  not  extended  to  any  other  than  to  those 
who  take  out  a  license,  and  any  person  who  may  attempt  to  ex- 
ercise the  privilege  without  such  license  is  subjected  to  a  pen- 
alty* and  in  this  way  it  is  supposed  that  the  act  is^  made  by  im«- 
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plication  to  exclude  from  the  right  to  inspect  the  duly  commis- 
moned  officers  appointed  bj  the  governor  under  previous  laws, 
unless  they  take  out  a  license.  I  do  not  so  construe  the  law  of 
1854.  Its  object  simply  was  to  permit  other  persons,  upon  cer- 
tain conditions,  to  exercise  the  privilege  of  inq>ecting  in  common 
with  the  commissioned  officers. 

I  do  not  understand  the  act  of  1854  as  affixing  a  new  condi- 
tion to  the  exercise  of  the  right  to  inspect  under  the  act  of  1821, 
but  as  merely  extending  the  rights  or  privileges  of  that  act  to 
all  private  citizens  who  may  think  proper  to  take  out  a  license. 
If,  therefore,  the  inspectors  appointed  by  the  governor  be  not 
subject  to  the  penally — ^and  I  think  they  are  not — there  can  be 
no  doubt  that  they  might,  concurrently  with  the  licensed  in- 
spectors, continue  to  discharge  the  duties  of  their  office  as  for- 
merly, subject  only  to  the  changes  and  modifications  made  in 
the  system  by  the  act  of  1854.  Their  doing  so  would  in  no  way 
bring  them  in  conflict  with  the  licensed  inspectors,  and  their 
powers  coidd  not  therefore  be  said  to  be  repugnant  to  each  other. 

By  the  act  of  1821,  chapter  77,  section  7,  it  was  obviously  the  de- 
sign of  the  legislature  to  empower  the  inspector  of  bark  for  Balti- 
more ciiy  to  exercise  his  office  beyond  the  limits  of  Baltimore 
should  occasion  call  for  it,  though  x)erhaps  he  might  not  have  been 
required  to  do  so.  So  far  from  the  act  of  1854  repealing  this  pro- 
vision, it  clearly  by  implication  recognizes  it.  I  can  not  read 
the  latter  act  without  clearly  discovering  that  the  legislature  con- 
templated that  inspections  were  stiU  to  be  made  outside  the  limits 
of  Baltimore.  It  provides  that  **  no  license  shall  authorize  any 
inspector  to  act  as  such  out  of  the  limits  of  the  city  in  which 
the  same  may  have  been  granted;"  and  the  act  grants  no  au- 
thority to  any  one  else  than  the  clerk  of  the  court  of  common 
pleas  of  Baltimore  to  issue  such  license.  Who,  then,  is  to  moke 
inspections  of  bark  out  of  Baltimore?  Certainly  not  the  in- 
spectors created  by  the  act  of  1854,  and  unless  they  are  made  by 
the  appointee  of  the  governor,  they  could  not  be  made  at  all. 
From  this  circumstance,  so  far  from  discovering  a  purpose  to 
destroy  the  office  as  it  originally  stood,  I  find  a  manifest  recog* 
nition  of  it  by  leaving  certain  duties  to  be  discharged  exclusively 
by  its  incumbent.  We  do  not  perceive  in  the  act  of  1854  any* 
thing  so  repugnant  to  good  morals  and  public  policy  as  to  ren- 
der it  void. 

The  remaining  question  relates  to  the  jurisdiction  of  the  cir- 
cuit court  of  the  city  of  Baltimore  to  issue  writs  of  error.  In 
the  case  of  Manly  v.  State,  7  Md.  135.  wo  have  said  that  the  sa- 
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perior  court  of  Baltimore  has  ihe  power  to  grant  writs  of  error 
by  Tirtne  of  its  general  equity  jurisdiction  conferred  by  the 
constitution.  The  constitution  authorizes  the  creation  by  the 
legislature  of  the  circuit  court,  and  in  the  exercise  of  that 
power,  in  the  passage  of  the  act  of  1853,  chapter  122,  ''  con- 
current jurisdiction  with  the  superior  court  of  Baltimore  city, 
in  all  cases  in  equiiy,"  and  generally  such  cases  **  as  have  here- 
tofore been  conferred  on  the  chancellor  of  this  state,  so  far  as 
regards  the  fifth  judicial  circuit,"  has  been  given  to  the  circuit 
court  of  Baltimore  city.  This  jurisdiction  is  ample  enough  to 
warrant  the  issuing  of  writs  of  error. 
Judgment  affirmed 

Masoh,  J.,  dissented  in  part. 

TBB  PBDrOIPAL  CASE  SA8  BSE2T  BSUXD  UPON  48  AUTHOBIIT   In  a  BllXOb^r 

of  mieoeeding  BluyUuid  deoinons,  and  hM  been  cited  in  each  bf  the  ifollowing 
eaeee:  In  KeOer  v.  State,  11  Md.  625,  where  the  court  hold  that  the  title, 
'*An  act  to  rmiae  additional  revenae  to  pay  the  debts  of  the  state  by  increasing 
the  rates  of  license  to  ordinary  keepers  and  traders,**  is  sufficiently  cbinpre- 
bsnsiye  to  support  a  provision  requiring  vendors  of  lager  beer  manufactured 
by  themselves  to  take  out  licenses.  The  Constitutional  provision  under  whiol) 
this  decision  was  rendered  provides  that  *' every  law  shall  embrace  but  one 
sliVJect,  and  that  shall  be  described  in  the  title."  It  is  also  cited  in  Parkin' 
•oil  V.  Stale,  14  Id.  184;  Hardesty  v.  Taft,  23  Id.  613-525;  Mayor  o/Annapo- 
U9V.  State,  30  Id.  112-118;  County  Com'ra  qf  Wanh,  Co.  v.  FraiiklinR.R,  Co,, 
34  Id.  159,  where  the  court  discuss  the  constitutionality  of  dififerent  legislative 
enactments,  under  the  above^luoted  section  of  the  constitution.  It  is  cited 
in  Mayor  of  Hagerstoitm  v.  Dechert,.  32  Id.  369-384,  to  the  point  that  a 
statute  may  be  good  in  part  while  other  parts  are  invalid,  and  if  a  portion 
be  unconstitutional,  the  opurt  is  not  authorized  for  that  reason  to  declare  the 
whole  Toid.  In  Albert  y.  WhUe,  33  Id.  297,  the  court  held  that  a  certain  act 
of  the  legislature  had  been  repealed  by  implication,  by  another  act  inconsisU 
entwith  it,  and  cited  the  principal  case  as  sustaining  their  position.  It  is  . 
again  cited  in  Waifield  v.  County  ComWs  </  Baltimore  Co,,  23  Id.  84,  to  the 
point  that  *' where  an  office  is  of  legislative  creation,  the  legislature  can 
modify,  control,  or  aboUsh  it;"  and  in  Mayor  of  Baltimore  v.  State,  15  Id, 
276,  to  the  point  that,  under  the  Maryland  constitution,  the  legislature  cre- 
ating an  office  may  designate  thcr  officers  to  fill  it. 

Act  of  Lboislatttbb  to  Embbaob  but  One  SaBjscr,  Which  shall  bx 
BxTBissKD  IS  ITS  TiTLB.  A  number  of  the  states  in  their  constitutions  have 
adopted  provisions  similar  to  that  of  the  Maryland  constitution  referred  to 
above.  In  Minnesota  (art.  4,  sec,  27)i  Kansas  (art.  2,  sec  16).  Kentucky 
(art  2,  sec.  37)»  Nebraska  (art  2.  sec,  19),  and  Ohio  (art.  2,  sec.  16),  their 
several  constitutions  provide  that  **no  law  shall  embrace  more  than  one 
subject,  which  shall  be  expressed  in  its  title.'*  In  Michigan  (art.  4,  sec.  20) 
and  New  Jersey  (art.  4,  sec.  7,  par.  4)  the  provisions  are  the  same  as  above,  ex- 
cept that  the  word  ''object"  is  used  instead  of  "subject.*'  The  constitutiooa 
of  South  Carolina  (art  2,  sec.  20),  Akbama  (art.  4,  sec.  2),  Tennessee  (art  2, 
■60. 17)«  and  Arkansas  (art  5,  sec  22)  are  the  same  as  those  of  Kentucky  and 
Am.  Obo.  Toe  LXI— n 
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other  states  first  above  mentioned.  The  constitation  of  CaHfomia  was 
formerly  the  same:  Const.  1863,  art.  4,  sec  26;  bnt  the  new  oonstitatioD  of 
that  state  provides,  in  addition  to  the  above  rale,  that  "  every  act  shall  em» 
brace  bat  one  subject,  which  shall  be  expressed  in  its  title,*'  that  **if  any 
subject  shall  be  embraced  in  an  act  which  shall  not  be  expressed  in  its  title, 
such  act  shall  be  void  only  as  to  so  much  thereof  as  shall  not  be  expressed  in 
its  title."  This  latter  condition  is  contained  also  in  the  constitutions  of  Texas 
(Const.  1870,  art  3,  sec.  35),  Indiana  (art.  4,  sec.  19),  Iowa  (art  3,  sec.  29), 
and  Oregon  (art  4,  sec.  20).  The  provision  contained  in  the  first  sentence  of 
the  sections  of  the  three  last-mentioned  states  differs  from  similar  provisions 
in  other  states  in  that  it  reads:  "  Every  act  shall  embrace  but  one  subject^ 
and  matters  properly  connected  therewith,  which  subject  shall  be  expressed 
in  the  title."  Similar  provisions  are  made  in  the  oonstitutions  of  Illinois  (art 
4,  sec.  13),  Nevada  (art  4,  sec.  17),  Pennsylvania  (art  11,  sec  8),  Colorado 
(art.  4,  sec  24),  Virginia  (art  5,  sec  15),  West  Virginia  (art  6,  sec  30). 
The  New  York  and  Wisconsin  constitutions  provide  that  ''no  private  or  local 
bill  which  may  be  passed  by  the  legislature  shall  embrace  more  than  one 
subject,  and  that  shall  be  expressed  in  the  title:"  N.  T.  Const,  art  3,  sec 
16;  Wis.  Const,  art  4,  sec  14. 

OarBOT  OF  This  CoNsnTunoNAL  Pbovisiov. — ^The  New  Jiersey  oonstita- 
tion,  in  the  same  paragraph  in  which  it  requires  this  nnity  of  object  and  index 
of  title,  gives  the  reason  for  it  as  follows:  "  To  prevent  improper  influenoes 
which  may  result  from  intermixing  in  one  and  the  same  act  such  things  as 
have  no  proper  relation  to  each  other,  every  law  shall  embraoe  but  one  subject^ 
and  that  shall  be  expressed  in  the  title:"  Art  4,  sec  7,  subd.  4.  "The  pur* 
pose  intended  to  be  e£focted  by  this  section  was  to  prevent  the  incorpora- 
tion into  one  bill,  of  provisions  of  a  nature  totally  diverse  and  without  neces- 
sary connection,  with  a  view  to  effect  a  general  combination  of  the  particular 
friends  of  each  measure,  and  thereby  secure  their  enactment,  when  some  or 
all  of  them  would  likely  fail  of  becoming  laws  if  left  to  stand  upon  their  own 
merits;  and  also  the  entrapping  of  legislators  into  the  support  of  a  bill  into 
which  by  dexterous  management  some  insidious  provision  had  been  inserted, 
of  which  the  title  gave  no  intimation:"  Albrtcht  v.  StaU^  8  Tex.  App.  216. 
These  provisions  were  adopted  to  prevent  the  legislature  from  passing  what 
are  commonly  known  as  *'  omnibus  bills:"  Fletcher  v.  OUver^  25  Ark.  299. 
The  object  of  this  provision,  according  to  the  court  of  appeals  of  New  York, 
was  "that  neither  the  members  of  the  legislature  nor  the  people  should  be 
misled  by  the  title:"  8wt  Mutual  Ins.  Co,  v.  Maywr  eic  of  New  Tork^  S 
N.  Y.  239.  In  Iowa,  the  supreme  court  say:  "The  intent  of  this  provision  of 
the  oonstitntion  was  to  prevent  the  onion  in  the  same  act  of  inoongruoua 
matters,  and  of  objects  having  no  connection,  no  relation.  And  with  this  it 
was  designed  to  prevent  surprise  in  legislation  by  having  matter  of  one  nature 
embraced  in  a  bill  whose  title  expressed  another:"  State  v.  County  Judge^ 
2  Iowa,  280.  Mr.  Justice  Lumpkin,  while  discussing  the  provision  of  the 
Georgia  constitution  upon  the  question  under  considefation,  in  the  case  of 
Maifor  etc.  of  Savannah  v.  Suue^  4  Oa.  26,  at  page  38  says:  "  I  would  observe 
that  the  traditionary  history  of  this  clanse  is,  that  it  was  inserted  in  the 
oonstitution  of  1798,  at  the  instance  of  General  James  Jackson,  and  that  its 
necessity  was  suggested  by  the  Yazoo  act  That  memorable  measure  of  the 
•eventeenth  of  January,  1795,  as  is  well  known,  was  smuggled  through  the  ^g* 
islature  under  the  caption  of  an  act '  for  the  payment  of  the  late  state  troopa»* 
and  a  declaration  in  its  title  of  the  right  of  the  state  to  the  unappropriated 
territory  thereof  *  for  the  protection  and  support  of  its  frontier  tettlements."* 
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Jodge  Cooley  in  hla  excellent  work  thns  soms  np  the  reasons  and  oanses 
which  led  to  the  adoption  of  these  provisions,  by  the  different  states:  "It 
may  therefore  be  assumed  as  settled  that  the  purpose  of  these  provisions  was: 
1.  To  prevent  hodge-podge  or  log-rolling  legislation;  2.  To  prevent  surprise 
or  fraud  upon  the  legislature  by  means  of  provisions  in  bills  of  which  the 
titles  gave  no  intimation,  and  which  might  therefore  be  overlooked  and 
carelessly  and  unintentionally  adopted;  and  3.  To  fairly  apprise  the  people 
through  such  publication  of  legislative  proceedings  as  are  usually  made  of  the 
subjects  of  legislation  that  are  being  considered,  in  order  that  they  may  have 
opportunity  of  being  heard  thereon,  by  petition  or  otherwise,  if  they  shall 
•o  desire:'*  Const.  lim.  173.  The  arguments  used  by  the  above  eminent 
anthorities  appear  to  be  conclusive  of  the  wisdom,  necessity,  and  policy  of 
tfaeae  oonatitutional  requirements.  The  same  reasoning  has  been  employed 
in  a  laige  number  of  cases:  See  City  qf  8U  Loui$  v.  Ti^el,  42  Mo.  578-^^; 
8taU  ▼.  Silver^  9  Nev.  227;  Connor  y.  Mayor  etc  qf  New  York,  5  N.  Y.  293 
Indicma  Central  R.  R.  Co.  v.  PotUt^  7  Ind.  681;  HingU  y.  Staie^  24  Id.  28 
P0opU  V.  IntUtutwn  etc.,  71  HL  229;  8taU  v.  Ah  8am,  15  Nev.  27;  ffarriaon 
T.  8mpervi9or$  etc,  51  Wis.  645;  PhUUpa  ▼.  Covington  and  Cincinnati  Bridge 
Cb.,  2Meta  (Ky.)221;  i9Am^  v.  Bennett,  8  W.  Va.  74-83;  Ex parU  Upakaw, 
45  Ala.  234;  KmrtzT.  People,  33  Mich.  279;  Allegheny  Couniy  Home*B  Appeal, 
77  Pk.  St.  77. 

Thxsx  Pbotisions  abi  to  bk  Lzbsrallt  Gonstbuxd.  In  considering  the 
ooii8titati<mality  of  statutes  generally,  it  is  a  cardinal  rule  that  nothing  but  a 
clenr  violation  of  the  constitution  will  justify  the  court  in  overruling  the 
legislative  wilL  Every  act  is  presumed  to  be  constitntional,  and  every  in- 
tendment is  in  favor  of  its  validity:  People  v.  Parka,  58  CaL  635.  Statutes 
which  are  questioned  as  violating  the  constitutional  provision  under  dis« 
cuasion  are  no  exception  to  this  rule.  While  such  constitutional  regulations 
were  adopted  for  the  purpose  of  remedying  the  evils  referred  to  above,  and 
should  therefore  be  given  such  construction  as  would  be  necessary  to  render 
them  effectual  in  accomplishing  the  object  for  which  they  were  designed, 
still  they  should  not  be  so  construed  as  to  restrict  legislation  to  such  an  extent 
as  to  render  different  acts  necessary,  where  the  whole  subject-matter  is  con* 
nected,  and  may  be  properly  embraced  in  the  same  act.  This  constitutional 
inhibition  should  receive,  not  a  t.echnical  construction,  but  a  reasonable  one; 
and  looking  to  the  evils  intended  to  be  remedied,  it  should  be  applied  to  such 
acta  of  the  legislature  alone  as  are  obviously  within  its  spirit  and  meaning. 
"There  has  been  a  general  disposition  to  construe  the  constitutional  pro- 
Tision  [the  one  under  discussion]  liberally,  rather  than  to  embarrass  legislation 
by  a  construction  whose  strictness  is  unnecessary  to  the  accomplishment  of 
the  beneficial  puipoaee  for  which  it  has  been  adopted:"  Cooley *s  Const.  lim., 
5th  ed.,  176;  PhUlipe  v.  Covington  and  Cincinnaii  Bridge  Co.,  2  Mete  (Ky.)  219; 
People  V.  Parka,  58  Cal.  635;  8tate  v.  Harriaon,  11  La.  Ann.  722;  State  v. 
Kinadla,  14  Minn.  524;  Allegheny  County  home*a  Appeal,  77  Pa.  St  77;  Milla 
▼.  Charleaton,  Treaanrer,  etc,  29  Wia  400-410;  Shieida  v.  Bennett,  8  W.  Va. 
65;  Stater,  CowUy  Judge,  2  Iowa,  280;  ExparU  Upahaw, 45  Aim.  236;  Kurtz 
▼.  People,  83  Mich.  279.  "This  constitutional  restriction  must  be  liberally 
constmad.  A  strict  adherence  to  its  letter  would  seriously  interfere  wi^ 
tiia  practical  business  of  legislation,  and  would  frequently  nullify  laws  not 
vepognant  to  its  spirit  or  meaning:"  8taie  v.  Out,  13  Minn.  341-349.  All 
thacasee  involving  a  diseossion  of  this  constitutional  restriction  are  guided 
hy  this  gsnetooa  principle  of  liberal  oonstmotion.    While  in  a  large  number 


Digitized  by  LjOOQiC 


840  Davis  v.  State.  [Maryland. 

of  deciflioiii  this  doctrine  Is  not  announced,  their  tenor  and  effect  show  that 
the  court  in  rendering  them  were  controlled  by  its  overshadowing  influence. 
Thbsb  Provisions  abe  Mandatory.  In  Ohio  and  California,  whoee  con* 
Btitutions,  as  we  have  seen,  contain  a  provision  that  no  law  shall  embrace 
more  than  one  subject,  which  shall  be  expressed  in  the  title,  the  courts  have 
held  in  effect  that  the  provision  was  merely  directory  to  the  members  of  the 
legislature,  and  operated  only  on  their  consciences,  and  that  a  failure  to  com- 
ply  with  it  did  not  nullify  laws  so  passed  in  violation  of  it:  Pirn  v.  Nichol- 
Bon,  6  Ohio  St.  176;  Washington  v.  Page,  4  CaL  388;  Pierpont  v.  Crouch,  10 
Id.  315;  Steamboat  Northern  Indiana  v.  MUliken,  7  Ohio  St.  383;  Lehman  t. 
MeBride,  15  Id.  575-604;  StaU  v.  Oano,  4  West.  Law  Gazette,  337-340. 
California,  by  her  new  constitution,  changed  this  rule,  and  her  organic  law 
now  provides  that  "the  provisions  of  this  constitution  are  mandatory  and 
prohibitory,  unless  by  express  words  they  are  declared  to  be  otherwise:  ** 
Const.  1879,  art  1,  sec.  22;  People  v.  Park$,  58  Cal.  635.  The  early  ruling 
of  the  California,  and  the  present  attitude  of  the  Ohio,  courts  show  that 
their  apprehension  of  mischief  from  the  provisions  in  question  was  so  strong 
as  to  influence  them  to  disregard  the  fundamental  principle  generally  recog)> 
nized  and  applied,  that  whatever  is  prohibited  by  a  constitution,  if  in  foci 
done.  It  ineffectual.  In  the  pithy  language  of  Mr.  Justice  McKee:  «  When  a 
statute  is  challenged  as  in  conflict  with  the  fundamental  law,  a  clear  and  sub- 
stantial conflict  must  be  found  to  exist  to  justify  its  condemnation,  but  when 
found,  courts  must  not  hesitate  to  condemn.  The  constitution  is  the  voice  of 
the  people  speaking  in  their  sovereign  capacity,  and  it  must  be  heeded.  When 
it  speaks  in  plain  language  with  reference  to  a  particular  matter  it  must  have 
effect  as  the  paramount  law  of  the  land:"  People  v.  Parks^  wpra.  In  pur* 
iuance  with  this  generally  recognized  doctrine  of  the  pre-eminence  of  the 
constitution,  and  of  its  solemnity  as  the  supreme  law  of  the  land,  the  courts 
of  the  different  states,  as  far  as  we  have  been  able  to  find,  with  the  exception 
of  the  two  above  mentioned,  have  universally  construed  this  provision  to  be 
mandatory  in  its  character.  In  one  of  the  first  cases  which  arose  under  this 
provision  in  the  Texas  constitution,  the  court  use  the  following  strong  Ian* 
guage — strong  in  being  positive,  and  strong  in  being  what  one  would  regard 
lus  a  correct  exposition  of  a  constitutional  provinon:  "It  would  be  irrational 
to  suppose  that  this  provision  of  the  constitution  is  merely  a  directory  one, 
which  may  be  obeyed  or  disregarded  at  the  will  and  caprice  of  the  legisla- 
ture. Under  such  construction,  it  would  be  shorn  of  its  strength  and  efficacyi 
would  be  a  dead  letter — a  mere  excrescence  in  the  constitution:'*  (koaum 
V.  JJemphill,  7  Tex.  184-208.  The  decision  in  this  case  was  reaffirmed  in 
Tadlock  v.  EccUb,  20  Id.  782;  CUy  qf  San  Antonio  v.  Oould,  34  Id.  4d-74; 
State  V.  McCraeken,  42  Id.  383.  The  rule  in  Missouri  is  equally  pronounced. 
In  a  comparatively  recent  case  in  that  state  (1870)  the  court,  after  discussing 
the  '*  directory'*  dpctrineof  California  and  Ohio,  say:  "But  we  take  a  differ- 
ent view  of  the  subject,  and  consider  it  [the  constitutional  provision  under 
discussion]  equally  obligatory  and  mandatory  with  any  other  provision  in  the 
constitution;  and  where  a  law  is  clearly  and  palpably  in  opposition  to  it, 
til  ere  is  no  other  alternative  but  to  pronounce  it  invalid:**  State  v.  MiUer^  45 
Mo.  492-498.  This  question  as  to  whether  this  provision  was  directory  or 
inandatory  came  squarely  before  the  court  in  the  Alabama  case  of  Weaioer  v. 
l/apsUy,  43  Ala.  224,  and  the  court  were  unanimous  in  their  opinion  that  tbe 
section  is  imperative  and  mandatory,  and  that  a  law  contravenmg  its  pro- 
visions would  be  null  and  void.  The  rule  is  the  same  in  Tennessee:  Coiwiofi 
V.  Maihee^  8  Heisk.  504;  and  in  West  Virginia:  BhiMsY.  BenneU,  8  W.  Va. 
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85;  Kentucky:  PhUHpi  ▼.  CavkigUm  and  OmckmaU  Bridge  Oo.^  2  Meto.  (KyJ) 
221;  and  Colorado:  CtfUral  A  O.  Road  Co.  t.  PtopU,  5  Col.  39.  All  of  the 
cases  in  the  different  states,  with  the  exception  of  the  two  above  mentioned, 
recognize  the  propriety  of  so  construing  this  provision.  Indeed,  it  would 
aeem  difficult  to  see  how  they  could  do  otherwise.  The  expedient  of  apply- 
ing the  directory  doctrine  of  construction  to  a  constitutional  provision  is  one 
rarely  resorted  to.  The  provisions  of  a  constitution  upon  any  subject  are 
almost  always  mandatory  in  their  character,  and  **the  courts  tread  upon  very 
dangerous  ground  when  they  venture  to  apply  the  rules  which  distinguish 
directory  and  mandatory  statutes  to  the  provisions  of  a  constitution:'*  Cooley*s 
Const.  Lim.,  5th  ed.,  03.  The  same  learned  judge  and  author  makes  some 
Teiy  forcible  remarks  upon  this  question:  Id.  181. 

In  West  Virginia,  as  we  have  seen,  the  constitution  provides:  '*  No  act  here* 
after  passed  shall  embrace  more  than  one  object,  and  that  shall  be  expressed 
in  its  title.  But  if  any  object  shall  be  embraced  in  an  act  which  is  not  so 
.expressed,  the  act  shall  be  void  only  as  to  so  much  thereof  as  shall  not  be  90 
expressed:"  Art.  6,  sec  30.  The  court,  in  discussing  the  mandatory  charac- 
ter of  this  act,  make  the  following  rather  refined  distinction:  "The  provision 
in  this  ooDStitution,  in  effect  that  if  any  object  shall  be  embraced  in  an  act 
that  is  not  expressed  in  the  title  the  act  shall  be  void  as  to  so  much  as  em* 
braoes  such  object— but  as  to  that  only — implies  the  important  declaration 
that  the  prohibition  to  embrace  more  than  one  object  in  the  same  act  is 
morely  directory;  and  that  though  an  act  embraces  several  objects,  if  all  or 
any  of  them  be  expressed  in  the  title,  the  act,  otherwise  properly  passed, 
shall  be  valid  as  to  the  objects  expressed:"  ShiMh  v.  Btnnett^  8  W.  Va.  85. 
This  appears  to  be  an  artificial  construction,  and  one  the  application  of  which 
would  be  as  pemieious  in  its  results  as  the  directory  doctrine  of  California 
and  Ohio  which  this  same  court,  in  this  same  case,  condemn  in  strong  and 
weU-esleeted  language.  The  application  of  this  construction  would  result  in 
the  defeat  of  at  least  one  of  the  purposes  which  led  to  the  adoption  of  these 
eonetitntional  provisions,  to  wit,  preventing  the  joining  of  two  opposite  and 
Qnoonnected  measnres  in  the  same  law  for  the  purpose  of  procuring  the 
friends  of  each  to  vote  for  the  joint  bilL 

80  Much  of  Act  as  is  Exfrisskd  m  Titlb  is  Vaud^  RvifAna>EB  Void, 
Aa  we  have  above  seen,  a  number  of  the  states  have  provided  in  their  oonsti- 
tntkos,  after  adopting  the  clause  under  discussion,  that  <*  if  any  subject  shall 
He  embraoed  in  an  act  which  shall  not  be  expressed  in  the  title,  such  act 
•hall  be  void  only  as  to  so  much  thereof  as  shall  not  be  so  expressed:*'  Con* 
ftitotioDal  Provifi<ms,  tupra.  This  provision  would  seem  to  be  unnecessary 
in  the  light  of  the  general  rule  requiring  courts  to  sustain  the  validity  of  so 
mnch  of  an  act  as  is  not  in  plain  violation  of  the  constitution.  The  ordinary 
eonstitutioDal  provisions  which  declare  that  every  bill  shall  oontaip  but  one 
■object,  to  be  expressed  in  the  title,  do  not  expressly  or  by  fair  intendment 
declare  that  provisions  the  subjects  of  which  are  expressed  shall  be  void, 
**  That  the  valid  part  should  be  upheld  is  not  only  in  accordance  with  ele* 
meotaiy  principles,  but  is  sustained  by  authority.  It  is  a  universal  rule  thai 
where  a  part  of  a  statute  is  unconstitutional,  that  fact  does  not  authorise  the 
eoorts  to  decUre  the  remainder  void,  unloss  the  provisions  are  so  connected 
together  in  subject-matter,  meaning,  or  purpose  tiiat  it  can  not  be  presumed 
tbe  legislature  would  have  passed  the  one  without  the  other:*'  People  v. 
Briffge^  50  N.  Y.  553-565;  Cooley,  in  his  valuable  contribution  to  constl« 
tutknal  learning,  lays  down  the  following  rule:  '*  If,  by  striking  from  the 
eel  an  that  lelatea  to  the  object  not  indicated  by  the  titie«  that  which  Is 
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left  is  complete  in  iteelf,  sensible,  capable  of  being  execoted,  and  wholly  inde- 
pendent of  that  which  is  rejected,  it  mast  be  sustained  as  constitational:'* 
Const.  Lim. ,  5th  ed. ,  178.  This  constmction  has  been  almost  nniversally  placed 
upon  this  provision  as  well  by  the  states  whose  constitutions  do  not  expressly 
command  such  construction  as  by  those  that  do.  This  will  be  seen  by  an 
examination  of  the  cases  involving  this  point:  WhUed  ▼.  Xetot«,25La.  Ann. 
568,  where  the  court  say:  "  Where  portions  of  a  law  come  within  the  reason- 
able intendment  of  its  title,  and  others  do  not.  the  latter  alone  are  uncon- 
stitntional,  provided  they  can  stand  alone;**  and  in  Mayor  etc  of  Sctoaamak 
V.  State,  4  Ga.  26-^:  **  The  true  interpretation  of  this  clause  has  become  too 
well  settled  by  the  usage  and  practice  of  every  department  of  the  state  gOT- 
emment;  it  is,  that  so  much  only  of  a  statute  is  void  as  contains  matters 
different  from  what  is  expressed  in  the  title.  Such  has  been  the  uniform 
oonstruction  put  upon  this  provision  by  the  state  courts  separately  and  of  the 
judges  in  convention:**  Id.,  per  Lumpkin,  J.;  State  v.  Ah  Sam,  15  Nev.  27; 
WiUtma  v.  JUUUr,  9  Ind.  100;  State  v.  Squires,  26  Iowa,  341 ;  CUy  of  San  Antonio 
V.  Cfould,  34  Tex.  49;  People  v.  Briggfi,  50  N.  Y.  553;  Van  Biper  v.  North 
Plamfield,  43  K.  J.  349;  Central  is  O,  Road  Co.  v.  People,  5  CoL  39;  Foleg 
T.  State,  9  Ind.  363;  Kuhne  v.  Kronnie,  20  Id.  490;  Orubbe  v.  State,  24  Id. 
295;  StaU  v.  Young,  47  Id.  160;  Wimner  v.  Monroe,  25  La.  Ann.  598;  7V- 
eyanmh  v.  PhiUipe,  5  Neb.  305;  WUlianu  v.  Payeon,  14  La.  Ann.  7;  Weaver 
▼.  Lapdey,  43  Ala.  224;  Walkerv.  State,  40  Id.  329;  Boj/d  v.State,  53  Id. 
601;  Ek  parU  Moore,  62  Id.  471;  Dorwey'e  Appeal,  72  P^  St  192;  Allegheny 
Coiinty  Hom^e  Appeal,  77  Id.  77;  Matter  q/*  Van  Antwerp,  56  N.  Y.  261; 
People  v.  O'Brien,  38  Id.  193;  In  re  Metropolitan  Oa$  Light  Co.,  S5  Id.  526; 
StaU  V.  Banhen*  Aeeodation,  23  Kan.  499;  Mader  v.  Union,  39  N.  J.  500; 
Jones  V.  Thompson,  12  Bush,  394;  Loekport  ^ .  Oaylord,  61  DL  276;  Middle- 
port  V.  Jns.  Co.,  82  Id.  562;  WelchY.  Post,  99  Id. 471. 

The  only  state,  so  far  as  we  have  been  able  to  find,  which  has  not  adopted 
this  rule  of  construction  is  Tennessee.  In  that  8t»te  the  court  hold  that  if 
an  act  contains  more  than  one  subject^  and  only  one  subject  is  expressed  in 
the  title,  the  whole  act  is  a  nullity:  State  v.  MeCann,  4  Lea,  1.  Cooley  says: 
"  The  principal  question  in  each  case  will  therefore  be,  whether  the  act  is  in 
truth  broader  than  the  title;  and  if  so,  then  whether  the  other  objects  in  the 
act  are  so  intimately  connected  with  the  one  indicated  by  the  title  that  the 
portion  of  the  act  relating  to  them  can  not  be  rejected,  and  leave  a  complete 
and  sensible  enactment  which  is  capable  of  being  executed:*'  Const.  Lim., 
5th  ed.,  179. 

When  Statutes  aeb  Cowctitutiokal  ok  Ukoonstitutional  tthdeb  This 
Pbovision. — it  is  obviously  impossible  to  state  a  general  rule  which  would 
control  the  constitutionality  of  any  particular  statute  under  this  provision. 
When  a  statute  is  challenged  as  violating  the  provision  under  discussion,  the 
question  for  the  court  to  consider  in  each  instance  is.  Does  this  particular  act 
relate  to  but  one  subject,  which  is  expressed  in  its  title  ?  In  arriving  at  their 
conclusion,  they  are  necessarily  restricted  to  determining,  Does  this  particular 
title  embrace  and  express  all  tiie  objects  of  this  particular  act  ?  In  discussing 
this  question,  the  court  has  the  assistance  of  many  cases  often  analogous,  but 
never  identicaL  However,  from  an  examination  of  the  cases,  the  general 
principle  will  be  found  to  be  that  the  mandate  of  this  provision  is  satisfied 
when  the  law  has  but  one  general  object,  which  is  fairly  indicated  by  its  title. 
The  title  need  not  be  an  index  to  the  bill,  but  a  brief  statement  of  the  object 
of  the  act.  The  constitution  is  satisfied  when  the  particular  subject  expressed 
ki  the  title,  fairly  construed,  embraces  every  part  of  the  subject-matter  el  the 


Digitized  by  LjOOQiC 


Dec  1854]  Davis  u  State.  848 

J»w.  The  8abJ6ot  to  be  oontained  in  a  bill  may  be  aa  broad  and  oomprehen- 
aive  aa  the  legislature  may  ohooee  to  make  it.  It  may  include  ionnmerable 
minor  subjects,  provided  all  those  minor  subjects  are  capable  of  being  so  com- 
bined as  to  form  only  one  grand  and  comprehensive  subject;  and  if  the  title  to 
the  bill  containing  this  grand  and  ocmprehensive  subject  is  also  comprehensive 
«nough  to  include  all  those  minor  subjects  as  one  subject,  the  bill,  and  all 
parts  thereof,  will  be  valid:  Diviaion  qf  Howard  Co,,  15  Kan.  194-214;  and 
"when  the  principal  object  of  an  act  is  expressed  in  the  title,  and  the  act 
embraces,  with  such  principal  object,  other  auxiliary  objects,  the  act,  if  not 
•otherwise  objectional,  is  valid,  not  only  as  to  the  principal,  but  likewise  as  to 
the  auxiliary  objecU:''  Shields  v.  BenntU,  8  W.  Va.  74-66.  '<  If  the  title  fairly 
^ves  notice  of  the  subject  of  the  act,  so  as  reasouably  to  lead  to  an  inquiry 
Into  the  body  of  the  bill,  it  is  all  that  is  necessary:"  AUeghetty  CinnUy  HomeU 
Appeal,  77  Pa.  St  77-60.  "The  construction  placed  upon  the  clause  [the 
<me  under  discussion]  is  that  the  details  of  a  legislative  act  need  not  be  spe- 
cifically stated  in  the  title,  but  matter  germane  to  the  subject,  and  adapted 
to  the  accomplishment  of  the  object  in  view,  may  properly  be  included:*' 
State  V.  Silver,  9  Nev.  227.  "None  of  the  provisions  of  a  statute  should  be 
Tsgarded  as  unconstitutional  where  they  all  relate  directly  or  indirectly  to  the 
•ame  subject,  have  a  natural  connection,  and  are  not  foreign  to  the  subject 
expressed  in  its  title:"  Pkillipa  v.  Covington  and  Cinehmati  Bridge  Co., 
2  Mete  (Ky.)  219-222. 

It  is  not  allowable,  for  the  purpoae  of  invalidating  a  law,  to  sit  in  judg. 
ment  upon  its  title,  to  determine  with  critical  acumen  whether  it  might  not 
iiave  been  more  explicit  and  so  drawn  as  more  clearly  and  definitely  to  indi- 
cate the  nature  of  the  legislation  covered  by  it.  The  legislature  is  not  sub- 
ject to  judicial  control  in  respect  to  the  form  or  mode  in  which  the  '  subject' 
of  a  bill  shall  be  '  expressed. '  If  it  is  expressed,  the  constitution  is  satisfied x " 
People  V.  Banks,  67  N.  Y.  668-572.  These  and  similar  expressions  will  be 
found  contained  in  all  the  cases,  and  the  doctrine  as  therein  laid  down  will 
be  the  criterion  according  to  which  the  constitutionality  of  any  legislative 
enactment  will  be  determined:  See  Walher  v.  SlaU,  49  Ala.  329;  Martin  v. 
Broach,  6  (kL  21;  S.C.,50Am.Dec.  306;  see  also  note  to  this  case;  Belleville 
€ie,  IL  B,  Co.  Y.  Gregory,  58  Id.  689;  Protho  v.  Orr,  12  Ga.  36';  Wheder 
-w.  Staie^  23  Id.  9;  Hill  v.  Commissioners  etc,  22  Id.  203;  Jones  v.  Columbus, 
26  Id.  610;  Denham  v.  Holeman,  26  Id.  182;  Allen  v.  Tison,  50  Id.  374;  Ex 
patie  Conner,  51  Id.  671;  Brieswicb  v.  Mayor  qf  Brunswick,  Id.  639;  Bailroad 
Co.  V.  WkUeneck,  8  Ind.  217;  WiUnns  v.  MilUr,  9  Id.  100;  Foley  v.  StaU,  Id. 
a63;  GiUespie  v.  State,  Id.  380;  Mewherter  v.  Price,  11  Id.  199;  Beed  v.  State, 
12  Id.  641;  Henry  v.  Henry,  13  Id.  250;  Igoe  v.  State,  14  Id.  239;  Sturgeon 
▼.  Hutehens,  22  Id.  107;  Laner  v.  State,  Id.  461;  Central  Plank  B.  Co.  v. 
Mannaman,  Id.  484;  Oarrigus  v.  Board  qf  Corners,  39  Id.  66;  McCaslin  v. 
Btate^  44  Id.  151;  Williams  v.  State,  48  Id.  306;  Jackson  v.  Beeves,  53  Id.  231; 
People  V.  McCann,  16  N.  Y.  68;  Williams  v.  People,  24  Id.  405;  PeopU  v. 
Allen,  42  Id.  404;  Huber  v.  People,  49  Id.  132;  PeopU  v.  Bockester,  50  Id.  525; 
WensUr  v.  People,  58  Id.  616;  People  v.  Dudley,  Id.  323;  People  v.  Quigg,  59  Id 
83;  Harris  v.  People,  Id.  599;  In  re  Flatbush,  60  Id.  398;  People  v.  WUlsea, 
Id.  507;  In  re  Metropolitan  Gas  Light  Co, ,  85  Id.  526;  Belleville  etc.  B.  B.  Co.  v. 
Oregory,  15  IlL  20;  Ih^eman's  AsHodalUm  v.  Lousb*£ry,  21  Id.  511;  Ottawa  v. 
People,  48  Id.  283;  PrescoU  v.  City  qf  Chicago,  60  Id.  121;  People  v.  BrisUn, 
SO  Id.  623;  McAunich  t.  Mississippi  etc  B.  B.  Co.,  20  Iowa,  338;  StaU  v. 
Sqmres,  26  Id.  340;  Chiles  v.  Drake,  2  Meta  (Ky.)  146;  Chiles  v.  Monroe,  4 
Id.  72;  Hind  v.  Biee,  10  Bosh»  528;  Canwm  v.  HemnhiO,  7  Tex.  184;  Battle 
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▼.  Howard,  13  tcL  S45;  RMnBrn  ▼.  State,  15  Id.  311;  City  cf  Antonio  ▼.  Gould, 
84  Id.  49;  Ex  parU  Hogg,  36  Id.  14;  State  v.  ShadU,  21  Id.  404;  State  v.  Me- 
Craehen,  42  Id.  383;  La^on  v.  i)t4/be,  9  La.  Ann.  329;  StaU  v.  Harrison,  11 
Id,  722;  BoMier  v.  5'^fc,  13  Id.  433;  WiUianuv.  Pcu/son,  14  Id.  7:  Jrisher 
V.  Monroe,  25  Id.  698;  FT/u^rf  v.  Lwrw,  Id.  568;  State  v.  LafayeUe  Co,  CL, 
41  Mo.  221;  Staie  v.  3/t/Z«-,  45  Id.  495;  SUUe  v.  ^<,  13  Minn.  341;  StaU  v. 
Kinsella,  14  Id.  524;  Jlfi729  v.  Charleston,  29  Wis.  400;  J?van«  v.  Sharp,  Id. 
564;  5tn<//«  v.  Supervisors  of  Maraihon^  38  Id.  363;  Harrison  v.  Supervisors, 
51  Id.  645;  Peop/e  v.  McCaUum,  1  Neb.  182;  ^moOs  v.  FFAtte,  4  Id.  353;  CviUp 
V.  SJierif  of  Calhoun  County,  3  W.  Va.  588;  Tuscaloosa  Bridge  Co,  v.  OlmsUad, 
41  Ala.  9;  fTraver v.  Lapsley, 43 Id.  224;  ExparU  l7pshcttD,Uld, 234; LockhaH 
V.  Troy,  48  Id.  579;  fTo/l^r  v.  StaU,  49  Id.  329;  Simpson  v.  ^at%,  3  Or.  515; 
Cannon  y.  Mathes,  8  Heisk.  504;  ^tofe  v.  McCann,  4  Lea,  1;  JTe/Zrr  v.  ^to^ 
11  Md.  525;  Parlinson  v.  State,  14  Id.  184;  Ryerson  v.  Utley,  16  Mich.  269; 
Peoj)le  V.  Denahy,  20  Id.  349;  Peopfe  ▼.  HurUmt,  24  Id.  44;  JTurtz  v.  Pec^ 
83  Id.  279;  Dorsey*s  Appeal,  72  Pa.  St.  192;  Allegheny  County  Home*s  Ap- 
peal, 77  Id.  77;  Morton  v.  Comptroller  General,  4  S.  C.  430;  StaU  v.  Gumey, 
td.  520;  Norman  v.  (7t<rry,  27  Ark.  440;  Davis  v.  Woolnough,  9  Iowa,  104; 
Mosier  v.  /^i/ton,  15  Barb.  657;  People  v.  Mahaney,  13  Mich.  481;  Morford 
▼.  Unger,  8  Iowa,  82;  WhiHng  ▼.  if^  Pleasant,  11  Id.  482;  Ifayor  ofAnnap- 
oUs  y.  iStote,  30  Md.  112;  State  y.  Union,  83  N.  J.  850;  Humboldt  Co,  y. 
ChurehiU  Co.  Comers,  6  Key.  30;  Albrecht  v.  State,  8  Tez.  App.  216.  It 
wonld  be  a  violation  of  the  letter  and  spirit  of  this  constitational  safeguard, 
if  such  a  oonstmction  should  be  placed  npon  it  as  would  forbid  the  inooipo- 
ration  into  a  law  of  everything  needful  to  the  proper  operation  of  the  one 
subject  to  which  it  is  limited:  Expourte  Upshaw,  45  Ala.  234. 

The  subject  of  an  act  to  incorporate  a  town  or  dty,  or  an  act  to  establish  a 
charter  for  a  town  or  city,  is  "the  charter  of  inoorporation."  Such  an  act 
may  contain  a  grant  of  all  the  powers  intended  to  be  conferred  on  the  oor- 
poration,  and  whateyer  is  necessary  for  that  end:  Lockhart  v,  Troy,  48  Id. 
679-584.  The  title  to  such  an  act  need  not  be  an  index,  nor  need  it  state  a 
catalogue  of  all  the  powers  intended  to  be  bestowed:  Id.  The  subject  of  an 
act  in  its  most  general  sense  is  defined  in  Morton  y.  ComptrolUr  General,  4 
8.  C.  430-442,  to  be  "some  right,  obligation,  or  power,  either  public  or 
private,  created,  modified,  or  destroyed  for  the  purpose  of  attaining  some 
end,  either  of  public  or  private  advantage,  which  oonstitntes  the  object  of 
the  statute." 

The  one  subject  of  an  act  entitled  "An  act  to  prohibit  the  sale  of  iutozi- 
oating  liquors  in  the  city  of  Annapolis,  or  within  five  miles  thereof,  to  minors 
and  persons  of  color,"  is  to  prohibit  the  persons  therein  named  from  obtaining 
intoxicating  liquor;  consequently  this  title  is  sufficiently  broad  to  sustain  a 
provision  in  the  body  of  the  act  making  it  unlawful  to  give  liquor  to  the 
persons  therein  named  within  the  pi^scribed  bounds:  Parkinson  v.  Stale,  14 
Md.  184-195.  The  general  subject  of  an  act  entitled  "An  act  to  fix  the  state 
tax  on  property  *'  is  revenue,  and  it  is  not  objectionable  as  relating  to  "two 
subjects,*'  because  one  section  provides  for  a  tax  on  property,  and  another 
for  a  tax  on  privileges.  Neither  is  the  title  defective,  as  it  fairly  gives  notice 
of  the  contents  of  the  bill,  and  is  not  calculated  to  mislead:  Cannon  t. 
Mathes,  8  Heisk.  504;  a  provision  for  the  oi|;anization  and  sitting  of  courts 
in  new  counties  is  properly  connected  with  the  subject  of  the  formatian  of 
such  counties:  Brandon  v.  StaU,  16  Ind.  197;  and  the  title  to  an  act  which 
recites  that  it  is  "An  act  to  establish  a  home  of  refuge  for  the  correction  and 
refonnation  of  juvenile  offenders*'  is  sufficient  to  support  a  provision  reqiur- 
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Ing  that  oertain  real  estate  •hoald  be  sold,  and  the  proceeds  applied  towards 
the  purchase  of  the  grounds  and  the  erection  of  suitable  bnildmgs  for  the  in- 
ititation;  McCaaUn  y.  State,  44  Id.  151-18a  Bat  a  statute  entitled  **An  act 
concerning  promissory  notes  and  bills  of  exchange,"  which  provides  "that  all 
promissory  notes,  bills  of  exchange,  or  other  instruments,*'  etc.,  is  roid,  so 
far  as  it  relates  to  ** other  instruments:"  Mewherter  y.  Price,  11  Id.  199; 
and  a  provision  authorizing  the  board  of  supervisors  to  sell  county  property 
at  Amoldsburg,  in  an  act  entitled  "An  act  locating  the  county  seat  of  Calhoun 
ooonty,**  is  another  and  different  object  from  that  stated  in  the  title,  and  in 
consequence  unconstitntional:  CutUp  v.  Sheriff  of  Calhoun  County,  3  W.  Va. 
688.  In  Louisiana  slaves  and  free  colored  persons  embrace  two  classes  which 
it  is  impossible  to  confound  in  legal  parlance,  and  in  consequence,  an  act 
entitled  '*An  act  relative  to  slaves  and  free  colored  persons  "  violates  the  con- 
stitutional command  that  every  act  shall  onbrace  but  one  subject:  State  v. 
Harrieon,  11  La.  Ann.  722: 

A  provision  in  an  act  entitled  *'  an  act  relating  to  the  liens  of  mechanics^ 
nmterialmen*  and  laborers,  upon  leasehold  estates,"  etc,  which  extends 
the  liens  to  freeholds,  is  unconstitntional,  as  freeholds  were  not  expressed 
In  the  title,  and  the  title  mentioning  leaseholds,  whidi  mention  excluded 
estates  of  a  higher  grade,  was  calculated  to  mislead:  Duree^e  Append,  72 
Pa.  Sk  192.  The  title,  "An  act  to  restrict  the  sale  of  personal  property  in 
oertain  cases,"  Is  not  sufficient  to  support  a  provision  which  declares  the 
wOlfnl  destruction  of  personal  property  on  which  there  is  an  unsatisfied 
mortgage  lien,  given  by  the  person  so  destroying  it,  punishable  as  a  mis> 
demeanor;  WoXker  v.  SiaU,  49  Ala.  329.  An  act  which  provides  for  the 
expenditure  of  oertain  highway  taxes  on  two  distinct  state  roads,  and  for 
the  location  and  construction  of  a  third  state  road,  and  for  the  expendi- 
tore  of  oertain  other  taxes  upon  that,  is  unconstitutional,  as  embracing 
more  than  one  object:  People  v.  Denahy,  20  Mich.  349;  and  an  act  en- 
titled "An  act  to  declare  void  oertain  judgments,  and  to  grant  new  trials 
in  certain  cases  therein  mentioned,  and  to  repeal  sections  2876  and  2877 
«f  the  revised  code  of  Alabama,"  is  another  such  law:  Weo^Kr  v.  Laptkiy, 
48  Ala.  224.  Under  the  constitutional  provisions  under  discussion,  it  is 
not  competent  for  the  general  assembly  to  enact  a  law  incorporating 
three  separate  and  distinct  coiporations,  or  revive  by  name  three  charters 
which  had  become  obsolete:  Ex  parte  Conner,  51  Ga.  671.  An  act  the 
title  to  which  related  to  the  incorporation  of  a  dty,  and  for  other  pur* 
poees,  can  not  oonstitatioDally  contain  a  provision  vadidating  and  confirm- 
ing all  the  ordinanoes  of  said  dty  heretofore  passed.  "It  was  just  such 
legblation  as  this  which  the  constitntion  intended  to  prohibit  when  it 
excluded  more  than  one  subject-matter  from  being  embraced  in  the  same 
law:"  Brieewiek  v.  Mayor  qf  Brwnewiek,  Id.  639.  In  the  recent  welU 
eoQsidflred  Oalifomia  case  of  People  v.  Parke,  58  CaL  624,  the  title,  "An  act 
to  promote  drainage,"  was  held  insufficient  to  support  an  act  the  paramount 
object  of  which  appeared  to  be  the  storage  of  d^brie  from  mining  and  other 
operations. 

The  nse  of  the  words  "and  for  other  purposes,"  which  had  formerly 
been  resorted  to  in  so  many  instances  as  a  sort  of  "cure-all,"  is  now,  in  the 
|i|^t  of  more  reoent  adjudication,  of  no  effect:  Town  qfFiehkill  v.  FiehkUi 
^  Beekman  Plank  Road  Co.,  22  Barb.  634;  Ryermn  v.  Utley,  16  Mich.  269; 
SL  Louie  ▼.  Tit^el,  42  Mo.  578.  The  constitution  of  New  York  applies  the 
provision  under  discussion  only  to  "private  and  local"  bills.  It  has  been 
held  tiiat  the  ]^aeiag  by  the  legislature  in  a  private  or  local  bill  of  i 
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of  pablio  or  general  Uw  does  not  render  the  act,  eo  far  aa  the  matter  of  pab- 
lic  or  general  law  ia  concerned,  obnoxions  to  this  section  of  the  constitution: 
PeopU  T.  McCann,  16  N.  Y.  68-00;  WiUianu  ▼.  People,  24  Id.  405.  But  in 
snch  a  case,  the  private  part  is  void.  "We  •  •  *  are  not  disposed  to 
concede  that  the  joining  of  two  subjects  in  a  bill,  one  public  or  general,  and 
one  private  or  lood,  will  save  the  private  matter  of  the  bill  from  conflict- 
ing with  that  danse  of  the  section  of  the  constitution  which  prohibits  a 
private  bill  from  embracing  more  than  one  subject:**  People  v.  AitperviiOfv 
^Ohtmiatuqua,  43  Id.  10-18»  per  Folger,  J. 


WXLDET  t;.   GOLUEB. 

[7  ICABlLum,  S78.] 

Whsit  Pbitats  Bights  CoimjoT  with  CovsiDnLATioim  of  Pdbuo  Pol- 
lOT  the  former  must  yield. 

MOBIGAOK    BXSOUTBD    UPON    CONSIDnUTIOir    THAT    MOBTOAOn    SHOULD 

Obtain  from  the  governor,  even  by  fair  means,  a  iiotte  proeeqiU  to  be 

entered  in  a  prosecution  pending  against  a  third  party,  and  in  tiie  dis* 

missal  of  which  the  mortgagors  were  interested,  is  against  pabUe  poli^, 

and  void. 
It  18  No  AvswBB  to  OBJBonoN  of  '*Pubuo  Poliot,"  to  an  agreeaisnt  to 

obtain  a  writ  of  nolle  proeeqvi  from  the  governor,  that  he  had  a  right 

to  issue  such  writ. 
C02T8FIBAOIE8  TO  Defbaud  AwwmcT  PuBUO  Iktbbist  80  Glosblt  that  any 

compromise  by  which  a  nolle  proeeqyd  is  entered  in  a  prosecntioii  for 

snch  offense  has  never  been  allowed. 
If  Party  in  Pubsuamox  of  Agbbbmxmt  to  Obtaik  Nollb  Pbosxqui  in 

a  criminal  prosecution  resorted  to  only  fair  means  to  obtain  such  writ» 

the  onuB  of  showing  such  fact  is  upon  him. 

Oh  the  nineteenih  day  of  October,  1849,  Collier  and  irifa 
mortgaged  certain  of  the  wife's  property  to  Wildey  to  secnxa 
the  payment  of  five  promissory  notes,  which  were  drawn  by 
John  M.  Slaney  in  favor  of  Collier,  and  indorsed  by  him.  In 
1852  the  mortgage  was  duly  foreclosed  and  the  property  sold. 
The  appellees  now  object  to  the  confirmation  of  the  sale  for  dif- 
ferent reasons,  principally  that  the  consideration  of  the  mort- 
gage was  that  Wildey  was  to  procure  a  ncUe  prosequi  from  the 
governor,  in  a  proceeding  in  which  an  indictment  had  been 
found  against  Slaney  and  his  son  for  fraudulently  conspiring  to 
obtain  money  from  Wildey.  Collier  had  been  a  partner  in  the 
transaction  with  the  younger  Slaney,  and  he  was  threatened 
with  a  similar  prosecution,  hence  his  desire  to  have  the  proceed- 
ings dismissed.  The  evidence  showed  that  after  the  indictment 
had  been  found  the  parties  agreed  upon  a  compromise,  by  which, 
in  consideration  of  the  execution  of  the  above  mortgage,  Wild^ 
was  to  obtain  the  nolle  prosequi  from  the  goYemor.    The  mort>» 
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gage  was  delivered  to  Collier's  agent,  to  be  deUyered  to  Wildej 
after  he  had  obtamed  the  writ,  and  it  was  delivered  to  him  ac- 
cordingly. It  was  also  shown  that  Mrs.  Collier  was  acquainted 
with  all  the  circumstances  of  the  case,  and  executed  the  mort- 
gage with  fuU  knowledge  of  them.  The  exceptions  to  the  con« 
firmation  of  the  sale  were  sustained  by  the  court  below,and  the 
complainant  appealed. 

Fitts,  for  the  appellant. 

McLean,  for  the  appellees. 

By  Court,  Tuck,  J.  We  suppose  that  the  money  claimed  in 
this  case  was  due  to  the  appellant,  and  that  his  object  in  taking 
the  mortgage  was  to  secure  his  debt,  without  any  design  to  ob* 
tain  a  noUe  prosequi  by  improper  means.  It  is  quite  apparent 
that  Mrs.  Collier,  not  being  indebted  to  the  appellant,  became 
a  party  to  the  mortgage  for  the  sole  purpose  of  inducing  him  to 
use  his  efforts  in  obtaining  the  noUe  prosequi,  making  her  prop- 
erty responsible  for  a  debt  not  her  own.  This,  it  is  true,  a  feme 
sole  may  do;  but  the  question  here  is  whether  this  deed  is  not 
avoided  by  the  law,  for  the  reasons  assigned  in  the  record. 

Courts  of  justice  are  generally  open  to  suitors  for  the  recoveiy 
of  just  claims,  but  considerations  of  public  policy  are  often 
deemed  paramount  to  private  rights,  and  where  they  are  opposed, 
the  latter  must  yield.  There  is  no  ^xxstrine  better  settled  than 
that  agreements  to  obtain  executive  clemency,  by  means  of  par- 
dons or  writs  of  noUe  prosequi,  can  not  be  enforced.  The  rea- 
sons are  obvious.  They  are  designed  to  protect  the  exercise  of 
this  power  from  abuse  through  the  intervention  of  designing 
persons,  and  although  in  the  particular  instance  no  improper 
influences  may  have  been  resorted  to,  the  public  interest  in  such 
questions  requires  that  the  principle  should  be  enforced  in  all 
cases.  It  may  sometimes,  as  between  the  parties,  be  unjust  to 
a  claimant  who  has  rendered  valuable  services  for  another  in  his 
distress,  but  rules  of  law,  founded  on  public  policy  and  the 
safety  of  society,  will  not  be  set  aside  to  sustain  such  individual 
demand.  Without  going  into  these  doctrines  at  length,  it  may 
sufBce  to  refer  to  the  following  authorities,  where  the  subject  is 
fully  discussed:  ColHns  v.  Blantem,  2  Wils.  341;  Smith's  Lead. 
Cas.  154;  1  Ch.  Crim.  L.  4;  WaUace  v.  Eardacre,  1  Camp. 
45;  Ch.  Cont,  ed.  1851,  571,  582;  Story  on  Cont.,  sec.  202; 
Parsons  on  Cont.  865,  880;  Eeir  v.  Leeman,  51  Eng.  Com.  L. 
808;  8.  a,  58 Id.  871;  MarshaaT.  BaUimared  Ohio  B.  B.  Oo.. 
16  How.  884. 
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It  is  trae,  as  argued  by  the  appellant's  counsel,  that  the  party 
here  only  undertook  to  apply  to  the  governor  for  what  the  execa- 
tive  had  authority  to  grant,  and  that  there  was  nothing  ill^;al 
in  his  making  efforts  to  obtain  the  nolle  prosequi.  But  it  does  not 
follow  that  the  case  is  relieved  thereby  from  the  objection  taken 
on  the  part  of  the  appellee.  The  executiYe  is  still  liable  to  be 
misled,  and  induced  to  uri  upon  considerations  suggested  by  a 
party  having  an  interest  to  produce  false  impressions  on  his 
mind;  and  to  shield  that  department  of  the  goverment  and  pro- 
tect the  conmiuniiy  against  the  improvident  exercise  of  its  pre- 
rogatives, the  law  has  declared  that  a  recovery  can  noi  be  had 
on  such  undertakings.  The  same  reason  applies  with  equal 
force  in  support  of  claims  for  obtaining  the  passage  of  laws  by 
the  legislature.  We  do  not  say  that  services  of  that  kind  may 
not  be  compensated  when  publicly  rendered  by  advocates  dis- 
closing their  true  relation  to  the  subject,  but  certainly  not  when 
the  character  in  which  they  solicit  is  unknown.  And  yet  in  all 
such  instances,  the  legislature  most  probably  would  be  asked 
to  do  only  what  there  was  ample  power  to  grant. 

There  is  much  danger  of  abuse  in  the  exercise  of  the  pardon* 
ing  power  and  in  granting  writs  of  noUe  prosequi^  arising  from 
the  manner  in  which  such  applications  are  generally  presented. 
They  were,  before  the  adoption  of  the  present  constitution,  pre- 
ferred and  acted  on  ex  parte,  the  governor  necessarily  relying  on 
the  imperfect,  not  to  say  mlse,  lights  that  such  cironmstanoes 
might  afford.  It  is  easy  to  perceive  that  this  danger  is  greatly 
increased  where  the  party  urging  the  application  is  unknown  to 
the  executive,  the  paid  agent  of  the  accused,  or  is  acting  under 
the  strongest  inducements  to  varnish  or  misrepresent  the  &et8 
by  reason  of  his  own  interest  in  the  success  of  the  measure.  No 
class  of  cases  presents  a  more  striking  illustration  than  that  to 
which  the  presentment  mentioned  in  this  record  belongs.  If  it 
be  understood  as  the  law  of  the  state  that  such  compromises  are 
binding  and  may  be  enforced,  we  may  anticipate  an  increase  in 
number  of  presentments  for  raising  money  under  false  pretenses^ 
and  for  conspiracies  to  defraud,  found  at  the  instance  of  persona 
defrauded,  hoping  thereby  ultimately,  as  here  expected,  to  se- 
cure the  payment  of  their  claims  against  the  offenders.  Although 
there  may  be  cases  in  which  compromises  have  been  allowed, 
there  are  none,  as  far  as  we  are  informed,  for  arresting  prosecu- 
tions by  obtaining  a  nolle  prosequi,  or  otherwise,  in  cases  affecting 
the  public  interest  as  closely  as  offenses  like  that  charged  against 
Blaney.     We  take  the  rule  as  laid  down  by  Lord  Eldon  in  Nor^ 
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man  y.  Cole,  8  Eep.  263,  where  one  Tunstall  being  tmdei*  sen- 
tence of  death,  the  plaintiff  was  prevailed  upon  to  lodge  thirty 
ponnds  in  the  hands  of  the  defendant,  to  be  applied  to  the  pur- 
pose of  procuring  him  a  pardon.  The  plaintiff,  being  held  to 
strict  proof  of  the  means  employed  to  obtain  the  pardon,  stated 
that  Tunstall  was  a  man  of  good  character  before  his  conyiction; 
that  one  Morland,  being  a  person  of  good  connections  and  having 
access  to  persons  of  interest,  the  money  was  to  be  given  to  him 
for  so  using  his  interest,  by  representing  in  favorable  terms  the 
case  and  character  of  Tunstall.  Lord  Eldon  would  not  let  the 
cause  proceed,  saying:  '^  Where  a  person  interposes  his  interest 
imd  good  ofSoes  to  procure  a  pardon,  it  ought  to  be  done  gra- 
tuitously, and  not  for  money;  tiie  doing  an  act  of  that  description 
should  proceed  from  pure  motives,  not  from  pecuniary  ones. 
The  money  is  not  recoverable.''  We  suppose  that  the  appellant 
who  undertook  to  obtain  the  noUe  prosequi  could  not  have  ex- 
pected to  succeed  by  means  less  exceptionable  thaix  those  con- 
demned by  Lord  Eldon. 

The  same  principle  was  recognized  in  Eaisfield  v.  Chdden,  7 
Watts,  152,  where  the  plaintiff  sued  to  recover  compensation 
for  services  rendered  the  defendant  ih  procuring  his  pardon. 
The  court  there  remarked  upon  the  means  employed  by  the 
plaintiff,  as  showing  that  he  was  not  actuated  by  piiy  or  friend- 
ship, or  a  sense  of  justice,  but  for  his  own  gain  and  emolument. 
It  is  true,  the  means  resorted  to  by  Wildey  do  not  appear,*  and 
we  are  not  to  infer,  in  this  particular  case,  that  the  power  was 
unwisely  exercised  in  consequence  of  the  representations  made 
hy  him  to  the  governor;  but  it  is  quite  plain  that  motives 
of  interest  instigated  his  exertions  in  behalf  of  the  accused,  and 
if  the  manner  in  which  his  part  of  the  engagement  was  per- 
formed could  affect  the  case — ^which,  however,  we  deem  wholly 
unimportant — ^the  onus  was  certainly  on  him  to  show  the  means 
by  which  the  governor  had  been  induced  to  act  favorably  upon 
the  application. 

We  perceive  nothing  in  the  case  to  exempt  it  from  the  opera- 
tion of  the  principles  upon  which  the  law  reprobates  contracts  of 
this  character,  and  concurring  with  the  judge  below  in  his  view 
of  the  transaction,  we  must  a£Brm  the  decree;  but  we  do  not 
consider  it  a  case  for  costs. 

Decree  affirmed. 

€k>iiPOUin>iHO  MiSDBMBAVOB  18  Illbgal  CoKsmxBATiON  foT  a  note,  and 
ftvoids  it:  J{me9  ▼.  Bke,  29  Am.  Deo.  612;  and  *  bond,  part  of  the  oonaidera- 
of  whioh  la  an  agreement  not  to  proaecute  tor  malioiona  miaohief,  ii 
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▼old  as  against  pnblio  policy:  Cameron  ▼.  JtfeFearkmd,  6  Id.  566.  So  sap- 
pression  of  a  crimiDal  prosecntion  or  of  the  evidoDoe  neoessary  to  support  it 
is  illegal  in  a  private  individual,  and  is  not  good  sis  a  consideration:  Pltaner 
T.  Smitht  2^  Id.  478.  An  agreement  to  grant  certain  privileges  in  considera- 
tion of  the  withdrawal  of  opposition  to  the  passage  of  an  act  by  the  l^giala- 
tnre  is  Toid  as  against  pnblio  policy:  Pingry  ▼.  Washburn^  15  Id.  676.  8* 
is  preTenting  competition  in  bidding  for  government  contracts:  ChiUek  ▼• 
Ward^  18  Id.  389;  or  at  execution  sales:  Jomm  v.  CtuweU,  2  Id.  134. 

COIVTRACT    WHOSE     CONSIDXBATION    IS    AOBSEBnNT    TO    GOMPOUVD     OB 

SnPLB  Criminal  Pbosbcution:  See  an  extensive  discussion  of  this  queatioo 
in  notes  to  Town  qf  Hinesburgh  v.  Swnner,  31  Am.  Dec.  598,  and  Shaw  ▼• 
Spoonr'  32  Id.  348,  where  such  oontraots  are  declared  void.  For  a  diaooa- 
sion  of  ttM  rights  of  parties  to  an  illegal  or  fraudulent  transaction,  see  Bcfd 
V.  Barclay i  34  Id.  762,  and  note.  See  also  note  to  OUppi/nger  v.  Hepbaugh^ 
40  Id.  525.  The  principal  case  is  cited  in  Qohoait  v.  Neal^  25  Md.  334,  3411, 
where  the  court  say:  "  The  law  is  well  settled  that  contracts  made  in  vioIa. 
tion  of  law  can  not  be  enforced."  The  court  go  on  to  say  that  after  siich  a 
eontract  has  been  enforoedy  equity  will  refuse  to  gzant  relief  by  ordefing  i<a> 
payment,  etc,  aa  the  parties  are  la  paH  deUdtK 


Fabmebs  Ain>  Flantebs  Bake  v.  Mabtdt. 

[7  MABiLun>,  849.] 

Baub  nr  Chanoxet  abb  Madb  Subjbct  to  Inouioilavoib  Which  abb 
ov  Pbopxbtt,  unlets  expressly  stipulated  to  the  contrary  by  the  tenni 
of  sale.  The  inteseat  and  estate  of  the  parties  is  the  only  thing  aold, 
and  the  doctrine  of  caveat  ea^ptor  applies. 

Bu&DDr  OF  Proof  n  on  Pubohabkb  at  Chanobrt  Saim  to  show  that  ha 
made  the  purchase  free  from  all  incnmbranoea. 

Whirb  Pubohaser  at  Chavcebt  Sali  Fails  to  Comflt  with  Touo 
OF  Sale,  and  a  resale  is  ordered,  the  trustee  making  sale  is  allowed  his 
oommiuions  on  the  amount  of  the  sale,  and  his  l^gal  fee  for  filing  the 
petition.  He  will  not  be  allowed  additional  commission  lor  the  ooUeo* 
tion  of  the  money. 

Whbh  Rkbalb  IB  Obdbrbd.  Tbvbtib  is  Allowbb  his  l^gal  fees  and  oom- 
mission  on  the  proceeds  of  the  second  sale;  but  where  he  proceeds  at  law 
by  suit  upon  the  purchaser's  notes  or  bonds,  he  is  not  allowed  a  donUa 
oommission,  and  oonsequently  he  is  awarded  an  attorney's  fee. 

TmB  is  an  appeal  from  the  dedsioii  of  ihe  ohanoellor  in  thia 
case,  rendered  in  July  term,  1862,  in  the  high  court  of  chan- 
oery  of  Maryland,  and  reported  in  8  Md.  Ch.  224.  The  ohan- 
oellor in  his  decision  states  the  facts  as  follows:  **  The  ques- 
tions in  controrersy  arising  upon  the  exceptions  to  the  report 
of  the  auditor  in  this  case  relate  to  the  allowance  to  Will- 
iam W.  McOlellan,  the  first  purchaser,  of  the  sum  of  one 
hundred  and  sixty-one  dollars  and  twenfy-five  cents,  for 
arrears  of  ground-rent  and  interest  thereon,  due  at  the  time 
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of  his  purchase,  and  to  the  allowance  to  the  trustee  of  a  com- 
mission of  five  per  cent  on  the  amount  due  upon  the  first  sale, 
•8  a  compensation  for  his  services  as  solicitor,  the  trustee  being 
a  solicitor  conducting  the  cause.  The  first  purchaser  being 
in  default,  proceedings  were  instituted  against  him  for  a  resale, 
uider  the  act  of  1841,  chapter  216,  and  a  resale  at  his  risk  being 
ordered,  the  court,  in  ratifying  the  second  sale  by  an  order  passed 
on  the  thirtieth  of  January,  1850,  in  addition  to  the  conmdssion 
allowed  the  trustee  according  to  the  course  of  the  court,  directed 
that  he  should  be  allowed  a  commission  of  five  per  cent  on  the 
amount  due  upon  the  first  sale  when  collected,  '  as  compensa- 
tion for  his  services  as  solicitor.' "  This  appeal  is  taken  to  the 
decision  of  the  chancellor  in  overruling  certain  exceptions  to 
the  auditor's  report.  The  remaining  facts  appear  from  the 
opinion* 

Charles  F.  Mayer ^  for  the  appellants. 

QrqfUm  L.  Dtdany,  for  the  appellees. 

Bj  Court,  Lb  Obasd,  C.  J.  The  questions  which  we  are 
called  upon  to  decide  on  this  appeal  arise  out  of  exceptions  filed 
by  the  complainant  and  by  Mr.  William  W.  McClellan  to  the 
auditor's  report  and  account  B.  It  appears  from  the  proceed- 
ings that  the  exceptant,  McClellan,  became  the  purchaser  at  a 
sale  ordered  by  the  court  of  chancery,  and  that  this  sale  was 
duly  reported  by  the  trustee  and  ratified  by  the  chancellbr. 
The  amount  of  the  sale  was  one  thousand  four  hundred  and 
fifty  dollars.  The  purchaser  fiiiling  to  comply  vdth  the  terms 
of  sale,  proceedings  were  instituted  for  a  resale  under  the  act 
of  assembly  of  1841,  chapter  216,  and  a  resale  was  directed  at  the 
mk  of  the  first  purchaser,  the  exceptant  McClellan.  The  prop- 
erty was  resold  for  the  sum  of  one  thousand  six  hundred  and 
twenty-five  dollars.  In  the  statement  of  the  account  B,  of  the 
proceeds,  the  auditor  allowed  to  the  exceptant  the  stun  of  one 
hundred  and  sixty-one  dollars  and  twenty-five  cents,  which  he 
claimed  on  the  ground  that  when  he  made  his  purchase  itvrasan 
incumbrance  on  the  lot  in  form  of  rent  due,  and  that  inasmuch 
as  he  vras  compelled  to  pay  it  to  the  landlord,  he  ought  to  be 
allowed  the  amount  as  a  credit  on  his  purchase.  Altliough  in 
scune  instances  trustees,  in  efiecting  sales  under  decrees,  do  so 
tree  from  the  incumbrance  of  taxes  and  ground-rent — Trutlnwg 
the  latter  payable  out  of  the  proceeds— yet  in  the  case  now  be- 
fore us  we  agree  with  the  chancellor,  that  the  purchaser  made 
Ui  porehMe  on  the  eq^ress  understanding  that  he  was  to  pay 
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fhe  taxes  and  ground-rent  due  on  the  premises,  of  which  he  had 
full  and  due  notice.  The  testimony  of  the  trustee  is  positive  as 
to  the  notification  to  this  effect,  given  to  the  company  assembled 
at  the  place  of  sale,  and  especially  to  the  agent  of  the  purchaser 
who  made  the  purchase  for  him.  This  is  substantially  admitted 
by  the  agent.  Under  these  circumstances,  it  would  be  unjust 
to  allow  him  the  amount  of  the  ground-rent.  It  is  but  fair  to 
presume,  the  property  being  sold  subject  to  this  incumbrance, 
that  it  sold  for  a  sum  less  that  amount.  But,  independently 
of  this  consideration,  chancery  sales  like  the  one  in  this  case, 
unless  it  be  expressly  stipulated  to  the  contrary  by  the  terms  of 
sale,  are  made  subject  to  the  incumbrances  which  are  on  the 
property.  The  only  thing  sold  is  the  interest  and  estate  of  the 
parties  to  the  proceeding;  the  doctrine  of  caveat  emptor  applying: 
Brown  t.  WdUace,  4  Oill  &  J.  479.  This  being  so,  it  is  incum- 
bent on  the  purchaser  to  show  his  purchase  was  made  free  from 
all  or  particular  incumbrances  before  he  can  be  allowed  for  any 
such. 

We  dissent,  however,  from  the  opinion  of  the  chancellor,  bo 
to  far  as  it  relates  to  the  allowance  of  five  per  cent  to  the  trustee, 
in  addition  to  his  conmiissions  on  the  second  sale.  The  case  to 
which  he  refers,  that  of  Po8t  v.  Jfacfaifl,  8  Bland,  486,  does  not 
sustain  the  view  taken  by  him.  We  have  had  access  to  the 
original  papers  in  the  register's  office,  and  find  that  the  allow* 
ance  of  five  per  cent  in  that  case  was  for  attorney's  fees  in  the 
prosecution  of  claims  at  law.  When  a  resale  is  had,  the  trustee 
is  allowed  his  legal  fee  for  filing  the  petition  and  commissionB 
on  the  amount  of  the  proceeds  of  sale,  and  this,  in  our  judg- 
ment, is  a  sufficient  allowance  to  be  made  out  of  the  purchase 
money.  There  is  no  reason  why  the  trustee  should  be  allowed 
more  on  a  resale  than  on  the  original.  There  is,  however,  a 
reason  for  the  allowance  of  counsel  fees  where  the  original  pur- 
chase money  is  sought  to  be  recovered  by  suits  at  law;  for,  in 
this  latter  case,  the  trustee  receives  nothing  in  the  form  of 
commissions,  except  on  the  amount  of  the  original  purchase. 
When  a  party  fails  to  comply  with  his  contract  of  purchase  he 
may  be  coerced  in  three  different  modes:  1.  By  attachment; 
2.  By  suits  at  law  on  his  notes  or  bonds;  and  8.  By  a  resale: 
Bickardson  v.  Jones^  8  Oill  &  J.  168;  Andereon  v.  Ibulke,  2 
Ear.  &  O.  846;  Act  of  1841,  c.  216.  When  the  Utter  is  re- 
sorted to,  he  is  allowed  his  legal  fee  and  commissions  on  the 
proceeds  of  the  second  sale;  but  where  he  proceeds  at  law,  he 
ii  iiot  allowed  double  commissions,  and  therefore  it  is  ImJk 
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proper  he  should  be  awarded  an  attorney's  fee  as  a  compen- 
sation for  his  services.    Entertaining  these  views,  we  affirm  in 
part  and  reverse  in  part  the  order  of  the  chancellor. 
Order  affirmed  in  part  and  reversed  in  part. 

PuBOHASKB  UNDER  JuDOMSMT  acquirM  all  the  right!  of  the  Judgment 
debtor  in  the  premieee:  Sweet  t.  Green,  19  Am.  Dec.  442. 

DocTRiKx  OP  Caveat  Emptor  Applies  to  Judicial  Sales:  SaekeU  v.  Twin* 
ing,  57  Am.  Dec.  599,  and  note. 

The  peiucipal  case  ib  cttbd  in  Sloihower  v.  Oordon,  23  Md.  9,  where  the 
court  say:  *'  There  ie  no  relation  of  confidence  and  tmat  between  tmstee  and 
purchaser;  on  the  contrary,  the  doctrine  of  etxvetU  en^^tor  appliea  to  all  sales 
by  tmstees  acting  nnder  decrees  of  eoarts  of  equity."  Again,  in  Dcwnin  ▼. 
Spreeker,  35  Id.  4S3,  in  speaking  of  a  sale  under  a  decree  of  court,  the  court 
say:  *'  The  sale  under  that  decree  passed  only  the  title  of  the  parties  to  the 
cause,  and  the  purchaser  took  th^  interests  only.  In  all  such  cases  the 
doctrine  of  cavetU  emptor  applies;"  and  the  principal  case  is  cited.  The  prin- 
cipal case  is  cited  in  Farmer^  Bank  qf  Maryland  v.  TkomoM,  37  Id.  257,  to 
the  point  that  at  a  sale  under  a  decree  of  court  the  purchaser  acquires  only 
the  right,  title,  and  interest  of  the  parties  to  the  suit.  It  is  again  cited  in 
Mealey  v.  Page,  41  Id.  185,  where  the  court  discuss  rwsnlcs  of  property  which 
was  oooo  sold,  but  the  pnrohase  of  which  was  not  coodudsd. 


Mc/Tavish  v.  Cabboll. 

It  Uamxlamd,  Mn.} 

SiAsr  CAN  HOT  Subject  One  Part  op  bis  Propebtt  to  Anotbeb  by  ease- 
ment, for  a  man  can  not  have  an  easement  in  his  own  property. 

Iw  Mak  Who  Owns  Labge  Tract  op  Land  upon  Which  is  Situated 
Hill,  mill-race  and  dam,  and  a  road  along  the  race,  conyejrs  by  deed  of 
gift  that  part  of  his  estate  upon  which  the  dam,  race,  and  road  are  situ- 
ated to  one  person,  and  afterwards  conveys  the  part  upon  which  the  mill 
ia  situated  to  another  (both  subject  to  his  own  life  estate),  it  would  seem 
but  reasonable  that  the  first  grantee  should  be  considered  as  having 
taken  her  portion  of  the  estate  subject  to  all  such  mill  rights  as  were  in 
use  at  the  date  of  the  conveyance  to  her,  and  which  continued  to  be 
used  subsequently,  and  which  were  absolutely  necessary  to  continue  the 
mill  in  operation. 

WsBBE  Man  Owns  Laboe  Tbact  op  Land  upon  Which  is  Situated 
Mill,  mill-race,  and  dam,  and  a  road  along  the  race  to  be  used  in  repair- 
ing the  same,  conveys  by  deed  of  gift  that  part  of  his  estate  upon  which 
the  dam,  race,  and  road  are  situated  to  one  person,  and  afterwards  con- 
veys  the  part  upon  which  the  mill  is  situated  to  another  (reserving  to 
himself  a  life  estate  in  each  case),  the  owner  of  the  mill  should  have  the 
privilege  of  using  the  dam,  race,  and  road,  upon/  the  principle  of  legal 
necessity. 

Wat  ey  Necessitt.— If  the  owner  of  a  tract  of  land  conveys  a  part  of  his 
land  to  another,  if  the  latter  has  no  other  right  of  way  out,  he  has  a  way 
by  necessity  over  the  remaining  lands  of  his  grantor. 
An.  Dao.  ToL.  LXI—n 
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Ko  ImriRSNOX  op  Fact  can  bb  Made  where  the  action  oomes  beiote  tae 
court  upon  a  case  stated. 

OuB  Eablt  Lxoislation  in  Bxoarb  to  Mills  shows  that  they  are  of  great 
pablio  utility. 

OwNBB  OP  Tbaot  Of  Land  Who  Has  Easement  in  Mill-bace,  Dam,  and 
a  roadway  alonir  said  race  to  repair  the  same,  has  not  got  a  private  right 
of  way  for  ordinary  purposes  over  said  road,  but  only  a  right  to  use  it  aa 
occasion  might  require  to  repair  the  race  and  dsm. 

OwNEB  OP  Land  Subject  to  Easement  has  all  the  rights  of  owner,  sub- 
ject only  to  a  reasonable  use  of  the  easement.  Ckmsequently  where  such 
owner  builds  a  fence  across  a  road,  to  which  another  person  has  an  ease- 
ment for  occasional  use,  if  the  owner  offers  to  and  is  willing  to  take 
down  the  fence  every  time  the  person  having  the  right  desires  to  pass, 
he  occasions  such  latter  person  no  damage  which  can  be  recovered  ia 
an  action. 

BasBMBNT  to  Tbayxl  along  Road  Rctnnino  along  Milubace,  fob  Pur- 
pose OP  Repairing  Same,  is  not  necessarily  obstnioted  by  "plowing 
and  cultivating  "  the  road,  the  sort  of  oultivatton  not  being  mentiooed. 
There  are  different  modes  of  cultivation,  some  of  which  in  particular 
stages  of  it  would  create  no  such  obstruction  aa  could  present  carts  and 
wagons  from  being  used  with  convenience  in  repairing  the  dam  and  raoe. 

Plaintipp's  Pbatbb  pob  Instbuction,  Based  upon  his  Own  Etidbiicb» 
CAN  NOT  be  Given,  when  the  proof  of  the  defendant,  if  believed  by  th^ 
jury,  would  establish  any  proposition  inconsistent  with  the  theory  of 
such  prayer.  Plaintiff  must  assume  or  admit  the  truth  of  all  the  de> 
fondant's  proof  on  the  subject 

This  is  an  action  of  irespaBs  on  the  case,  brought  by  Carroll 
against  Mrs.  McTaTish,  for  obstructing  a  'way,  to  which  the  plea 
of  non  cul.  was  entered.  In  plainti£f  's  instruction,  set  out  in  full 
in  the  opinion,  his  eyidence  is  sufficiently  stated*  Defendant  sub* 
stantially  proved  that  the  fence  complained  of  was  a  temporary 
structure,  a  common  rail  fence  which  could  be  moved  from 
place  to  place,  and  was  put  up  as  if  to  be  taken  down  at  any 
time.  He  also  showed  that  if  the  rails  were  taken  down  the 
posts  would  not  interfere  with  travel  upon  the  road,  and  thai 
be  had  often  informed  plainti£f  and  his  manager  that  they 
could  take  down  the  rails  whenever  it  became  necessaiy  for 
them  to  pass  over  the  road;  and  that  if  they  did  not  desire 
to  do  so,  if  they  would  inform  defendant  or  his  agent,  they 
would  take  the  rails  down  for  them.  It  was  further  shown  thiU 
the  fence  was  necessary  to  complete  the  indosure  of  defendant's 
field.  Plainti£f  then  offered  his  prayer,  which  was  granted  by 
the  court  below,  and  defendant  took  his  first  exception.  The 
remaining  facts  appear  from  the  opinion. 

Doney  and  Alexander,  for  the  appellant. 

fitts  and  XhUany,  for  the  apj^Uee. 
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By  Court,  Eoolbston,  J.  This  is  an  action  on  the  case, 
faronght  by  0.  Oarroll,  the  appellee,  against  0.  0.  MoTaTish, 
the  appellant,  for  obstructing  a  road  running  from  the  mill  of 
the  appellee  to  his  mill-dam,  which  dam  and  the  obstructed 
portion  of  the  road  are  on  the  land  of  the  appellant.  The 
declaration  alleges  that  the  appellee  was  possessed  of  an  ancient 
mill,  with  the  right  to  use  the  water  from  a  stream  on  the  close 
of  McTayish,  through  a  race  running  over  said  close,  from  the 
miU-dam  to  the  mill,  and  to  the  use  of  a  road  running  from  the 
mill  to  the  dam,  iihmediately  along  the  bank  of  the  said  race,  for 
the  purpose  of  passing  with  wagons,  etc.,  as  occasion  required, 
to  dean  out  and  repair  the  race;  and  that  the  appellant  placed  a 
fence  along  the  bank  of  the  race,  between  the  race  and  the  road, 
whereby  the  road  was  obstructed  and  the  appellee  depriyed  of 
the  use  thereof,  and  prevented  and  hindered  from  repairing  his 
face,  and  his  mill  was  rendered  entirely  useless. 

At  the  instance  of  the  plaintiff,  the  court  instructed  the  jury: 
"  If  they  find  the  deeds  offered  in  evidence  by  the  plaintiff  and 
defendant,  and  that  the  plaintiff,  on  the  death  of  said  Charles 
Carroll,  on  the  fourteenth  of  November,  1832,  came  into  the 
full  possession  of  all  the  property  conveyed  to  him  by  the  deed 
of  the  twenly-eighth  of  July,  1832,  and  so  continued  in  posses- 
sion until  this  day;  and  if  the  jury  find  that  there  was  a  mill  on 
Bead  property,  which  had  been  erected  thereon  some  time  before 
the  death  of  said  Carroll,  and  a  considerable  time  or  period 
before  the  execution  of  any  of  the  deeds  aforesaid,  which  still 
remains  thereon;  and  if  the  jury  further  believe,  from  the  proof, 
that  there  was  a  race  with  a  rcMid  or  way  upon  its  western  bank 
or  margin,  to  be  used  for  the  reparation  of  the  banks  of  said 
race,  leading  from  a  dam  upon  the  land  of  said  defendant, 
which  was  oonveyed  to  him  or  them  under  whom  he  claims,  by 
said  Carroll,  who,  during  his  life-time,  and  for  a  long  period 
before  his  death,  used  and  possessed  said  race  and  road  or  way 
in  connection  with  said  mill;  and  if  the  jury  further  find  that 
from  the  death  of  said  Carroll  the  plaintiff  has  been  in  the  quiet 
and  peaceable  possession  of  the  land  conveyed  to  him,  as  afore- 
said, with  the  said  mill,  and  also  from  the  time  last  aforesaid 
did  use  and  enjoy  the  said  race  and  road  or  way  through  the 
lands  of  the  defendant,  to  and  with  the  said  mill,  until  the 
twentyndxthof  March,  1852;  and  if  the  jury  should  also  believe 
that  tiie  defendant,  on  or  about  the  day  last  aforesaid,  erected  a 
pofit-and-rail  fence  on  the  western  bank  of  said  race,  over  and 
along  said  road  or  way,  and  extended  poles  across  the  same 
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near  to  said  dam,  and  also  at  a  gx^ater  distance  therefrom,  as 
stated  by  the  witnesses,  and  that  said  defendant  did  also  plow 
up  the  bed  of  said  road,  and  reduce  the  same  to  cultiTation^ 
then  the  plaintiff  is  entitled  to  recover/' 

The  correctness  of  this  instruction  is  denied  by  the  appellant, 
upon  the  ground  that  Charles  Oarroll  of  Carrollton,  being  the 
owner  of  the  land  on  which  the  dam  was  erected  and  the 
race  and  road  passed  oyer,  and  also  of  the  land  where  the  mill 
stood,  haying  conveyed  the  land  on  which  the  dam  and  race 
were,  with  the  appurtenances,  to  Mrs.  McTavish,  subject  to  his 
own  life  estate,  withoutany  other  reservation  or  exception  what- 
ever, his  subsequent  conveyance  to  the  appellee  gave  him  no 
right  to  use  the  dam,  race,  or  road,  and  consequently  the  ob- 
structions to  the  road  complained  of  could  not  entitle  the 
plaintiff  to  a  verdict.  Inasmuch  as  the  elder  Mr.  Carroll  owned 
both  parts  of  the  estate  whilst  he  used  the  mill  and  its  appur- 
tenances, notwithstanding  the  great  length  of  time  he  so  used 
the  same,  it  is  true  he  did  not  thereby  acquire  or  enjoy  a 
right  to  the  dam,  race,  and  road,  as  easements,  strictly  speak- 
ing; for  a  man  can  not  subject  one  i>art  of  hk  property  to  an- 
other by  an  easement,  because  he  can  not  have  an  easement 
in  his  own  property,  as  the  same  object  is  obtained  by  him 
through  the  exercise  of  the  general  right  of  property.  Never- 
theless, under  the  peculiar  circumstances  of  these  transaotionB, 
it  seems  but  reasonable  that  Mrs.  McTavish  should  be  consid- 
ered as  having  taken  her  portion  of  the  estate  subject  to  all 
such  mill  rights  as  were  in  use  at  the  date  of  the  conveyance  to 
her,  and  which  continued  to  be  used  subsequently,  and  were 
actually  necessary  to  continue  the  mill  in  operation.  A  dif- 
ferent view  of  the  subject  would  necessarily  have  placed  the 
use  of  the  mill  entirely  at  the  will  and  pleasure  of  Mrs. 
McTavish,  or  those  claiming  under  her,  immediately  upon  the 
decease  of  her  grandfather.  Such,  we  think,  never  was  the 
intention  of  the  grantor  or  the  expectation  of  the  grantee. 
Nor  do  we  consider  ourselves  bound  to  give  such  a  construc- 
tion to  the  conveyance.  It  was  not  a  sale,  but  a  gift,  of 
one  thousand  acres  of  land,  part  of  a  large  estate  containing 
some  six  or  seven  thousand  acres.  The  balance,  with  tlie 
exception  of  a  few  acres,  was  subsequently  conveyed  to  tlie 
appellant.  And  on  this  portion  of  the  estate  the  mill-house 
stood.  The  mill,  therefore,  was  a  kind  of  property  peculiarly 
valuable  to  the  owner  of  such  an  estate.  And  yet  without  the 
tight  to  use  the  dam  and  race  which  have  been  spoken  of,  tlM 
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mill  is  entirely  naeless.  In  the  deed  to  the  mother  of  the  ap« 
pellant'  provision  is  made  for  seonring  to  her  the  use  of  ''  all  the 
roads,  whether  private  or  public/'  which  were  then  used  in  go- 
ing to  or  from  the  premises,  *'  and  particularly  the  road  leading 
therefrom  to  the  mill,  the  private  turnpike,  and  the  road  leading 
by  Mike's  quarter."  This  provision  in  regard  to  the  road  to 
the  mill,  to  say  the  least  of  it,  furnishes  no  evidence  of  a 
design  on  the  part  of  the  grantor  to  destroy  the  mi)l  by  that 
conveyance.  But  we  think  the  privilege  of  using  the  dam, 
race,  and  road  may  be  sustained,  upon  the  principle  of  legal 
neoessiiy.  There  are  cases  where  necessity  has  been  held 
sufficient  to  secure  rights  in  some  degree  analogous  to  those 
claimed  by  the  appellee. 

Where  a  man  owns  two  doses^A.  and  B.,  with  aroadfrom  A. 
over  B.y  to  the  highway >  and  sells  close  B.  without  reserving  in 
the  deed  any  right  of  way^  if  be  has  no  other  road  he  may  use 
tho  one  over  B.  as  a  way  of  necessiiy  •  There  was  at  one  period 
Bomo  conflict  of  authority  on  this  point,  but  we  think  it  may 
now  be  considered  settled  as  we  have  stated  it:  8  Kent's  Com. 
420. 

Under  the  title  of  ''  Easements  of  Necessiiy/'  this  subject  is 
fully  examined  by  Gale  and  Whatley  in  their  Law  of  Ease- 
ments, pages  71-85.  See  also  Finningtan  v.  OaUand,  20  Eng. 
L.  Sl  Eq.  561.  Under  the  title,  '^Acquisition  of  Easements 
by  Implied  Grant/'  at  page  49  of  Law  of  Easements,  it  is 
said:  ''Upon  the  severance  of  a  heritage  a  grant  will  be  im- 
plied: 1.  Of  all  those  continuous  and  apparent  easements 
which  have  been  used  by  the  owner  during  the  unity,  though 
they  have  had  no  legal  existence  as  easements;  and  2.  Of  all 
those  easements  without  which  enjoyment  of  the  several  por- 
tions could  not  be  fully  had."  The  authors  of  this  work  enter 
very  fuUy  into  the  consideration  of  rights  acquired  by  implied 
giants,  and  refer  to  numerous  cases  on  the  subject.  At  page 
66  will  be  found  that  of  Nicholas  v.  Chamberlam^  Cro.  Jac. 
121.  There  "  it  was  held  by  all  the  court,  upon  demurrer, 
that  if  one  erects  a  house  and  builds  a  conduit  thereto  in  another 
part  of  his  land,  and  conveys  water  by  pipes  to  the  house,  and 
afterward  sells  the  house  with  the  appurtenances,  excepting  the 
land,  or  sells  the  land  to  another,  reserving  to  himself  the 
house,  the  conduit  and  pipes  pass  with  the  house;  because  it  ia 
necessary  and  qu4ui  appendant  thereunto;  and  he  shall  have 
liberty  by  law  to  dig  in  the  land  for  amending  the  pipes,  of 
making  them  new,  as  the  case  reqtdreB."    If  in  sucha4»se,upoQ 
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the  ground  of  neoessiiyy  the  law  would  permit  the  owner  of  the 
house  to  retain  his  right  to  the  conduit,  notwithstanding  he  sold 
the  land  through  which  it  passed,  and  would  also  continue  or 
give  a  right  of  way  to  a  man  oyer  land  which  he  had  conveyed, 
without  any  express  reservation  of  such  a  right,  it  would  seem 
to  be  a  very  just  conclusion  that  under  the  circumstances  of  this 
case  the  appellee  is  entitled  to  the  use  of  the  dam,  race,  and 
road  in  the  manner  they  were  used  by  the  elder  Mr.  Carroll. 

In  opposition  to  the  claim  of  the  appellee,  reference  has  been 
made  to  the  case  of  Spencer  v.  Spencer,  2  Ired.  L.  95.  There 
the  defendant  claimed  the  right  to  flow  the  water  falling  upon 
his  land  down  into  and  through  a  ditch  situated  on  the  land  of 
the  plaintiff.  Both  tracts  were  originally  owned  by  Edward 
Spencer,  who  conveyed  them  to  his  two  sons,  Jones  and  Tucker. 
The  plaintiff  claimed  under  the  former,  and  the  defendant  under 
the  latter.  The  deed  to  Jones  bore  date  the  twelfth  of  May, 
1797,  and  the  other  the  day  after.  The  first,  after  describing  the 
land,  contained  these  words,  '*  a  privilege  of  two  leading  ditches 
to  Tucker  Spencer  excepted."  Nothing  was  said  in  regard  to 
the  ditches  in  the  second  deed.  Judgment  was  given  in  favor 
of  the  plaintiff,  and  denying  the  right  of  the  defendant  to  use 
the  ditches.  In  giving  the  opinion  of  the  court.  Chief  Justice 
Bufiin  considered  the  defendant's  claim  as  resting  upon  the  ex- 
ception contained  in  the  first  deed,  and  said:  ''  Without  stop- 
ping to  consider  whether  the  provision  quoted  can  be  regarded 
as  a  condition  merely,  it  may  be  admitted,  most  strongly  against 
the  plaintiff,  that  the  words  amount  to  a  grant  to  Tucker  Spen- 
cer, the  defendant's  father.  Still  there  is  nothing  to  annex  the 
grant  to  the  upper  tract  of  land,  and  transmit  it,  with  the  land, 
to  an  assignee.  Indeed,  the  deed  to  Tucker  Spencer  was  not 
made  until  the  day  after,  as  is  to  be  inferred,  prima  facie,  from 
the  dates  of  the  deeds.  The  grant  was,  therefore,  personal  to 
Tucker  Spencer,  and  the  right  to  the  easement  expired,  at  all 
events,  with  his  life,  and  did  not  come  to  his  son  and  heir,  the 
defendant." 

It  is  evident  the  decision  in  that  case  rested  exclusively  upon 
the  proper  construction  of  the  particular  exception  referred  to. 
And  such  an  exception  being  in  the  deed,  the  court  may  have  con* 
ndered  it  as  precluding  any  further  or  more  extensive  right,  by 
implied  reservation  or  exception,  because  expressio  uniu8  est  ex* 
clusio  alleriuB.  Moreover,  it  seems  the  case  came  before  the  court 
upon  an  agreed  statement  of  facts;  in  which  statement,  so  far 
as  can  be  ascertained  from  the  report,  there  was  nothing  to 
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show,  unleBS  it  be  by  inference  only,  that  it  was  not  meiely 
conyenient,  but  actually  necessary,  for  the  land  owned  by  the 
defendant  to  be  drained  through  those  ditches.  And  as  in  this 
state,  on  a  case  stated,  the  court  can  make  no  inference  of  fact, 
we  must  suppose  the  same  rule  to  exist  in  North  Carolina,  in 
the  absence  of  anything  to  show  the  contrary.  If  so,  there  was 
no  such  necessity  before  the  court  as  would  authorize  them  to 
have  held  that  the  defendant  was  entitled,  under  an  implied 
reservation,  or  exception,  or  grant,  to  use  the  ditches,  eyen 
assuming  such  an  implication  was  not  precluded  by  virtue  of 
the  express  exception  contained  in  the  deed. 

Burr  V.  JHUla,  21  Wend.  290,  is  a  case  much  relied  on  in  be- 
half of  the  appellant.  Prior  to  the  date  of  the  deed  under 
which  the  plaintiff  claimed,  a  dam  had  been  erected  and  was 
standing  when  the  deed  was  executed;  which  dam  caused  the 
water  to  flood  part  of  an  acre  of  the  land  included  vrithin  the 
lines  of  the  conveyance  to  the  party  under  whom  the  plaintiff 
claimed.  To  recover  damages  for  thus  causing  the  land  to  be 
flooded  the  suit  was  instituted,  and  the  plaintiff  obtained  a  judg- 
ment. The  controversy  also  involved  alleged  injuries  to  other 
property,  but  the  questions  decided  in  reference  to  them  have 
no  material  bearing  upon  the  case  before  us.  Because  the  land 
in  dispute  was  included  within  the  lines  of  the  deed,  the  court 
held  that  notwithstanding  the  existence  of  the  dam  at  the  date 
of  the  deed,  and  although  the  land  was  then,  and  had  been  long 
before,  covered  with  water  in  the  same  manner  it  was  at  the  in- 
stitution of  the  suit,  still  there  could  be  no  implied  reservation 
or  exception  in  favor  of  the  grantor  which  would  relieve  him,  or 
those  claiming  under  him,  from  a  claim  for  damages  on  account 
of  flooding  the  land. 

It  vrill  be  seen,  however,  that  the  learned  judge  who  delivered 
the  opinion  of  the  court  rested  the  decision,  in  jMirt  at  least,  and 
we  rather  think  mainly,  upon  the  ground  that  if  a  man  has  a 
road  from  one  portion  of  his  estate  over  another  to  the  highway, 
and  sells  the  part  where  the  road  passes  without  reserving  it  in 
the  deed,  the  road  is  gone.  And  if,  in  such  a  case,  the  road  is 
lost  to  the  grantor  by  virtue  of  the  deed,  so  likewise  did  the  deed 
take  from  the  grantor  all  right  to  continue  to  flood  the  land.  In 
this  reference  to  the  case  of  a  road,  we  understand  it  as  one 
where  the  party  has  no  other  way  from  the  portion  of  the  estate 
retained  by  him,  and  if  so,  the  denial  of  his  right  to  use  the 
road  because  such  a  right  would  be  inconsistent  with  his  deed, 
is  certainly  at  variance  with  the  opinion  of  Chancellor  Kent  and 
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the  other  authorities  to  which  we  ha^e  already  referred  on  this 
subject.  But  supposing  the  judge  did  not  allude  to  a  case  where 
the  party  has  no  other  road,  then  the  principle  of  law  in  refer- 
ence to  rights  of  necessiiy ,  it  is  fair  to  infer,  was  not  under  con- 
sideration, either  in  regard  to  the  supposed  or  to  the  principal 
case.  And  in  truth,  although  the  lowering  of  the  dam  so  as  to 
prevent  the  flooding  of  so  inconsiderable  a  quantity  of  land 
might  have  produced  a  trifling  diminution  of  the  water  power, 
still  the  facts  disclosed  by  the  report  do  not  justify  an  inference 
that,  after  so  reducing  the  height  of  the  dam,  the  water  power 
might  not  have  been  profitably  used  by  the  grantor  in  the  deed 
and  those  claiming  under  him.  But  in  the  case  before  us,  the 
adoption  of  the  principle  insisted  upon  by  the  appellant  will 
render  the  mill  of  the  appellee  useless  forever.  The  principle 
which  allowed  a  way  of  necessity,  in  such  instances  as  we  have 
spoken  of,  was  adopted  because  it  would  be  not  only  a  private 
inconvenience,  but  also  to  the  prejudice  of  the  public  weal,  that 
the  land  should  be  unoccupied.  Mills  are  ijso  of  great  public 
utility.  Our  early  legislation  in  regard  to  them  shows  they  have 
been  so  considered  here.  And  if  the  law  of  necessity  will  apply 
to  private  ways,  we  think  it  but  reasonable  it  should  also  be  ap- 
plicable to  the  present  case. 

The  appellant's  position  is  said  to  be  sustained  by  the  de- 
cision in  Preble  v.  Beed,  17  Me.  175.  The  court  there  say: 
*'  The  situation  of  the  parties  would  then  be  that  of  the  pro- 
prietors flowing  their  own  lands,  and  afterwards,  while  thus 
flowed,  grantiog  the  thousand  acres  to  Ford,  without  reserving 
the  right  to  flow.  And  upon  such  a  supposed  state  of  foots,  an 
instruction  was  given  in  the  case  of  HcUhom  v.  SHnaan,  10  Me. 
224,  which  seems  to  have  met  the  approbation  of  the  whole 
court,  that '  if  no  such  right  is  reserved,  he  purchases  it  with  the 
right  to  recover  damages  for  such  flowing.'  It  is  where  the 
owner  sells  the  dam  and  mills,  retaining  the  lands,  that  he 
conveys  as  an  essential  part  of  them  the  right  to  flow,  not  where 
hei  retains  the  mills  and  chooses  to  sell  the  land  without  reserv- 
ing the  right.*'  The  portion  of  the  opinion  in  Eaihom  v.  Slsmmm^ 
mipra^  referred  to  in  support  of  the  doctrine  here  stated,  relates 
to'  the  third  ''request"  or  prayer  of  the  respondent,  which  is 
that  the  court  would  instruct  the  juiy ''  that  if  the  dam  and 
mills  and  land,  and  No.  49,  were  owned  by  the  same  person  or 
persons,  and  such  owners  conveyed  the  dam  and  mills  and 
land,  and  privileges  and  appurtenances,  and  afterwards  con- 
veyed No.  49,  the  grantee  of  No.  49  would  have  no  light  to 
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daim  damages  for  keeping  up  the  water  by  the  dam,  as  it  had 
been  before  the  conyeyance  of  No.  49."  This  instruction,  as 
requested,  was  not  given;  but  the  presiding  judge  in  the  lower 
court  gave,  in  his  own  language,  his  views  of  the  law  to  the  jury. 
In  reference  to  the  first  branch  of  which  instruction,  the  appel- 
late court  say:  **  Of  the  correctness  of  this  instruction  there 
can  be  no  doubt.  The  statement  of  facts  upon  which  it  was 
given  supposes  an  express  reservation  to  the  grantor  of  the 
right  to  flow,  in  which  case  the  grantee  would  clearly  have  no 
right  to  compensation  for  injury  occasioned  by  flowing."  Then 
follows  the  second  branch  of  the  instruction,  in  which  it  is 
stated  the  principle  relied  upon  in  Preble  v.  Beed^  supra.  To 
this  the  court  say:  ''  We  are  not  disposed  to  question  the  cor- 
rectness of  this  part  of  the  charge,  but  it  is  predicated  on  a 
different  state  of  facts  from  those  supposed  in  the  request  under 
consideration,  and  which  the  defendant  contends  he  had  proved. 
The  facts  assumed  in  the  charge  are  that  the  grantor  conveyed 
the  premises  flowed,  but  retained  the  mill  and  dam.  The  facts 
claimed  to  have  been  proved,  and  on  which  the  instruction  was 
requested,  are  that  the  grantor  conveyed  the  mill,  dam,  privi- 
leges, and  appurtenances,  but  retained  a  portion  of  the  tract , 
flowed.  In  the  latter  case  we  think  it  right  to  keep  the  dam  to 
the  same  height  it  was  continued  by  the  grantor,  and  of  course 
to  flow,  passed  as  an  incident  to  the  mill,  necessary  for  its  use- 
ful enjoyment,  and  that  the  grantee  acquired  an  easement  in  so 
much  of  the  grantor's  land  as  would  be  flowed  by  continuing 
the  head  of  water  at  the  mill  at  its  usual  height.  But  the 
grantor's  rights  in  the  former  case  would  depend  upon  a  veiy 
different  principle,  which  it  is  not  neoessaiy  should  be  discussed 
or  decided  at  the  present  time,  as  the  facts  proved  do  not  re- 
quire it." 

We  have  made  these  large  quotations  for  the  purpose  of 
showing,  as  we  think  they  do  very  clearly,  that  the  principle  ex- 
tracted from  this  case  in  Prtble  v.  Beed^  supra^  was  a  mere  dictum 
of  the  judge  below,  and  so  considered  by  the  court  above.  For 
although  they  remark  that  they  are  not  disposed  to  question 
this  part  of  the  charge,  yet  they  speak  of  it  as  predicated  upon 
fscts  not  presented  in  the  request,  or  by  the  proof.  And  they 
consider  it  unnecessaiy  to  discuss  or  decide  what  would  be  the 
rights  of  the  grantor  under  the  facts  supposed  in  the  charge, 
beoauae  the  facts  proved  did  not  require  such  discussion  or  de- 
eision.  Moreover,  we  find  it  stated  to  be  no  ground  for  disturl>- 
ing  the  verdict^  if  the  instruction  was  properly  withheld,  or 
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Bubstantially  giyen;  and  a  new  trial  is  granted,  because  the  in* 
struction  was  properly  requested,  and  was  neither  expressly  not 
substantially  given. 

We  therefore  do  not  consider  that  case  as  an  authoriiy  for 
the  doctrine  which  in  Preble  y.  Beed,  supra,  it  is  supposed  to 
have  established.  Nor  was  there  any  necessiiy  for  deciding  the 
point  in  the  latter  case;  the  court  having  previously  said:  **  The 
title  by  which  the  Famham  dam  and  mills  were  built  appears 
to  have  been  that  of  a  tenant  in  common,  who  entered  upon  a 
portion  of  the  common  estate  and  built  a  dam  and  mills  upon 
it,  and  occupied,  perhaps  exclusively,  such  portion  of  the  com- 
mon estate.  He  could  not  rightfully  change  the  character  of 
the  estate,  or  do  an  injuiy  to  other  portions  of  it.  He  would 
acquire  no  right  as  against  his  co-tenants  to  flow."  This  was  a 
sufficient  denial  of  the  defendants'  pretensions,  without  saying 
more.  Afterwards  a  further  denial  of  their  claims  is  based  upon 
the  principle  considered  by  the  court  as  established  in  Ealhom 
V.  Stinson^  supra.  A  circumstance  worthy  of  some  considera- 
tion as  distinguishing  the  present  case  from  those  referred  to 
by  the  appellant  is,  that  the  two  deeds  from  the  elder  Mr.  Gar- 
roll  gave  to  both  grantees  the  right  of  possession  at  the  same 
time,  the  decease  of  the  grantor,  he  having  reserved  a  life  es- 
tate to  himself  in  both  parcels  of  land. 

The  appellant's  second  point,  raising  a  further  objection  to 
the  instruction  given,  is  that  **if  the  right  of  way  existed,  the 
owner  of  the  land  had  all  the  rights  of  owner,  subject  to  the 
reasonable  enjoyment  of  the  easement."  Under  this  point  it 
was  contended  that  the  road  could  not  be  used  by  the  appellee 
for  any  other  puipose  than  to  repair  the  dam  or  race,  and  that 
if  the  road  was  obstructed  at  other  times,  yet  if,  whenever  there 
was  occasion  to  repair  the  race  or  dam,  the  appellant  was  ready 
and  willing  to  remove  the  obstructions,  and  so  informed  the 
appellee,  then  the  plaintiff  was  not  entitled  to  a  verdict;  and 
although  the  obstructions  enumerated  in  the  prayer  may  have 
been  put  uik)n  the  road,  yet  in  the  face  of  the  defendant's  proof 
the  instruction  should  not  have  been  given. 

It  is  certainly  true  that  when  the  proof  of  the  defendant,  if 
believed  by  the  jniy,  would  establish  any  proposition  inoonsiBi- 
ent  with  the  theoiy  of  the  plaintiff's  prayer,  which  is  based 
upon  his  own  evidence,  such  prayer  can  not  be  given,  because 
it  must  assume  or  admit  the  truUi  of  all  the  defendant's  proof 
on  the  subject.  Although  the  defendant  may  have  put  upon  this 
road  the  obstructions  mentioned  in  the  prayer,  still  the  plaintiff 
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was  not  entitled  to  a  yerdict,  if  the  juiy  believed  the  truth  of 
the  defendant's  evidence  in  regard  to  the  manner  in  which  the 
road  had  been  used,  and  in  reference  to  the  nature,  character, 
and  structure  of  the  obstructions,  and  the  willingness  and  readi- 
ness of  the  defendant  to  have  the  obstructions  removed  whenever 
the  plaintiff  had  occasion  to  repair  the  dam  and  race,  and  that 
the  plaintiff  was  informed  of  such  readiness  and  willingness, 
and  that  he  or  his  agents  might  remove  them  if  he  or  they 
thought  proper  to  do  so;  which  obstructions  were  so  constructed 
as  to  be  easily  removed.  Looking  to  the  veiy  special  nature  of 
this  easement,  and  viewing  the  proof  in  defense,  we  do  not 
think  the  prayer  should  have  been  given.  This  is  not  a  private 
right  of  way  for  ordinaiy  purposes,  but  one  to  be  used  only  as 
occasion  might  require  to  repair  the  race  and  dam;  the  right  of 
property  over  the  same  in  the  defendant  being  abridged  to  that 
extent  only. 

In  Angell  on  Watercourses,  section  165,  may  be  seen  how 
strictly  are  to  be  construed  secondary  easements  pertaining, 
from  necessity,  to  water  rights.  It  is  there  said:  **But  the 
doctrine  in  iia  application  to  water  rights  must  be  understood 
as  applying  to  such  things  only  as  are  incident  to  the  grant,  and 
directly  neoessaxy  for  the  enjoyment  of  the  thing  granted.  If, 
for  instance,  a  person  grant  to  another  the  fish  in  his  pond,  the 
grantee  can  not  cut  the  banks  to  lay  the  ponds  dry,  for  he  may 
take  the  fish  by  nets  or  other  engines/'  And  again:  **A  way  of 
necessity  to  a  watercourse  would  be  therefore  limited  to  the  nec- 
essity which  created  it,  and  when  such  necessity  ceases,  the  right 
of  way  will  also  cease."  In  the  following  section  the  writer 
treats  of  the  difference  between  what  is  necessaiy  and  what  is 
merely  convenient  or  desirable,  and  shows  that  the  former  is  the 
ruling  principle,  and  not  the  latter.  If,  in  view  of  the  defend- 
ant's proof,  so  much  of  the  plaintiff's  prayer  was  erroneous  as 
based  his  right  to  recover  upon  the  erection  of  the  fence,  and 
extending  poles  across  the  road,  the  prayer  was  not  rendered 
proper,  because  of  the  ground  taken  therein  in  reference  to 
plowing  and  cultivating  the  road.  The  sort  of  cultivation  is  not 
mentioned.  And  there  are  different  modes  of  cultivation;  some 
of  which,  in  particular  stages  of  it,  would  create  no  such  obstruc- 
tion as  could  prevent  carts  and  wagons  from  being  used  with 
convenience  in  repairing  the  dam  and  race. 

A  reversal  upon  the  first  exception  requires  the  case  to  be  sent 
back  again  under  a  procedendo;  but  we  did  not  deem  it  neeea- 
ittiy  to  decide  the  other  questions  presented  by  the  reoord. 
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because,  oonmdering  the  relation  in  which  the  parties  stand 
toward  each  other,  and  inasmuch  as  this  decision  settles  the  im- 
portant questions  in  regard  to  their  rights,  we  hope  the  case 
may  now  be  adjusted  without  further  controversy. 
Judgment  reyersed  and  procedendo  awarded. 

OwNKB  OP  Land  oak  kot  Hays  Easkmbnt  in  his  Owir  Bbiaxb:  BUgee 
T.  Parker,  64  Am.  Deo.  744;  Pearce  y.  McCUnaghan,  65  Id.  710;  Stim^vtMuU 
y.  Woodruff,  44  Id.  156. 

As  TO  ExiSTKMCx  Ain>  Chabacckb  or  Eassmknt  in  Mill-kacb  as  ap^ 
purtenant  to  a  mill,  see  Johnson  y.  Jordan,  37  Am.  Deo.  85,  and  especially 
the  cases  referred  to  in  the  note  to  that  case.  See  also  PreseoU  y.  White,  32 
Id.  260. 

Wat  bt  Kicbbsitt. — Where  a  grantor  oonyeys  lands  to  which  there  is 
no  aooess  ezoept  oyer  other  lands  of  his,  the  grantee  will  haye  a  right  ol  way 
by  necessity  oyer  snch  other  lands:  CoUin$  v.  Prentice,  38  Am.  Deo.  61»  and 
eases  in  note.    See  also  KimbaU  v.  Cocheeho  R.  R.  Co.,  59  Id.  387. 

KoTHiNO  Passes  as  Incidbnt  to  Grant  of  Biort  of  Wat  oyer  land 
of  another,  except  what  is  necessary  for  its  reasonable  and  proper  enjoyment: 
Maxwell  ▼.  McAiee,  48  Am.  Dec.  409,  and  the  grantee  of  snch  a  right  takes 
it  subject  to  all  the  restrictions  which  the  grantor  has  imposed,  and  can  nss 
it  for  no  other  purpose  than  that  proyided  in  the  grant:  French  ▼.  Marttin, 
57  Id.  294.  An  easement  claimed  in  derogation  of  another's  right  is  Hewed 
with  jealousy  by  the  law,  and  must  be  strictly  confined  within  prescribed 
limits.  As  to  what  is  an  improper  use  of  an  easement,  see  Van  O^Lmda  y. 
Lothrop,  32  Id.  261,  and  note.  Where  the  parties  to  an  action  make  an 
agreed  case,  which  they  submit  to  the  court  for  decision,  the  consideration 
of  the  court  is  restricted  to  the  &usts  admitted  in  the  case:  Orandatt  y.  An^ 
odor  Co.,  20  CaL  73. 

Tu  PBiNOiPAL  GASi  HAS  BXBN  oiTED  a  number  of  times  in  the  succeeding 
Maryland  reports.  It  was  dted  eurguendo  in  Wittiama  y.  Woode,  15  Md. 
220-256,  by  the  court,  while  discussing  the  question  of  proper  instmottoofl. 
It  is  also  cited  in  the  same  manner  in  Adame  y.  Ca^pron,  21  Id.  186-206; 
CravifMrg  AdnCr  y.  BeaJJ^s  Bs^r,  Id.  209-237;  W%mmt  y.  Penaimam,  35  Id. 
163;  WaUk  y.  TViyior,  39  Id.  592;  Uwm»  y.  Pwree,  41  Id.  221-234;  Ne»^ 
mam  y.  McC<ma$,  43  Id.  70-81.  The  principal  case  is  also  cited  in  DuVci 
▼.  Dm  ra(,  21  LL  1499  while  discussing  the  questioQ  of  aasemantfc 
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AanoHn  of  RxysasioN  is  Entitlkd  to  Rent  FALUira  Dim  aftar  tiie  aa> 

signment,  where  there  is  no  resenration  of  the  rent*  as  feat  is  JnnMsrt 

to  the  reyersion  and  passes  with  it. 
PuBOBASiB  AT  Shxbiff's  Salb  must  be  deemed  an  ssrignee  in  law. 
LmoB  CAN  NOT  Claim  Rbnt  Fallino  l>Tnt  after  eyiction  of  the  tmnl  by 

a  purohaser  at  sheriff's  sale,  under  a  judgment  entered  bifora  the  ooi^ 

menoement  of  the  tenancy. 
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FiTBOHASSB  UNDKB  JUDOMSNT  BtNDEBBD  BBIOBB  BZXOUTIOK  OF  LbASK  ifl 

entitled  to  the  rent  falling  doe  after  his  title  has  aoonied.  This  right  U 
not  affected  by  the  lessor's  drawing  orders  upon  the  tenant  on  account 
of  the  rent  not  yet  due,  which  orders  had  been  accepted  by  the  tenant. 

RXNT  CAN  KOT  BB  APPORTIONED  IN  ReSPECT  TO  PaBT  OF  TiMB    except  af 

provided  by  statute  11  C^.  II.,  c.  15,  sec  19;  and  the  party  holding 
the  reversion  when  the  rent  falls  due  is  entitled  to  the  entire  amount. 
The  lessor,  in  case  of  a  judicial  sale  of  his  property  during  the  term 
of  a  lease,  gets  compensation  for  such  rent  as  had  accrued  up  to  date, 
by  the  increased  price  his  property  will  bring  at  the  sale. 

After  Judgment  has  been  Rendered  against  Defendant,  Binding  his 
Land,  he  can  not  create  liens  thereon  to  the  prejudice  of  the  plaintiff  to 
such  action.  If  any  rights  are  acquired  by  third  persons  in  dealing  with 
the  defendant  in  relation  to  said  land,  they  are  in  subordination  to  such 
judgment. 

Purchaser  at  Sheriff's  Sale  of  Lands  under  Lease  is  substituted  in 
the  place  of  the  landlord,  not  only  as  to  the  timt  of  the  sale,  but  as  to 
his  title  an^  interest  at  the  date  of  the  judgment.  He  is  substituted  by 
law  in  the  place  of  the  judgment  creditor. 

After  CoNSTRUorrvB  and  Temporary  Evionov,  if  Tenant  Returns  and 
occupies  the  premises,  the  right  to  the  rent,  once  suspended,  is  restored, 
and  there  are  authorities  which  hold  that  such  would  be  the  case  even 
alter  an  actual  ouster. 

Ertrt  without  Expulsion  of  Lessee  will  not  produce  a  suspension  of  the 
rent. 

This  was  an  agreed  case  submitted  to  the  court  below,  between 
appellant  as  plaintiff  and  the  appellee  as  defendant.  The  state- 
ment showed  substantially  the  following  facts:  That  defendant 
leased  a  farm  from  Martin  Goldsborough  for  two  years  (1851 
and  1852),  and  agreed  to  pay  as  rent  one  half  of  the  crop  raised 
thereon.  In  January,  1852,  after  defendant  had  paid  the  first 
year's  rent,  and  before  any  part  of  the  second  year's  rent  was 
due,  Goldsborough  drew  two  orders  upon  the  defendant  in 
favor  of  plaintiff,  payable  out  of  the  coming  year's  rent.  De- 
fendant accepted  both  of  these  orders.  In  May,  1852,  Golds- 
borough's  fann  was  sold  by  the  sheriff  under  a  judgment  ob- 
tained against  ^iwi  long  prior  to  the  execution  of  the  lease  under 
which  defendant  held.  John  W.  Martin  was  the  purchaser  at 
such  sale.  Defendant  afterwards  acknowledged  him  as  his 
landlord,  and  paid  him  the  rent  for  the  year  1852,  minus  the 
amount  paid  upon  the  orders  above  mentioned.  The  question 
in  this  case  was.  Should  he  have  paid  the  entire  amount  of  rent 
for  1852,  notwithstanding  such  payments?  The  court  below 
decided  that  he  should  so  pay,  and  he  appealed,  as  he  had  re« 
Mnred  the  right  to  do. 

Marim  and  Carmichadt  for  the  appellant. 
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Bdmbleton  and  Chambers,  for  the  appellee. 

By  Court,  Tuck,  J.  We  can  only  decide  the  question  submit- 
ted to  the  court  below  upon  the  agreement  on  which  the  case 
was  tried,  and  that  is,  whether  Thomas  O.  Martin,  the  tenant,  was 
liable  to  Martin,  the  purchaser  of  the  land,  for  the  whole  rent 
for  the  year  1852,  notwithstanding  the  orders  and  acceptances 
set  out  in  the  record.  There  can  be  no  doubt  that  the  assignee 
of  a  reversion  is  entitled  to  the  rent  falling  due  after  the  assign- 
ment, where  there  is  no  reservation  of  the  rent;  '*  the  reason 
whereof  is,  that  therei^t  is  incident  to  the  reversion,  and  passeth 
away  by  the  grant  of  the  reversion  :*'  Co.  Lit. ,  sees.  215, 348;  Shep. 
Touch.  89 ;  Gilbert  on  Bents,  67.  And  according  to  the  fifth  rule 
in  Spencer^s  Case,  8  Co.  16,  Smith's  Lead.  Cas.  22,  the  purchaser 
at  a  sheriff's  sale  must  be  deemed  an  assignee  in  land.  It  is 
there  said:  **  The  same  law  is  of  tenant  by  statute  merchant  or 
statute  staple,  or  elegit  of  a  term,  and  he  to  whom  a  lease  for 
years  is  sold  by  force  of  any  execution  shall  have  an  action  of 
covenant  in  such  a  case  as  a  thing  annexed  to  the  land,  although 
they  come  to  the  term  by  act  in  law:"  Comyns  on  Land.  &  Ten. 
250.  There  seems  to  be  as  good  reason  for  regarding  the  pur- 
chaser of  the  reversion  also  as  assignee  and  entitled  to  all  inci- 
dents of  the  landlord's  estate  which  he  may  have  bought  under 
the  execution,  and  it  has  been  so  adjudged. 

It  is  clear,  upon  the  authorities,  that  the  lessor  can  not  claim 
the  rent  falling  due  after  eviction  of  the  tenant  by  a  purchaser 
%t  sheriff's  sale,  under  a  judgment  entered  before  the  commence- 
ment of  the  tenancy.  This  was  expressly  decided  in  Day  v.  Atu^ 
(in,  Cro.  Eliz.  398,  where  to  an  action  of  debt  for  rent,  the  de- 
fendant pleaded,  that  before  the  lease  a  judgment  had  been  given 
against  the  landlord,  and  that  after  the  lease  the  land  was  ex- 
tended and  delivered  in  execution  by  elegit,  before  which  extent 
there  was  nothing  in  arrear,  and  on  demurrer  the  plea  was  sus- 
tained: See  also  Playne's  Case,  Id.  47.  These  cases  are  dted 
in  most  of  the  elementary  works  on  this  subject  as  authority  for 
the  doctrine  that  eviction  of  the  tenant,  by  title  paramount, 
will,  as  between  the  lessor  and  lessee,  discharge  the  liability  for 
rent  falling  due  afterwards,  for  the  reason  that  the  enjoyment  of 
the  land  being  the  consideration  for  the  rent,  when  the  tenant 
is  removed  the  obligation  to  pay  rent  ceases,  though  he  shall  be 
responsible  for  any  part  that  may  have  been  due  and  payable 
before  the  eviction:  Gilbert  on  Bents,  145;  Comyns  on  Land. 
&  Ten.  523;  Crabbe  on  Beal  Prop.  202-209;  HemphiU  r.  JBoh- 
fern,  5  Whart  274. 
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But  the  question  here  is,  whether  the  purchaser,  under  a 
judgment  rendered  before  the  lease,  is  entitled  to  the  rent  fall- 
ing due  after  the  accrual  of  his  title.  Upon  this  point  we  think 
there  can  be  no  ground  for  doubt.  The  purchaser's  right  was 
expressly  afiirmed  in  the  case  of  Bank  of  Pennsylvania  v.  Wise, 
3  Watts,  394,  where  the  judgment  against  the  landlord  was  ob- 
tained after  the  commencement  of  the  lease.  The  only  other 
points  of  difference  between  the  cases  is  that  in  the  one  before 
us  the  tenant  had  excepted  the  orders  of  the  landlord  drawn  on 
the  rent  when  due.  The  case  is  fully  discussed  and  the  author- 
ities referred  to,  for  the  purpose  of  showing  that  assignees  in 
law,  as  well  as  those  in  deed,  are  entitled  to  the  rent  as  inci- 
dent to  the  reyersion  and  goes  with  it:  Co.  Lit.  216  b.  It  is 
considered  as  foUowing*the  reyersion  and  belonging  to  it  until 
actually  and  completely  payable,  and  on  this  ground  it  is  that 
where  the  lessor  dies  before  the  rent  becomes  due,  it  goes  to  the 
person  entitled  to  the  estate  out  of  which  it  issues;  but  if  be 
dies  afterwards,  the  executor  or  administrator  is  entitled  to  it: 
Comyns  on  Land.  &  Ten.  226;  Crabbe  on  Beal  Prop.  199.  Bent 
can  not  be  apportioned  in  respect  to  part  of  the  time,  except  as 
proyided  by  statute  11  Geo.  11.,  c.  16,  sec.  19,  which  does  not 
apply  to  this  controyersy:  Clun's  Case,  10  Oo.  128;  Comyns  on 
Land.  A  Ten.  129;  Crabbe  on  Beal  Prop.  228;  8  Eenf  s  Com.  469. 

In  Delaware,  howeyer,  a  dillSarent  rule  preyails,  under  an  act 
of  assembly:  Stayion  y.  Morris,  4  Harr.  (Del.)  224.  The  conse- 
quence of  the  common-law  doctrine  is,  that  in  cases  not  within  the 
statute  of  Cteorge,  supra,  when  the  title  of  the  landlord  expires, 
the  tenant  is  liable  to  pay  no  person  at  all  for  the  preyious 
time,  unless  a  claim  can  be  enforced  in  behalf  of  the  assignee 
of  the  reyersion.  That  this. may  be  done  where  the  claim- 
ant is  a  purchaser  at  sheriff's  sale,  under  a  judgment 
rendered  after  the  lease,  we  haye  seen;  and  if  the  same  result 
does  not  foUow  a  purchase  under  a  judgment  obtained  before 
the  lease,  so  as  to  giye  the  whole  rent  to  the  purchaser,  he 
would  take  the  land  and  the  profits  from  the  day  of  sale, 
and  the  landlord  would  get  no  compensation  for  the  preyious 
occupation  of  the  premises  by  the  tenant.  It  results,  then, 
that  by  allowing  the  purchaser  to  take  all  the  rent  becoming 
due  after  the  sale,  it  adds  so  much  to  the  yalue  of  the  lessor's 
interest  in  the  land  at  the  time  of  sale,  and  secures  to  him 
the  benefit  of  the  partial  rent,  not  due  at  that  time,  in  the  only 
way  that  it  can  be  done  consistently  with  established  rules  d 
kw. 
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We  are  next  to  inquire  whether  the  ciroomstanoe  that  the 
tenant  accepted  the  orders  of  the  landlord  for  part  of  the  rent, 
before  it  was  payable,  takes  the  case  without  the  operation  of 
the  principles  above  stated.  We  do  not  perceive  that  the 
plaintiff,  as  assignee  of  so  much  of  the  rent,  occupies  any  better 
position,  as  against  the  purchaser,  than  the  landlord  himflelf 
would  if  these  orders  had  not  been  given.  He  must  be  pre- 
sumed to  have  had  knowledge  of  the  judgment,  and  of  its  l^;al 
consequences  il  enforced.  The  defendant,  in  a  judgment  binding 
his  land,  can  not  create  liens  to  the  prejudice  of  the  plaintiff. 
All  persons  dealing  with  him  in  reference  to  the  land  acquire 
rigbts,  if  any,  in  subordination  to  the  judgment  lien.  It  can  not 
bo  maintained  that  a  debtor  so  situated  may,  by  making  a  lease 
aud  anticipating  the  payments  of  the  rent,  affect  the  value  of  the 
plaintiff's  security  for  his  debt.  If  such  an  arrangement  were 
made  for  the  purpose  of  defeating  the  recovery  of  the  plaintiff's 
claim,  the  fraud  would  avoid  it.  But  such  a  lease  might  be 
made  in  good  faith.  The  defendant  might  deem  himself — nay,  he 
might  in  fact  be — able  to  pay  the  judgment  debt,  and  design  to 
satisfy  it  out  of  other  means,  and  fail  in  his  honest  and  reasonable 
expectations.  Fraud  could  not  be  precQcated  of  such  a  case;  bat 
would  the  lease  stand  against  the  judgment  lien?  Surely  not. 
The  piinciple  is  the  same  whether  the  tenant  is  in  under  a  long 
lease,  or  renting  from  year  to  year. 

We  think  that  the  argument  on  the  part  of  the  appellant  oyer- 
looks  the  interest  of  the  judgment  creditor,  and  his  relation  to 
the  matter  in  controversy.  It  is  true  that  the  sheriff's  sale  sub- 
stitutes the  purchaser  in  the  place  of  the  landlord;  but  as  of  what 
time  ?  Not  only  as  of  the  time  of  the  sale,  but  as  to  his  title  and 
interest  at  the  date  of  the  judgment.  He  is  substituted  by  law 
in  the  place  of  the  judgment  creditor:  Spindler  v.  Atkinson,  3 
Md.  423  [56  Am.  Dec.  755],  and  cases  cited.  Whatever  the 
creditor  may  lawfully  sell,  under  his^.  /a.,  another  may  buy 
and  obtain  title  to;  and  if  the  defendant  can  not,  by  a  sale  or  bj 
acknowledging  junior  liens,  affect  the  creditor's  security,  how 
can  the  same  result  be  produced  by  leasing  the  premises?  We 
agree  that  the  right  to  alien  is  not  lost  by  the  operation  of  the 
judgment,  and  that  the  right  to  let  is  less  than  the  right  of  sale; 
but  it  does  not  follow  that  the  party  may  lease  what  he  can  not 
sell,  without  subjecting  his  vendee  to  the  consequences  of  the 
judgment,  as  a  prior  incumbrance.  If  this  were  so,  then  indeed 
the  power  to  let  would  be  superior  to  the  right  of  sale,  and  a 
<2reditor's  judgment,  practically,  would  be  of  no  use  to  him  in 
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•ny  ease  where  the  debtor  thought  proper  to  rent  oat  the  land, 
and  assign  the  rent  in  adTance.  If  he  may  lease  in  the  rn^itng^ 
Boggestedy  why  may  he  not  sell  the  land?  The  answer  is  the 
same  in  both  instanoes.  Because  either  act  woold  affect  the 
disposition  of  properly  over  which  he  can  exert  no  control,  to 
the  prejudice  of  parties  having  a  prior  claim  upon  it. 

The  payment  of  rent  in  adTance,  CTen  if  these  orders  and  ao- 
ceptances  are  to  be  taken  as  payment  pro  tanto,  will  not  protect 
the  tenant  from  the  effect  of  the  execution  and  sale.  The  pur- 
chaser is  entitled  to  possession,  notwithstanding  the  payment. 
He  may  turn  him  out  and  disaffirm  the  lease,  in  which  event  the 
tenant,  as  we  have  seen,  will  go  free  altogether,  by  reason  of  the 
eviction  under  a  superior  title.  But  here  there  was  no  eviction: 
Salmon  r.  Smiih,  1  Wm.  Saund.  206,  and  note;  Bmnei  v.  BiiUe, 
4  Bawle,  889.  The  arrangement  between  the  tenant  and  the 
purohaser  was  not  an  ouster  or  expulsion  of  the  latter.  If  it 
was  constructively  an  eviction,  it  was  only  temporary,  and  there 
are  authorities  to  show  that  where  the  tenant  returns  and  occu- 
piea  the  premises,  even  after  an  actual  ouster,  the  right  to  the 
rent,  once  suspended,  is  restored:  Bwni  v.  Cope,  Cowp.  248;  1 
Sehr.  N.  P.  482,  600;  (7ibe2»  V.  i3ta,  1  Leon.  110.  It  was  held 
in  Bermei  v.  BitUe,  mipra^  as  the  result  of  an  unbroken  chain  of 
authorities,  that  an  entry,  without  expulsion  of  the  lessee,  will 
not  produce  a  suspension  of  the  rent.  Here  the  lessee  remained 
on  the  land,  and  acknowledged  the  purohaser  as  his  landlord, 
without  any  intennission  whatever. 

The  principles  of  apportionment,  particularly  as  applicable  to 
rent,  are  discussed,  and  the  authorities  collected,  in  the  notes  to 
An^'t  (7ate,  1  Swans.  887.  We  consider  the  rule  established 
tiiat,  with  the  exception  of  cases  arising  under  the  statute  of 
George,  supra,  rent  can  not  be  apportioned  as  to  time,  and  that 
the  person  entitled  to  the  estate  when  the  rent  falls  due  must  have 
the  entire  amount  payiible  at  that  time.  Even  in  a  case  within 
the  equity  of  the  statute,  where  the  rent  had  been  actually  paid 
bj  an  under-tenant  to  his  lessor,  a  tenant  for  life,  on  the  day  it 
became  due,  and  the  lessor  died  on  the  same  day,  his  executor 
was  held  to  account  with  the  remainderman  for  what  was  so 
paid  to  his  testator,  on  the  ground  that  the  lessor  had  no  remedy 
before  his  death  to  compel  payment,  and  the  rent,  therrfcnie, 
passed  to  the  next  owner  of  the  estate:  Lord  Bockmgham  v. 
Penrice,  1  P.  Wms.  177;  Lord  Bockmgham  v.  Oxendm^  Balk.  678; 
8my(h'9  OoBe,  wpra.  The  decree  in  tiiat  case  declared  that,  as  to 
the  tenant  who  had  paid  the  rent  before  it  became  due,  it  was  a 
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good  pajxnenty  because  the  lessor  lived  untQ  fhe  rent-day,  and 
tbat  his  executor  most  make  the  same  good  to  the  person  enti- 
tled in  remainder.  It  f oUows  that  if  the  lessor  had  died  before 
the  rent-day,  the  payment  to  him  would  not  have  discharged 
the  tenant,  on  the  principle  that  the  lessor's  interest  must  con- 
tinue until  the  rent  falls  due  to  entitle  him  to  receiTe  and  retain  it. 
We  must  presume  that  the  purchaser  in  this  case  bought  the  land 
with  reference  to  and  in  reliance  upon  the  obligations  of  the 
tenant,  and  his  own  rights  as  vendee,  and  in  accordance  wiA 
what  we  take  to  be  the  rules  of  law  by  which  these  are  to  be  as- 
certained, the  judgment  must  be  affirmed. 
Judgment  affirmed. 


fiioHT  xo  Rbrt  Rmkevd  Pasbib  oil  OcfKTMTunM  ov  Lavd  90  i 
OibboM  ▼.  DiUmgkam,  60  Am.  Deo.  23S;  CkiUU  r.  Omtk,  49  Id.  IM^  sad 


Bmrr  Bbskbtkd  ov  Lxasi  fob  Ybabs,  bat  not  due  at  the  tim 
with  the  rerereion  to  the  pnrohMer  of  the  leMor's  interest  at  an  ezeoatta 
•ale,  and  can  not  affeerwarde  be  enbjeoted  to  the  payment  of  the  debto  of  the 
leiaor:  Note  to  J>etwer  t.  Eiee^  84  Am.  Deo.  S90;  Ooiqf  t.  ^Tr^poty,  60  Id. 
681,andnote.  Bent  is  hioident  to  the  vevcndons  JfiMNy  T.iroft»66Id.2Mf 
Burden  ▼.  Thayer^  37  Id.  117,  and  note. 

Whbn  BvicnoN  la  Dimnu  to  Glaik  loa  Bbht:  See  note  to  Mm  ¥• 
Ccmatoek^  53  Am.  Deo.  373. 

ArPOBnoimaiiT  or  Rbmt.— Rent  nay  be  apporfebned  between  landUwd 
and  porohaeer  at  ■heriff'e  lale:  Jf oors  ▼.  Tm*jptm^  40  Am.  Desi  660L  In  the 
note  to  this  oaee,  the  oaeee  npon  the  sabjeot  ol  the  apportkmmit  ol  na^ 
generally,  are  ooUepted. 

Cbbditob  Aoquxbis  bt  JuMUfBHT  A  Lnv  VKur  Aui  Bbai.  Brass  ta 
whiohbU  debtor  had  the  legal  title:  CTMbnoM  JSM«  t.  JTtnftaO,  68  Id.  6nL 
8aoh  lien  binda  the  estate  of  the  Judgment  debtor  agafavt  any  enbeeyient  aol 
of  the  latter,  bait  he  aoqnirea  no  intaieet  or  estate  in  the  property:  Jkmm  t. 
Owtuby.  66  Id.  106,  and  note. 

Thb  PBDraPAL  0A8B  18  omD  hi  DaOqr  t.  CHwet,  S7  Hd.  440^  to  the 
point  that  a  porohaeer  at  aheriff 's  sale,  ae  an  airignee  at  law,  ia  entitled  ta 
the  rent  which  aoemea  or  becomee  payable  after  the  day  of  sale,  prorided 
the  poiioerion  ia  not  nirrendered  to  him.  It  ia  oited  to  the  oame  point  hi 
Qitumdaffet  t.  Cbylor,  88  Id.  288,  and  hi  Ahm%  t.  WhiU.  89  Id.  409-418^ 
where  the  ooort  alio  refer  to  its  doctrine,  that  a  delondant,  In  a  Jndgmeaft 
binding  hit  land,  can  not  create  Uena  npon  It  to  the  preJocUoe  of  the  Jndg* 
ment,and  that  all  penona  dealmg  with  hhn  with  referenoe  to  thehmd  ae- 
qoire  righti,  if  any.  In  enbordinatlon  to  the  Jndgment  lien,  aa  well  iettied< 
It  la  agahi  dted  to  thia  hotter  point  hi  Jfonloa  T.HoyCttU.  881  II  ii 
leteied  to  avyiMnie  hi  ^6f«Mf  T.  AitkMH  40  Id.  ilftHlO^ 
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ShEPLET  t'.  RixrjsB. 

[7  Mamtlaxd,  408.] 
If  n  SsTTLRD  Law  of  Maryland  that  althouoh  EQUirr  wnii  vor  Iv- 
TKBFERK  BT  INJUNCTION  to  rostnun  »  trespasser  merely  as  snoh,  yefe  it 
will  interfere  where  the  injary  aboat  to  be.  oonmiitted  would  be  irrep- 
arable, or  where  the  legal  remedy  woald  be  insufficient,  or  where  the 
trespass  goes  to  the  destruction  of  the  property  as  it  had  been  held  and 
enjoyed,  or  to  prevent  a  multiplicity  of  suits. 

LrJTTNOTION    WILL    BB    GRANTED    TO    RSSTRAIN    DSSTBUOnON    OF    TDCUBy 

Ornambntal,  and  Fruit  Trees,  as  the  destrootion  of  such  would  be 
a  case  of  great  and-  irremediable  mischief  for  which  compensation  oonld 
not  be  made  in  damages,  as  it  reaches  to  the  very  substance  and  valna  of 
the  estate,  and  goes  to  the  destruction  of  it^  in  the  character  in  which  il 
is  enjoyed. 

Baob  Case  must  be  Considered  with  Bbfbrenoi  to  Nature,  Ohab> 
AOTER,  AND  Ck>NDinoN  of  the  property  to  be  protected,  where  an  injunc- 
tion is  asked  to  restrain  trespass  for  destroying  such  property. 

IvjUNonoN  will  be  Granted  when  It  AmARS  that  Oomflainant  n 
Owner  of  Piece  of  Land  upon  Which  is  situated  his  dwelling,  and 
part  of  which  is  grown  to  timber,  particularly  valuable  as  such,  which 
timber  protects  his  dwelling,  and  is  ornamental  to  his  ftmn,  if  it  appears 
that  defendants  hsTe  cleared  part  of  said  timber  land,  and  haye  laid  II 
waste,  and  oouTerted  it  into  pasture,  and  that  they  are  continuing  their 
depredations  upon  the  timber  left  standing,  and  are  cuttmg  it  down,  and 
are  oonverting  it  into  pasture;  as  such  acta  constitute  an  irremediable 
and  irreparable  damage,  loss,  and  Injury. 

Bquitt  will  Interfere  as  Much  to  Protect  Natural  Trees  nrab 
Which  Party  has  Built  his  dwelling  as  ornamental  and  shade  tresa 
planted  by  him.  The  jurisdiction  of  equity  does  not  depend  on  the 
worth  of  the  trees  merely  as  wood  or  timber,  but  on  their  location  as 
part  of  an  estate. 

This  bill  was  filed  bj  the  complaaBanty  a&d  ahowB  that  he  is 
seised  in  fee  simple  ojf  a  two-hundred-and-f orly-aoxe  tract  of 
land  in  Carroll  county,  which  he  has  been  in  the  peaceable  pos- 
session of  for  more  than  thirty  years,  and  that  it  constitates  his 
residence.  A  portion  of  this  tract  of  land  is  cohered  with  tim- 
ber, such  as  oak,  chestnut,  hickory,  and  other  growth.common 
to  that  part  of  the  country.  That  this  timber  land  was  par- 
ticularly valuable  to  complainant,  and  that  its  destruction  would 
cause  him  great  and  irreparable  injury.  This  timbw  was  so 
situated  with  reference  to  his  house  that  it  sheltered  it  from 
storms  and  shaded  it  from  the  sun,  and  was  ornamental  to  his 
grounds.  The  bill  then  charges  that  defendants  upon  friTolons 
pretenses,  and  without  plaintiff's  oonsent,  entered  upon  the 
grouiids  and  commenced  to  fell,  cut  down,  dmtioj  and  waste 
ttds  timber  land,  and  eouTerted  the  irood  lo  cut  ta  his  ows 


Digitized  by  LjOOQiC 


872  Shiflkt  v.  Bitieb.  piarylaiidp 

use.  The  bill  ooneliickB  with  a  pxayer  for  sabpoenas  to  defend- 
ftnts  to  answer  for  an  injunction  reetnuning  them  from  oom- 
mitting  fmrther  waste  on  any  part  of  the  ground,  and  for  an 
aooount  for  timber  already  destroyed,  and  for  general  relief. 
Defendants  demurred  to  this  Ull,  and  the  oourt  below  anstaiii* 
ing  it,  complainant  appealed. 

JfiOer  and  Baymand,  for  the  appellant. 

MauMy  and  Palmer,  for  the  appellees. 

By  Oourt,  Tdok,  J.  The  doctrines  of  equity  applicable  to 
cases  like  the  one  now  before  us  are  so  fully  considered  in  the 
reported  decisions  of  this  court,  and  the  authorities  there  re* 
f  erred  to,  that  we  deem  a  review  of  them  altogether  unnecesaaxy^ 
We  consider  it  the  settled  law  of  this  state,  that  although  an  in- 
junction  will  not  be  granted  to  restrain  a  trespasser  merely  be- 
cause he  is  a  trespasser,  yet  equity  will  interfere  where  the 
injury  is  irreparable,  or  where  full  and  adequate  relief  can  not  be' 
granted  at  law,  or  where  the  trespass  goes  to  the  destruc- 
tion of  the  property  as  it  had  been  held  and  enjoyed,  or  where 
it  is  necessary  to  prevent  multiplicity  of  suits.  This  power  has 
been  exerted  to  restrain  the  destruction  of  timber,  ornamental^ 
and  fruit  trees,  on  the  ground  that  these  axe  cases  of  great  and 
irremediable  mischief,  which  damages  could  not  compensate,  be- 
cause it  reaches  to  the  very  substfuice  and  value  of  the  estate, 
and  goes  to  the  destruction  of  it  in  the  character  in  which  it  is  en^ 
joyed:  WkUe  t.  Flannigain,  1  Md.  644  [64  Am.  Dec.  668];  Jerome 
V.  Bass,  7  Johns.  Oh.  816  [11  Am.  Dec  484].  According  to  Mr. 
Justice  Story:  "If  the  trespass  be  fugitive  and  temporary,  and 
adequate  compensation  can  be  obtained  in  an  action  at  law,  there 
is  no  ground  to  justify  the  interposition  of  courts  of  equity. 
Formerly,  indeed,  they  were  extremely  reluctant  to  interfere  at 
all,  even  in  regard  to  repeated  trespasses.  But  now  there  ia 
not  the  slightest  hesitation,  if  the  acts  done  or  threatened  to 
be  done  to  the  property  would  be  ruinous  or  irreparable,  or 
would  impair  the  just  enjoyment  of  the  property  in  future. 
If,  indeed,  courts  of  equity  did  not  interfere  in  cases  of  this 
sort,  there  would  be  a  great  failtue  of  justice  in  the  country:'* 
2  Story's  Eq.  Jur.,  sec.  928.  See  also  Amelung  v.  Seekamp,  9 
Gill  &  J.  468;  EamiUm  v.  Ely,  4  Gill,  84;  Oanal  Co.  ▼.  Taung^ 
8  Md.  480;  Oreen  t.  Eeen,  4  Id.  98. 

We  do  not  understand  the  counsel  to  diffiar  as  to  the  prinoi* 
pies  governing  cases  of  this  description.  The  point  of  contest 
b  whether  the  present  bill  of  complaint  shows  a  state  of  tmetm 
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antitliiig  <he  appdlant,  who  was  the  compbttnant  beiow»  to  fhe 
relief  he  seeka.  In  deddixig  this  part  of  the  controversy,  lit- 
tle aid  can  be  drawn  from  adjudged  cases,  as  they  rarely  if 
ever  present  the  same  state  of  &cts,  and  eadi  most  be  consid- 
ered with  reference  to  the  nature,  character,  and  condition  of 
the  property  to  be  protected:  White  t.  Flannigam,  supra. 

Unlike  most  of  the  cases  referred  to,  there  is  no  dispute  here 
as  to  the  &cts  on  which  the  alleged  equity  rests.  But  the  ar- 
gument on  the  part  of  the  appellee  is,  that  the  bill  does  not 
state  a  case  to  satisfy  the  conscience  of  the  court  that  the  eharge 
and  apprehension  of  irremediable  injury  is  well  founded,  ao» 
cording  to  the  cases  of  Amdwng  t.  Seekamp,  9  Gill  &  3.  468; 
SamUUm  t.  Wy,  4  Gill,  84.  Upon  this  point,  howerer,  we 
think  there  is  no  reasonable  ground  for  doubt. 

The  averments  admitted  by  the  demurrer  show,  substantially, 
that  the  land  belongs  to  the  complainant,  and  is  occupied  bj 
bim  as  his  dwelling  plantation;  that  a  portion  of  the  estate  was 
in  timber,  particularly  valuable  as  such,  as  i^ell  as  for  the  pro* 
teotion  of  the  dwelling,  besidet  being  ornamental;  that  the  de- 
fendants, without  authority,  have  cleared  part  of  that  timber 
land,  and  converted  it  into  waste  and  pasture  land,  and  that 
Umj  are  continuing  to  cut  down  the  tunbw,  and  to  convert 
the  rest  of  the  timber  land  into  vraste  and  pastore  land,  destroy- 
ing the  forest  trees  that  served  to  shelter  his  dwelling  from  the 
inekmeney  of  the  vrinter  season,  and  to  afford  shade  to  his 
famity  in  sommer,  depriving  the  owner  of  the  use  of  all  the 
timber  on  the  farm  by  its  utter  destmction,  to  his  great  and 
iflrepaiaUe  damage,  loss,  and  injury. 

We  see  by  the  bill  that  the  timber  is  of  descriptions,  though 
eommon  to  that  section,  particularly  valuable  and  indispensable 
to  fsims  in  every  part  of  the  state;  without  which  they  can  not 
be  worked,  ezoq^it  at  great  and  constantly  recurring  inconven* 
ienee  and  expense  to  the  proprietors;  and  the  whole  of  the  tim* 
Lar  land  on  this  plantation  is  the  subject  of  these  continued 
aets.  If  such  grievances  do  not  furnish  a  strong  case  of  tres- 
fHUM,  going  to  the  destruction  of  the  inheritance,  where  the 
mischief  is  remediless:  Amdung  v.  Seehaimp^  9  Gill.  &  J.  474; 
U  ihey  do  not  necessarily  reach  the  veiy  substance  and  value  of 
ihe  estate,  and  go  to  the  destruction  of  it  in  the  character  in 
wliieh  it  is  enjoyed:  Jerome  v.  Baee^  7  Johns.  Oh.  816  [11  Am. 
Dee.  484];  if  they  do  not  impair  the  just  enjoyment  of  the  prop- 
erly, in  future,  as  a  dweUing  plantation:  2  Stoa/sBq.  Jur.  988^ 
H  it  difloott  to  imagine  a  case  of  trespass  in  which  equily  should 
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interfere.  Todeny  relief  imderaadieixciimBiaiioeBivoiild  be  to 
declare  that  the  dentniotioii  of  all  the  timber  on  a  farm^  and 
the  oonTersion  of  the  land  into  waste  and  pasture  land,  thereby 
permanently  injuring  its  Talne  as  a  farm,  and  impairing  the 
comfortable  occupancy  of  the  dwelling  and  ont-honses,  by  re- 
moying  shade  and  ornamental  trees,  is  an  ordinary  trespass  to 
be  compensated  in  damages  at  law — a  position  wldch  we  think 
can  not  be  maintained.  If  the  trees  had  been  planted  for  shade 
or  ornament,  we  suppose  that  according  to  adjudged  cases,  the 
question  would  be  too  dear  for  argument.  What  diffarenoe,  in 
principle,  can  there  be  between  such  trees  and  others  so  situ- 
ated in  reference  to  the  dweDing  as  to  afford  the  same  couTen* 
ience  and  enjoyment  to  the  proprietor  and  his  family?  A  man 
has  a  right  to  select  his  building  site  near  to  or  in  the  midst  of 
a  wood,  for  the  benefit  of  the  protection  afforded  by  the  trees, 
with  as  just  a  daim,  in  equiiy,  to  have  them  preserred  as  if 
th^  were  costty  exotics  transplanted  for  shade  or  ornament 
only.  The  griemnce  is  more  to  be  complained  of  where  the 
land  is  peculiarly  Taluable  by  reason  of  its  standing  timber,  as 
ssnontinT  to  its  profitable  enjoyment. 

The  jurisdiction  of  equiiy  does  not  depend  on  the  worth  of 
the  trees  merely  as  wood  or  timber,  but  on  their  location  aa 
part  of  an  estate,  rendering  it  more  TaluaUe  by  reason  of  the 
uses  to  which  they  are  or  may  be  deroted,  the  destruction  of 
which  would  materially  impair  the  enjoyment  of  the  properly 
as  held  and  occupied  at  the  time  of  the  trespass.  It  is  true 
that  actions  at  law  might  be  maintained,  and  exemplary  dam- 
ages perhaps  would  be  awarded  but  we  hold  that  in  such 
cases  there  is  something  to  be  regarded  beyond  the  mere  pecu- 
niary Talue  of  the  trees  and  the  punishment  of  the  trespasser 
by  the  yerdict  of  a  jury.  The  owner  of  properly  is  entitled  to 
be  protected  in  its  just  and  reasonable  enjoyment,  or  to  have 
full  and  complete  remuneration  for  being  disturbed  therein; 
and  whenever  the  comrt  can  see  that  the  acts  complained  of  are 
of  a  character  necessarily  to  affect  permanentiy  such  use,  and 
do  not  admit  of  perfect  pecuniary  compensation,  that  **  the  en-  * 
jqyment  of  the  estate  will  be  so  affected  by  the  destruction  of 
the  trees,  as  to  make  the  alleged  damage  irreparable,''  Oreen  r. 
Keen,  4  Md.  106,  it  would  a  denial  of  justice  not  to  stay  the 
hand  of  the  destroyer,  who,  in  pleading,  admito  himself  to  be 
a  wrong-doer,  invading  the  possessions  of  another,  and  perpe- 
trating acte  of  intolerable  outrage  on  property  to  which  he  aeli 
up  no  right,  and  has  no  pretense  of  titte. 
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For  these  roMKmSy  we  think  that  the  decree  of  the  court  be- 
low dismiflsmg  the  bill  should  be  rerersed,  and  the  oanse 
remanded,  with  liberty  to  the  appellees  to  answer  and  haTe  the 
case  presented  on  its  merits:  IbUon  t.  Ihlaon,  8  QiU,  876. 
T^ether  the  complainant  will  be  entitled  to  the  five  pounds 
fine,  under  the  act  of  1785,  chapter  72,  section  28,  will  depend 
on  subsequent  proceedings  in  the  court  below. 

Decree  reversed,  and  cause  remanded,  with  costs  of  the  ap- 
peaL 

EoQLisTOR,  «f«9  dissented* 


iMJUHonoH  WILL  SB  QmAMTMtk  AOAinv  TtoBtAm  prodndng  mliehM 
whioh  rmehm  to  the  twj  iiibstMioe  end  vsIim  of  the  eitoto,  and  goes  to  Hm 
dattmctUm  of  it  in  the  ohaxaoter  in  whioh  it  it  enjoyod:  Wkia  t.  FUmtU' 
gtdM^  M  Am.  Doo.  668.  In  tho  noto  to  this  omo  tho  prior  dtoiiioiii  in  thii 
•eriM  npon  tho  qnootion  of  enjdning  treepMi,  aio  ooUeoted. 

iBJUVonoir  hat  bs  Obahtbd  to  Tkmvest  Tbbmatkked  Tbupisb  and 
'  waoto,  whero  tho  dofondant  is  inidlTent,  and  tho  injury  to  the  oompbdnant^a 
^Mopeity  would  be  otherwiw  irreparable.  Toanthoriae  tho  i»nanoe  of  an  in- 
Junction  in  such  a  oaee,  it  is  not  neoessary  that  the  acts  threatened  should  have 
l>een  oommitted;  it  is  quite  sufficient  if  the  party  insiBts  on  his  right  to  do 
tliem,  and  especially  if  he  makes  advanoss  towards  their  commission;  Lyon 
▼.  iTiml,  46  Am.  Deo.  816.  In /STmia  ▼.  P€«fo^  40  Id.  667,  and  note,  tho 
question  of  injunction  to  prevent  trespass  is  treated  oL 


FmOLBT  V.  FmOLEY. 

[T  MaxxXiAMD,  887.] 

'WknuK  PLAiNTifr,  Who  has  Filid  Obioinal  Bni.  loa  Dxtoboi,  aftsr- 
warda  files  a  supplemental  bill  reaffirming  the  charges  made  in  the 
original  bill,  without  objection  from  defendant,  it  is  properly  a  part  of 
tho  case,  and  evidence  of  acts  supportive  of  the  plaintiff's  case,  which 
occurred  after  the  filing  of  the  original  bill,  but  prior  to  the  filing  of  the 
supplemental  one,  are  admissible  in  evidence. 

Xv  Fbocxkdimo  for  Ditobgs,  whssi  ThAnmww  Seeks  also  to  havi 
Pbbd  from  defendant  to  Us  sister  set  aside,  and  for  that  purpose  makes  the 
sister  a  party,  if  the  sirtsr  answers  without  objection,  she  must  be  con- 
sidered as  having  submitted  her  rights  under  that  deed  for  adjudication 
insuoh  proceeding. 

To  CnsAiH  ExrsNT  Win  Staiom  in  Kblatook  to  hxb  Husband,  in 
reference  to  her  daim  upon  him  for  support  or  for  alimony,  in  the  same 
attitode  that  a  creditor  stands  towards  his  debtor.  This  is  so  under  tho 
statute  of  Elinbeth. 

|>IFfBRSNGS  BirWXUr  CONTSTANOS  DT  FbAUD  OF  GrXDITOBS  AND  IN  FbAUD 

or  Wm  is  this:  A  oreditor's  claim  upon  Us  debtor's  estate  is  such  that 
tho  debtor  can  not»  even  by  a  bonaJUU  gift  of  any  part  of  his  propsity 
to  a  third  person,  impede  a  ereditor  in  the  collection  of  Us  debt.    Such 
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tnnsfer  would  be  volimtaiy,  and  void  as  against  cMditora.  Bat  in  Hm 
ease  of  a  wife,  the  husband  having  the  free  and  unlimited  right  to  ali«n- 
ate  his  property  at  will,  if  the  oonveyanoe  is  not  made  with  the  actual 
intent  of  defrauding  the  wife,  the  transfer  will  be  snstained,  althongh  th« 
wife  is  thns  left  without  the  means  of  subsistence. 

Knadsquaot  of  Ck>Nsii>RRATiON,  IN  OsDEB  TO  AvoiB  Deed,  most  be  ao 
glaringly  so  as  to  stamp  the  transaction  with  fraud  and  to  shock  the 
common  sense  of  honesty.  The  sale  of  property  worth  eight  hundred 
dollars  for  two  hundred  dollars  does  not  amount  to  such. 

Answer  in  Chanoebt,  when  Bbsponsivk  to  Bill,  is  Conolusive,  unless 
contradicted  by  two  witnesses,  or  one  witness  and  corroborating  circum- 
stances. 

If  Hu8BAin>  Has  No  Estate,  No  Aumont  gan  be  Allowed,  as  alimonj 
is  an  allowance  out  of  the  husband's  estate. 

Lib  Pendens  Has  No  Application  to  Action  vob  Divobob  and  petition 
for  alimony;  but  is  a  proceeding  directly  relating  to  the  thing  or  prop- 
erty in  question. 

This  is  a  proceeding  for  diyorce  brought  by  Elizabeth  Eeig^ej 
against  Isaac  Eeiglej.  The  original  biU  was  filed  Febroaiy  7. 
1846.  The  complainant  afterwards  obtained  leave  of  court  to 
file  a  supplemental  or  amended  bill,  which  bill  they  filed  Sep- 
tember 23,  1848.  This  supplemental  biU  reiterated  all  the 
charges  made  in  the  original  bill,  and  repeated  the  prayers 
therein  made,  to  wit,  charged  defendant  with  having  abandoned 
and  deserted  his  wife,  with  having  &iled  to  support  her,  and 
with  leading  an  indolent  and  idle  life;  allied  that  he  was  enti- 
tled to  a  future  interest  in  the  estate  of  his  deceased  father,  and 
prayed  for  a  divorce  a  vinctdOf  for  support  for  herself  and  chilr 
dren  out  of  defendant's  estate,  for  the  care  and  guardianship  of 
such  children,  and  for  an  injunction  restraining  defendant  from 
disposing  of  his  property  until  the  further  order  of  the  court 
The  supplemental  bill  further  charges  that  for  the  purpose  of 
defeating  complainant's  claim  for  alimony,  defendant  confeder- 
ated and  colluded  with  Mary  Ann  Feigley,  his  sister,  and  on 
the  tweniy-eighth  of  October,  1847,  conveyed  to  her  all  his  ex- 
pectant interest  in  his  said  father's  estate  for  an  inadequate, 
pretended,  and  trifling  consideration  of  two  hundred  dollars. 
That  said  consideration  was  merely  formal,  and  that  liaiy  Ann 
had  full  knowledge  of  complainant's  bill,  and  was  so  notified 
by  complainant,  and  warned  not  to  pay  the  consideration.  The 
bill  further  charges  that  defendant  Isaac  absents  himself  from 
the  state,  but  having  recently  returned,  he  has  declared  his  in- 
tention of  again  leaving  the  state.  The  bill  then  requires  Ifary 
Ann  to  answer  if  she  has  paid  the  above-mentioned,  pretended 
oonsideration,  and  if  bo,  when  and  how,  and  prays  that  this 
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deed  may  be  dedaved  Toid.  It  further  pnt ji  for  snpport  for 
benelf  and  ohfldreiiy  for  proridon  to  enable  her  to  oany  on  thia 
proceeding.  leaao  Feigley's  answer  to  both  the  ori^nal  and 
amended  bills  denies  all  the  matters  ohaiged  as  ground  for  a 
diToroSy  admits  a  partial  separation  and  non-interoonrse,  but 
justifies  it  because  of  the  bad  conduct  of  his  wife;  he  admits 
having  failed  to  proride  for  his  family,  but  alleges  his  inability 
to  do  so;  he  admits  the  execution  of  the  deed  to  his  sister,  bub 
alleged  that  it  was  bonaftde  in  every  particular.  The  answer  of 
Mary  Ann  Feigley  makes  a  like  denial  and  alleges  that  the  deed 
was  executed  and  accepted  in  entire  good  fiiith.  The  testimony 
of  the  witnesses  went  to  show  that  the  alleged  acts  of  abandon- 
ment and  desertion  were  true,  but  it  went  to  show  that  said  acts 
wme  committed  and  took  place  after  the  filing  of  the  original 
but  prior  to  the  filing  of  the  amended  bill.  The  court  below  in 
its  judgment  diToroed  the  parties  a  menm  ei  (horo,  awarded  to 
pUiii«<r  the  custody  of  her  children,  and  an  allowance  of  one 
hundred  and  fifty  dollars  per  annum  out  of  defendant's  estate, 
and  vacated  the  deed  to  Mary  Ann  Feigley.  The  remaining 
fsets  appear  from  the  opinion. 

SMey,  for  the  appellants. 

Spencer t  for  the  appellee. 

By  Court,  Mason,  J.  The  supplements!  bill  having  been  re- 
eeived  without  objection  on  the  part  of  the  defendants,  we  must 
treat  it  as  properly  a  part  of  the  case.  It  having  reaverred 
the  substantial  allegations  of  the  original  bill  as  to  the  conduct 
of  the  husband,  which  constituted  the  ground  of  the  plaintiff's 
q[iplication  for  her  divorce,  we  must  treat  the  &cts  deposed  to 
l]y  the  several  witnesises  as  supportive  of  the  plaintiff's  case, 
although  most  of  those  facts  occurred  subsequent  to  the  filing 
of  the  original  bill,  but  prior  to  the  filing  of  the  supplements! 
bill.  The  testimony,  we  think,  under  those  circumstances,  fully 
sustains  the  plaintiff  %  case,  and  entitles  her  to  her  divorce  a 
flRsnsa  ei  (hero.  So  much  therefore  of  the  decree  as  grants  the 
divorce  is  affirmed.  The  defendant,  Mary  Ann  Feigley,  having 
answered  the  supplemental  Hll,  so  far  as  the  same  relates  to  the 
conveyance  under  which  she  claims  without  objection,  must  be 
regarded  as  having  submitted  her  rights  under  that  deed  for  adju- 
dication under  the  present  proceedings.  The  supplemental  bOl, 
smong  other  things,  seeks  to  vacate  the  deed  from  Isaac  Feigley 
to  his  sister  Mary  Ann,  upon  the  ground  of  its  having  been  made 
bandnlently,  to  defeat  the  marits!  rights  of  the  complainant 
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The  first  oljaotion  taken  bj  the  defendant  to  ibis  UU  is,  tlmt 
there  does  not  subsist  sncb  a  relation  between  a  husband  and  wife 
as  would  entitle  the  latter  to  assail  her  husband's  conyeyunom 
upon  the  ground  of  fraud,  as  might  be  done  in  the  ease  of  an 
ordinaiy  creditor  at  common  law»  or  under  the  statute  of  Elisa- 
beth, who  finds  himself  hindered,  delayed,  or  defrauded  bj 
means  of  such  a  conyeyanee.  In  other  words,  does  the  wife 
stand  in  relatioii  to  her  husband,  in  reference  to  her  claim  iqK>n 
him  for  a  support,  or  for  alimony,  in  the  same  attitude  that  a 
creditor  stands  towards  his  debtor?  We  think  to  a  certain  ex- 
tent she  does.  The  language  of  the  statute  of  Elisabeth  is 
surely  broad  enough  to  embrace  such  a  case.  It  provides 
**  that  all  and  eyeiy  grant,  etc.,  for  the  intent  or  purpose  to 
delay,  hinder,  and  defraud  creditors  and  others  of  their  just 
and  lawful  actions,  etc.,  shall  be  Toid,"  etc.  The  statute  seems 
to  design  to  embrace  others  than  those  who  are  strictly  and 
technically  creditors;  and  if  under  such  a  comprehensiTe  danse . 
as  **  creditors  and  others,"  a  wife  who  has  been  made  the  victim 
of  her  husband's  fraud  is  not  to  be  included,  we  are  at  a  loss  to 
ascertain  to  whom  else  it  was  designed  to  relate.  We  do  not 
wish  to  be  understood  as  carrying  this  doctrine  to  an  extent 
which  would  impose  any  restraint  upon  the  husband  in  the  free 
and  unlimited  exercise  of  his  right  to  alienate  his  properly  at 
will,  even  though  in  the  exercise  of  this  right  he  strips  himflftlf 
of  all  means  of  supporting  or  maintaining  his  wife,  provided  he 
does  so  bona  fide,  and  with  no  design  of  defrauding  her  of  her  just 
claims  upon  him  and  his  estate.  The  fraudulent  intent  in  all 
such  cases  being  the  true  test  of  the  validity  of  the  transaction; 
BioketU  v.  BicheU8,4.  Oill,  105.  There  is  this  difference  between 
the  claim  of  the  wife  upon  her  husband's  estate  and  that  of  a 
creditor  upon  the  estate  of  his  debtor:  in  the  latter  case,  a 
debtor  can  not,  even  by  a  bona  fide  gift  of  the  whole  or  a  part 
of  his  property  to  a  third  party,  impede  his  creditor  in  the  col- 
lection of  his  debt.  Under  sudh  circumstances,  such  a  transfer 
would  be  voluntary,  and  as  against  a  ftotta  fidA  creditor,  void  in 
point  of  law.  Not  so  as  respects  the  gifts  or  voluntary  trans- 
fers by  a  husband  of  his  property  in  relation  to  the  rights  of 
his  wife.  If  not  made  vrith  the  actual  intent  of  defeating  tfaa 
rights  of  his  wife,  they  will  be  sustained,  although  they  leave 
her  without  the  means  of  a  subsistence. 

The  next  inquiry  then  is.  Was  the  deed  from  Isaac  to  his 
sister,  Mazy  Ann  Feigley ,  of  the  twenty-eighth  of  October,  18A7, 
void  upon  the  principles  announced  above  t  Was  it  a  ftcma  fita 
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imiflactiont  or  was  it  the  result  of  a  deliberate  purpose  to  de* 
fraud  the  wife  of  her  claim  to  alimony?  From  the  mttore  of 
such  an  issue  as  is  thus  presented,  we  could  hardly  expect  that  any 
diieoi  testimony  could  be  brought  to  bear  upon  it.  Besting»asthe 
transaction  did»  between  a  brother  and  sister,  dependent  in  no 
way  upon  the  participation  or  concurrence  of  others,  secret,  locked 
up  in  the  bosoms  of  the  two  actors  themselyes,  we  must  look  for 
the  motiyes  and  designs  of  the  parties  in  the  surrounding  dr- 
eumstances  attending  the  transaction,  and  must  call  to  our  aid 
ereiy  fact,  howeyer  remote  and  triyial  it  may  be,  which  can 
throw  light  upon  the  subject. 

In  reference  to  the  defendant  Isaac  Feigley,  the  court  haye 
no  doubt  that  the.deed  in  question  was  executed  in  fraud  of  the 
rights  of  his  wife.  The  original  bill  for  the  divorce  carried  to 
him  notice  of  the  complainant's  purpose  to  subject  his  estate,  if 
possible,  to  liability  for  alimony.  It  contained  a  prayer  for  an 
injunction  to  restrain  him  from  alienating  it.  He  was  also  no 
doubt  impressed  with  a  conviction  that  his  conduct  to  his  wife 
had  been  such  as  to  constitute  just  grounds  for  supposing  that 
this  application  would  be  viewed  with  favor  by  the  court.  Be- 
garding  these  facts  in  connection  with  the  circumstance  that  the 
grantee  was  his  sister,  and  that  the  consideration  upon  which  the 
deed  rested,  two  hundred  dollars,  was  wholly  inadequate  to  the 
value  of  the  property,  which,  incumbered  with  his  mother's  life 
estate,  was  estimated  as  worth  seven  or  eight  hundred  dollars; 
and  of  the  correctness  of  this  estimate  the  court  have  no  doubt,| 
from  the  facts  of  the  case,  independent  of  the  direct  evidence 
of  the  witnesses  upon  the  point. 

The  proof  against  the  defendant,  Mary  Ann  Feigley,  stands 
upon  other  grounds.  There  is  no  direct  evidence  in  the  record 
as  to  the  fraudulent  participation  of  this  defendant  in  this 
transaction,  other  than  the  mere  inadequacy  of  consideration 
contained  in  the  deed.  It  is  not  such  a  glaring  inadequacy  as 
of  itself  to  stamp  the  transaction  with  fraud,  by  shocking  the 
common  sense  of  honesfy,  and  thereby  to  render  the  deed  void. 
But  at  this  stage  of  the  case  we  are  met  by  the  doctrine,  often 
announced  in  this  court,  that  an  answer  of  the  defendant  re- 
sponsive to  the  bill,  denying  the  allegations  therein  made  in 
regard  to  his  motives  and  intentions,  is  conclusive  upon  that 
question,  unless  overcome  by  the  testimony  of  two  witnesses,  or 
ol  one  with  corroborating  circumstances.  In  the  case  now  before 
us,  whatever  may  be  our  views  upon  the  general  merits  of  the 
ease,  we  are  obliged  in  the  formation  of  our  judicial  opinion  to 
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be  oontroUed  1)j  the  principle  annoimeed  abore.  Both  of  tint 
defendants  in  this  case  flatly  deny  the  allegations  of  the  bill  in 
regard  to  their  fraudulent  intention,  and  as  that  denial  has  not 
been  contradicted  by  the  testimony  of  any  intnessy  it  most  be 
taken  as  condusiTe  ni>on  the  question.  The  defendant,  Isaac, 
being  left  entirely  without  property,  no  decree  for  alimony  can 
be  passed  against  him,  alimony  being  an  allowance  out  of  the 
husband's  estate  for  the  support  of  the  wife.  Where  there  is 
no  estate,  there  can  therefore  be  no  alimony. 

The  doctrine  of  lis  pendens  has  no  application  whatever  to 
this  case.  As  well  might  a  pending  action  at  law  to  recoTor  an 
ordinary  debt  be  a  ^pendeiw  as  to  the  property  of  a  debtor  as  a 
proceeding  like  the  present,  the  purpose  of  each  being  to  subject 
the  property  of  the  debtor  to  the  payment  of  debts.  Lis  pendens 
b  a  proceeding  directly  relating  to  the  thing  or  property  in 
question.    The  decree  is  affirmed  in  part  and  reyersed  in  part. 

Decree  affirmed  in  part  and  reyersed  in  part. 

SuFFLiifiiiTAL  Bnis,  KiTUBs  OF,  AKD  WHSV  AxjLOWXD:  Dow  T.  JewsBp 
45  Am.  Deo.  S71;  SUmt  t.  Shew,  42  Id.  579;  AUen  t.  Ta^,  29  Id.  721; 
Omdierv.  PetHi,  19  Id.  399. 

OoHTSTAirGBi  BT  HuBB4in>  DT  FftAun  OF  HD  WoBs  See  ThajfetT.  Tkoffsr^ 
19  Am.  Deo.  211,  and  note. 

OomrsTAKon  Vom  as  to  GasDnoBs:  Hmteiim»n  t.  J^eBqft  80  Am.  Dmw 
260,  and  oMee  died  in  note. 

Ihadbquiot  or  OomnDKRATioir  is  but  Bvn>BROB  or  Fmkvn,  and  to  Justify 
•qnity  In  letting  aside  a  oonveyanoe  for  that  rwiion  alone  masl  be  i 
■o:  Davidmm  r.  LUUet  60  Am.  Deo.  81. 

Abbwbb  or  Equxtt  is  Conoutsivb  whbv  Bmrmnnm  to  the  i 
la  the  hUl,  nnlem  oontmdioted  by  two  witneeMs,  or  one  witnem  and  < 
•tenoee:  2;b<^  t.  <S^»«,  54  Am.  Deo.  395,  and  note;  Prk$T.  McDasaU,  U 
Id.  057;  CkMimofiiseiift&T.  OM80a,58Id.46O^andnote. 

Ld  PBBiNnra,  WHBB  DooKBDni  OF,  noBi  Bov  Atfltx  WkuUm  t.  WettfekU^ 
68  Am.  Deo.  278,  and  note. 

Tkb  pmnroirAL  oasb  is  oixbd  In  Sekttfenstm  t.  </Ariea,28  Md.  605-1^ 
to  the  point  that  when  examining  a  deed  to  aee  if  It  had  iti  ineeptloii  in 
tend,  the  oonrt  mnat  look  for  the  motives  and  designs  of  the  parties,  to 
the  eiroomstanoes  snrronndlng  the  transaetions,  and  ereiy  laot,  however 
trivial,  whiohoan  throw  light  npon  the  snbjeot.  In  ^Mi  t.  IfaHin,  83  Id. 
136-143,  It  is  eited  to  the  point  that  in  any  ease  Involving  a  famdnlsnt  in* 
tent,  any  laot,  however  alight,  if  at  all  relevant  to  the  issoe,  is  admissible  la 
evidenoe.  It  is  dted  hi  Sambam  t.  Ltmg.  41  Id.  107.  to  the  pofait  that  a 
deed  by  a  hasband  may  be  la  faad  of  his  wlfe^  and  wbi  so^  wfll  bo  aa- 
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Hebbiok  v.  Smith, 

[1  OSAl.  1.] 

fiaa  cv  SzATDTm  mat  bi  DioLAaxD  Void  amd  BaMtoum  Yaud,  wImm 
neh  part  oooflkti  with  tho  oonititatioii  of  tho  stetey  whOe  each  reddat 
doM  noi  to  oonfliot. 

LmiWiITumi  mat  Dmlasb  PoiMMMoy  oT  Chbeadt  F&ofxbtt  to  bi  Uv* 
liAWFUi^  wImm  moh  yiopcrt^  would  be  d«iigeioiis»  injorkmi,  or  nozioiisi 
Mid  nifty  bgr  duo  piooeas  of  law,  by  prooeodingi  in  rem,  prorido  for  tbo 
ftbfttomunt  of  tho  niuMUDoe  and  the  pnniihmimt  of  the  offsoder  by  the 
■eisore  end  oonfienetion  of  the  property,  by  the  remonly  aele^  or  deetnio» 
tloa  of  the  nozioiis  artiolee. 

IhamamKTB  Bwonov  of  Massaghubxtts  SxiTun  ot  1862;  ooNcsBimro 
Mahuvaotubb  ahd  Salb  ot  SrauTnous  ob  Intozioatino  Liquob8,  b 
Ib  oonfliet  with  the  fourteenth  ertiole  of  the  dedaretion  of  rights  coiu 
tdned  in  the  constitation  of  that  state,  deolaring  that  eyery  subject  has 
B  right  *'  to  be  seonre  from  all  unreasonable  searohes  and  seisnres  of  his 
psrsoot  his  booses,  his  papers,  and  all  his  possessions,"  beoaose  the  stat- 
nte,  while  it  anthorins  the  issning  of  a  warrant  to  search  dwelling-hooses 
for  ifiritnoos  or  intozioating  liqnors,  does  not  reqniie  the  warrant  nof 
the  oomplaint  therefor  to  state  Uiat  sooh  liqnors  are  kept  by  any  person 
BBBed,  nor  doee  the  statute  limit  the  officer's  right  of  seisnre  to  articles 
dsscribed  by  quantity,  quality,  or  marks,  or  restrict  his  power  of  seizure 
to  liqnors  kept  for  Side.  The  statute  is  further  objeotiooable  because,  oo 
CHuplaint  b^ng  made  that  any  such  liquors  are  kept  in  any  store,  ware- 
house, or  other  place,  for  sale,  a  warrant  must  issue  for  the  seisure  and  re* 
nioral  of  all  liqisors  therein,  whether  kept  for  sale  there  or  not,  or  whethsf 
imported  and  remaining  in  original  packages  or  not.  The  statute  was 
also  held  to  be  lepngnant  to  othv  pflorisions  of  the  hadamental  law  ol 
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Bramovu  laqoaaB  abb  FBonBrr,  al  leMt  Bntfl  tiiey  •■•  Judioiallj  ani 
finally  ooofiaoated  and  ordered  to  be  destroyed. 

FlkOOBBDZNOS  fOB  SBIZUBB  Ain>  CONVISOATION  OF  SFDtrrUOUS   LlQU0B8»  ti 

which  proceeding!  the  owner  is  not  required  to  be  named,  in  wliich  tie  !■ 
not  required  to  be  notified  onleee  known  to  the  officer,  and  in  whidi,  ff 
notified,  he  ie  required  to  appear  forthwith,  cen  not  be  anthoriaed  ante 
the  constitution  of  this  state. 
SCATUTB  AuTHOBiZDio  FoBniTUBB  OT  IiiTOZiCATiiro  LiQUOBS  selaed  by  as 
officer,  unless  the  owner  can  prove  tliat  they  were  lawfully  kept,  isnnooo- 
stitntioiiaL  It  violates  article  12  of  the  Massachusetts  deolanitioQ  of 
rights,  which  declares  that  no  ^'subject  shall  be  arrested  or  deprived 
of  his  property,  immunities,  or  privileges,  or  of  his  life,  liberty,  or  estata^ 
but  by  judgment  of  his  peers  or  the  law  of  the  land,"  becsase  it  throwa 
the  burden  of  proof  upon  the  owner,  and  anthorises  the  forfeiture  of  hia 
property  in  the  absence  of  any  evidence  against  him  or  It. 

BCATDTB  AUTHOBISINO  SUZUBB  AlTD  FOBFUTITRB  OF  IHTOZIGAXIIIO  IdqmmB 

is  not  obnoxious  to  that  part  of  the  constitution  prohilnting  the  taking  of 
private  property  for  public  use  without  making  compensation  therefor. 
If  such  liquors  can  be  rightfully  taken  at  all,  it  would  be  en  the  ground 
that  they  were  illegally  kept  and  constituted  a  deyaetonuissnce,  in  wliioh 
case  their  owner  would  not  be  entitled  to  any  compensation. 

Btatutb  Which  Authobizbi  Imposition  of  Fikb,  with  ALnourATiTB  of 
Impbuonmbiit  or  Case  of  Non-patmbiit,  aoaihst  Owhbb  of  Iinraxx- 
OATiBO  LiQUOBS,  IS  UNOOHaTiTUTiQNAL,  if  it  doss  not  provids  for  an  in- 
dictment, information,  or  complaint  in  which  a  spedfio  oflsnse  is  obaiged 
against  him,  so  that  it  can  be  put  on  record  and  travaitsd,  or  an  iima 
joined  thereon  and  tried  in  due  course  of  law. 

QffiOBB  IS  HOT  Pbotbotbd  bt  PBOonB  regular  CO  IIb  Imo,  if  tiia  I 
issuing  it  had  not  jurisdiction. 

TBB8PA88  WILL  LiB  AOAIHST  OfFIOBB  AOTDia  UBBBB  VOID 

OffioBB  IS  NOT  JuariFiABLB  IF  AcTiHo  UBBBB  Wabbabt  issuid  vadtr  a 
statute  which  is  unconstitutional  and  void. 

OWBBB  OF  IbTOZIOATINO  LiQVOBS  MAT  MAIBTAIir  AOROB  AOAIBOT  OlFHBB 

who  has  unlawfully  seised  them,  notwithstanding  section  19  of  the  sla^ 
Bte  provides  that  '*no  action  of  any  kind  shall  be  had  or  maintained  im 
any  court  in  this  commonwealth,  for  the  recoveiy  or  possession  of  intosl* 
eating  liquors,  or  the  value  thereof,  except  such  as  are  sold  or  pnrnhsssd 
in  accordance  with  tlie  provisions  of  this  act." 

FlMWBBDIBOS  UBSBB  UBOONHTITUTIOBAL  SsATUTB  OAB  HOT  BB  SUBBAIHBI^ 

alUumgh  tliey  are  so  conducted  as  not  to  bear  upon  their  fMe  the  ol^e^ 

tionable  features  of  the  statute;  or  in  oUier  words,  an 

law  can  nut  be  aiade  operative  by  the  magistrate  adopling  < 

and  takiag  prscantkBia  not  required  by  the  statute. 

MAT  BB  BbI.BSBBI>  OH  HaBBAS  OOBPUl,  whsM  it  I 

fMs  of  the  proceedings  that  the  magbtrate  had  no  Joilidiolioa,  1 
the  osBvtotfciM  was  under  an  unooMsHtulhaisl  strtata. 


AoraoHof  tort  by  Fisher  agsmst  MoQiir  md  otlisn  for  IomI- 
Uj  entering  and  amrching  a  dwelling-hooae  and  taking  a  qaao- 
tttgrofspiritiionBliqnoEB.   The  delendanti  admitted  the  entering; 
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searching,  and  taking;  but  juBtified  under  a  warrant  issued  by  a 
magistrate  pursuant  to  section  14,  chapter  322,  of  the  Massa* 
chusetts  statute  of  the  year  1852.  The  maintenance  of  the  de- 
fense was  dependent  upon  the  constitutionality  of  this  statute. 
In  the  court  of  common  pleas  judgment  was  giyen  for  the 
defendants.    Plaintiff  thereupon  appealed. 

O.  and  N.  Marfion,  for  the  plaintiff. 

T.  2>.  Uliot  and  B.  C.  PUman^  for  the  defendants. 

[At  the  same  time  of  the  consideration  of  the  case  of  Msher  t* 
MeOirr,  the  supreme  court  had  before  it  the  case  of  Moses  Al- 
bro  and  William  A.  Anthony,  who  had  been  summoned  before 
the  police  court  of  Fall  Biver,  on  proceedings  based  on  the  same 
ttatate,  and  who,  being  required  to  plead,  were  tried,  and  Albro 
was  oonTicted  while  Anthony  was  discharged.  Albro  appealed 
to  the  common  pleas,  where  he  objected  to  being  tried,  on  the 
ground  that  there  was  no  complaint  against  him,  and  therefore 
no  issue  to  be  tried.  The  objection  was  overruled,  and  a  con- 
Ticiion  of  Albro  resulted.  In  this  case  G.  J.  Holmes  and  C.  B. 
Goodrich  appeared  for  the  defendant  and  Attorney  General 
Bufus  Choate  for  the  state.  With  these  cases  was  also  consid- 
ered the  matter  of  Josiah  Herrick  on  habeas  corpus.  He  was 
imprisoned  under  a  mUHmus  issued  as  the  result  of  proceedings 
under  the  same  statute.  W.  D.  Northend  represented  the  peti- 
tioner and  the  attorney  general  the  state.  The  Tarious  objec- 
tions made  to  the  statute  in  these  different  proceedings  appear 
from  the  opinion  of  the  chief  justice.] 

By  Court,  Shaw,  0.  J.  Many  exceptions  were  taken  in  these 
eases  to  the  course  of  proceedings  under  the  statute  of  1852, 
chapter  822,  concerning  the  manufacture  and  sale  of  spirituous 
or  intoxicating  liquors;  but  the  one  which  surpasses  all  others 
in  importance,  and  which,  if  well  taken,  supersedes  all  others, 
IB  that  all  that  part  of  that  statute  directing  the  seizure  and  con- 
fiscation of  liquors  kept  or  deposited  for  sale  is  unconstitutional 
and  Toid.  We  suppose  the  principle  is  now  well  understood, 
that  where  a  statute  has  been  passed  by  the  legislature,  under 
all  the  forms  and  sanctions  requisite  to  the  making  of  laws, 
some  part  of  which  is  not  within  the  competency  of  legislative 
power,  or  is  repugnant  to  any  provision  of  the  constitution, 
Booh  part  thereof  will  be  adjudged  void  and  of  no  avail,  whilst 
all  other  parts  of  the  act  not  obnoxious  to  the  same  objection 
will  be  held  valid  and  have  the  force  of  law.    There  is  nothing 
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inconsistent^  therefore,  in  declaring  one  pari  of  the  same  statute 
yalld  and  another  part  void. 

Many  questions  have  heretofore  arisen  upon  yarions  points 
on  the  construction  of  this  statute;  bat  the  action  brought  by 
Fisher  against  McGirr  and  others  is  the  first  case  wherein 
any  question  has  come  up  in  this  court  upon  the  oonstitutionaliiy 
of  the  fourteenth  section  of  the  act,  being  the  one  under  which 
these  proceedings  were  had.  As  it  was  a  question  of  much  gen- 
eral interest  and  importance,  the  court  reserved  the  case,  es- 
pecially as  they  understood  that  the  same  question  was  pend- 
ing in  other  counties,  and  would  probably  soon  be  argaed* 
Other  cases  haye  since  been  brought  up  and  argued*  Passing 
over,  for  the  present,  all  the  minor  exceptions  to  the  rogolaziiy 
of  these  proceedings,  we  are  brought  to  consider  whatare  the  true 
construction  and  l^gal  effect  of  this  section,  and  then  whether 
its  provisions,  correctly  construed,  are  contrary  to  the  dec- 
laration of  rights  and  the  constitution  of  this  commonwealth, 
either  in  their  principle,  or  in  the  mode  in  which  they  are  to  be 
carried  into  execution.  The  section  is  long  and  oomplioated, 
and  it  is  not  esaj,  in  every  instance,  to  ascertain  what  was 
intended. 

It  is  nowhere  provided  in  this  section,  or  in  any  other  part  of 
the  statute,  in  direct  terms,  that  keeping  or  having  liquor  depoa- 
ited  for  sale  shall  be  in  itself  unlawful,  and  render  the  property 
liable  to  confiscation,  or  subject  the  owner,  agent,  or  other 
depositary  to  a  penalty  therefor.  It  rather  results  by  implica- 
tion from  other  provisions,  and  the  general  tenor  of  this  section. 
The  first  part  of  this  section  directs  that  **  if  any  three  persons, 
voters  in  the  town  or  city  where  the  complaint  shall  be  made, 
shall,  before  any  justice  of  the  peace  or  judge  of  any  police 
court,  make  complaint,  under  oath  or  affirmation,  that  they 
have  reason  to  believe  and  do  believe  that  spirituous  or  intoxi- 
cating liquors  are  kept  or  dei>osited  and  intended  for  sale,  by 
any  person  not  authorized,"  etc. ,  "  in  any  store,  shop,  warehouse, 
or  in  any  steamboat  or  other  vessel,  or  in  any  vehicle  of  any 
kind,  or  in  any  building  or  place,  in  said  city  or  town,  said  jus- 
tice or  judge  shall  issue  his  warrant  of  search  to  any  sheriff," 
etc.,  ''who  shall  proceed  to  search  the  premises  described  in 
such  vearrant.*'  Several  suggestions  arise  upon  this  passage* 
The  complaint  is  not  required  to  allege  that  any  person  in 
particular  has  the  articles  kept  or  deposited,  nor  whose  in- 
tention to  sell  them  it  is,  which  renders  the  keeping  unlaw- 
ful, and  subjects  the   property  to   seisure  and  confiscation. 
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We  presmne,  from  the  context  and  the  purpose  of  the  en- 
actmenty  that  it  muBt  be  the  intention  of  the  owner,  or  his 
agent,  servant,  or  some  person  having  it  in  his  i>ower,  to 
make  a  sale  de  facto,  and  thereby  to  make  the  mischieyous  use 
of  it,  which  is  intended  to  be  prohibited. 

Again:  by  the  collocation  of  the  terms  in  this  sentence,  it  is  a 
little  doubtful  whether  the  words  *' in  said  city  or  town"  design 
nate  the  place  within  which  the  liquors  are  kept,  or  qualify  the 
intent  to  sell  them  within  such  city  or  town  in  order  to  make  the 
keeping  of  them  unlawful.  Perhaps  both  are  intended.  The 
former  would  seem  to  be  intended  to  bring  them  within  the 
jurisdiction  of  the  local  magistrates  and  officers;  and  unless  so 
kept,  with  an  intent  that  said  liquors  should  be  sold  within 
such  ciiy  or  town,  it  would  make  the  keeping  of  liquors  unlaw- 
ful, although  intended  for  sale  in  another  state  or  foreign  coun* 
tiy,  which  we  suppose  the  legislature  could  not  have  intended. 
It  is  to  be  regretted  that  in  so  important  a  provision  the  lan- 
guage should  not  have  been  more  explicit  and  free  from  doubt. 

It  is  obvious,  we  think,  that  the  complainants  are  not  required, 
and  have  no  express  authority  by  the  act,  to  state  the  name  of 
the  person  by  whom  the  liquors  are  kept;  and  as  the  warrant 
follows  the  complaint,  the  justice  is  not  required  by  the  statute 
to  name  such  person;  and  if  practically  the  name  is  usually 
mentioned,  it  is  probably  done  as  one  mode  of  identifying  or 
describing  the  place  where  the  liquors  are  alleged  to  be  kept,  as 

the  house  or  shop  of  A.  B.,  in street,  etc.    The  section 

goes  on:  ''And  if  any  spirituous  or  intoxicating  liquors  are 
found  therein  [the  premises  described],  he  [the  officer]  shall 
seise  the  same,  and  convey  them  to  some  proper  place  of  se- 
curity, where  he  shall  keep  them  until  final  action  shall  be  had 
thereon;  and  such  liquors,  so  seized,  together  with  the  imple- 
ments of  the  traffic,  may  be  used  in  evidence  against  any  person 
charged  vdth  the  unlawful  manufacture  or  sale  of  spirituous  or 
intoxicating  liquors."  From  this  last  clause  we  might  be  led  to 
imply  that  if  such  liquors  were  found  it  was  intended  that  a 
new  and  substantive  complaint  should  be  filed,  upon  the  trial 
of  which  they  should  be  evidence.  But  by  the  terms  of  the 
statute  they  are  not  to  be  used  as  evidence  of  an  imlawful  keep- 
ing with  intent  to  sell,  but  as  evidence  upon  a  charge  of  actual 
unlawful  manufacture  or  sale.  The  statute  does  not,  therefore, 
by  implication  direct  or  provide  for  a  new  complaint  for  an 
unlawful  keeping  with  intent  to  sell. 

Again:  in  the  same  passage,  wheh  the  complainants  haw 

Ax.  Dao.  Vol..  J^Of-M 
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stated  their  belief  that  liquors  intended  for  sale  are  kept  in  a 
place  designated,  and  a  warrant  is  issued  to  an  officer  to 
search  such  place,  the  law  requires — and  we  presume  the  war* 
rant  would  necessarily  follow  it — not  that  he  shall  seize  certain 
liquors  described,  or  in  more  general  terms,  any  liquors  so  kept 
or  deposited  for  sale,  but  that  "  if  any  spirituous  or  intoxicating^ 
liquors  are  found  therein  he  shall  seize  the  same."  The  intent 
of  the  legislature  seems  to  have  been  that  all  spirituous  liquora 
found  in  such  place  shall  be  taken  into  the  custody  of  the  law, 
leaving  the  question  whether  any  or  all  of  them  were  kept  for 
sale,  or  lawfully  kept,  to  be  decided  afterwards.  The  section 
contains  a  provision  for  a  more  special  complaint  to  warrant  the 
search  of  a  dwelling-house;  and  then  goes  on  to  direct  the  pro- 
ceedings. ^'The  owner  or  keeper  of  said  liquors  seized  as 
aforesaid,  if  he  shall  be  known  to  the  officer  seizing  tho  same, 
shall  be  summoned  forthwith  before  the  justice  or  judge  by 
whose  warrant  the  liquors  were  seized;  and  if  he  fail  to  appear, 
of  unless  he  shall  prove  that  said  liquors  are  imported,'*  etc., 
**  or  are  kept  for  sale  by  authority  derived  under  this  act,  or  are 
otherwise  lawfully  kept,  they  shall  be  declared  forfeited,  and 
shall  be  destroyed; "  *'  and  the  owner  or  keeper  of  said  liquors 
shall  pay  a  fine  of  twenty  dollars  and  costs,  or  stand  committed 
for  thirty  days  in  default  of  payment,  if  in  the  opinion  of  said 
oourt  said  liquors  shall  have  been  kept  or  deposited  for  sale, 
oontraiy  to  the  provisions  of  this  act.*' 

It  may  be  remarked  upon  this  part  of  the  act,  that  the  first 
time  any  mention  is  made  of  the  owner  or  keeper  is  upon  the 
seizure  of  the  liquors;  then,  upon  the  contingency  that  he  is 
known  to  the  officer,  he  is  to  be  summoned,  and  if  he  fail  to 
appear,  or  unless  he  can  make  certain  proofs,  the  liquors  are  to 
be  destroyed,  and  he  is  to  be  punished.  The  purpose  for  which 
he  is  summoned  seems  to  be  to  inform  him  of  the  seizure  of  the 
goods,  and  enable  him  to  prove  them  not  liable  to  forfeiture. 

Section  15  provides  that ''  if  the  owner,  keeper,  or  possessor  of 
liquors  seized  under  the  provisions  of  this  act  shall  be  iinknown 
to  the  officer  seizing  the  same,  they  shall  not  be  condemned  and 
destroyed,  until  they  shall  have  been  advertised,  with  the  num- 
ber and  descripton  of  the  packages,  as  near  as  may  be,  for  two 
weeks,  by  posting  up  a  written  description  of  the  same  in  some 
public  place,  that  if  such  liquors  are  actually  tho  property  of 
any  city  or  town,"  etc.,  **  or  the  property  of  some  person  duly 
authorized  to  manufacture  and  sell  such  liquors  imder  this  act, 
and  were  lawfully  in  his  possession  at  the  time  of  such  seizure^ 
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or  were  otherwise  lawfully  kept,  thej  may  not  be  destroyed/' 
The  notice  is  in  effect  not  to  any  person  in  particular,  nor  to 
any  person  in  whose  possession  the  liquors  were  found;  but  the 
purpose  of  the  notice,  as  declared  by  the  act,  is  that ''  upon 
satisfactory  proof  of  such  ownership  or  lawful  possession  within 
said  two  weeks,"  the  justice  may  make  an  order  to  deliver  them 
up.  The  purpose  of  the  notice  seems  to  be  to  enable  any  person 
to  appear  and  offer  such  proof,  who  may  have  any  interest  in 
obtaining  a  discharge  of  the  property,  upon  any  of  the  grounds 
aforesaid. 

Section  16  directs  what  proceedings  shall  be  had  in  case  an 
owner  or  keeper  of  liquors,  seized  as  aforesaid,  shall  appeal; 
These  are  all  the  provisions  of  the  act  on  the  subject  of  the 
seienre  of  spirituous  liquors  kept  for  sale;  they  together  consti- 
tute a  system  of  proceedings,  and  it  seemed  necessary  to  con- 
sider this  system  as  a  whole,  in  order  to  a  better  understanding 
of  its  legal  and  constitutional  character. 

We  think  it  manifest  that  the  legislature,  in  this  system  of 
measures,  proposes  to  accomplish  one  and  the  same  object,  by 
two  distinct  modes  of  proceeding.  The  general  purj>ose  is  to 
pirerent  or  diminish  the  evils  of  intemperance,  by  the  punish- 
ment of  an  indiscriminate  sale  of  spirituous  liquors;  but  the 
particular  purpose  in  this  series  of  measures  is  to  prevent  such 
liquors  from  being  kept  in  any  place,  by  any  person,  for  the 
purpose  or  with  the  intent  that  they  shall  be  sold.  Although 
crimes  and  offenses  punishable  by  law  consist  in  acts  done, 
and  not  in  mere  unexecuted  purposes  and  intentions,  yet  the 
more  effectually  to  accomplish  the  great  and  salutary  purpose  of 
laws  necessary  to  the  well-being  of  society,  acts  and  conduct 
which  would  be  innocent  or  indifferent  in  themselves  are  often 
declared  unlawful,  and  made  punishable,  if  done  with  an  intent 
and  purpose  which  will  render  them  noxious  or  dangerous,  and 
where,  should  the  law  wait  till  the  criminal  intent  is  carried  out 
into  action,  irremediable  mischief  will  be  done.  The  law  is 
preventive  as  well  as  remedial.  Thus  a  person  may  innocently 
have  in  his  possession  counterfeit  coin  or  bank  notes.  But  if  he 
has  them  in  his  possession  with  intent  to  pass  them  as  true, 
knowing  them  to  be  counterfeit,  the  intention  qiialifies  the  act, 
and  such  act  may  be  justly  made  punishable.  This  is  the 
foundation  of  mauy  criminal  enactments.  The  principle  is  too 
f^roilmr  to  require  extended  illustration. 

Supposing  the  object  to  be  a  legitimate  one — to  prevent  and 
pmnish  the  possession  of  iutoxicating  liquors,  which  leads  to 
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temptation^  and  facilitates  the  actual  commission  of  the  offense 
of  unlawfully  selling,  by  declaring  that  possession  unlawful,  if 
held  with  an  intent  and  purpose  of  selling  unlawfully — ^we  haye 
said  that  this  system  of  measures  seems  designed  to  accomplish 
this  one  purpose  by  two  distinct  modes  or  courses  of  proceeding, 
both  well  known  to  the  law,  but  of  considerable  difference  in 
their  modes  of  operation:  the  one  a  proceeding  in  rem^  by  the 
sequestration  and  forfeiture  of  the  property  or  thing  which  is 
noxious  in  itself,  or  made  the  instrument  or  subject  of  a  noxious 
and  injurious  use;  the  other  a  proceeding  in  personam ,  for  the 
punishment  of  the  person  of  the  offender,  as  an  example  to  deter 
others  from  the  commission  of  the  like  offense.  Both  are  pro- 
ceedings designed  for  the  enforcement  of  the  criminal  law,  and 
must  be  goyemed  by  the  rules  applicable  to  its  admimstratien. 

We  have  no  doubt  that  it  is  competent  for  the  l^fislatnre  to 
declare  the  possession  of  certain  articles  of  properly,  either  ab- 
solutely or  when  held  in  particular  places  and  under  particular 
circumstances,  to  be  unlawful,  because  they  would  be  injurious, 
dangerous,  or  noxious;  and  by  due  process  of  law,  by  proceed- 
ings in  rem,  to  provide  both  for  the  abatement  of  the  nuisance 
and  the  punishment  of  the  offender,  by  the  seizure  and  confisca- 
tion of  the  property,  by  the  removal,  sale,  or  destruction  of  the 
noxious  articles.  Putrefying  merchandise  may  be  stored  in  a 
warehouse,  where,  if  it  remain,  it  would  spread  contagious  disease 
and  death  through  a  community.  Gunpowder,  an  article  quite 
harmless  in  a  magazine,  may  be  kept  in  a  warehouse  always 
exposed  to  fire,  especially  in  the  night;  however  secreted,  a  fire 
in  the  building  would  be  sure  to  find  it,  and  the  lives  and  limbs 
of  courageous  and  public-spirited  firemen  and  citizens  engaged 
in  subduing  the  flames  would  be  endangered  by  a  sudden  and 
terrible  explosion.  It  is  of  the  highest  importance  that  such 
persons  should  receive  the  amplest  encouragement  to  their  duty, 
by  giving  them  the  strongest  assurance  that  the  law  can  give 
them  that  they  shall  not  be  exposed  to  such  danger.  This  can 
be  done  only  by  a  rigorous  law  against  so  keeping  gunpowder, 
to  be  rigorously  enforced  by  seizure,  removal,  and  forfeiture. 

The  cases  bt  goods  smuggled  in  violation  of  the  revenue  laws, 
and  the  confiscation  of  vessels,  boats,  and  other  vehicles  subserv- 
ient to  such  unlawful  acts,  are  instances  of  the  application  of 
law  to  proceedings  in  rem.  The  theory  of  this  branch  of  the 
law  seems  to  be  this:  that  the  property  of  which  injurious  or 
dangerous  use  is  made  shall  be  seized  and  confiscated,  because 
lither  it  is  so  unlawfully  used  by  the  owner  or  person  havix^g 
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the  power  of  disposal,  or  by  some  person  Tnih  whom  he  has 
placed  and  intrusted  it»  or  at  least  that  he  has  so  carelessly  and 
negligently  used  his  power  and  control  over  it  that  by  his 
default  it  has  fallen  into  the  hands  of  those  who  have  made 
and  intend  to  make  the  injurious  or  dangerous  use  of  it  of 
which  the  public  have  a  right  to  complain,  and  from  which  they 
have  a  right  to  be  relieved.  Therefore,  as  well  to  abate  the 
nuisance  as  to  punish  the  offending  or  careless  owner,  the 
property  may  be  justly  declared  forfeited,  and  either  sold  for 
the  public  benefit  or  destroyed,  as  the  circumstances  of  the  case 
may  require  and  the  wisdom  of  the  legislature  direct.  Besides^ 
the  actual  seizure  of  the  properly  intended  to  be  offensively 
need  may  be  effected,  when  it  would  not  be  practicable  to  detect 
and  punish  the  offender  personally. 

Supposing,  then,  that  it  is  competent  for  the  legislature,  as 
one  of  the  means  of  carrying  into  effect  a  law  to  prohibit  the 
unlawful  sale  of  intoxicating  liquors,  to  declare  the  keeping  of 
such  liquors  for  the  purpose  of  sale,  in  any  place  within  any 
city  or  town  of  the  commonwealth,  unlawful,  and  to  declare  the 
liquors  thus  kept  liable  to  seizure  and  forfeiture  as  quasi  a  nui- 
sance, under  a  proper  and  well-guarded  system  of  regulations: 
the  question  is,  whether  the  measures  directed  and  authorized 
by  the  statute  in  question  are  so  far  inconsistent  with  the  prin- 
ciples of  justice  and  the  established  maxims  of  jurisprudence, 
intended  for  the  securiiy  of  public  and  private  rights,  and  so 
repugnant  to  the  provisions  of  the  declaration  of  rights  and 
constitution  of  the  commonwealth,  that  it  was  not  within  the 
power  of  the  legislature  to  give  them  the  force  of  law,  and  thai 
they  must  therefore  be  held  unconstittitional  and  void;  and  the 
court  are  all  of  opinion  that  they  are. 

The  court  are  not  insensible  to  the  great  weight  of  responsi- 
bility devolving  on  them,  when  they  are  called  to  perform  the 
delicate  but  important  duty  of  deliberating  on  the  validiiy  and 
oonstitutionaliiy  of  an  act  of  the  legislature;  and  they  would 
approach  it  with  all  the  solicitude  which  its  importance  de- 
mands. 

I.  The  measures  directed  by  section  14  of  this  act  are  in  vio- 
lation of  the  fourteenth  article  of  the  declaration  of  rights. 
That  article  declares  that  "  eveiy  subject  has  a  right  to  be  se- 
cure from  all  unreasonable  searches  and  seizures  of  his  person, 
his  houses,  his  papers,  and  all  his  possessions.  All  warrants, 
therefore,  are  contnuy  to  this  right,  if  the  foundation  of  them 
be  not  previously  supported  by  oath  or  affirmation,  and  if  the 
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order  in  fhe  warrant  to  a  oiyil  officer  to  make  search  in  sus- 
pected places,  or  to  arrest  one  or  more  suspected  persons,  or  to 
seize  their  property,  be  not  accompanied  with  a  special  desig- 
nation of  the  persons  or  objects  of  search,  arrest,  or  seizure.'' 
The  -subject  of  general  warrants,  and  of  illegal  searches  and 
seizures  under  them,  had  been  much  discussed  in  England  be- 
fore the  adoption  of  our  constitution,  and  was  probably  well 
understood  by  its  framers:  Entick  y.  Carringian,  2  Wils.  275, 
This  case  is  much  more  fully  reported,  and  the  judgment  of 
Lord  Camden  given  at  length,  in  19  Howell's  State  Trials,  1029. 
The  measures  authorized  and  directed  by  this  act  are  in  viola- 
tion of  the  principle  and  spirit  of  the  article  respecting  general 
warrants  and  unreasonable  searches. 

1.  Because  the  act  does  not  require  the  three  persons  who  are 
to  make  complaint  to  state  that  they  have  reason  to  believe  and 
do  believe  that  intoxicating  liquors  are  kept  or  deposited  and 
intended  for  sale  by  any  person  named;  nor  does  it  require  the 
magistrate  to  state,  in  his  warrant  to  the  searching  officer  the 
name  of  any  person  believed  to  be  the  owner  or  keeper  of  such 
liquors,  nor  the  name  of  any  person  having  the  custody  or  pos- 
session thereof,  nor  the  name  of  any  person  having  the  inten- 
tion to  sell  the  same.  On  the  contrary,  the  complaint  affects 
the  place  only,  and  the  belief  of  the  complainants  that  liquors 
are  kept  in  such  place  and  are  intended  for  sale.  In  this  re- 
spect the  warrant  is  general,  not  affecting  any  person,  even  by 
way  of  belief  or  suspicion,  of  the  unlawful  act  of  keeping  such 
liquors  for  sale. 

2.  It  does  not  limit  the  officer's  authority  and  right  of  seizure 
to  the  articles  described,  by  quantiiy,  quality,  or  marks;  nor  does 
it  even  restrict  the  officer's  power  of  seizure  to  liquors  kept  and 
intended  to  be  sold,  although  it  is  the  avowed  purpose  of  the 
act  to  make  the  keeping  of  such  liquors  unlawful,  and  subject 
them  to  forfeiture.  But  even  were  it  to  provide  that  the  search 
and  seizure  should  be  confined  to  liquors  intended  for  sale  it 
would  be  open  to  another  objection  perhaps  quite  as  f ormidable« 
which  is,  that  it  would  leave  it  to  the  mere  discretion  of  an 
executive  officer  to  judge  and  decide  what  were  so  intended  for 
sale  and  what  were  not,  leaving  it  to  him  to  decide  what  to  take 
and  what  to  leave,  and  making  his  decision  conclusive.  We 
say  conclusive,  for  if  the  seizing  officer  does  not  take  them  the 
magistrate  acquires  no  jurisdiction  over  them,  and  no  other 
tribunal  or  magistrate  can  entertain  the  question  whether  thej 
were  intended  for  sale,  and  so  liable  to  f oif eiture  or  not.    Ifo 
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liquors,  therefore,  could  be  adjudged  forfeited  under  this 
tion,  unless  the  searching  officer  shoidd  take  and  return  them 
as  in  his  belief  intended  for  sale. 

3.  Again;  if  the  three  persons  state  their  belief  that  any 
spirituous  liquors  are  kept  or  deposited  and  intended  for  sale, 
in  any  store,  shop,  or  warehouse,  or  in  any  steamboat  or  other 
▼eesel,  or  in  any  yehicle,  or  in  any  building  or  place,  then  the 
warrant  shall  issue,  and  the  sheriff  or  constable  shall  proceed  to 
search  the  premises — ^that  is,  the  store,  yessel,  or  place  described 
— and  if  any  spirituous  liqaors  are  found  therein,  he  shall  seize 
the  same.  Under  this  express  power  and  direction,  if  a  few 
k^gs,  demijohns,  or  bottles  of  liquor  are  placed  in  a  warehouse, 
or  on  board  a  ship  or  steamer,  by  some  person  intending  to  sell 
them,  or  under  such  circumstances  that  three  respectable  per- 
sons can  safely  testify  that  they  believe  that  they  are  so  intended 
for  sale,  then  the  officer  shall  seize  aiid  remoye  the  whole  stock 
of  the  warehouse,  or  the  whole  cargo  of  the  ship  or  steamboat, 
80  far  as  it  may  consist  of  wine,  spirits,  or  intoxicating  liquors* 
This  makes  it  the  imperatiye  and  indispensable  duty  of  the 
officer  to  seize  all  the  liquors  found,  however  clearly  it  may 
appear  to  him  that  the  larger  quantity  is  about  to  be  sent  to 
other  states,  or  to  a  foreign  country,  and  not  intended  for  sale 
in  the  diy  or  town  where  the  liquors  are  found,  or  even  in  the  com- 
monwealth. This  woidd  be  equally  the  officer's  duty,  whether 
the  liquors  shoidd  be  found  in  kegs  or  in  larger  packages, 
as  pipes  or  hogsheads.  Thus  the  authority  to  seize  is  carried 
greatly  beyond  the  articles  the  possession  of  which  is  made  un- 
lawful, and  the  keeping  of  which  is  intended  to  be  treated  by 
the  act  as  a  nuisance;  to  wit,  spirits  kept  and  intended  for  sale. 
It  appears  to  us,  therefore,  that  this  act  in  terms  warrants  and 
requires  unreasonable  searches  and  seizures,  and  is  therefore 
oontrary  to  the  constitution. 

If  it  be  said  that  the  act  provides  for  as  much  certainty  in  the 
description  of  the  articles  to  be  searched  for  and  seized,  and  in 
the  definition  and  limitation  of  the  officer's  power,  as  the  nature 
of  the  case  will  admit  of;  that  the  complainants  can  not  know 
with  certainty,  before  search  is  made,  that  spirits  are  deposited 
in  the  place  described,  or  are  intended  for  sale,  and  can  only  state 
their  belief;  and  that  neither  the  complainants  nor  the  magistrate 
can  know,  before  search,  who  is  the  owner,  or  has  the  custody, 
or  intends  to  seU,  and  therefore  can  not  name  him;  and  that  it 
is  impossible  for  the  complainants  or  for  the  searching  officer  to 
diirtangniflh  what  part  of  the^  liquors  found  is  intended  for  sale. 
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and  that  that  must  be  a  subject  of  inquiiy  before  the  magistrate 
afterwards — the  answer  seems  to  us  to  be  obyious  that  if  these 
modes  of  accomplishing  a  laudable  purpose,  and  of  carrying  into 
effect  a  good  and  wholesome  law,  can  not  be  pursued  without  a 
violation  of  the  constitution,  they  can  not  be  pursued  at  all, 
and  other  means  must  be  devised,  not  open  to  such  objection. 

4.  Another  ground  is,  that  if,  upon  a  complaint  that  some 
liquors  are  kept  in  a  warehouse,  or  on  board  a  vessel,  believed 
to  be  intended  for  sale,  a  warrant  shall  go,  and  the  officer  is 
obliged  to  seize  all  the  liquors- found  in  the  same  store  or  ves- 
sel— and  such  is  the  plain  direction  of  the  statute— then  the  officer 
must  seize  such  liquors,  though  imported  and  remaining  in  the 
original  packages  (a  cargo  of  wine  and  brandy,  for  instance), 
and  bring  them  before  the  likagistrate.  This  woidd  be  an  in- 
terference with  the  regulation  of  foreign  commerce  placed  under 
the  exclusive  jurisdiction  of  the  constitution  and  laws  of  the 
United  States.  And  though  there  is  a  provision  in  this  act 
that  the  owner  of  such  imported  liquors  may  go  before  the 
magistrate  and  obtain  their  release  by  proof  of  the  facts,  yet 
such  seizure  and  detention,  perhaps  for  a  long  period,  woidd  be 
in  danger  of  bringing  this  power  into  conflict  with  the  laws  of 
the  United  States,  which,  within  their  proper  sphere,  are  the 
supreme  law  of  the  land. 

n.  Another  ground  upon  which  we  are  of  opinion  that  this 
section  of  the  act  is  unconstitutional  is,  that  in  the  commence- 
ment and  course  of  proceedings  required  and  directed  by  the 
series  of  measures  provided  for  in  the  act,  many  of  the  precau- 
tions and  safeguards  for  the  security  of  persons  and  property, 
and  the  most  valuable  rights  of  the  subject,  so  sedulously  re- 
quired and  insisted  on  in  the  laws  of  all  well-ordered  govern- 
ments, and  specially  prescribed  as  the  governing  rule  of  the 
legislature  in  our  declaration  of  rights,  are  overlooked  and  dis- 
regarded. 

The  declaration  of  rights  declares,  article  1:  ''All  men  have 
certain  natural,  essential,  and  unalienable  rights,''  among  others, 
''  that  of  acquiring,  possessing,  and  protecting  property."  Ar- 
ticle 10:  ''  Each  individual  has  a  right  to  be  protected  in  the 
enjoyment  of  his.  property,  according  to  standing  laws.'* 
Article  11:  "  Every  subject  ought  to  find  a  certain  remedy,  by 
having  recourse  to  the  laws,  for  all  injuries  or  wrongs  which  he 
may  receive  in  his  person,  property,  or  character.  He  ought  to 
obtain  right  and  justice  freely,  and  without  being  obliged  to 
purchase  it;  completely,  and  without  any  denial;  promptly,  and 
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without  delay;  confoimably  to  the  laws."  Article  12:  "  No  sab- 
ject  shall  be  held  to  answer  for  any  crime  or  offense  until  the 
same  is  fully  and  plainly,  substantially  and  formally,  described 
to  him;  or  be  compelled  to  accuse  or  furnish  eyidence  against 
himself;  and  eyeiy  subject  shall  haye  a  right  to  produce  all 
proofs  that  may  be  faTOiable  to  him,  to  meet  the  witnesses 
against  him  face  to  face,  and  to  be  fully  heard  in  his  defense  by 
himself  or  his  counsel,  at  his  election;  and  no  subject  shall  be 
arrested,  imprisoned,  despoiled  or  depriyed  of  his  property, 
immunities,  or  priyileges,  put  out  of  the  protection  of  the  law, 
exiled,  or  depriyed  of  his  life,  liberty,  or  estate,  but  by  the 
judgment  of  his  peers  or  'the  law  of  the  land."  These  are 
homely  and  familiar  maxims,  scarcely  requiring  citation,  and 
yet  the  declaration  of  rights  itself  (article  18)  admonishes  us 
that  a  frequent  recurrence  to  them  is  absolutely  necessary  to 
preserye  the  adyantages  of  liberty  and  maintain  a  free  goyem- 
ment;  and  that  the  people  haye  a  right  to  require  of  their  law- 
giyers  and  magistrates  an  exact  and  constant  obseryance  of 
them.  In  comparing  the  section  in  question  with  these  injunc- 
tions of  the  declaration  of  rights,  the  first  thing  to  be  remarked 
is,  that  it  yests  extraordinary  and  unusual  powers  in  justices  of 
the  peace,  not  merely  as  to  the  taking  of  preliminary  measures, 
such  as  receiying  and  yenfying  complaints,  issuing  warrants  of 
search  and  arrest,  and  the  like,  but  also  inyests  them  with  ju- 
risdiction to  adjudicate  upon  an  unlimited  amount  of  property. 
There  can  be  no  doubt  that  spirituous  liquors,  at  least  before 
they  are  judicially  and  finally  confiscated  and  ordered  to  be  de- 
stroyed, are  property;  this  act  so  recognizes  them. 

1.  Then  recurring  to  the  course  of  proceeding  under  this 
statute,  the  first  step  required  is  the  complaint  of  three  persons, 
ex  parte;  and  no  proyision  is  made  that  in  any  stage  of  the 
proceeding  these  complainants  are  to  be  again  examined,  nor 
that  the  party  whose  property  is  taken  shall  haye  opportunity 
to  meet  them  face  to  face;  yet,  as  we  shall  see,  their  oath  to 
their  belief  of  a  certain  fact  is  the  only  eyidence  upon  which  the 
property  may  be  adjudged  forfeited. 

There  is  no  proyision  or  direction  that  the  name  of  any  person 
may  be  inserted  in  the  complaint  or  in  the  warrant;  and  if  the 
complainants  or  the  magistrate  do  name  a  person  in  the  warrant 
as  an  owner,  or  one  haying  possession,  it  is  no  direction  or  au- 
thority to  the  o£Eicer  to  summon  such  person,  either  to  defend 
the  property  or  answer  to  any  complaint.  The  direction  in  the 
statute  is  that  the  sheriff  or  constable  shall  search  the  premises 
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described  in  the  warrant,  and  if  any  spirituous  liquors  are  found 
therein,  he  shall  seize  the  same,  *'  and  the  owner  or  keeper  of  said 
liquors  seized  as  aforesaid,  if  he  shall  be  known  to  the  officer 
seizing  the  same,  shall  be  summoned  forthwith  before  the  jus- 
tice or  judge  by  whose  warrant  the  liquors  were  seized;"  and  if 
he  fail  to  appear,  or  unless  he  can  prove  that  they  are  lawfully 
kept,  they  shall  be  declared  forfeited,  and  shall  be  destroyed* 
It  depends  on  the  contingency  of  the  owner  or  keeper  being 
known  to  the  officer,  be  he  named  in  the  warrant  as  such  or  not, 
whether  anybody  is  summoned  or  has  notice.  If  the  officer 
returns  the  name  of  some  person  as  owner  or  keeper,  and  such 
person  does  not  forthwith  appear,  then  the  liquor  may  be  ad- 
judged forfeited,  without  further  notice  or  proof.  The  officer, 
who  of  course  must  act  upon  hearsay  and  the  best  information 
he  can  obtain,  however  honestly  he  may  endeavor  to  ascertain 
the  truth,  may  be  mistaken  in  his  return  of  the  name  of  a  person 
as  owner  or  keeper;  then  the  property  may  be  confiscated  and 
destroyed  without  any  opportunity  given  the  true  owner  to  ap- 
pear and  defend. 

2.  But  suppose  the  officer  happens  to  be  right,  and  the  owner 
has  notice,  the  notice  is  to  appear  forthwith.  No  day  in  court 
is  given,  no  allowance  made  for  the  contingency  of  the  owner's 
absence,  or  sickness,  or  engagements.  No  provision  is  made 
that  personal  notice  shall  be  given,  or  that  proceedings  shall  be 
postponed  until  personal  notice  be  given.  A  summons  at  the 
owner's  last  usual  place  of  abode  would  be  good  service  where 
not  otherwise  specially  directed.  Upon  such  constructive  notice, 
which  may  not  reach  the  owner  personally,  and  which  from  its 
shortness  is  very  likely  not  to  reach  him  until  after  the  confisca- 
tion and  destruction  of  the  property,  if  he  fail  to  appear  forth- 
with, the  property  may  be  declared  forfeited,  and  the  party 
whose  name  is  thus  returned  as  owner  or  keeper  may  have  judg- 
ment against  him  personally  for  a  penalty  and  costs.  These 
measures  seem  wholly  inconsistent  with  the  right  of  defending 
one's  property,  and  of  finding  a  safe  remedy  in  the  laws. 

3.  But  if  the  owner  or  keeper  shall  be  unknown  to  the  officer 
seizing  the  liquors,  they  shall  not  be  condemned  and  destroyed 
until  they  shall  have  been  advertised,  with  the  number,  etc.,  for 
two  weeks,  by  posting  up  a  written  description  in  some  public 
place,  that  if  such  liquors  are  actually  the  property  of  any  city 
or  town,  purchased  for  sale  by  the  agent  for  medicinal,  mechani- 
cal, or  chemical  purposes  only,  or  of  some  person  didy  author- 
iied,  or  are  otherwise  lawfully  kept,  thqr  may  not  be  deetragred; 
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but  upon  satisfactoiy  proof  of  such  ownership,  within  said  two 
weeks,  before  the  justice  or  judge,  he  shall  deliTer  to  the  agent, 
etc.,  an  order  to  the  ofiScer  to  deliyer  them  up.  Whether  such 
a  written  advertisement  posted  in  one  place  is  adequate  public 
notice  it  is  for  the  legislature  to  decide.  The  manifest  objec-  * 
tion  to  this  notice  is,  that  it  fixes  no  time  or  place  at  which  a 
claimant  may  apx)ear  with  his  evidence  and  have  a  trial,  and 
meet  the  witnesses  face  to  face.  It  presupposes  that  he  is  to 
appear  and  offer  his  proofs  at  any  time  when  the  magistrate  may 
be  found,  and  is  ready  and  willing  to  hear  him  and  receive  and 
eonsider  his  proofs.  It  looks  to  no  trial,  but  assumes  that  the 
liquors  are  to  be  condemned,  unless  a  claimant  can  make  such 
proof. 

The  theory  upon  which  a  judgment  in  rem  is  regarded  as  a 
judgment  binding  upon  all  the  world  is,  that  all  the  world  have 
oonstructive  notice  of  the  seizure,  with  the  cause  and  purpose  of 
the  taking,  and  the  time  and  place  at  which  any  person  may  ap- 
pear before  a  competent  tribunal  and  have  a  trial,  before  the 
condemnation  of  his  property. 

Supposing  the  process  in  rem,  when  rightly  conducted,  to  be 
a  suitable  and  proper  mode  of  enforcing  obedience  to  a  useful 
and  salutary  law,  it  does  it  by  punishing  the  offender,  who  must 
be  the  owner,  or  some  person  intrusted  with  the  possession  by 
him,  or  some  person  for  whose  unlawful  possession  of  it  the 
owner  is  responsible;  it  does  this  by  depriving  such  owner  of 
his  property,  at  the  same  time  preventing  the  further  noxious 
and  unlawful  use  of  it.  Such  being  the  character  of  the  prose- 
cntion,  in  a  high  degree  penal  in  its  operation  and  consequences, 
it  should  be  surrounded  with  all  the  safeguards  necessary  to  the 
security  of  the  innocent,  having  the  full  benefit  of  the  maxim, 
that  every  person  shall  be  presumed  innocent  until  his  guilt  be 
established  by  proof.  He  shoidd  have  notice  of  the  charge  of 
grnilty  purpose,  upon  which  his  property  is  declared  to  be  un- 
lawfully held  and  in  danger  of  being  forfeited,  a  time  and  op- 
portunity to  prepare  his  defense,  an  opportunity  to  meet  the 
witnesses  against  him  face  to  face,  and  the  benefit  of  the  legal 
presumption  of  innocence. 

4.  But  there  is  another  objection  to  the  constitutionality  of 
this  law,  of  a  more  formidable  character,  and  as  it  appears  to 
us,  quite  decisive  of  the  case.  Supposing  the  owner  of  the 
liquor  to  have  full  notice,  to  have  appeared  before  the  magistrate, 
and  to  have  had  full  opportunity  to  procure  evidence  and  pi^ 
pan  for  trial:  no  provision  is  made  bj  the  slrtiile  tor  a  trial,  fot 
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a  detenniiiation  by  judicial  proofs  of  the  fnatB,  apon  the  tzuth 
of  wliich  alone  the  property  can  be  jostlj  confiscated  and  de- 
stroyed. On  the  contrary,  the  statute  especially  directs  that  ii 
the  owner  fail  to  appear,  or  (that  is,  if  he  does  appear)  unless 
he  shall  prove  that  the  liquors  were  lawfully  kept,  they  shall  be 
declared  forfeited,  and  the  owner  shall  be  adjudged  to  pay  a 
fine  and  costs.  There  is  no  room  for  implication;  the  judgment 
shall  pass  for  the  forfeiture  and  fine,  unless  the  owner  can  proye 
that  they  were  lawf idly  kept.  This  is  the  most  favorable  pro- 
vision made  for  him.  The  judgment,  then,  passes  without  trial 
and  without  proof,  imless  that  which  preceded  the  seizure,  and 
the  seizure  itself,  are  to  be  considered  as  legal  proof. 

To  see  whether  any  trial  is  provided  for,  we  must  first  ask 
what  is  to  be  tried.  The  case  supposes  that  the  keeping  of 
spirituous  liquors,  intended  for  sale,  is  made  unlawful  by  the 
statute  itself;  that  the  illegality  consists  in  the  intent  of  selling; 
that  the  intent  qualifies  the  act  of  keeping,  and  impresses  on 
the  property  illegally  kept  the  character  of  a  nuisance,  whiob 
makes  it  lawful  to  seize  the  property  thus  made  the  instrument 
of  an  illegal  purpose,  and  confiscate  and  destroy  it.  This  if 
done,  as  well  to  remove  and  abate  the  nuisance,  and  prevent 
the  illegal  use  of  it,  as  to  punish  the  owner,  upon  whom  ulti-* 
mately  the  loss  must  fall,  by  a  deprivation  of  property,  in  thfl 
nature  of  a  penalty.  What,  then,  is  the  fact  upon  which  any 
adjudication  must  proceed?  Clearly,  keeping  with  an  intent  to 
sell.  As  keeping  without  such  intent  woidd  not  be  illegal,  the 
whole  criminality  of  the  act,  as  well  that  which  affeets  the  owner 
or  keeper  personally  as  that  which  stamps  the  chazaoter  of  ille- 
gality upon  the  property,  is  the  intent  to  sell  it.  This  intent 
must  be  that  of  the  owner,  or  of  his  agent,  servant,  or  bailee, 
having  acquired  through  him  the  possession  and  the  actual 
power  to  sell  it.  The  intent  of  a  mere  stranger,  having  no  pos- 
session or  control  over  it,  could  not  bring  it  within  the  act  and 
render  the  possession  unlawful.  The  fact,  then,  to  be  proved, 
the  main,  the  indispensable  fact,  in  order  to  render  the  keeping 
illegal,  and  without  which  there  is  no  legal  ground  for  a  penal 
judgment,  is  the  intent  of  the  owner,  or  other  person  in  posses- 
sion of  the  property,  to  sell  it  in  violation  of  the  law.  Now, 
we  can  perceive  no  provision  for  the  trial  and  proof  of  this 
offense  of  keeping  liquors  with  illegal  intent,  in  any  sense  in 
which  a  judicial  trial  is  understood,  in  which  a  party  charged 
with  an  offense,  for  which  his  property  may  be  taken  from  him 
and  confiscated,  may  stand  on  his  defense,  and  have  the  pie- 
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iiimptidn  of  innocence,  until  proofs  are  addaced  against  him 
vs*  pstahlish  the  crime  or  misdemeanor  with  which  he  is  charged. 
SiMh  a  trial  alone  can  satisfy  the  express  provision  in  the  dec- 
lafA^oi.  of  rights,  article  12,  which  declares  that  no  subject  shaU 
be  lurewted,  or  deprived  of  his  property,  immunities,  or  privi- 
lege^], or  of  his  life,  liberty,  or  estate,  but  by  the  judgment  of 
his  jveera  or  the  law  of  the  land.  These  expressions  have  been 
nnde^-sta^,  from  Magna  Charta  to  the  present  time,  to  mean  a 
trial  irj  jivry,  in  a  regular  course  of  legal  and  judicial  proceed- 
ings. 

In  uiodei  to  ascertain  whether  provision  is  made  for  such  a 
trial,  wj  most  look  to  the  statute  and  see  upon  what  grounds  a 
judgmeiit  ol  forfeiture  shall  be  had.  The  warrant  is  issued;  the 
goods,  iaduding  all  liquors  found  at  the  place  designated,  are 
seized  aad  -letained  by  the  officer,  subject  to  the  order  of  the 
justice;  And  the  owner  or  keeper  is  summoned.  What  is  then 
to  be  doae?  The  statute  answers:  If  he  fail  to  appear,  or  un- 
less he  iMa  prove  that  the  said  liquors  are  of  foreign  production, 
imported,  etc.,  contained  in  the  original  packages,  and  in  quan- 
tities not  lef3S  than  the  laws  of  the  United  States  prescribe,  or 
are  kept  tuv  sale  by  authority  derived  under  this  act  (that  is,  by 
an  agent  of  the  city  or  town),  or  otherwise  lawfully  kept,  they 
shall  be  declared  forfeited.  The  most  favorable  privilege  offered 
to  the  owner  is  that  he  may  prove,  if  he  can,  that  the  liquors 
were  lawfully  kept.  If  he  offers  no  proof,  or  fails  to  satisfy  the 
magistrate,  then  they  are  to  be  declared  forfeited.  But  upon 
what  proof?  The  act  seems  to  presuppose  that  a  prima  facie 
case  of  xmlawful  keeping  has  been  established,  upon  which, 
unless  rebutted,  a  judgment  may  pass;  but  again  we  ask,  Upon 
what  preceding  evidence  has  any  prima  facie  case  been  proved? 
The  oath  of  the  original  complainants  could  be  no  proof,  for 
many  reasons:  it  was  ex  parte,  and  made  for  another  purpose, 
to  wit,  to  obtain  a  warrant;  it  states  their  belief  that  some 
liquors  were  kept  in  the  store,  vessel,  or  place  described,  and 
upon  this  all  the  liquors  there  found,  as  well  those  to  which 
Qie  oath  may  have  been  intended  to  apply  as  all  others,  were 
leized,  brought  under  the  control  of  the  magistrate,  and  now 
stand  before  him  for  their  deliverance,  which  must  depend  upon 
his  adjudication.  But  such  a  complaint,  if  it  coidd  be  held  to 
apply  to  all  the  goods  seized,  could  on  no  principle  be  regarded 
as  evidence  on  atriaL  If  the  complainants,  respectable  as  they 
axe  required  to  be,  were  to  be  regarded  as  witnesses,  their  pre- 
Uminaxyezamination  is  ex  parte;  they  are  not  required  to  appear 
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before  the  magiistTate  afterwards,  and  after  some  person  has 
been  summoned;  and  the  accused  has  no  opportunity  to  meet 
them  face  to  face.  An  indictment  is  far  more  precise  and  ex- 
plicit, charging  all  the  particulars  of  an  offense  with  technical 
accuracy,  and  is  found  on  the  oath  of  at  least  twelve  men,  upon 
eyidence  given  on  oath.  As  well,  therefore,  might  a  statute 
provide  that,  upon  an  indictment  being  read,  the  party  charged 
should  be  convicted  imless  he  could  prove  that  he  was  not 
guilty.  Yet  up  to  the  time  of  the  appearance  of  the  respond- 
ent before  the  magistrate,  such  preliminaiy  complaint  is  the 
only  semblance  of  evidence  of  any  criminal  intent  to  render  the 
owner  or  keeper  liable,  either  to  the  forfeiture  of  the  properly 
or  to  a  judgment  for  a  penalty.  The  fact  that  the  liquor  was 
found  in  the  custody  of  the  respondent  when  seized  is  no  evi- 
dence of  unlawfid  intent  to  sell.  The  place,  time,  and  ciioom- 
stances,  and  the  mode  in  which  it  is  kept,  if  proved  by  wit- 
nesses, might  be  evidence  of  such  intent.  But  no  such  testi- 
mony is  required;  and  what  we  mean  to  say  is,  that  the  finding 
of  the  liquor,  the  fact  of  seizure,  and  the  custody  by  the  officer 
afford  no  evidence  of  that  intent  which  makes  the  properly 
liable  to  forfeiture  and  subjects  the  keeper  to  a  penally. 

These  considerations  apply  to  the  properly  of  those  intended 
by  the  complainants  to  be  chaiged  as  the  guilty  owners  or 
keepers,  but  who  before  judgment  of  forfeiture  are  entitled  to 
a  fair  trial.  But  they  apply  with  greatly  increased  force  to 
those  not  even  believed  by  the  oomplainants  to  be  guilly  owners 
or  keepers,  but  whose  liquors  in  the  same  warehouse  or  vessel 
are  swept  by  the  statute,  and  the  proceedings  under  it,  into  the 
same  net,  and  are  in  danger  of  the  same  condemnation  by  a 
judgment,  without  the  trial  assured  by  the  declaration  of 
rights.  We  have  only  to  look  at  the  plain  directions  of  the 
act  to  perceive  that  it  provides  for  no  trial,  in  any  proper 
or  judicial  sense;  that  it  permits  and  requires  a  judgment  of 
forfeiture,  if  no  proof,  or  if  proof  not  satisfactory  to  the  magis- 
trate, is  offered  by  the  respondent.  In  this  respect,  this  enact- 
ment is  in  violation  of  the  plain  dictates  of  justice,  and  contrary 
to  the  letter  and  spirit  of  the  declaration  of  rights.  This 
statute  declares  that  a  subject  may  be  deprived  of  his  property 
under  the  forms  of  law,  without  meeting  the  witnesses  face  to 
face,  without  being  fully  heard  in  his  defense,  in  an  unusual 
mode,  not  by  the  judgment  of  his  peers  or  the*law  of  the  land. 

Probably  it  was  not  the  intention  of  the  legislature  to  direct 
a  proceeding  subversive  of  the  rights  of  the  subject;  and  it 
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is  quite  probable  that  magistrates  and  courts,  acting  in  oon- 
fonnitj  with  the  more  familiar  and  established  maxims  goTem** 
ing  the  administration  of  justice,  have  required  proofs  on  the 
part  of  the  prosecutor,  and  given  to  respondents  some  of  the 
privileges  of  a  defendant,  before  proceeding  to  a  judgment. 
But  in  order  to  judge  of  the  conformity  of  the  enactment 
with  the  requisites  of  the  constitution,  we  must  be  governed 
by  the  terms  and  provisions  of  the  act  itself,  and  can  not 
construe  it  according  to  any  presumed  intention  of  the  legis- 
lature not  expressed;  especially  against  an  expressed  direction. 
In  a  law  directing  a  series  of  measures  which  in  their  opera- 
tion are  in  danger  of  encroaching  upon  private  rights,  vesting 
in  subordinate  officers  large  powers,  which  when  most  carefully 
guarded  are  liable  to  be  mistaken  or  abused,  and  which  are  to 
direct,  limit,  and  regulate  the  judicial  conduct  of  a  large 
class  of  magistrates,  it  is  highly  important  that  the  powers 
conferred  and  the  practical  directions  given  be  so  clear  and 
well-defined  that  they  may  serve  as  a  safe  guide  to  all  such 
officers  and  magistrates,  in  their  respective  duties;  and  in 
these  respects  the  statute  itself  must,  on  its  face,  be  oon- 
formiible  to  the  constitution. 

We  have  already  alluded  to  section  16  as  one  of  this  series  of 
meaauxes,  which  provides  that "  if  any  owner  or  keeper  of 
liquors,  seised  as  aforesaid,  shall  appeal,"  etc. — ^upon  which  it 
is  proper  to  make  one  or  two  remarks.  It  is  obvious  that  this 
section  does  not  give  an  appeal  in  terms,  but  only  hypotheti- 
cally;  nor  does  it  state  from  what  judgment;  but  we  presume 
it  to  be  from  the  entire  judgment  for  forfeiture  and  fine.  It 
is  further  to  be  noticed,  that  the  appellate  court  is  not  author- 
ized in  terms  to  render  a  judgment  against  the  appellant  for  a 
fine.  But  it  is  important  to  cite  all  that  part  of  the  section 
which  directs  what  fijial  judgment  the  appellate  court  is  to  give. 
It  is  as  follows:  '^If  the  fijial  decision  shall  be  against  the 
appellant,  that  such  liquors  were  intended  by  him  for  sale,  con- 
tnuy  to  the  provisions  of  this  act,  then  such  liquors  shaU 
be  destroyed,  as  provided  in  section  14."  If  this  clause  had 
stood  alone,  it  might  have  been  plausibly,  perhaps  strongly, 
argued  that  by  such  '*  fijial  decision,"  that  such  liquors  were 
intended  by  the  appellant  for  sale,  must  be  understood  a  judicial 
decision,  to  be  arrived  at  in  a  regular  course  of  trial,  upon 
allegations  and  proof;  thus  by  implication  intending  a  trial 
according  to  the  maxims  and  forms  of  law.  It  is  hardly  to  be 
presumed  that  the  legislature  intended  todirect  a  different  mode 
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of  trial  and  form  of  judgment  in  the  appellate  court,  contrarjr 
to  the  common  theory  of  appeal,  which  is,  to  enable  a  higher 
court,  in  a  case  depending  upon  the  same  state  of  facts  and  the 
same  rule  of  law,  to  re-examine  the  judgment  of  a  lower  court,  and 
affirm  or  reverse  the  judgment;  though  perhaps  it  would  be  in 
the  power  of  the  legislature  to  do  so,  by  words  sufficiently  ex- 1 
press  to  manifest  such  intention.  But  if  such  were  the  in- 
tention, it  would  leave  the  objections  already  made  in  full  force. 

If  it  shoidd  be  urged  that,  upon  the  maxim  of  constmo- 
don  that  every  part  of  a  statute  may  be  resorted  to  for  expound- 
ing every  other  part,  this  clause  manifests  the  intention  of  the 
legislature  that  a  regular  trial  shall  be  had  in  the  proceedings 
before  the  magistrate,  the  answer  is,  that  the  directions  in  regard 
to  the  proceedings  there,  and  to  those  preliminary  thereto,  as 
well  when  there  is  no  appearance  and  no  power  of  appeal  as 
when  there  is,  are  too  plain,  explicit,  and  mandatory  to  admit 
of  any  such  construction.  Besides,  the  rights  of  parties  ought 
not  to  be  made  to  depend  on  a  doubtful  interpretation  of  various, 
and  in  some  respects  incompatible  and  conflicting,  provisions. 

It  may  be  proper  slightly  to  notice  an  objection  to  the  consti- 
tutionality of  this  law,  in  so  far  as  it  directs  the  taking  of  pri- 
vate property  for  public  use  without  making  any  compensation 
therefor,  contrary  to  article  12  of  the  declaration  of  rights.  We 
are  of  opinion  that  that  clause  has  no  bearing  on  and  no  con- 
nection with  this  subject.  It  is  a  most  wise  and  salutary  prin- 
ciple, but  relates  to  another  class  of  subjects  and  of  rights.  If 
spirituous  liquor  is  rightfully  taken  at  all,  it  is  on  the  ground 
that  it  is  illegally  kept;  that  being  so  kept,  it  is  noxious  to  the 
public,  and  de  /ado  a  nuisance;  and  when  it  is  adjudged  for- 
feited, it  is  because  it  is  so  noxious,  and  declared  to  be  such 
by  law,  the  owner's  right  of  property  is  divested  by  the  judg- 
ment, and  he  can  have  no  claim  to  compensation. 

m.  Thus  far  we  have  considered  this  section  as  it  directs 
proceedings  in  rem  to  effect  the  forfeiture  and  destruction  of 
liquors.  But  it  also  authorizes  a  judgment  for  a  fine  and  costs^ 
with  an  alternative  sentence  to  imprisonment  thirty  days  in  case 
of  non-payment;  and  it  is  contended  that,  as  a  proceeding  in 
personam,  it  is  equally  repugnant  to  the  constitution. 

If  this  branch  of  the  act  treats  the  case  as  a  proceeding  in  the 
administration  of  criminal  justice,  to  recover  a  penalty  for  a  vio- 
lation of  the  statute  law  of  the  commonwealth,  it  is  to  be  com- 
menced, prosecuted,  and  conducted  in  the  manner  required  bj 
the  constitution. 
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Article  12  cf  the  declaration  of  rights  directs  (in  addition  to 
{he  other  proTisions  common  to  both  modes  of  prosecation)  that 
no  subject  shall  be  held  to  answer  for  any  crime  or  offense  until 
{he  same  is  fuUj  and  plainly,  substantially  and  formally,  de- 
scribed to  him.  Article  14:  ^'All  warrants,  therefore,  are  con- 
tnuy  to  this  right  [to  be  secure  from  searches  and  seizures],  if 
the  cause  as  foundation  of  them  be  not  previously  supported  by 
oath  or  a£Brmation.'* 

The  offense  intended  to  be  declared  and  punished  by  this  sec- 
tion is  keeping  or  depositing  spirituous  liquors  in  any  shop  or 
vessel,  etc.,  intended  for  sale.  The  statute,  after  the  provisions 
for  a  seizure,  forfeiture,  and  destruction  of  the  liquor,  proceeds 
to  add,  that  "  the  owner  or  keeper  of  said  liquors  shall  pay  a 
fine  of  twenty  dollars  and  costs,  or  stand  committed  for  thirty 
days  in  de&tdt  of  payment,  if  in  the  opinion  of  said  court  said 
liquors  shall  have  been  kept  or  deposited  for  sale,  contnury  to 
Uie  provisions  of  this  act." 

1.  The  statute  does  not,  distinctly  and  in  terms,  make  the  keep- 
ing of  liquors  intended  for  sale  a  distinct,  substantive  offense, 
punishable  by  fine;  but  only  circuitously  and  by  implication, 
through  the  medium  of  a  search,  seizure,  and  forfeiture.  The 
statute  does  not  require  the  complainants  to  state,  either  as  fact 
or  belief^  tha^.  the  defendant,  or  any  person  designated,  has  kept 
or  is  keeping  liquor  for  sale  contrary  to  law.  On  the  contnury, 
it  seems  studiously  to  avoid  naming  anybody,  by  requiring  the 
complainants  to  state  their  belief  that  liquors  are  kept  and  in- 
tended for  sale  in  the  place  designated:  seeming  to  look  to  the 
result  of  the  search  to  be  made  on  the  warrant  which  is  to  issue 
on  the  complaint,  to  ascertain  whether  liquors  are  so  kept,  and  by 
whom.  When  they  are  seized  by  the  ofiScer,  the  owner  or  keeper 
is  to  be  summoned  by  him,  not  in  pursuance  of  any  direction  in 
the  warrant,  but  upon  his  own  knowledge.  Summoned  for 
what?  Not  apparently  to  answer  to  any  complaint  against  him 
personally;  but  to  enable  him  to  look  after  his  property  thus 
seized,  and  defend  it  if  he  can.  The  only  cognizance  which  the 
magistrate  can  take,  the  only  jurisdiction  he  has,  over  the  per- 
son of  any  one  as  owner  or  keeper  is  that  derived  from  the  re- 
ttim  of  the  officer  on  his  search-warrant  he  certifies  that  he  has 
seized  certain  liquors  described,  and  summoned  a  person  named, 
as  one  whom  he  knows  to  be  the  owner  or  keeper  of  ihe  liquors 
seized.  The  jurisdiction  of  the  person,  such  as  it  is,  is  incidental 
to  the  jurisdiction  over  the  property,  obtained  by  the  seizure. 

3.  But  could  we  regard  this  as  a  statute  making  the  keeping 
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of  liquor  intended  for  sale  a  distinct,  substaniiTe  offense,  punish- 
able by  fine,  and  giving  jurisdiction  of  it  to  a  justice  of  the 
peace,  as  an  ordinary  case  in  personam,  still  we  think  it  fails  to 
conform  to  the  constitution  in  the  articles  above  cited.  There 
is  no  complaint  setting  forth  the  offense,  either  fully,  substan- 
tially, or  formally.  The  complaint  required  to  be  made  by  three 
voters  has  accomplished  its  office  when  it  has  laid  the  founda- 
tion for  the  search-warrant.  The  complaint,  if  it  follows  the 
statute,  names  no  one  as  a  party  chargeable  with  ihe  offense  of 
unlawfully  keeping;  there  is  no  warrant  or  process  to  arrest  or 
summon  such  person;  on  the  contrary,  the  officer  is  directed  to 
summon  the  owner  or  keeper,  if  known  to  him.  Suppose  the 
complainant,  though  not  required  by  the  statute,  should  name 
some  person  as  owner  or  keeper,  and  the  officer,  upon  search, 
should  summon  another  person,  as  one  known  to  him  to  be  the 
owner  or  keeper,  which  is  the  person  charged  ?  Which  is  amen- 
able to  the  law,  and  liable  to  judgment  of  fine  and  imprison- 
ment ?  And  against  which  of  them  can  the  magistrate  render  a 
judgment  in  permmam  f  The  specific  ground  on  which  this  pari 
of  the  statute,  directing  proceedings  in  pencmam^  is  repugnant 
to  the  provisions  of  the  constitution  is,  that,  considered  as  a 
charge  of  a  crime  or  offense,  there  is  no  provision  for  an  indict- 
ment, information,  or  complaint,  on  oath  or  otherwise,  in  which 
the  specific  offense  of  keeping  or  depositing  spirituous  liquors 
intended  for  sale  is  in  any  way  described,  so  that  it  can  be  put 
on  record  and  traversed,  or  an  issue  thereon  be  joined  and  tried 
in  due  course  of  law. 

The  return  of  the  officer,  which  alone  can  faring  before  the 
magistrate  the  name  of  an  owner  or  keeper,  can  not  satisfy  the 
requisites  of  the  constitution;  it  is  not  a  direct  chaige  against 
him  of  keeping  liquor  intended  for  sale;  he  is  not  summoned 
to  answer  such  a  chaige,  but  to  inform  him  of  the  seizure;  and 
the  charge  is  not  on  oath.  The  judgment  to  be  rendered  for 
fine  and  costs  is  not  a  distinct,  independent  judgment,  on  a 
charge  of  a  personal  offense,  but  is  only  incidental  to  a  judg- 
ment of  forfeiture  and  confiscation  of  property.  The  provisicui 
in  regard  to  the  judgment  in  personam  is,  after  directing  thai 
the  liquors  shall  be  declared  forfeited  and  destroyed,  that  tlie 
owner  or  keeper  of  said  liquor  shall  pay  a  fine  of  twenty  dot 
lars,  etc.,  "it  in  the  opinion  of  said  court  said  liquors  shall 
have  been  kept  or  deposited  for  sale,  oontnuy  to  the  provisions 
of  this  act.'*  Mow,  supposing  this  should  be  construed  to 
mean  a  judicial  opinion,  formed  upon  examination  and  proof. 
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it  would  be  obnoxious  to  the  objections  of  being  repugnant  to 
the  constitution:  1.  Because  it  would  be  a  conyiction  for  a 
penalty,  without  any  substantial  and  formal  charge  described 
and  set  forth,  with  opportunity  to  defend,  contrary  to  the 
declaration  of  rights;  and  2.  Because  the  matter  of  fact  of 
which  an  opinion  is  to  be  formed,  in  order  to  conyict,  is  not  that 
the  respondent,  whose  name  has  been  returned  as  owner  or 
keeper,  has  kept  the  liquor  with  intent  to  sell,  but  only  tiiac 
the  liquors  were  kept  for  sale,  which  might  be  true  if  kept  by 
any  other  person.  A  party,  therefore,  may  be  conyicted  and 
sentenced  to  fine  and  costs  and  imprisonment  for  an  offense 
neither  legally  charged  nor  legally  proved  to  hayebeen  commit* 
tedby  him« 

In  the  case  of  FMer  y.  McOirr^  seyeral  particular  exceptions 
were  taken  to  the  regularity  of  the  proceedings,  which  would 
require  more  particular  consideration,  had  we  not  already 
come  to  the  conclusion  that  the  section  under  which  the 
seizure  was  made,  and  is  now  sought  to  be  justified,  was  un- 
constitutional and  yoid.  Still  there  is  one  question  to  which  it 
is  proper  to  adyert.  This  is  in  Hie  nature  of  an  action  of  tres- 
pass vi  et  armis,  and  the  question  is,  whether  it  will  lie  against 
an  officer  who  merely  acts  under  the  direction  of  a  warrant  from 
a  magistrate,  and  does  not  go  beyond  the  line  of  his  duty  as 
marked  out  by  his  warrant.  This  is  certainly  an  important 
oonaideration;  inasmuch  as  it  is  for  the  interest  of  the  commu- 
nity that  subordinate  and  executiye  officers  should,  as  far  as 
possible,  be  protected  in  the  full  and  fearless  discharge  of  their 
duties,  leaying  all  responsibiliiy  for  errors  in  judgment  and 
irregularities  of  process  to  rest  upon  others.  But  this  principle 
must  haye  some  limit;  it  would  be  dangerous  and  injurious  to 
the  common  rights  of  citizens,  if  one  man,  under  the  mere 
eolor  or  semblance  of  legal  process,  could  justify  the  arrest  and 
imprisonment  of  the  person,  or  the  seizure  and  removal  of  the 
jatopertj  of  another,  without  any  responsibility*  And  we  take 
the  well-settled  line  of  distinction  to  be  this:  if  the  magistrate 
or  tribunal  from  which  the  process  issues  has  jurisdiction,  and 
the  process  is  apparentiy  regular,  the  officer  may  safely  follow 
and  obey  it,  and  justify  himself  under  it.  But  if  the  magis- 
trate has  no  jurisdiction,  the  process  is  not  merely  yoidaUe, 
bat  wholly  yoid;  the  officer  taking  property  under  it  has  no  au« 
lliority,  and  is  therefore  liable  to  an  action  of  trespass. 

Xlie  case  already  cited  of  Entiok  y.  Oarrington,  2  Wils.  276, 
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S.  0.,  19  Howell's  State  Trials,  1029,  was  an  action  of  trespass 
against  messengers,  under  a  warrant  from  a  secretary  of  state; 
it  being  held  that  the  warrant  was  yoid  because  not  within  the 
jurisdiction  of  the  magistrate,  the  action  was  sustained  and  con- 
Biderable  damages  recovered.  Where  one  is  committed  under 
process  wholly  Toid,  trespass  will  lie:  Oroome  y.  Forrester^  5 
Mau.  &  Sel.  314;  so  for  goods  levied  upon  by  order  of  a 
magistrate  who  had  no  jurisdiction:  BranvoeU  y.  Penneck^  7  Bam. 
&  Cress.  536.  So,  in  the  supreme  court  of  the  United  States, 
Marshall,  C.  J.,  said:  ''It  is  a  principle  that  a  decision  of  such 
a  tribunal  [a  court-martial],  in  a  case  clearly  without  its  jurisdic- 
tion, can  not  protect  the  officer  who  executes  it:''  Wise  v.  With^ 
ers,  3  Cranch,  337.  So  in  New  Yorb,  when  it  appears  on  the 
face  of  the  process  that  the  court  or  magistrate  had  no  juris- 
diction, it  is  void,  and  affords  no  protection  to  the  officer  who 
has  acted  under  it:  Savacool  y.  BoughUm^  5  Wend.  172  [21  Am. 
Dec.  181] ;  but  if  the  court  had  jurisdiction,  and  the  process  ia 
right  on  its  face,  though  wrongly  issued,  the  officer  is  justified: 
Leuns  y.  Palmer,  6  Id.  369.  The  principle  is  recognized  in 
many  cases  in  this  commonwealth,  and  is  stated  by  Metcalf,  J.» 
by  way  of  illustration,  in  a  very  recent  case.  In  case  of  imprie- 
onment,  a  jailor  is  not  answerable,  ''  unless  he  acts  under  the 
mandate  of  an  inferior  court  which  has  not  jurisdiction  of  the 
cause,  or  by  virtue  of  a  warrant  which,  on  its  face,  shows  the 
magistrate's  want  of  jurisdiction:"  Iblger  v.  Hinckley ,  5  Cuah. 
266.  The  law  relied  on  for  a  justification  being  void,  gave  the 
magistrate  no  jurisdiction  and  no  authority  to  issue  the  search- 
warrant;  the  officer  can  not  justify  the  seizure  under  it,  and 
therefore  an  action  lies  against  him  for  the  taking. 

One  other  point  was  ti^en  in  argument  in  this  case  which  it 
is  proper  to  consider.  It  is  founded  on  the  latter  part  of  sec- 
tion 19  of  the  statute  of  1862,  chapter  322,  which  is  in  these 
words:  '*  No  action  of  any  kind  shall  be  had  or  maintained,  in 
any  court  in  this  commonwealth,  for  the  recovery  or  possession 
of  intoxicating  liquors,  or  the  value  thereof,  except  such  as  are 
sold  or  purchased  in  accordance  with  the  provisions  of  this 
act."  On  the  strength  of  this  provision,  it  is  contended  in  be- 
half of  the  defendant  that  no  action  will  lie  in  the  present  case. 
The  first  and  obvious  answer,  and  a  conclusive  one,  so  &r  aa 
the  maintenance  of  the  action  is  concerned,  is,  that  in  this  action 
of  trespass  the  right  of  possession  of  the  liquors  taken,  or  the 
recovery  of  their  value,  is  not  the  gist  of  the  action;  but  the 
breach  of  the  plaintiff's  dose  is  the  gist  of  the  action,  and  the 
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taking  away  of  the  liquors  is  one  of  the  aggiaTating  incidents 
and  oonsequences  of  the  trespass.  But  as  the  objection  admits 
of  a  less  technical  answer,  founded  upon  broader  and  more  gen- 
eral considerations,  and  as  the  same  question  may  arise  in  this 
case  in  the  assessment  of  damages,  it  seems  proper  to  give  a 
construction  to  this  provision  of  the  act. 

Eyeiy  clause  and  provision  of  an  act  of  legislation  must  be 
eonstrued  according  to  the  manifest  intent  and  purpose  of  the 
legislature,  which  is  to  be  ascertained  by  a  reference  to  its 
general  scope,  and  to  all  its  other  provisions.  The  statute  in 
question  contains  many  provisions,  in  great  detail,  but  the 
manifest  purpose  is  to  repress  intemperance,  by  prohibiting  the 
purchase  and  sale  of  intoxicating  liquors  in  any  other  mode  than 
that  prescribed  and  regulated  by  its  terms.  But  the  statute 
does  not  declare  nor  imply  that  there  can  be  no  property  in 
intoxicating  liquors;  on  the  contrary,  it  fully  recognizes  them 
as  property,  and  of  course  entitled  to  the  same  security  and 
protection  by  the  law  to  which  other  lawful  property  and  pos- 
sessions are  entitled.  A  manufacturer,  under  license  given  pur- 
suant to  this  act,  may  have  a  large  amount  of  distilled  spirits 
designed  for  exportation;  or  a  person  may  have  wine  or  spirits, 
imported  according  to  law,  before  or  since  tiie  passage  of  this 
act.  Suppose  he  has  occasion  to  deposit  this  property  with  a 
warehouse  keeper,  and  the  latter  refuses  to  deliver  it  on  request; 
or  it  is  obtained  from  bim  by  force  or  fraud,  and  he  seeks  to 
regain  it:  to  hold  that  by  law  he  has  no  remedy  woidd  be  to 
dqunve  him  of  a  right  guaranteed  by  the  constitution.  It  is 
plain,  therefore,  that  to  give  the  clause  in  question  a  literal  con- 
struction and  a  general  application  to  all  rights  and  causes  of 
action,  respecting  this  right  of  property,  would  be  plainly  absurd, 
and  could  not  have  been  intended  by  the  legislature.  The 
clause  therefore  requires  some  construction;  and  a  reference  to 
all  parts  of  the  act,  and  its  general  scope,  will  enable  us,  we 
think,  to  perceive  what  such  construction  must  be.  The  object 
of  the  statute  is  to  regulate  the  purchase  and  sale  of  intoxicating 
liquors;  and  this  prohibition  of  any  action  is  declared  as  one  of 
its  penal  consequences.  It  prohibits  all  actions  for  such  liquors, 
or  their  value,  except  such  as  are  sold  and  purchased  in  accord- 
ance with  the  act.  The  exception  shows  what  was  in  the  minds 
of  the  legislature,  namely,  liquors  sold  or  purchased,  and  the 
prohibition  of  all  actions  is  therefore  limited  to  actions  for 
liquors  bought  or  sold  not  in  accordance  with  the  provisions 
of  the  act    And  such  is  the  construction  put  upon  a  similar 
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clause  in  the  statute  of  Maine,  and  for  similar  reasons:  Preston 
Y.  Drew,  33  Me.  562,  563  [54  Am.  Dec.  639]. 

At  all  eventSy  it  would  be  doing  great  injustice  to  the  legida* 
ture  to  suppose  that  by  this  provision  it  was  intended  to  extend 
protection  to  a  mere  wrong-doer,  and  shield  him  from  all  legal 
liability  for  injuries  done  to  the  property  of  another.  If  it  were 
possible  that  such  could  have  been  the  intention  of  any  1^  j- 
lators,  it  would  be  a  palpable  yiolation  of  the  eleyenth  article  of 
the  declaration  of  rights,  that  "  eveiy  subject  ought  to  find  a 
certain  remedy,  by  having  recourse  to  the  laws,  for  all  injunes 
or  wrongs  which  he  may  receive  in  his  person,  property,  or 
character.''  The  court  are  therefore  of  opinion  that  the  plidntill 
is  not  barred  of  his  present  action  by  the  clause  of  the  statute 
relied  on,  nor  can  it  afibrd  anj  ground  to  prevent  him  from 
recovering  the  value  of  the  liquor  taken  in  the  assessment  of 
damages. 

Damages  to  be  assessed,  and  judgment  to  be  entered  lor  the 
plaintiff. 

In  the  case  of  OammonweaUh  v.  Albro,  having  come  to  the 
decision  that  the  statute  which  was  the  sole  foundation  and 
authority  for  these  proceedings  in  that  part  of  it  which  provides 
for  a  search,  seizure,  and  forfeiture  of  spirituous  liquors  is  un- 
constitutional and  void,  it  follows  that  the  exceptions  must  be 
sustained,  and  further  proceedings  in  the  case  stayed.  It  may 
be  proper  to  remark  upon  these  proceedings  that  ihe  complaint 
and  warrant  were  so  framed,  and  the  proceedings  so  conducted, 
as  if  practicable  to  avoid  many  of  the  objections  to  the  consti- 
tutionality of  the  statute.  The  complaint  sets  forth  that  tha 
complainants  believe  that  liquors  are  *' kept  and  deposited  in  a 
warehouse  [described]  occupied  by  Moses  Alfaro  and  William  A. 
Anthony,  and  intended  for  sale  by  them,  the  said  Alfaro  and 
Anthony,  in  said  Fall  Biver,  not  being  authorized,''  etc.  Here  is 
a  direct  charge  that  they  kept  with  intent  to  sell,  without  author- 
ity, which  is  the  offense  supposed  to  be  created  by  the  statute. 
So  the  warrant,  after  reciting  the  complaint  and  the  prayer  for 
process,  commands  the  officer  not  only  to  search,  and  if  found 
to  seize  and  keep  the  liquors,  but  also  to  sununon  said  Albro 
and  Anthony  to  appear  before  the  police  court  and  there  show 
cause,  if  any  th^  have,  why  said  liquors  should  not  be  declared 
forfeited,  to  be  destroyed,  and  they  be  adjudged  and  held  to 
pay  a  fine  of  twenty  dollars  and  costs.  It  does  not  distinctly 
appear  how  and  upon  what  evidence  the  conviction  was  in  iaci 
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hady  either  before  the  police  court  or  the  court  of  common  pleas; 
but  as  it  appears  upon  the  bill  of  exceptions  that  the  goyem- 
ment  ofiEered  no  other  evidence  to  prove  that  Albro  was  not 
licensed,  the  implication  is  that  upon  other  points  of  the  case 
they  did  offer  evidence,  and  veiy  probably  offered  evidence  to 
prove  that  the  defendants,  or  one  of  them,  did  own  and  keep  the 
liquors,  and  did  intend  to  sell  them  in  Fall  Biver.  But  these 
considerations  do  not  remove  the  objections  to  the  constitution- 
alil^  of  the  statute.  The  defect  of  the  statute  is,  that  it  does 
prescribe  these  measures  without  the  precautions  required  by 
the  constitution  for  the  safe  execution  of  the  law. 

Therefore  if  particular  magistrates  and  courts,  perhaps  feeling 
the  force  of  these  objections,  and  adopting  expedients  to  avoid 
them  or  diminish  their  force,  take  precautions  for  that  purpose 
not  required,  perhaps  not  permitted,  by  the  actual  terms  of  the 
statute,  this  can  not  justify  a  judgment  under  so  defective  a 
law.  The  statute  is  to  be  carried  into  operation  by  hundreds  of 
magistrates  and  officers,  and  if  it  fail  in  those  qualities  and 
oharacteristics  required  by  the  constitution  to  give  it  the  force 
of  law,  and  afford  the  fuU  protection  of  the  law  to  all  those  who 
act  under  and  obey  it,  it  is  so  far  void,  and  can  not  be  made 
good  in  any  particular  case  by  attempts  to  supply  its  defects. 

Exceptions  sustained. 

In  Herrick's  case,  a  question  was  made  by  the  attorney  gen- 
eral whether  the  prisoner  could  be  relieved  on  habeas  carptu, 
even  if  the  conviction  is  wrong,  and  whether  his  remedy  is  not 
1^  writ  of  error  or  certiorari,  on  the  authority  of  RUekfe  Case, 
2  Pick.  172.  We  take  the  distinction  to  be  this:  when  the  pro- 
ceedings are  irregular  or  erroneous,  if  the  court  or  magistrate 
lias  jurisdiction,  the  judgment  is  voidable  only,  and  not  void; 
and  of  course  must  stand  good  until  reversed  or  annulled  in  a 
proper  course  of  proceeding,  by  a  court  having  authority  to 
revise  andannul  it.  But  where  it  appears  on  thefaceof  the  pro- 
ceedings that  the  magistrate  had  no  jurisdiction,  the  proceed- 
ings are  wholly  void,  the  commitment  is  without  authority,  and 
the  party  committed  -is  entitled  to  be  discharged  from  his  im- 
prisonment without  reversal  of  the  judgment.  The  case  being 
rightly  before  us,  the  court  are  all  of  opinion  that,  for  the  reasons 
already  given,  that  section  of  the  law  under  which  the  conviction 
was  had  is  unconstitutional,  and  therefore  the  judgment  is  void« 
and  the  prisoner  is  entitled  to  be  discharged  from  custody. 

Vrom  the  mitUmus  alone,  it  might  appear  doubtful  whether 
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the  prisoner  was  personally  present  or  not  when  the  conyiction 
for  the  penalty  was  had;  bat  on  recurring  to  the  justice's  min- 
utes of  the  proceedings,  it  appears  that  he  was  not.  No  com- 
plaint was  read  to  him,  and  no  plea  entered  for  him.  Whether 
in  any  case  a  person  charged  with  a  criminal  offense  can  be 
convicted  and  sentenced  in  his  absence  to  the  payment  of  a  fine 
and  costs,  and  process  issue  in  the  nature  'of  an  execution  to 
collect  it,  we  give  no  opinion.  Commonly,  on  a  criminal  charge, 
the  pariy  is  brought  before  the  magistrate  by  warrant  and  arrest, 
and  then  he  is  in  a  condition  to  be  bailed  or  committed,  and  to 
know  and  take  notice  of  all  orders  and  proceedings  in  the  case. 
But  if  it  is  competent  for  the  legislature  to  provide  by  law  that 
on  a  charge  of  a  crime  or  misdemeanor  the  process  may  be  by 
summons  instead  of  arrest,  it  is  necessary  that  the  summons  con- 
tain a  full  and  direct  statement  of  the  offense  charged,  and  specify 
a  time  when,  a  place  where,  and  the  tribunal  before  which  he 
is  to  appear  and  answer. 

Again:  the  mttttmua  appears  to  us  to  be  erroneous,  and  founded 
on  a  misconception  of  the  law,  in  this:  after  reciting  the  con- 
viction, it  directs  the  jailer  to  arrest  and  keep  the  prisoner  thirty 
days,  or  until  he  shall  comply  with  the  sentence — that  is,  as  we 
understand,  unless  he  shall  sooner  pay  the  fine  and  costs.  This 
appears  to  us  to  be  irregular.  The  alternative  judgment  to  pay 
or  stand  committed  is  passed  in  the  first  instance,  and  the  per- 
son convicted  has  his  election;  but  if  he  does  not  pay,  which 
the  justice  is  to  know  and  determine,  then  the  alternative  part 
of  the  judgment  to  stand  committed  thirty  days  becomes  abso- 
lute. The  imprisonment  is  to  be  the  punishment,  and  is  not 
used  as  a  means  to  enforce  payment  of  a  fine  and  costs;  and  the 
mittimt£S  issues  accordingly.  No  alternative  remains;  the  officer 
or  jailer  has  no  authority  to  receive  the  money  and  discharge  the 
prisoner  within  thirty  days. 

One  other  remark  occurs  to  us  on  these  proceedings,  showing 
that  the  law  is  practically  construed  as  we  construe  it;  which  is, 
that  the  proceeding  for  the  fine  and  that  for  the  forfeiture  are 
connected  together  and  dependent  on  each  other.  The  costs 
with  which  the  defendant  is  charged  are  not  merely  the  costs  of 
a  proceeding  in  personam,  as  on  a  separate  and  independent  pro- 
cess, but  include  all  the  expenses  of  the  seizure,  keeping,  and 
destruction  of  the  liquors,  under  the  other  branch  of  the  judg- 
ment. 

These  considerations  are  not  necessary  to  the  decision  of  this 
9,  which  rests  on  the  grounds  taken  in  the  principal  opinion; 
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but  ihej  seem  nataially  to  arise  from  the  view  {here  takea,  and 
tend  to  explain  it. 

Ordered  that  Josiah  Herrick  be  discharged  from  his  imprison- 
ment. 

NonoiTs  Trabb  ob  Bnsnms  to  mm  Kuisanob  nsbd  not  Bndavokk 
ExALTH  OF  Nbiohborhood:  OoUin  y.  VaienUne^  38  Am.  Deo.  667,  and  note. 

Stats  Has  Unoontrollxd  Jubisdiotion  ovsb  All  Pbopbbtt,  Bbal  or 
PXBSOKAL,  within  ITS  JuBiSDiCTiON:  Smith  \\  EcOou,  68  Am.  Deo.  746;  and 
may  throogh  its  legialatnre  detennme  that  articles  injuiions  to  pablio  health 
or  morals  shall  not  oonstitnte  property  within  its  jarisdiotion,  where  the 
enactment  is  to  operate  prospeotively:  PresUm  v.  Drew,  64  Id.  639. 

CouBT  MAT  Dbolabx  Aot  OF  LsoisLATtrBS  Unoonstitdtional;  batiti 
imcoDstttntionality  mnst  be  palpable  and  oertsin  to  jnstify  judicial  interfer- 
ence: Lycoming  ▼.  Union,  63  Am.  Deo.  676;  Winter  v.  Jones,  64  Id.  379; 
SkarpUea  r.  Mcsycr  etc  qf  Philaddphict,  69  Id.  769. 

PowxB  OF  Stats  to  Fbovidb  fob  Rboulation  and  Salb  of  SpnuTir- 
ous  LiQUOBs:  CommonweaUh  r.  KimbaU,  36  Am.  Deo.  326,  and  kngtheiied 
disoossion  of  same  in  note  331. 

Whxn  Pboobss  is  Jttbtification  fob  Acts  Donb  undbb  It:  Hwnphrei^ 
T.  Case,  20  Am.  Deo.  96;  PtOnamr,  Man, Id.  686;  note  to  Stwaeool  v.  Bough* 
ton,  21  Id.  196;  Walmm  t.  Wateon,  23  Id.  324;  CommonweaUh  t.  (yChiU,  Id. 
893;  MUkr  r.  Brown,  Id.  693;  note  to  Chaipman  ▼.  DyeU,  26  Id.  600;  Hallv. 
Bowd,  27  Id.  696;  Parker  r.  Walrod,  30  Id.  124;  Teager  ▼.  Oarpenier,  31  Id. 
665;  DayT.  Sharp,  34  Id.  609;  Beaehv.  Botrford,  40  Id.  46;  SiaU  ▼.  Page, 
Id.  606;  Stevenson  r.  Mellon,  42  Id.  434;  Dunlap  y.  ffunHng,  43  Id.  763; 
CfodgT.  Qt^nn,  Uld.  Vi  note  ix>  Stater.  Weed,  SB  Id.  202;  BoUina  y.  State, 
Id.  161;  Pant  ▼.  Slaaun,  64  Id.  76;  note  to  Mitchell  v.  StaU,  Id.  266;  State  v. 
MeNaOg,  66  Id.  660;  TwUehdl  v.  Shaw,  67  Id.  80;  Coleman  v.  McAmdtg,  Id. 
229;  note  to  Wattaee  r.  ffoUg,  68  Id.  623;  Cfurn^  r.  T^fta,  Id.  777. 

SXABOH^WAIIBANTS,  GROUNDS  FOB  ISSUANOB  AND  CONSTRUOTION  OF:  OtU" 

num  T.  Baymcnd,  6  Am.  Dec  200;  Bell  v.  Ctapp,  Id.  339;  extended  note  to 
Ch^ummT.  BaieB,401d.  fM;Larthety.  Ibiyoy,  46 Id.  664. 

Statutvvrt  CoNSTBUonoNS.— Unnatural,  nnjnst,  or  impracticable  legislattre 
enactment  is  abeolntely  void:  CampbeWs  Case,  20  Am.  Dec  360.  Statute 
ean  be  declared  Toid  only  so  far  as  it  exceeds  the  legislative  power,  and  only 
as  to  those  whose  rights  are  injnrionsly  affected  thereby,  where  it  is  assailed 
on  those  grounds:  Wellington,  Petitioner,  26  Id.  631.  An  act  susceptible 
of  two  interpretations  will  be  given  that  which  will  render  it  constitntional 
and  valid:  Boiaderey.  dtiun's  Bank,  29  Id.  463.  Part  of  statute  may  be  nn- 
eonstitatioiial  and  part  valid:  Begente  v.  WiUiasne,  31  Id.  72;  Danie  v.  State, 
ante,  p.  331,  and  note  dIsonsslTig  the  subject. 

TfA»»A«  Corpus. — ^Prisoner  may  be  released  where  committing  magistrate 
had  DO  jurisdiction:  See  extensive  note  to  CommonweaUh  v.  Leckg,  26  Am. 
Dec  40;  Ex  parte  Ada$ne,  69  Id.  234;  or  where  conviction  has  been  had  under 
nnooostitntional  law:  See  case  and  note  first  cited;  also,  Church  on  Habeas 
Oorpos,  sees.  221-226,  370,  citing  the  prindpsl  case  with  approvaL 

Thb  frinoifal  oasb  has  bsbn  nuhxrouslt  citbd  in  the  subsequent 
Miisnhnsotts  dedsions. ,  In  Oreutt  v.  Ndaon,  1  Gray,  641,  where  the  court 
say  that  in  the  principal  case  it  was  strongly  intimated,  if  not  decided,  that 
ttM  staitiita  Biidsr  dismission  does  not  prohibit  an  action  of  replevin  or  trovef 
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to  reoover  liqiian  wrongly  taken  or  detained,  or  their  Yolne  in  damagea.  In 
Boortam  r.  Crane,  103  Mass.  G23,  and  in  Breeh  v.  Adams,  3  Gray,  569,  it 
was  decided  that  the  purchaser  of  intoxicating  liquors  sold  contrary  to  the 
statute  of  1852,  chapter  322,  may  maintain  an  action  for  a  wrongful  taking 
of  them  from  his  possession,  notwithstanding  section  19  of  that  statute.  This 
upou  the  sole  authority  of  the  principal  case.  It  is  again  cited  in  Ewings  v.  r 
Walker,  9  Gray,  95;  Cobh  ▼.  Farr,  16  Id.  597,  and  Commonwealth  t.  JiUocei-' 
eating  Liquors,  107  Mass.  400,  where  the  aboTe  statute  is  further  construed. 

"All  Riobts  of  Propzbtt  asm  Rsld  Subjbot  to  Such  Bbabonablb  Con- 
TBOL  and  regulation  of  the  mode  of  keeping  and  use  as  the  legislature,  under 
the  poHoe  power  vested  in  them  l^  the  constitotion  of  the  commonwealth, 
may  think  necessary  for  the  prevention  of  injuries  to  the  rights  of  others  and 
the  security  of  the  public  health  and  welfare.**  The  court  then  proceed  to 
show  how  this  power  may  be  ezerdsed:  Blair  y.Forehand,  100  Mass.  138^ 
dttng  the  principal  case.  It  is  also  cited  by  the  court  whUe  discussing  the 
power  of  the  legislature  to  pass  laws  which  belong  to  the  daas  of  police  regu- 
lations, in  Sokier  ▼.  Trinitp  Cliureh,  109  Id.  22,  and  WatertOMm  Y.Ma^o^  Id. 
818. 

JusnnoanoH  uhdek  Wabbant.^A  warrant  regular  upon  its  £aoe»  and 
being  issued  by  a  magistrate  having  jurisdiction  over  the  subjeot*mattv» 
affcrds  a  full  justification  for  all  acto  done  by  any  one  in  its  lawful  ezaontiont 
Clarke  v.  Maiy,  2  Gray,  413;  &  C,  foH,  p.  470;  Ela  v.  Smith,  5  Id.  137. 
But  a  person  whose  premises  an  officer  is  proceeding  to  search,  under  a  war- 
rant defective  and  void,  is  justified  in  using  all  reasonable  and  necessary 
force  to  prevent  such  search:  CoanmofttoeoAA  v.  CertaAn  Intoxkating  Liquors, 
105  Mass.  178;  and  a  complainant  who  obtains  a  warrant  from  a  magistrate 
who  has  no  jurisdiction  of  the  cause,  and  instigates  and  induces  an  offiosr  to 
arrest  the  defendant  thereon,  is  liable  in  damages  to  the  party  arrested,  even 
if  the  warrant  is  valid  on  its  face:  Hmery  v.  Hapgood,  7  Gray,  55.  So  a  jus- 
tice of  the  peace  who  issues  a  warrant  under  an  unoonstitational  statato  is 
liable  in  damages  to  the  person  arrested  thereon:  KeOifY.  Bemis,  4  Id.  83;  all 
citing  the  principal  case. 

Past  ov  Siatutb  mat  bb  CoNanrurioHAL  and  Pabt  hot:  .Toiief  v. 
BoMns,  8  Gray,  338;  Commonwealth  v.  HUehings,  6  Id.  485;  CoaanumwmUh 
V.  Boek,  10  Id.  4,  citing  the  principal  case. 

Thb  fbwoipal  case  is  cited  arguendo  in  BandalL  PetUsomer/or  Mmsith 
mus,  11  Allen*  479;  Tyler  v.  Pomtrog,  8  Id.  485. 


GoMMoirwEAiJTH  V.  MgEib. 

(1  Obat.  01.] 

BUKDSK  Of  Pbovxno  THAT  Otvbnsb  HAS  BBSN  CrOifMiTTiD  rseto  upon  tiie 
government;  and  if  the  evidence  foils  to  establish  any  essential  ele- 
ment of  the  crime  charged,  the  defendant  must  be  acquitted. 

UnDXB  Plba  of  not  Guiltt,  all  matters  of  justification  or  excuse  may  bt 
given  in  evidence. 

Assault  and  Battxbt  Consists  in  Unlawful  and  Un justifiabiji  nee  of 
force  and  violence  upon  the  person  of  another,  however  slight. 

If  in  PnoBBOunoN  fob  Assault  and  Battbbt  It  dobs  not  Afpbab  isai 
Act  was  Unjustifiablb,  from  the  evidence  of  the  prosecntion^  the 
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Moaaaed  should  be  aoquitted.  Hie  proeeoation  must  show,  not  only  the 
oommiasioii  of  the  act,  hat  also,  beyond  a  reasonable  donbt^  that  it  was 
not  justifiable;  for  if  Justifiable,  it  is  not  oriminaL 

Pbosbodtion  for  assardt  and  battery,  resulting  in  a  oonTiotion. 
The  prosecuting  witness,  as  it  appeared  from  the  eyidenoe,  had 
spit  in  the  face  of  the  accused,  who  thereupon  struck  him  with 
a  dangerous  weapon.  The  defendant  asked  the  court  to  in- 
struct the  jury  that  if  they  were  left  in  reasonable  doubt 
whether  the  beating  was  justifiable  or  not,  they  should  acquit. 
But  the  court  told  them  that  if  the  prosecution  had  shown  the 
beating,  then  the  burden  was  on  the  defendant  to  show  that  it 
was  justifiable. 

B.  H.  Dana,  jun.,  for  the  defendant. 

Bufiu  Ohoaiet  attorney  general,  for  the  state. 

By  Oourty  Bioblow,  J.  Upon  the  facts  stated  in  the  bQl  of 
exceptions,  it  is  difficult  to  understand  how  the  question  of  jus- 
tification of  the  assault  alleged  could  have  arisen  at  the  trial  of 
this  cause.  The  use  of  a  weapon,  dangerous  to  life  and  limb, 
to  repel  such  an  assault  as  was  shown  to  have  been  committed 
on  the  defendant  by  the  prosecutor,  was  unreasonable  and 
wholly  disproportionate  to  the  exigency,  and  could  furnish  no 
legal  excuse  to  the  defendant.  Under  the  circumstances  as  re- 
ported, the  jury  should  have  been  instructed  that  the  defend- 
ant had  not  encountered  the  case  proved  against  him  by  the 
goremment,  and  was  liable  to  be  convicted  of  the  offense 
charged  in  the  indictment.  We  feel  bound  to  say  thus  much, 
lest  by  silence  we  might  seem  to  give  sanction  to  a  defense 
which  appears  to  have  been  placed  on  untenable  grounds. 

The  general  rule  as  to  the  burden  of  proof  in  criminal  cases 
is  sufficiently  familiar.  It  requires  the  government  to  prove 
beyond  a  reasonable  doubt  the  offense  charged  in  the  indict- 
ment, and  if  the  proof  fails  to  establish  any  of  the  essential  ele- 
ments necessary  to  constitute  a  crime,  the  defendant  is  entitled 
to  an  acquittal.  This  results  not  only  from  the  well-established 
principle  that  the  presumption  of  innocence  is  to  stand  until  it 
it  is  overcome  by  proof,  but  also  from  the  form  of  the  issue  in 
all  criminal  cases  tried  on  the  merits,  which,  being  always  a 
general  denial  of  the  crime  charged,  necessarily  imposes  on  the 
government  the  burden  of  showing  affirmatively  the  existence 
of  every  material  fact  or  ingredient  which  the  law  requires  in 
nder  to  constitute  an  offense.    If  the  act  charged  is  justifiable 
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or  excusable,  no  oriminal  act  has  been  commitbed,  and  the 
allegations  in  the  indictment  are  not  prored.  And  this  makes 
a  broad  distinction  in  the  application  of  the  role  of  the  burden 
of  proof  to  ciTil  and  criminal  cases.  In  the  former,  matters  of 
justification  or  excuse  must  be  specially  pleaded  in  order  to  be 
shown  in  evidence,  and  the  defendant  is  therefore,  by  the  form 
of  his  plea,  obliged  to  aver  an  affirmative,  and  thereby  to  as- 
sume the  burden  of  establishing  it  by  proof;  while  in  the  latter, 
all  such  matters  are  open  under  the  general  issue,  and  the  af- 
firmative, namely,  proof  of  the  crime  charged,  remains  in  all 
stages  of  ttie  case  upon  the  government. 

In  the  application  of  these  familiar  principles  to  particular 
cases,  many  nice  distinctions  have  arisen,  which  it  is  unneces- 
sary now  to  consider;  because  we  are  all  of  opinion  that  the  case 
at  bar  falls  clearly  within  the  general  rule.    However  the  rule 
may  be  in  cases  where  the  defendant  sets  up,  in  answer  to  a 
criminal  charge,  some  separate,  distinct,  and  independent  fact 
or  series  of  facts,  not  immediately  connected  witii  and  growing 
out  of  the  transaction  on  which  the  criminal  charge  is  founded, 
there  can  be  no  doubt  that,  in  a  case  like  the  present,  the  burden 
of  proof  remains  on  the  government  throughout  to  satisfy  the 
jury  of  the  guilt  of  the  defendant.    It  appears  by  the  evidence, 
as  stated  in  the  bill  of  exceptions,  that  the  justification  upon 
which  the  defendant  relied  was  disclosed  partly  by  the  testi- 
mony introduced  by  the  government  and  in  part  hy  evidence 
offered  by  the  defendant;  and  that  it  related  to  and  grew  out  of 
the  transaction  or  res  gestas,  which  constituted  the  alleged  crimi- 
nal act.    The  defendant  did  not  set  up  any  distinct,  independ- 
ent fact  in  defense  of  the  charge;  he  neither  alleged  nor  assumed 
to  prove  anything  aside  or  out  of  the  case  on  the  part  of  the 
government;  but  he  contended,  taking  the  facta  and  circum- 
stances as  proved  by  the  evidence  on  both  sides,  constituting 
the  transaction  itself  on  which  the  case  for  the  prosecution 
rested,  that  he  was  not  shown  to  be  guilty,  because  they  did 
not  prove  beyond  a  reasonable  doubt  that  he  had  committed  the 
offense  laid  to  his  charge.    An  assault  and  batteiy  consists  in 
the  unlawful  and  unjustifiable  use  of  force  and  violence  upon 
the  person  of  another,  however  slight.    If  justifiable,  it  is  not 
an  assault  and  battery:  1  Hawk.  P.  0.,  c.  62,  sec.  2;  1  Buss,  on 
Crimes,  7th  Am.  ed.,  750;  8  Bla.  Com.  121;  Bao.  Abr.,  tit.  As- 
sault and  Battery,  B;  6  Dane  Abr.  584;  OammontoeaUh  v.  Clark, 
2  Met.  24.    Whether  the  act  in  any  particular  case  is  an  assault 
and  battery,  or  a  gentie  imposition  of  hands,  or  a  proper  appli* 
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eation  of  f  orce,  depends  upon  the  qaestion  whether  there  was 
justifiable  cause:  CommonweaUh  v.  Clark,  supra. 

If,  therefore,  the  CTidence  fails  to  show  the  act  to  have  been 
unjustifiable,  or  leayes  that  question  in  doubt,  the  oiiminal  act 
is  not  proved,  and  the  party  charged  is  entitled  to  an  acquittal. 
To  illustrate  this:  it  is  dearly  settled  that  when  an  injury  to 
the  person  is  accidental,  and  the  parly  defendant  is  without 
fault,  it  will  not  amount  to  an  assault  and  battery:  Boso.  Crim. 
Ey.  289. 

Now,  in  a  case  of  this  sort,  if  the  evidence  offered  by  the 
goremment  leaves  it  doubtful  whether  the  injury  was  the  result 
of  accident  or  design,  there  can  be  no  question  of  the  right  of 
the  defendant  to  an  acquittal,  because  it  is  left  doubtful 
whether  any  criminal  act  was  committed.  But  can  the  govern- 
ment, in  such  a  case,  on  proving  simply  the  injury  to  the  per- 
son, rest  their  case  and  call  on  the  defendant  to  assume  the 
burden  of  proof  and  satisfy  the  jury  that  it  was  accidental,  or 
else  submit  to  a  conviction?  If  so,  then  a  criminal  charge  can 
always  be  shown  by  proving  part  of  a  transaction,  and  the 
burden  of  proof  can  be  shifted  upon  the  defendant,  by  a  care* 
ful  management  of  the  case  on  the  part  of  the  government,  so 
as  to  withhold  that  part  of  the  proof  which  may  bear  in  his 
&vor.  But  further:  the  rule  of  the  burden  of  proof  can  not  be 
made  to  depend  upon  the  order  of  proof,  or  upon  the  particu- 
lar mode  in  which  the  evidence  in  the  case  is  introduced.  It 
can  make  no  difference,  in  this  respect,  whether  the  evidence 
comes  from  one  parly  or  the  other.  In  the  case  supposed,  if  it 
is  left  in  doubt,  on  the  whole  evidence,  whether  the  act  was  the 
result  of  accident  or  design,  then  the  criminal  charge  is  left  in 
doubt.  Suppose  a  case  where  all  the  testimony  comes  from 
the  side  of  the  prosecution:  the  defendant  has  a  right  to  say 
that  upon  the  proof  so  introduced  no  case  is  made  against  him, 
because  there  is  left  in  doubt  one  of  the  essential  elements  of  th^ 
offense  charged,  namely,  the  wrongful,  unjustifiable,  unlawful 
intent.  The  same  rule  must  apply  where  the  evidence  comes 
from  both  sides,  but  relates  solely  to  the  original  transaction 
constituting  the  alleged  criminal  act,  and  forming  part  of  the 
resgeslcB. 

Even  in  the  case  of  homicide,  where  a  stricter  rule  has  been 
held  as  to  the  burden  of  proof  than  in  other  criminal  cases, 
upon  peculiar  reasons  applicable  to  that  offense  alone,  it  is  con- 
ceded that  the  burden  is  not  shifted  by  proof  of  a  voluntary 
killings  where  there  is  excuse  or  justification  apparent  on  the 
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proof  offiared  in  support  of  the  proseoation,  or  arismg  out  of 
the  droamstanoes  attending  the  homicide:  CammanweaUh  t. 
Farky  9  Met.  116  [43  Am.  Dec.  873];  CammonweaUh  y.  Webster, 
6  Cosh.  306  [62  Am.  Deo.  711]. 

There  may  be  cases  where  a  defendant  relies  on  some  distinct^ 
snbstantiTe  gronnd  of  defense  to  a  criminal  charge,  not  neoes- 
sarilj  connected  Trith  the  transaction  on  which  the  indictment 
is  founded  (sach  as  insani1y»  for  instance),  in  which  the  burden 
of  proof  is  shifted  upon  the  defendant.  But  in  cases  like  the 
present  (and  we  do  not  intend  to  express  an  opinion  beyond  the 
precise  case  before  us),  where  the  defendant  sets  up  no  separate, 
independent  fiict  in  answer  to  a  criminal  chaige,  but  confines 
his  defense  to  the  original  transaction  charged  as  criminal,  with 
its  accompanying  circumstances,  the  burden  of  proof  does  not 
change,  but  remains  upon  the  government  to  satii^  the  jury  that 
the  act  was  unjustifiable  and  unlawfuL 

Exceptions  sustained. 

What  OoHsmuns  AsaAUiff:  State  t.  Dovii^  36  Am.  Deo.  7S6;  StaUw, 
MarffCM,  38  Id.  714. 

What  mat  bb  Oivxn  nr  Evmncs,  uitdxe  Fua  ov  mot  Ounurr,  «o 
MmoATB  Damaobs  ni  AonoH  loa  AssAuur  ahd  Batrbt:  Lm  t.  Wool' 
•ey,  10  Am.  Deo.  230;  Bobb  t.  Booworih,  12  Id.  273;  Eawtitig$  t.  Ckmmum' 
wealth,  19  Id.  751i  I^aUrtomr.  ITorrldb^  25  Id.  09; /oeoiMiy  t.  Diifa,  87  Id. 
492. 

What  will  SosxASf  Plba  of  JusnnoAnoir  nr  AonoK  loa  Amault 
AND  Battxbt:  Shaia  t.  Markham,  20  Am.  Deo.  282;  note  to  State  t.  J/br- 
gan,  38  Id.  720;  Ora^  t.  Apree,  32  Id.  107. 

Thb  ranroiPAL  case  d  omD  atrguemdo  in  Smith  t.  iVter,  10  Ony,  68» 
where  the  oourt  mji  **  WhstoTer  opinion  may  ha^  prevailed  heretofote^  tlie 
law  is  now  well  aettled  that  the  burden  of  proolt  when  it  onee  derolvee  npon 
a  party,  never  afterwarda,  in  relation  to  the  eame  qoeetlon,  ehifto  in  the  ptog- 
ceie  of  the  trial  over  npon  hie  adverHtty."  It  ia  dted  in  the  eame  manact 
hi  OommamKnUk  v.  WSUame,  6  Id.  4. 


MUTiWATiTi  t;.  QUUHJI. 

[lOSAX,  106.1 

**m  All  Sum  Dun  oa  to  Bboomb  Din  to  me  fori 
laying  ooamon  aewere"  of  the  dty  of  B.  will  not  delMt  a  1 
againat  aaid  cttj  to  leadi  eaminge  arising  ont  of 
qnently  enteied  into  between  the  aangnor  and  the  eity. 

ICbbb  PoaaiBiLRT  ov  bbdto  aoazn  EMTLOTin,  and  of  earning  w«fH  al  a 
fnture  time  nnder  ench  employment,  i»  not  aeeignible, 

taaBTOOABLB  Powsa  OF  AnoBirxT  dob  mot  Amoost  fa 
when  no  aerignable  interest  exists. 
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Funms  Babhutm  hat  bb  Absiohid  when  the  Magnor  is  under  an  engnge- 
ment  for  a  term  of  time,  and  has  entered  on  the  dntiee  of  his  offioe^ 
although  he  is  liable  to  remoTal  at  any  time. 

Tbdsteb  process  against  the  oiiy  of  Boston,  The  laots  an 
stated  in  the  opinion. 

J.  H.  Bradley,  for  the  claimant. 

B.  F.  Ihdler,  for  the  plaintiff. 

By  Court,  Shaw,  0.  J.  The  city  of  Boston  are  sonunoned  as 
the  trustees  of  Nicholas  Quinn;  they  admit  that  at  the  time  of 
the  service,  August  27, 1851,  they  were  indebted  to  Nicholas, 
but  they  deny  that  they  are  liable  to  be  charged  as  his  trustees, 
because  they  say  that  before  the  summons  the  debt  was  assigned 
to  James  Quinn,  of  which  they  had  notice.  On  this  disclosure, 
James  Quinn  was  summoned,  came  in,  and  asserted  his  claim 
under  an  assignment  made  to  him  by  the  defendant  on  the  first 
of  July,  1851,  purporting  to  transfer  to  him  **  all  claims  and 
demands  which  I  (Nicholas  Quinn)  now  have  or  which  I  may 
hftTe  against  the  city  of  Boston  on  the  first  day  of  January  next, 
for  all  sums  of  money  due  and  to  become  due  to  me,  for  sendees 
in  laying  common  sewers  of  the  saiddiy;"  with  power  of  attor- 
ney irrcTocable  to  receiye  the  same. 

The  facts  appearing  from  the  trustees'  answers,  after  long  an4 
repeated  examinations,  are  few  and  simple.  It  is  conceded  that 
ail  the  sums  due  to  Nicholas  Quinn  at  the  time  of  the  assign- 
ment had  been  paid  to  James  Quinn  as  assignee,  and  that  he 
receipted  for  them  as  the  attorney  of  Nicholas.  The  question 
therefore  is,  on  the  moneys  which  became  due  for  sendees  be- 
tween the  first  of  July  and  the  twenly-seventh  of  August.  It 
appears  that  at  the  time  of  the  assignment  there  was  no  subsist- 
ing^ engagement  between  Nicholas  Quinn  and  the  city,  the  one 
to  perform  work,  or  the  other  to  employ  and  pay  him.  All  that 
appears  is,  that  at  an  anterior  period  the  agent  of  the  city  in 
that  department  had  engaged  the  defendant  for  a  particular  job, 
and  paid  him  for  his  own  sendees,  and  the  sendees  of  the  men 
employed  by  him,  at  a  fixed  rate;  that  since  the  assignment,  when 
engaged  by  the  agent  on  other  jobs  without  any  other  agreement 
as  to  price,  he  had  charged  and  the  city  had  paid  the  prices 
fdrmerly  paid.  But  each  piece  of  work  on  which  the  defendant 
was  engaged  was  done  in  pursuance  of  directions  from  the 
agent;  the  city  were  at  liberty  to  employ  him  or  not,  and  he  to 
wock  or  not;  and  it  would  have  been  open  to  either  to  propose 
and  insist  on  other  prices.    Notice  of  the  assignment  was  given 
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to  the  city 9  bat  they  did  not  accept  or  undertake  to  pay  the  as- 
Bignee.  They  took  notice  of  the  assignment,  as  they  afterwards 
did  of  the  service  of  the  trustee  process,  for  their  own  informa- 
tion and  government.  They  paid  to  James  Quinn,  taking  his 
receipt  *'  for  Nicholas  Qninn,"  as  they  well  might  until  service 
of  trustee  process,  whether  James  Quinn  held  a  valid  assignment 
or  only  a  naked  power.    A  power  he  certainly  had. 

Under  these  circumstances,  the  court  are  of  opinion  that,  be- 
yond the  earnings  due  at  the  time  of  the  assignment,  there  wan 
no  valid  assignment  which  can  be  set  up  to  defeat  this  trustee 
attachment,  and  that  the  earnings  of  Nicholas  Quinn,  between 
the  assignment  and  the  attachment,  did  not  vest  in  the  assignee. 
The  future  earnings  constituted  a  mere  possibility  coupled  with 
no  interest.  There  was  no  subsisting  engagement  under  which 
wages  were  to  be  earned,  and  it  depended  altogether  upon  a 
future  engagement  whether  anything  would  ever  become  due. 
Such  was  the  decision  of  the  judge  who  tried  the  cause;  and 
we  are  satisfied  that  it  was  correct. 

None  of  the  cases  go  so  far  as  to  hold  that  the  mere  possi- 
bility of  being  again  employed  by  the  city,and  of  earning  wagea 
under  that  employment  at  a  future  time,  is  capable  of  being 
assigned.  The  debt  may  be  conditional,  uncertain  as  to  amount, 
or  contingent,  but  to  be  the  subject  of  an  assignment  there 
must  be  an  actual  or  possible  debt  due  or  to  become  due.  The 
assignment  of  an  unliquidated  balance  is  good:  Crocker  v. 
Whitney,  10  Mass.  316.  A  power  of  attorney,  although  irrevo- 
cable in  terms,  does  not  amount  to  an  assignment,  when  no 
assignable  interest  exists  at  the  time:  MaU  v.  Jackaon,  20  PicL 
194. 

The  case  of  Carrique  v.  Sid^wUom,  8  Met.  297,  went  on  the 
ground,  not  only  that  there  v^as  no  assignable  interest,  but 
apparently  no  interest  to  assign,  and  only  a  power  of  attorney 
to  receive.  In  Gardner  v.  Edeg,  18  Pick.  168,  though  it  was  an 
assignment  of  wages  not  earned,  yet  it  was  for  a  voyage  on 
which  the  assignor  had  shipped  for  a  certain  lay  or  rate  of 
wages  to  be  earned.  In  the  case  of  Weed  v.  JeweU,  2  Met.  608 
[87  Am.  Dec.  115],  in  which  the  assignment  was  held  good,  the 
assignor  was  in  the  actual  employment  of  the  company  sum- 
moned as  trustees,  and  it  does  not  appear  whether  for  a  certain 
time  or  indefinitely.  So  in  Emery  v.  Ixiwrence,  8  Gush.  151, 
the  assignor  v^as  in  the  actual  employment  of  the  trustees.  The 
true  principle  is  stated  and  the  proper  distinction  taken  in 
BrackeU  v.  Blake,  7  Met.  886  [41  Am.  Dec.  442].    If  a  party  is 
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under  an  engagement  for  a  term  of  time,  to  which  a  salaxy  is 
affixed  payable  qnarterlj,  especially  if  he  has  entered  upon  the 
duties  of  his  office,  although  at  any  time  liable  to  be  removed, 
he  has  an  interest  which  may  be  assigned. 

In  the  present  case  we  Ihink  that  this  assignment  was  not 
available  beyond  the  sums  then  due,  and  that  tiie  trustees  must 
be  chaiged  on  their  answers. 

Trustees  chaiged. 

FuTUBX  Eab^onos  mat  be  Assionsd:  Weed  t.  JeweU^  37  Am.  Deo.  115. 
The  valiility  of  an  Msignment  of  a  debt  to  beoome  dne  is  quite  folly  diaonsaed 
in  the  notes  to  BraeheU  v.  Blahe,  41  Id.  442;  Held  v.  Maywr  etc  qfNem 
Tork^  57  Id.  440.  Futare  wages  to  be  earned  under  an  existing  engagement  are 
capable  of  being  assigned,  although  the  workman  works  by  the  piece,  and  his 
wages  per  month  vary:  Hartley  v.  Tapley,  2  Gray,  505;  Twise  v.  Clteever^  2 
Allen,  41.  And  a  written  order  to  pay  certain  sums  out  of  wages  to  be  earned 
under  a  subsisting  engagement,  and  accepted  by  the  assignor's  employer, 
applies  to  wages  earned  under  a  new  engagement,  entered  into  by  the  work- 
man immediately  after  the  expiration  of  the  first,  with  the  same  employer, 
for  lower  wages:  Wallace  v.  Walter  JJeywood  Chair  Co,^  16  Gray,  208.  The 
principal  case  is  cited  in  each  of  the  above  cases.  It  is  also  cited  by  the 
court  while  discussing  the  question  of  the  assignability  of  a  claim  for  injuries 
to  the  person,  in  Jlke  v.  Stone,  1  Allen,  566. 

Turn  PRINCIPAL  0A8K  IS  CTTSD  AND  DISTINOITISHXD  in    Low  T.   PeW,    108 

Blass.  350,  where  it  was  held  that  the  sale  of  fish  hereafter  to  be  caught  in 
the  sea  did  not  pass  title  to  the  fish  when  caught;  in  Boylen  y,  Leonard,  2 
Allen,  407*  where  it  was  decided  that  an  assignment  of  future  wages,  without 
limitation  of  time,  would  include  wages  earned  by  a  laborer  for  nine  months 
thereafter,  under  a  contract  then  exiting,  by  which  he  was  to  labor  for  his 
employer  for  an  indefinite  time,  although  the  rate  of  wages  was  increased 
after  the  assignment;  and  in  Taylor  v.  Lynch,  5  Gray,  49,  where  the  court 
sustained  an  assignment  by  a  laborer,  of  his  future  wsges,  as  against  an  aV 
\  thereof  bj  trustee  process. 


Blanohabd  v.  Ellsl 

II  Obat,  IML] 

If  CteAmoB  or  Deed  ov  Wabrantt  Subsequently  Aoquibi  Title,  he  and 
bis  successors  in  interest  are,  at  the  election  of  the  grantee,  estopped  to 
oet  up  the  subsequently  acquired  title  as  against  him;  but  there  is  no 
force  in  the  original  deed  to  convey  the  title  not  then  existing  in  the 
grantor. 

Wbxrb  Grantee  under  Warranty  Deed  has  been  Eyioted  by  Title 
Paramount,  the  grantor  can  not,  by  purchasing  such  title,  compel  the 
grantee  to  accept  the  same,  either  in  satisfaction  of  the  covenant  against 
incumbrances,  or  in  mitigation  of  damages  for  breach  of  it. 

AoTiox  on  a  coTenant  of  warranty.    The  defendants,  in  1888, 
Ctfide  a  conveyance  to  Uie  plaintiff,  with  the  usual  coTenants  of 
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warranty,  pfurporting  to  convey  the  undiyided  one  fourth  of  cer> 
tain  lands.  At  the  time  of  the  conveyance  the  land  was  subject 
to  an  attachment  for  fifty-two  thousand  seven  hundred  and  fif (y- 
five  dollars  and  thirty-nine  cents.  The  attachment  suit  resulted 
in  a  judgment  and  execution,  under  which  seisin  and  x>os8es8ion 
was  delivered  to  the  judgment  creditor,  Wiggins  Hill,  and  title 
vested  absolutely  in  him  in  1839.  He  remained  in  possession 
until  December,  1848,  when  he  conveyed  to  defendants.  They 
claimed  that  the  operation  of  this  conveyance  was  to  vest  title 
in  plaintiff,  and  to  deprive  him  of  any  claim  for  damages. 

W.  ff.  L.  Smith,  for  the  plaintiff. 

C.  M.  Ellis,  for  the  defendants. 

By  Court,  Thomas,  J.  It  is  not  dpubted  that  the  facts  of  this 
case  establish  a  breach  of  the  defendants'  covenant;  but  the 
question  at  issue  between  the  parties  is  as  to  the  measure  of 
damages.  The  defendants  say  that  a  deed  of  the  premises  hav- 
ing been  made  to  them  by  Hill,  on  the  fourth  of  December, 
1848,  the  title  so  conveyed  to  them  inured,  by  way  of  estoppel, 
to  the  plaintiff,  and  is  now  in  him,  and  that  the  only  damages 
he  can  recover  are  nominal,  or  his  quarter  of  the  stumpage  of 
the  entire  tract;  such  stumpage  constituting  the  only  rents  and 
profits  of  the  estate  during  the  eviction  of  the  plaintiff,  or  the 
difference,  if  any,  between  the  value  of  the  land  at  the  time  of 
the  conveyance  by  the  defendants  to  the  plaintiff  and  its  value 
at  the  time  of  the  conveyance  by  Hill  to  the  defendants. 

The  general  doctrine  on  which  the  defendants  rely  is  quite 
familiar;  that  if  A.,  having  no  title,  make  a  deed  of  land  to  B., 
with  full  covenants  of  warranty,  and  A.  subsequentiy  acquire  a 
tiUe  by  descent  or  purchase,  he  is  estopped  by  his  covenants,  as 
against  his  grantee,  to  deny  that  he  had  a  good  title  at  the  time 
of  his  grant,  and  such  new  title  is  said  to  inure  to  his  grantee. 
Strictly  speaking,  there  would  seem  to  be  no  transmutation  of 
estate  when  the  new  title  comes  to  the  grantor.  Nor  is  there 
any  force  in  the  original  deed  to  convey  a  title  not  then  existing 
in  the  grantor.  For  nothing  can  pass  but  his  then  existing 
tiUe.  But  the  grantor  and  those  claiming  under  him  are  es- 
topped to  deny  the  validiiy  of  the  title  which  he  has  solemnly 
asserted,  and  to  set  up  a  tiUe  against  it.  The  law  presumes 
that  he  has  spoken  and  acted  according  to  the  truth  ot  the  ca8e» 
and  will  not  permit  him  or  those  claiming  under  him  to  deny  it. 
«  The  reasons,"  says  Mr.  Butler,  '*  why  estoppels  are  allowedi 
seem  to  be  these:  no  man  ought  allege  anything  but  the  truth 
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for  bis  defense,  and  what  he  has  aUeged  once  is  to  be  pre- 
sumed true,  and  therefore  he  ought  not  to  contradict  it;  for,  as 
it  is  said  in  the  4  Inst.  272,  allegans  contraria  non  est  audi- 
endus:  **  Co.  Lit.  852  a,  note.  It  might  be  curious  to  trace  the 
progress  of  this  doctrine  of  estoppel,  as  applicable  to  the  cov- 
enant of  warranty,  from  the  simple  rebutter  of  Lord  Coke,  Co. 
Lit.  265  a,  which  should  bar  a  future  right,  to  avoid  a  circuity 
of  action,  to  its  present  condition,  in  which  thjBre  is  claimed  for 
it  the  full  force  of  a  feoffment,  or  fine  or  common  recovery  at 
the  common  law;  that  is,  having  the  function  of  actually  divest- 
ing the  feoffor  or  conusor  of  any  estate  which  he  might  there* 
after  acquire.  But  waiving,  because  not  necessary  to  our  pur« 
poee,  the  discussion  of  the  origin  and  extent  of  the  doctrine  of 
estoppel,  it  will  be  8u£Scient  to  say  that  we  do  not  feel  called 
upon  to  extend  its  application;  especially  when  such  extension 
would  tend  to  defeat  the  principle  on  which  the  doctrine  of  ea* 
ioppel  rests,  which  is  the  prevention  of  wrong  and  injustice. 

Supposing  it  to  be  well  settled  that  if  a  new  title  come  to 
the  grantor  before  the  eviction  of  his  grantee  it  would  inure  to 
the  grantee,  and  not  deciding,  because  the  case  does  not  require 
it,  whether  the  grantee,  even  after  eviction,  might  elect  to  take 
8uch  new  title,  and  the  grantor  be  estopped  to  deny  it,  we  place 
the  decision  of  this  case  on  this  precise  ground,  that  where  a 
deed  of  land  has  been  made  with  covenants  of  warranty,  and 
the  grantee  has  been  wholly  evicted  from  the  premises  by  a 
title  paramount,  the  grantor  can  not,  after  such  entire  eviction 
of  the  grantee,  purchase  the  title  paramount,  and  compel  the 
grantee  to  take  the  same  against  his  will,  either  in  satisfaction 
of  the  covenant  against  incumbrances,  or  in  mitigation  of  dam- 
ages for  the  breach  of  it. 

We  do  not  seek  a  better  illustration  of  the  soundness  of  this 
principle  than  is  furnished  by  the  facts  of  this  case.  The  land, 
for  which  the  consideration  stated  in  the  deed  was  five  thousand 
five  hundred  and  twenty  doUars,  was  under  attachment  in  a  suit 
in  which  judgment  had  been  recovered  for  more  than  fif iy  thou- 
sand doUars;  the  entire  tract,  of  which  one  quarter  had  been 
oonTcyed  to.  the  plaintiff,  was  afterwards  levied  upon,  seisin 
giTen  to  the  creditor,  and  the  plaintiff  wholly  evicted.  He  had 
no  estate  or  interest  left.  The  covenant  against  incumbrances 
being  personal,  and  not  running  with  the  land,  he  had  nothing 
which  could  pass  by  deed.  He  could  not  redeem  his  undivided 
quarter  without  a  redemption  of  the  entire  estate.  He  could 
noiy  for  a  period  of  ten  yeara,  enter  upon  the  land  without  com« 
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mitting  a  trespass.  The  defendants  admit  the  existence  of  the 
title  paramount,  and  the  eviction  of  the  plaintiff;  bnt  contend, 
after  the  eviction  has  continued  ten  years,  that  they,  as  grantors, 
may  avail  themselves  of  the  rule  of  estoppel  to  force  the  grantee 
to  take  the  estate,  however  changed  the  situation  of  his  own 
affairs  or  the  condition  of  the  land.  So  that  the  equitable  rule 
of  estoppel,  which  forbids  the  grantor  to  deny  that  he  had  the 
estate  which  he  had  assumed  to  grant,  and  the  truth  of  his  own 
covenant — a  rule  established  for  the  protection  of  the  grantee, 
and  to  be  applied  only  to  effect  justice  and  prevent  wrong — ia 
converted  into  a  right  of  election  in  the  grantor,  upon  a  breach 
of  his  covenant  to  pay  back  the  consideration  money,  or  by  in- 
direction to  reconvey  the  estate.  We  say  an  election  by  the 
grantor;  for  it  is  clear  that  the  grantee  con  not  compel  the 
grantor  to  buy  in  the  paramount  title,  but  must  rely  solely  upon 
his  covenants.  It  is  equally  clear  that  if  the  estate,  during  the 
eviction,  should  greatly  increase  in  value,  the  grantor  would  not 
be  likely  to  purchase  such  paramount  title,  but  would  fmbmit 
to  an  action  on  his  covenants.  So  that,  under  any  rule  of 
damages  suggested,  the  plaintiff  would  lose  many  of  the  ad- 
vantages resulting  from  the  ownership  of  land,  including  the 
increase  of  value  by  the  application  of  his  own  labor  or  capital, 
or  its  rise  in  the  market.  There  is  neither  mutuality  nor  equity 
in  such  a  rule. 

And  we  are  satisfied,  upon  examination  of  the  authorities, 
that  no  case  will  be  found  which  carries  the  doctrine  of  estoppel 
to  the  length  claimed  by  the  defendants,  which  in  fact  estops 
the  grantee,  and  leaves  a  right  of  election  in  the  grantor.  The 
case  of  Baxter  v.  Bradbury,  20  Me.  260  [87  Am.  Dec.  49],  has 
been  strongly  pressed  upon  us  as  a  decision  of  the  very  questioo 
at  issue.  If  this  were  so,  the  question  having  reference  to  the 
title  to  land  in  that  state,  the  decision,  on  that  ground,  as  well  as 
from  our  respect  for  that  court,  would  be  entitled  to  the  highest 
consideration,  if  indeed  it  were  not  conclusive.  But  though 
there  are  dicta  in  that  case  which  state  the  doctrine  very  broadly, 
the  case  itself  differs  materially  from  the  one  at  bar.  That  was 
an  action  for  a  breach  of  the  covenant  of  seisin,  in  a  deed  of 
warranty,  with  a  mortgage  back  of  the  premises,  of  the  same 
date,  to  the  grantor.  The  ground  token  by  the  counsel  of  the 
defendant,  and  upon  which  the  court  seem  to  have  proceeded  in 
their  judgment,  was  that  there  never  had  been  any  interruption 
of  the  possession  of  the  plaintiff.  In  seeking  to  deduce  from  that 
tase  a  rule  for  our  guidance,  this  circumstuice  muit  be  deemed 
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most  material;  as  for  a  breach  of  this  coTenant  against  incum- 
brances, nominal  damages  only  could  be  recovered,  unless  the 
plaintiff  had  been  evicted  by  title  paramount,  or  had  actually 
discharged  the  incumbrance. 

The  court  in  the  case  of  Baxter  v.  Bradbury^  suprOy  refer  to  a 
statement  of  the  result  of  the  authorities  by  the  late  Chief  Jus- 
tice Parker,  in  the  case  of  Somes  /v.  Skinner,  3  Pick.  52.  Au 
examination  of  the  whole  opinion  In  that  case  would  lead  us  to 
infer  that  this  statement  was  not  made  without  some  misgiving 
and  distrust.  The  precise  question  now  under  consideration 
was  not  before  the  court,  and  what  in  that  part  of  the  case  was 
decided  was,  that  where  a  title  has  inured  by  estoppel,  it  will 
avaO  the  grantee,  not  only  against  the  grantor  and  his  heirs, 
but  strangers  who  usurp  possession  without  right;  and  under 
the  facts  of  the  case,  and  in  the  view  in  which  it  was  applicjcl, 
there  is  no  occasion  to  reconsider  the  rule  there  stated. 

The  case  of  Cornell  v.  Jackson,  3  Cush.  506,  S.  C,  9  Met.  150, 
was  an  action  upon  the  covenant  of  seisin.  An  action  had  before 
been  brought  upon  the  covenant  of  warranty,  in  which  there  was 
a  judgment  for  the  defendant.  The  defendant  had  conveyed 
land  to  the  plaintiff,  bounded  on  land  of  Tuckerman;  a  conven- 
tional line  had  been  fixed  by  parol  agreement  between  the  de- 
fendant and  Tuckerman;  and  they  had  occupied  according  to 
that  conventional  line;  but  the  court,  in  the  action  on  the  cove- 
nant of  warranty,  held  that  the  true  line,  and  not  the  conventional 
line,  was  the  boundary  referred  to  in  the  defendant's  deed.  An 
action  was  then  brought  on  the  covenant  of  seisin;  and  the  pos- 
session of  land  by  Tuckerman,  between  the  true  line  and  the 
conventional  line,  being  imder  a  claim  of  title,  was  held  to  be  a 
breach  of  the  covenant  of  seisin.  In  the  assessment  of  damages, 
it  appeared  that  a  portion  of  the  land  had  been  recovered  by 
the  defendant  of  the  heirs  of  Tuckerman;  and  the  report  of  the 
assessor  submitted  the  question  whether  the  value  of  the  land 
BO  recovered  should  be  included  in  his  assessment.  The  court 
said:  '*  If  by  any  means  the  party  is  restored  to  his  land  be- 
fore the  assessment  of  damages,  though  it  can  not  purge  the 
breach  of  covenant,  it  will  reduce  the  damages  pro  tanio."  In 
that  case  the  title  was  in  the  grantor  ai  the  time  of  the  deed, 
and  he  might  have  made  a  valid  conveyance  but  for  the  disseisin; 
and  what  the  court  decided  was,  that  if  he  subsequently  re- 
gained the  seisin,  and  the  land  was  restored  to  the  grantee,  it 
would  proportionally  reduce  his  damages. 

Upon  examination  of  the  authorities,  we  think  no  decision 
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will  be  found  to  be  in  conflict  with  the  point  now  decided,  or 
which  leads  to  the  resnlt  claimed  by  the  defense.  There  are 
dicta  which,  taken  ont  from  their  connection  with  the  facts  in 
relation  to  which  they  are  made,  and  by  which  their  soundness 
must  always  be  tested,  might  tend  to  a  different  conclusion; 
but  no  precedent  has  so  extended  the  doctrine  of  estoppel,  and 
we  do  uot  feel  willing  to  make  one.  The  question  of  course 
arises,  How  will  the  defendants,  the  grantors,  be  protected  f 
Will  they  not  be  still  estopped  to  deny  the  title  of  the  plaintiff 
if  he  should  bring  his  writ  of  entry  for  the  land?  The  answer 
is,  that  the  judgment  in  this  suit  will  be  a  perfect  bar  to  the 
plaintiff  and  those  claiming  under  him:  Porter  y.  MU^  9  Mass. 
34  [G  Am.  Dec.  22]. 

.With  regard  to  the  rule  of  damages,  there  can  be  no  serious 
controTersy  if  the  plaintiff  has  gained  no  title  by  estoppel;  the 
plaintiff  will  be  entitled  to  the  consideration  money  and  interest 
The  consideration  expressed  in  the  deed  is  prima  facie  the  tme 
one,  but  liable  to  be  controverted  by  evidence. 

The  case  must  be  sent  to  a  jury  to  ascertain  the  damages  under 
this  rule. 

Estoppel  of  GaAirToa  to  Dxnt  Grantee's  Titli,  Axanso  fbom  his 
Deed,  extends  to  all  persons  who  olum  from  or  nnder  the  grantor  by  title 
acquired  snbseqnentto  the  grant,  whether  by  deed  or  otherwiae:  MeWUl' 
lOfiM  V.  Nidy^  7  Am.  Deo.  654;  BnAon  y.  MeCormkk,  31  Id.  450;  OiUiam 
V.  Bird,  49  Id.  379,  and  note  386,  discossing  the  anbjeet. 

Effect  of  Wabrantt  Deeds  in  Passing  Subsbquentlt  Acquuked 
Titles  bt  Wat  of  Estoppel:  Bards  of  Utiea  y.  Mermrecm^  49  Am.  Deo. 
189,  and  note  231,  containing  collected  cases  in  thia  series  and  other  refer- 
ences: Brofum  v.  Manter,  53  Id.  223;  IHnk  y.  DarM,  58  Id.  575,  and  note 
thereto  587;  see  also  Squire  y.  IJ order,  19  Id.  446. 

Grantor  IS  not  Estopped  from  Showing  that  bis  Deed  was  Gitev 
Subject  to  Ikcumbrances:  BoUe9  y.  Beach,  58  Am.  Dec.  263. 

Grantee  icat  Fortift  his  Title  bt  Subsequent  Deed  from  ho 
Grantor:  TJiompeon  y.  Thompion,  36  Am.  Dec.  751. 

The  principal  case  is  ctted  in  Ru$$  y.  Alpantgh,  118  Mass.  376,  where 
the  coart  say:  **  By  onr  law  it  ia  well  settled  that  a  deed  with  full  coyenanti 
of  warranty  estops  the  grantor  to  set  np  any  title  subsequently  acquired  by 
him  against  the  grantee,  and  that  the  subsequently  acquired  title  inures  by 
yirtne  of  the  estoppel  to  the  grantee,  at  least  at  the  election  of  the  latter." 
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NOBWAY  FtiAIHB  COMPANT  V.  BOSION  AND  MaINS 

Railboad. 

[1  OmAT,  983.] 
lUnJtftAP  COBFOKAnOVS  ABB  LlABLB  AS  OOMMOB  CABBIXBS  foT  lotMfl  OO- 

eurriog  from  any  aooident  during  the  transit  of  the  goods,  except  those 
arising  from  the  act  of  God  or  the  pablio  enemy.  They  can  not  escape 
this  liability  by  showing  that  the  loss  occurred  from  some  cause  for 
which  neither  they  nor  their  accents  are  chargeable. 

CoMMOK  Cabbikb  bt  Mbans  of  Ships  hat  Dkuveb  the  goods  at  the 
usual  wharf,  and  be  theroby  discharged  from  Ms  liability  ab  a  carrier. 

OoiafON  Cabbibb  bt  Bailboiad  may  Dbuvbb  the  goods  on  his  platform  at 
their  place  of  destination;  or  may  storo  them  there  if  no  one  is  present 
to  reoeiye  them.  Until  the  goods  are  so  delivered  or  stored  they  aro 
liable  as  common  carriers;  but  after  such  storage  they  aro  responsible 
only  as  warehousemen. 

If  Ck>ODe  Cabbibd  bt  Railboad  Oobpobatiok  abb  Dbstboybd  bt  Fibb 
after  they  have  reached  their  place  of  destination  and  been  stored  in  the 
lailroad  warehouse,  the  transit  being  at  an  end,  the  oorporatioa  is  not 
answerable  as  a  common  earner,  but  only  as  a  warehouseman. 

AonoH  agarnst  a  xailioad  corppiation  to  recorer  for  goods  of 
the  plaintiffs,  which  were  destroyed  by  fire  while  in  the  depot  of 
the  defendants.  The  facts,  so  far  as  material,  are  stated  in  the 
opinion. 

C.  O.  Loring^  for  the  plaintiffs. 

Bufus  Choaie  and  G.  Minot,  for  the  defendants. 

By  Court,  Shaw,  O.  J.  The  liability  of  carriers  of  goods  by 
railroads,  the  goiinds  and  precise  extent  and  limits  of  their  re- 
sponsibility, are  coming  to  be  subjects  of  great  interest  and 
importance  to  the  community.  It  is  a  new  mode  of  transporta- 
tion, in  some  respects  like  the  transportation  by  ships,  lighters, 
and  canal-boats  on  water,  and  in  others  like  that  by  wagons  on 
land;  but  in  some  respects  it  differs  from  both.  Though  the 
practice  is  new,  the  law  by  which  the  rights  and  obligations  of 
owners,  consignees,  and  of  the  carriers  themselves  are  to  be  gov- 
erned is  old  and  well  established.  It  is  one  of  the  great  merits 
and  advantages  of  the  common  law,  that  instead  of  a  series  of 
detailed  practical  rules,  established  by  positive  provisions,  and 
adapted  to  the  precise  circumstances  of  particular  cases,  which 
would  become  obsolete  and  fail  when  the  practice  and  course 
of  business  to  which  they  apply  should  cease  or  change,  the 
eommon  law  consists  of  a  few  broad  and  comprehensive  princi- 
ples,  founded  on  reason,  natural  justice,  and  enlightened  public 
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policy,  modified  and  adapted  to  the  circumstances  of  all  the 
particular  cases  which  fall  within  it.  These  general  principles 
of  equity  and  policy  are  rendered  precise,  specific,  and  adapted 
to  practical  use,  by  usage,  which  is  the  proof  of  their  general 
fitness  and  common  conyenience,  but  still  more  by  judicial  ex- 
position; so  that,  when  in  a  course  of  judicial  proceeding,  by 
tribunals  of  the  highest  authoiity,  the  general  rule  has  been 
modified,  limited,  and  applied,  according  to  particular  cases, 
such  judicial  exposition,  when  well  settled  and  acquiesced  in, 
becomes  itself  a  precedent,  and  forms  a  rule  of  law  for  future 
cases  under  like  circumstances.  The  efiect  of  this  expansive 
and  comprehensive  character  of  the  common  law  is,  that  whilst 
it  has  its  foundations  in  the  principles  of  equity,  natural  justice, 
and  that  general  convenience  which  is  public  policy — ^although 
these  general  considerations  would  be  too  vague  and  uncertain 
for  practical  purposes  in  the  various  and  complicated  cases  of 
daily  occurrence,  in  the  business  of  an  active  community — ^yet 
the  rules  of  the  common  law,  so  far  as  cases  have  arisen  and 
practices  actually  grown  up,  are  rendered,  in  a  good  degree, 
precise  and  certain,  for  practical  purposes,  by  usage  and  judi- 
cial precedent.  Another  consequence  of  this  expansive  char- 
acter of  the  common  law  is,  that  when  new  practices  spring  up, 
new  combinations  of  facts  arise,  and  cases  are  presented  for 
which  there  is  no  precedent  in  judicial  decision,  they  must  be 
governed  by  the  general  principle  applicable  to  cases  most 
nearly  analogous,  but  modified  and  adapted  to  new  circum- 
stances, by  considerations  of  fitness  and  propriety,  of  reason 
and  justice,  which  grow  out  of  those  circumstances.  The  con- 
sequence of  this  state  of  the  law  is,  that  when  a  new  practice  or 
new  course  of  business  arises,  the  rights  and  duties  of  parties 
are  not  without  a  law  to  govern  them;  the  general  considerations 
of  reason,  justice,  and  policy,  which  underlie  the  particular  rules 
of  the  common  law,  will  still  apply,  modified  and  adapted  by 
the  same  considerations  to  the  new  circumstances.  If  these  are 
such  as  give  rise  to  controversy  and  litigation,  they  soon,  like 
previous  cases,  come  to  be  settled  by  judicial  exposition,  and 
the  principles  thus  settled  soon  come  to  have  the  efiect  of  pre- 
cise and  practical  rules.  Therefore,  although  steamboats  and 
railroads  are  but  of  yesterday,  yet  the  principles  which  govern 
the  rights  and  duties  of  carriers  of  passengers,  and  also  those 
which  regulate  the  rights  and  duties  of  carriers  of  goods,  and  of 
the  owners  of  goods  carried,  have  a  deep  and  established  foun- 
dation in  the  common  law,  subject  only  to  such  modifications 
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AS  new  circumstances  may  render  necessary  and  mutually  bene- 
ficial. 

The  present  is  an  action  brought  to  recover  the  value  of  two 
parcels  of  merchandise,  forwarded  by  the  plaintiffs  to  Boston  in 
the  cars  of  the  defendants.  These  goods  were  described  in  two 
receipts  of  the  defendants,  dated  at  Eochester,  New  Hampshire; 
the  one  October  31,  1850,  and  the  other  November  2,  1850. 

By  the  facts  agreed,  it  appears  that  the  goods  specified  in  the 
first  receipt  were  delivered  at  Rochester,  and  received  into  the 
cars,  and  arrived  in  Boston  seasonably  on  Saturday,  the  second 
of  November,  and  were  then  taken  from  the  cars  and  placed  in 
the  depot  or  warehouse  of  the  defendants;  that  no  special  notice 
of  their  arrival  was  given  to  the  plaintiffs  or  their  agent;  but 
that  the  fact  was  known  to  Ames,  a  truckman,  who  was  their 
authorized  agent,  employed  to  receive  and  remove  the  goods, 
that  they  were  ready  for  delivery  at  least  as  early  as  Monday 
morning,  the  fourth  of  November,  and  that  he  might  then  have 
received  them. 

The  goods  specified  in  the  other  receipt  were  forwarded  to 
Boston  on  Monday,  the  fourth  of  November;  the  cars  arrived 
late;  Ames,  the  truckman,  knew  from  inspection  of  the  way-bill 
that  the  goods  were  on  the  train,  and  waited  for  them  some 
time,  but  could  not  conveniently  receive  them  that  afternoon  in 
season  to  deliver  them  at  the  places  to  which  they  were  directed, 
and  for  that  reason  did  not  take  them;  in  the  course  of  the 
afternoon  they  were  taken  from  the  cars  and  placed  on  the  plat- 
form within  the  depot;  at  the  usual  time  at  that  season  of  the 
year  the  doors  were  dosed.  In  the  course  of  the  night  the 
depot  accidentally  took  fiire  and  was  burned  down,  and  the 
goods  were  destroyed.  The  fiire  was  not  caused  by  lightning; 
nor  was  it  attributable  to  any  default,  negligence,  or  want  of 
due  care  on  the  part  of  the  railroad  corporation,  or  their  agents 
or  servants. 

We  understand  the  merchandise  depot  to  be  a  warehouse, 
Btiitably  inclosed  and  secured  against  the  weather,  thieves,  and 
other  like  ordinary  dangers,  with  suitable  persons  to  attend  it, 
with  doors  to  be  closed  and  locked  during  the  night,  like  other 
warehouses  used  for  the  storage  of  merchandise;  that  it  is  fur- 
nished with  tracks  on  which  the  loaded  cars  run  directly  into 
the  depot  to  be  unloaded;  that  there  are  platforms  on  the  sides 
of  the  track  on  which  the  goods  are  first  placed;  that  if  not 
immediately  called  for  and  taken  by  the  consignees,  they  are 
wpaiated  according  to  their  marks  and  directions,  and  placed 
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by  ihemselTes  in  suitable  situations  within  the  depot»  there  to 
remain  a  reasonable  and  conYenient  tine,  without  additional 
charge,  until  called  for  by  parties  entitled  to  receive  them. 

The  question  is,  whether  under  these  circumstances  the  de- 
fendants are  liable.  That  railroad  companies  are  authorized  bj 
law  to  make  roads  as  public  highways,  to  lay  down  tracks,  place 
cars  upon  them,  and  carry  goods  for  hire,  are  circumstances 
which  bring  them  within  iJl  the  rules  of  the  common  law,  and 
make  them  eminenUy  common  carriers.  Their  iron  roads, 
though  built,  in  the  first  instance,  by  xndiTidual  capital,  are  yet 
regarded  as  public  roads,  required  by  common  convenience  and 
necessity,  and  their  allowance  by  public  authorily  can  be  only 
justified  on  that  ground.  The  general  principle  has  been  uni- 
formly so  decided  in  England  and  in  thiscountxy;  and  the  point 
is  to  ascertain  the  precise  limits  of  their  liability.  This  was 
done  to  a  certain  extent  in  this  court  in  a  recent  case,  with 
which,  as  far  as  it  goes,  we  are  entirely  satisfied:  Thomas  ▼• 
BosUm  A  Providence  B.  B.,  10  Met.  472. 

Being  liable  as  common  carriers,  the  rule  of  the  common  law 
attaches  to  them,  that  they  are  liable  for  losses  occurring  from 
any  accident  whicji  may  befall  the  goods  during  tiie  transit,  ex- 
cept those  arising  from  the  act  of  Gk)d  or  a  public  enemy.  It 
is  not  necessary  now  to  inquire  into  the  weight  of  those  consid- 
erations of  reason  and  policy  on  which  the  rule  is  founded;  nor 
to  consider  what  casualty  may  be  held  to  result  from  an  act  of 
God  or  a  public  enemy;  because  the  present  case  does  not  turn 
on  any  such  distinction.  It  is  sufficient,  therefore,  to  state  and 
affirm  the  general  rule.  In  the  present  case,  the  loss  resulted 
from  a  fire,  of  which  there  is  no  ground  to  suggest  that  it  was 
an  act  of  God;  and  it  is  equally  clear  that  it  did  not  result  from 
any  default  or  negligence  on  the  part  of  the  company,  though 
the  goods  remained  in  their  custody.  If  at  the  time  of  the 
loss  they  were  liable  as  common  carriers,  they  must  abide  by 
the  loss;  because,  as  common  carriers,  they  were  bound  as  in- 
surers to  take  the  risk  of  fire  not  caused  by  the  act  of  God,  and 
in  such  case  no  question  of  default  or  negligence  can  arise. 
Proof  that  it  was  from  a  cause  for  which  they,  neither  by  them- 
seWes  nor  their  servants,  were  in  any  degree  chargeable  could 
amount  to  no  defense,  and  would  therefore  be  inadmissible  in 
evidence.  If,  on  the  contrary,  the  transit  was  at  an  end,  if  the 
defendants  had  ceased  to  have  possession  of  the  goods  as  com- 
mon carrier8,and  held  them  in  another  capacity  as  warehousemen, 
then  tbey  were  leqNmiiUe  only  for  the  caie  uid  diligenee  wUeh 
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the  law  attaches  to  that  relation ;  and  this  does  not  extend  to  a  lostf 
by  an  accidental  fire,  not  caused  by  the  default  or  negligence  of 
themselvesy  or  of  servants,  agents,  or  others,  for  whom  they  are 
lesponsibie. 

The  question  then  is,  when  and  by  what  act  the  transit  of  the  [ 
goods  terminated.  It  was  contended  in  the  present  case  that, 
ifi  the  absence  of  express  proof  of  contract  or  usage  to  the  con- 
trary, the  carrier  of  goods  by  land  is  bound  to  deliver  them  to 
file  consignee,  and  that  his  obligation  as  carrier  does  not  cease 
till  such  delivery.  This  rule  applies,  and  may  very  properly 
apply,  to  the  case  of  goods  transported  by  wagons  and  other 
Tehicles  trayersing  the  common  highways  and  streets,  and  which 
therefore  can  deliver  the  goods  at  the  houses  of  the  respective 
consignees.  But  it  can  not  apply  to  railroads,  v^rhose  line  of 
movement  and  point  of  termination  are  locally  fixed.  The  na- 
tore  of  the  transportation,  though  on  land,  is  much  more  like 
that  by  sea,  in  this  respect,  that  from  the  very  nature  of  the 
ease  the  merchandise  can  only  be  transported  along  one  line 
and  delivered  at  its  termination,  or  at  some  fixed  place  by  its 
side,  at  some  intermediate  point.  The  rule  in  regard  to  ^ps 
is  very  exactly  stated  in  the  opinion  of  Buller,  J.,  in  Eyde  v. 
TSrent  d  Mersey  Navigation^  5  T.  B.  897:  ^'A  ship  trading  from 
one  port  to  another  has  not  the  means  of  carrying  the  goods  on 
land;  and  according  to  the  established  course  of  trade,  a  deliv- 
eiy  on  the  usual  wharf  is  such  a  delivery  as  will  discharge  the 
carrier." 

Another  peculiarity  of  transportation  by  railroad  is,  that  the 
car  can  not  leave  the  track  or  line  of  rails  on  which  it  moves;  a 
freight  train  moves  with  rapidity,  and  makes  very  frequent  jour- 
neys,  and  a  loaded  car,  whilst  it  stands  on  the  track,  necessarily 
prevents  other  trains  from  passing  or  coming  to  the  same  place; 
of  course  it  is  essential  to  the  accommodation  and  convenience 
of  all  persons  interested  that  a  loaded  car,  on  its  arrival  at  its 
destination,  should  be  unloaded,  and  that  all  the  goods  carried 
on  it,  to  whomsoever  they  may  belong  or  whatever  may  be  their 
destination,  should  be  discharged  as  soon  and  as  rapidly  as  it  can 
be  done  with  safety.  The  car  may  then  pass  on  to  give  place 
to  others,  to  be  discharged  in  like  manner.  From  this  necessary 
condition  of  the  business,  and  from  the  practice  of  these  trans- 
portation companies  to  have  platforms  on  which  to  place  goods 
from  the  cars,  in  the  ^t  instance,  and  warehouse  accommoda- 
tion by  which  they  may  be  securely  stored,  the  goods  of  each 
oonaignmenl  by  themeelves,  in  aooessiUe  plaoeSt  na4j  to  ba 
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deliTeredy  the  court  are  of  the  opinion  that  the  duiy  assumed 
by  the  railroad  corporation  is — and  this,  being  known  to  owners 
of  goods  forwarded,  must,  in  the  absence  of  proof  to  the  con- 
trary, be  presumed  to  be  assented  to  by  them  so  as  to  consti- 
tute the  implied  contract  between  them — that  they  will  cany  the 
goods  safely  to  the  place  of  destination,  and  there  discharge 
them  on  the  platform,  and  then  and  there  deliver  them  to  the 
consignee  or  party  entitled  to  receive  them,  if  he  is  there  ready 
to  take  them  forthwith;  or  if  the  consignee  is  not  there  ready 
to  take  them,  then  to  place  them  securely  and  keep  them  safely 
a  reasonable  time,  ready  to  be  delivered  when  called  for.  This, 
it  appears  to  us,  is  the  spirit  and  legal  effect  of  the  public  duty 
of  the  carriers,  and  o(  the  contract  between  the  parties  when 
not  altered  or  modified  by  special  agreement,  the  effect  and  oper- 
ation of  which  need  not  here  be  considered. 

This  we  consider  to  be  one  entire  contract  for  hire;  and 
although  there  is  no  separate  charge  for  storage,  yet  the  freight 
to  be  paid,  fixed  by  the  company  as  a  compensation  for  the  whole 
service,  is  paid  as  well  for  iJie  temporary  storage  as  for  the  car- 
riage. This  renders  both  the  services,  as  well  the  absolute  un- 
dertaking for  the  carriage  as  the  contingent  undertaking  for  the 
storage,  to  be  services  undertaken  to  be  done  for  hire  and  re- 
ward. From  this  view  of  the  duly  and  implied  contract  of  the 
carriers  by  railroad,  we  think  there  result  two  distinct  liabilities: 
first,  that  of  common  carriers,  and  afterwards  that  of  keepers 
for  hire,  or  warehouse  keepers;  the  obligations  of  each  of  which 
are  regulated  by  law. 

We  may  then  say,  in  the  case  of  goods  transported  by  rail- 
road, either  that  it  is  not  the  duty  of  the  company  as  common 
carriers,  to  deliver  the  goods  to  the  consignee,  which  is  more 
strictly  conformable  to  the  truth  of  the  fact;  or,  in  analogy  to 
the  old  rule,  that  delivery  is  necessary,  it  may  be  said  that  de- 
livery by  themselves  as  common  carriers,  to  themselves  as  keep- 
ers for  hire,  conformably  to  the  agreement  of  both  parties,  is  a 
delivery  which  discharges  their  responsibility  as  common  car- 
riers. If  thoy  are  chargeable  after  the  goods  have  been  landed 
and  stored,  the  liability  is  one  of  a  very  different  character,  one 
which  binds  them  only  to  stand  to  losses  occasioned  by  their 
fault  or  negligence.  Indeed,  the  same  doctrine  is  distinctly  laid 
down  in  Thomas  v.  Boston  db  Providence  i?.  E.,  10  Met.  472, 
with  the  same  limitation.  The  point  that  the  same  company^ 
under  one  and  the  same  contract,  may  be  subject  to  distinct 
duties,  for  a  failure  in  which  they  may  be  liable  to  different  de- 
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grees  of  responsibility,  will  result  from  a  comparison  of  the 
two  cases  of  Oarside  y.  Trent  S  Mersey  Navigation,  4  T.  B.  681,* 
and  Hyde  ▼.  Trent  d:  Mersey  Navigation,  5  Id.  389.  See  also 
Van  Santvoord  t.  St.  John,  6  Hill,  157;  McHenry  v.  PhUadd- 
phia,  Wilmington  df  Baltimore  R.  R.,4k  Harr.  (Del.)  448. 

The  company,  having  received  an  adequate  compensation  for 
the  entire  service,  if  they  store  the  goods,  are  paid  for  that 
service;  they  are  depositaries  for  hire,  and  of  course  responsible 
for  the  security  and  fitness  of  the  place  and  all  precautions 
necessary  to  the  safely  of  the  goods,  and  for  ordinary  care  and 
attention  of  their  servants  and  agents,  in  keeping  and  deliver- 
ing them  when  called  for.  This  enforces  the  liability  of  com- 
mon carriers,  to  the  extent  to  which  it  has  been  uniformly 
carried  by  the  common  law,  so  far  as  the  reason  and  principle 
of  the  rule  render  it  fit  and  applicable,  that  is,  during  the 
transit;  and  affords  a  reasonable  security  to  the  owner  of  goods 
for  their  safety,  until  actually  taken  into  his  own  custody. 

The  principle  thus  adopted  is  not  new;  many  cases  might 
be  cited:  one  or  two  will  be  sufficient.  Where  a  consignee  of 
goods,  sent  by  a  common  carrier  to  London,  had  no  warehouse  of 
his  own,  but  was  accustomed  to  leave  the  goods  in  the  wagon- 
office  or  warehouse  of  the  common  carrier,  it  was  held  that  the 
transit  was  at  an  end  when  the  goods  were  received  and  placed 
in  the  warehouse:  Bowe  v.  Pickford,  8  Taunt.  83.  Though  this 
was  a  'ase  of  stoppage  in  transitu,  it  decides  the  principle. 
But  another  case  in  the  same  volume  is  more  in  point:  Jn 
re  Webb,  Id.  443.  Common  carriers  agreed  to  carry  wool  from 
London  to  Frome  under  a  stipulation  that  when  the  consignees 
had  not  room  in  their  own  store  to  receive  it,  the  carriers,  with- 
out additional  charge,  would  retain  it  in  their  own  warehouse 
until  the  consignor  was  ready  to  receive  it.  Wool  thus  car- 
ried, and  placed  in  the  carriers'  warehouse,  was  destroyed  by  an 
accidental  fiire;  it  was  held  that  the  carriers  were  not  liable. 
The  court  say  that  this  was  a  loss  which  would  fall  on  them  as 
carriers,  if  they  were  acting  in  that  character,  but  would  not 
fall  on  them  as  warehousemen. 

This  view  of  the  law,  applicable  to  railroad  companies,  as 
eommon  carriers  of  merchandise,  affords  a  plain,  precise,  and 
practical  rule  of  duty,  of  easy  application,  well  adapted  to  the 
Becxuity  of  all  persons  interested;  it  determines  that  they  are 
responsible  as  common  carriers  until  the  goods  are  removed 
from  the  cars  and  placed  on  the  platform;  that  if,  on  account 
of  their  arrival  in  the  night,  or  at  any  other  time  when,  by  the 
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usage  and.  course  of  businees,  the  doors  of  the  merchandise 
depot  or  warehouse  are  closed,  or  for  any  other  cause,  thej  eau 
not  then  be  delivered;  or  if,  for  any  reason,  the  consignee  is  not 
there  rea^  Ij  to  receive  them — ^it  is  the  duty  of  the  company  to 
store  them  and  preserve  them  safely,  under  the  charge  of  com- 
peteut  and  careful  servants,  ready  to  be  delivered,  and  actually 
deliver  them  when  duly  called  for  by  parties  authorized  and 
entitled  to  receive  them;  and  for  the  performance  of  these  duties 
after  the  goods  are  delivered  from  the  cars  the  company  avo 
liable  as  warehousemen,  or  keepers  of  goods  for  hire. 

It  was  argued  in  the  present  case  that  the  railroad  company 
are  responsible  as  common  carriers  of  goods  until  they  have 
given  notice  to  cousignees  of  the  arrival  of  goods.    The  court 
are  strongly  inclined  to  the  opinion  that  in  regard  to  the  trans- 
portation of  goods  by  railroad,  as  the  business  is  generally  con* 
ducted  in  this  country,  this  rule  does  not  apply.    The  imme* 
diate  and  safe  storage  of  the  fioods  on  arrival,  in  warehouses 
provided  by  tiie  railroad  company,  and  without  additional  ex- 
pense, seems  to  be  a  substitute  better  adapted  to  the  oonv^i- 
ience  of  both  parties.   The  arrivals  of  goods  at  the  larger  places 
to  which  goods  are  thus  sent  are  so  numerous,  frequent,  and 
various  in  kind  that  it  would  be  nearly  impossible  to  send 
special  notice  to  each  consignee  of  each  parcel  of  goods  or  sin-* 
gle  article  forwarded  by  the  trains.    We  doubt  whether  this  is 
conformable  to  usage;  but  perhaps  we  have  not  facts  enougli 
disclosed  in  this  case  to  warrant  an  opinion  on  that  question. 
As  far  as  the  facts  on  this  point  do  appear,  it  would  seem  prob* 
able  that  persons  frequently  forwarding  goods  have  a  general 
agent,  who  is  permitted  to  inspect  the  way-bills,  ascertain  what 
goods  are  received  for  his  employers,  and  take  them  as  soon  as 
convenient  after  their  arrival.    It  also  seems  to  be  the  practice 
for  persons  forwarding  goods  to  give  notice  by  letter,  and  in- 
close the  railroad  receipt,  in  the  nature  of  a  bill  of  lading,  to  a 
consignee  or  agent,  to  warn  him  to  be  ready  to  receive  them. 
From  the  two  specimens  of  the  form  of  receipt  given  by  these 
companies  produced  in  the  present  case,   we  should  doubt 
whether  the  name  of  any  consignee  or  agent  is  usually  specified 
in  the  receipt  and  on  the  way-bill.    The  course  seems  to  be  to 
specify  the  marks  and  numbers,  so  that  the  goods  may  be 
identified  by  inspection  and  compariison  with  the  way-bill.    If 
it  is  not  usual  to  specify  the  name  of  a  consignee  in  the  way-bill 
M  well  as  on  the  receipt,  it  would  be  impossible  for  the  cor-    • 
poration  to  give  notice  of  the  arrival  of  each  artiate  and  parcel 
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of  goods.  In  the  two  receipts  produced  in  this  case,  which  are 
printed  forms,  a  blank  is  left  for  the  name  of  a  consignee,  but 
it  is  not  fiUed,  and  no  consignee  in  either  case  is  named.  The 
legal  effect  of  such  a  receipt  and  promise  to  deliver  no  doubt  is 
to  deliver  to  the  consignor  or  his  order.  If  this  is  the  usual  or 
frequent  course,  it  is  manifest  that  it  would  be  impossible  to 
give  notice  to  any  consignee;  the  consignor  is  prima  facie  the 
fMrtj  to  receive,  and  he  has  all  the  notice  he  can  have.  But  we 
have  thought  it  unnecessaiy  to  give  a  more  decisive  opinion  on 
tuis  point,  for  the  reason,  already  apparent,  that  in  these  re* 
ceipts  no  consignee  was  named;  and  for  another,  equally  con- 
clusive, that  Ames,  the  plaintiffs'  authorized  agent,  had  actual 
notice  of  the  arrival  of  both  parcels  of  goods. 

In  applying  these  rules  to  the  present  case,  it  is  manifest  that 
the  defendants  are  not  liable  for  the  loss  of  the  goods.  Those 
which  were  forwarded  on  Saturday  arrived  in  tiie  course  of  that 
day,  lay  there  on  Sunday  and  Monday,  and  were  destroyed  in  the 
night  between  Monday  and  Tuesday.  But  the  length  of  time 
makes  no  difference.  The  goods  forwarded  on  Monday  were 
unladen  from  the  cars  and  placed  in  the  depot  before  the  fire. 
Several  circumstances  are  stated  in  the  case,  as  to  the  agent* s 
calling  for  Uiem,  waiting,  and  at  last  leaving  the  depot  before 
fhey  were  ready.  But  we  consider  them  all  immaterial.  The 
argument  strongly  urged  was,  that  the  responsibility  of  common 
i«rrierB  remained  until  the  agent  of  the  consignee  had  an 
opportunity  to  take  them  and  remove  them.  But  we  think  the 
rule  is  otherwise.  It  is  stated,  as  a  circumstance,  that  the  train 
arrived  that  day  at  a  later  hour  than  usual.  This  we  think  im- 
material; the  corporation  do  not  stipulate  that  the  goods  shall 
arrive  at  any  particular  time.  Further,  from  the  very  necessiiy 
of  the  case  and  Uro  exigencies  of  the  railroad,  the  corporation 
must  often  avail  themselves  of  the  night,  when  the  road  is  less 
occupied  for  passenger  cars;  so  that  goods  may  arrive  and  be 
unladen  at  an  unsuitable  hour  in  the  night  to  have  the  depot 
open  for  the  delivery  of  the  goods.  We  think,  therefore,  that 
it  would  be  alike  contrary  to  the  contract  of  the  parties  and  the 
nature  of  the  carriers'  duty  to  hold  that  they  shall  be  respon- 
sible as  common  carriers,  until  the  owner  has  practically  an  op- 
portunity to  come  with  his  wagon  and  take  the  goods;  and  it 
would  greatly  mar  the  simplicity  and  efficacy  of  the  rule  that 
delivery  from  the  cars  into  the  depot  terminates  the  transit.  If, 
therefore,  for  any  cause  the  consignee  is  not  at  the  place  to  re- 
eeive  his  goods  from  the  car  as  unladen,  and  in  consequence 
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of  this  they  aro  placed  in  the  depot,  the  transit  ceases.  In 
point  of  fact,  the  agent  might  have  received  the  second  parcel 
of  goods  in  the  course  of  the  afternoon  on  Monday,  but  not 
early  enough  to  be  carried  to  the  warehouses  at  which  he  wbz 
to  deliver  them;  that  is,  not  early  enough  to  suit  his  conven- 
ience. But  for  the  reasons  stated,  we  have  thought  this  cir- 
cumstance immaterial,  and  do  not  place  our  decision  for  the  de- 
fendants, in  regard  to  this  second  parcel,  on  that  ground. 
Judgment  for  the  defendants. 

CoMMOir  Cabbiebs  abb  Insubbbs  ov  Goods  AOAmtrs  All  but  Acts  of 
God  and  Pubuo  Ekbmt,  in  Absbnob  of  Ant  Qualification  or  thbib 
Liabilitt:  CoU  v.  MeMec/ten^  5  Am.  Dec.  200;  WiUianu  v.  OrarU,  7  Id.  235; 
Smfprl  V.  Niolon,  23  Id.  146;  Jones  v.  Pitcher,  24  Id.  716;  DaggeU  v.  Shaw^ 
26  Id.  439;  BoberUon  v.  Kennedy,  26  Id.  466;  Tumey  v.  WUson,  27  Id.  515; 
Parsons  v.  Hardy,  28  Id.  521;  Bechnan  v.  Shouse,  Id.  653;  Parker  v.  Flagg, 
45  Id.  101;  Friend  Y,  Woods,  52  Id.  119;  Leonard  v.  Hendriekson,  55  Id.  587; 
Morrison  v.  Davin,  57  Id.  695,  and  note  701. 

How  Common  Cabbier's  Liability  as  Insubeb  mat  be  Modiubd: 
Note  to  Farmers*  S  Mechanics*  Bank  v.  Champlain  T.  Co,,  42  Am.  Dec  496; 
Swindler  v.  HilUard^  45  Id.  732;  Fish  v.  Chapman,  46  Id.  393;  note  to  Oow- 
emor  v.  Withers,  50  Id.  09;  Camden  etc.  B.  R.  Co.  v.  Baidas^f,  55  Id.  481» 
and  notes  to  same;  Farmenf  S  Mechanic^  Bank  v.  Champlain  T.  Co.^  56  Id. 
68,  and  notes  thereto. 

What  Constitutes  Good  Devvebt  by  Common  Cabbieb:  0<fraiuEerT* 
Brown,  8  Am.  Dec.  211,  and  comprehensive  note  to  same  214;  Packard  t. 
Oeiman,  16  Id.  475;  Kohn  v.  Packard,  23  Id.  453;  Oibson  v.  Culver,  31  Id. 
297;  H'tU  v.  Humphreys,  39  Id.  117;  Fisk  v.  Newton,  43  Id.  649,  and  note  to 
same,  showing  what  is  sufficient  to  dischai^e  him  from  farther  liability,  650; 
Fanners*  <£r  Mechanics*  Bank  v.  Champlain  T.  Co.,  42  Id.  491,  and  extensive 
note  on  the  liability  of  common  carriers,  and  limitation  and  terminstioii 
thereof,  496;  Adams  v.  Blankenstein,  56  Id.  350. 

Wbo  is  Common  Cabbieb:  Note  to  Beekman  v.  Shouse,  28  Am.  Dec  657; 
exhaustive  note  to  Chevallier  v.  Straham,  47  Id.  648,  showing  who  is  liable  as 
such;  note  to  Governor  v.  Withers,  50  Id.  99. 

Liabilitt  of  Cabbieb  fob  Loss  bt  Fibe:  Hunt  v.  Morris,  12  Am.  Deo. 
<89. 

Cabbibb's  Responsibility  Ceases  when  Tbansit  of  Goods  is  Entodi^ 
aXD  Deuvebt  is  Completed  ob  Waived  bt  Owneb:  Stone  v.  Waitt,  52 
Am.  Dec.  621. 

Wabehousemen,  and  Liabilitt  thebeof:  See  comprehensive  note  to 
Schmidt  V.  Blood,  24  Am.  Dec.  145;  Coz  v.  0*BUey,  .58  Id.  633,  and  note; 
Chafe  y.  Wasldnim,  59  Id.  623,  and  note.  The  cases  show  that  they  are  held 
only  to  ordinary  care  and  diligence 

Fob  Cases  Enumebated  whebe  Pebson  mat  Bboome  Liable  as  D»> 
rosiTART,  see  Smith  v.  NasJuia  ds  Lowell  Railroad,  59  Am.  Dec.  364. 

Railboad  Corpobation  Ceases  to  be  Common  Cabbieb,  and 
a  warehousenuui  as  matter  of  law,  when  it  has  completed  the  duty  of 
portation  and  assumed  the  position  of  warehonseman  as  matter  of  lMt»  and 
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■ooording  to  the  maget  aod  neoecsities  of  the  bniinett  in  which  it  is  engaged: 
Bieev,  Hart,  118  Biass.  201.  The  same  principle  will  be  found  fally  eetab- 
Uahed  by  the  following  cases.  They  also  afford  some  excellent  illustrations 
of  what  acts  amount  to  such  a  delivery  as  will  exonerate  the  carrier  for  his 
liability  as  such:  Hiee  v.  Hart,  mpra;  Denny  v.  New  York  Central  H,  R.  Co., 
13  Gray,  481;  Semian$  y.  Wedem  R.  R.  Co,,  16  Id.  132;  FitehbwrgR.  R,  Co. 
▼.  Cfage^  12  Id.  398;  Mawur  t.  Nem  England  Mutual  Marine  Ine.  Co.,  Id. 
520;  FUchbmrg  S  Wedem  R.  R.  Co.  t.  Hanna,  6  Id.  539;  Stevena  y.  Boston  S 
Maine  R.  /?.,  1  Id.  277;  Judatm  v.  Western  R.  R.  CorporaOonj  4  Ahen,  523; 
Holly.  BoetonS  Worcester R.  R. Corporation,  14Id. 439;  Barrony.Bldredget 
100  Mass.  455;  Jenkins  v.  ^aetm.  111  Id.  373;  Miller  v.  Man^fiM,  112  Id. 
260;  Qtowe  t.  N.  T.  BostonS  Fromdenee  R.  R.  Co.,  113  Id.  521.  The  prin- 
cipal oase  is  cited  in  each  of  the  aboTe  oases. 


BiJIiLABD   V.  BAimALL. 

(10bax^6QS.] 

Dbait  cv  Banc,  iob  Fdoed  Sum  payable  ont  of  the  drawer's  geocfal  de- 
posit, being  a  large  snm  standing  to  his  credit,  is  not  operative  as  an 
assignment  d  the  snm  named  in  the  draft,  until  it  is  presented  at  the 
bank  and  payment  demanded,  although  verbally  accepted  by  the  cashier 
when  absent  from  the  bank. 

Gbiok  n  Obdeb  to  Pat  Holder  Sum  of  Monxt  at  the  bank  on  present- 
ment of  the  check  and  demand  d  the  money. 

Mbbb  NonoB  TO  Bank  that  Chxok  has  bbut  Dbawk,  and  that  a  party 
holds  it,  does  not  bhid  the  bank,  nor  give  the  holder  preoedence  over  an 
attachment  subsequently  levied  before  presentment  of  the  check  for 
payment. 

Cbsoks  abx  not  Patablb  nr  Obdsb  ov  Pbiobtt  in  which  thejare  giwwi, 
but  in  the  order  of  their  presentation  for  payment. 

Tbureb  process.    The  facts  axe  stated  in  the  opinion^ 

O.  F.  Hoar,  for  the  plaintiff. 

E.  B.  Stoddard,  for  the  tmstees. 

By  Court,  Shaw,  0.  J.  The  question  before  ns  arises  on  the 
answer  of  the  Millbnxy  Bank,  summoned  as  tmstees  of  Ban- 
dalL  They  admit  that  at  the  time  of  the  service  of  this  process 
upon  them  a  balance  of  money  deposited  was  credited  to  Ban- 
dall  upon  their  books.  But  they  contend  that  by  force  of  the 
transaction  set  forth  in  their  answer,  three  hundred  dollars, 
part  of  said  balance,  had  been  legally  or  equitably  transferred 
to  Jonathan  Day,  and  that  they  were  responsible  to  him  for  it. 
From  the  facts  stated  in  their  answer,  it  appears  that  Day  had, 
preriously  to  the  thirtieth  of  September,  1852,  commenced  a  suit 
against  Bandall,  and  summoned  the  bank  as  trustees.  The 
w«iriTi£r  house  of  said  bank  is  held  and  kept  at  Millbuiy,  and 
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iheir  general  business  is  done  there.  On  the  said  thirtieth 
of  September,  Day,  Randall,  and  Famum,  cashier  of  the  bank, 
met  at  Worcester.  Randall  there  deliyered  to  Day  a  check  on 
the  bank  for  three  hundred  dollars.  Day  handed  the  check  to 
Famum,  with  an  order  that,  when  the  dieck  should  be  paid 
from  Randall's  funds,  and  carried  to  Day's  credit  on  the  books 
of  the  bank,  his  trustee  process  should  be  discharged.  On  the 
cashier's  arri'nJ  at  the  bank,  with  this  check  and  order,  after 
bank  hours,  he  was  informed  by  the  president,  Famsworth,  that 
this  trustee  process  had  been  served  on  him,  as  ain  officer  of  the 
bank,  during  the  cashier's  absence,  with  some  others,  but  none 
earlier  than  the  present  plaintiff's.  It  further  appears  that  on 
the  next  morning,  October  1st,  as  soon  as  the  bank  opened,  the 
cashier  charged  the  check  to  the  deposit  account  of  Randall, 
and  carried  the  same  amount  to  the  credit  of  Day. 

The  only  question  presented  to  us  upon  the  answer  is 
whether  Day's  check  or  Bullaid's  attachment  had  the  prior  legal 
daim  to  this  fund,  to  the  extent  of  said  three  hundred  dollars. 
The  court  of  common  pleas  decided  in  favor  of  Day,  and  from 
this  decision  the  plaintiff  appealed.  There  is  no  doubt  that 
the  summons  left  with  the  president  was  a  good  service  on  the 
bank,  and  bound  them  from  that  time.  It  is  also  to  be  remem- 
bered that  the  facts  do  not  make  it  certain  whether  the  attach- 
ment at  Millbury  or  the  delivery  of  Randall's  check  in  favor  of 
Day  to  the  cashier  at  Worcester  was  first  in  the  order  of  time. 
But  in  the  view  we  take  of  the  case,  this  question  is  immateriaL 

In  the  first  place,  the  court  are  of  opinion  that  the  tiansactioii 
at  Worcester  was  not  an  assignment,  as  of  a  chose  in  action,  by 
yftti<l<ill  to  Day,  of  a  part  of  the  debt  due  to  him  from  the  bank, 
creating  an  equitable  transfer.  It  was  a  draft  on  a  bank  at 
sight,  for  a  fixed  sum,  payable  out  of  a  general  deposit  of  the 
drawer,  being  a  larger  sum  standing  to  his  credit  Such  an 
order  is  held  not  to  be  an  assignment:  CHbmm  v.  Coobe,  90 
Pick.  16  [82  Am.  Dec.  194]. 

As  a  check  on  a  bank,  it  was  not  available  to  Day  untQ  it 
reached  the  bank,  which  was  after  the  service  of  the  plaintiff's 
process.  A  check  is  an  order  to  pay  the  holder  a  sum  of  money 
at  the  bank,  on  presentment  of  the  check  and  demand  of  the 
money:  no  previous  notice  is  necessary;  no  acceptance  is  re- 
quired or  expected;  it  has  no  days  of  grace.  It  is  payable  on 
presentment,  and  not  before.  Mere  notice  to  tiie  bank  thai  m 
parij  holds  a  check,  without  presentment  and  demand,  will  not 
bind  the  bank;  and  if  there  be  funds  when  notioe  is  thus  given. 
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idtihont  presentment  for  payment  by  the  holder,  and  in  the 
mean  time  other  checks  of  the  same  drawer  are  presented  and 
the  fund  paid  out  upon  them,  the  bank  is  not  liable.  The 
cashier  has  no  authority  from  the  bank  to  pay  the  money  else- 
where. In  the  present  case  he  was  merely  the  agent  of  Day  to 
take  the  check  to  the  bank,  and  receive  the  money  for  him,  and 
so  the  parties  considered  it.  When  it  reached  the  bank  it  was 
to  be  charged  to  BandaU's  account,  and  credited  to  Day,  and 
then,  and  not  before,  it  was  to  be  deemed  paid.  Checks  are  not 
payable  in  the  order  of  priority  in  which  they  are  given,  but  in 
that  in  which  they  are  presented.  Had  other  checks  been  pre- 
sented at  the  bank  at  Millbury,  after  Day's  was  given  to  the 
cashier  at  Worcester,  before  the  close  of  the  bank  hours  on  that 
day,  they  would  have  had  precedence  of  Day's,  though  in  the 
cashier's  pocket.  Nor  would  the  cashier's  assent  inure,  by  way  of 
acceptance  or  otherwise,  to  give  it  effect,  so  as  to  give  it  a  pref- 
erence over  oUier  checks  presented  before  it  was  carried  to  the 
bank  and  entered;  and  we  see  no  reason  why  a  trustee  process, 
operating  by  law  to  bind  the  fund  in  another  form,  should  not 
have  the  same  effect.  Were  it  the  practice  of  banks  to  accept 
checks,  and  thereby  bind  the  bank  to  their  payment,  it  would 
be  necessary  to  keep  a  separate  account  with  the  depositor,  in 
which  all  such  acceptances  should  be  charged;  such  acceptance 
being  as  effectual  a  reduction  of  the  deposit  as  actual  payment, 
making  the  bank,  from  the  time  of  such  acceptance,  a  debtor  to 
the  holder,  and  discharging  them  as  debtor  to  the  drawer;  oth- 
erwise a  bank  would  never  know  on  the  presentation  of  a  check 
whether  the  drawer  had  funds  to  pay  it  or  not.  But  if  it  must 
be  presented,  accepted,  and  charged  before  it  can  avail  the 
holder,  this  must  necessarily  be  done  at  the  bank,  and  the  verbal 
assent  of  the  cashier  elsewhere  could  not  avail  the  holder. 

The  court  are  therefore  of  opinion  that  the  sum  of  three  bun- 
dred  dollars  credited  to  Day  ought  not  to  have  been  so  credited 
and  deducted  from  the  sum  for  which  the  trustees  were  charge- 
able; and  to  this  extent  the  appeal  of  the  plaintiff  is  sustained. 

Tboicas,  J.,  did  not  sit  in  this  case. 

CaicnL  CoHsmxBSD  Bill  or  Exchakob:  Cn^fer  v.  Armtircmgp  2  Am.  Dm. 
12S;  8miiky.Jam€8^Z2  Id.  527;  Tayior  v.  fFUaon,  45  Id.  180,  and  note;  noit 
to  Oitgmtm  y.  White,  57  Id.  464. 

rmx  wrranr  Wmce  Chbck  should  be  Pbbsxrtkd  iob  Patmxht:  Jfo- 
kmwk Sank T.  Broderiek,  Z!  Am.  Deo.  192;  Smithy.  Janes, 32 Id. RfT!;  £MUf 
▼.  B«n,  Id.  590;  Taplor  y.  Wilson,  i6  Id.  180,  and  note;  note  to  Aw-aovr  v. 
,52ld.50S;  L€mea§ierBankY.Woadward.ffJld.QlS. 


Digitized  by  LjOOQiC 


486  AscoKB  t;.  TAuinx>N  Paper  Um  Oa         [Mnwi 

"BBMSKtrsMMHT,  TO  Whom  AND  HOW  SBOOLD  SB  Mads:  Koto  to  IFeafoii 
T.  Oarriaon,  58  Am.  Deo.  675. 

Eftbot  of  Unaooeftbd  Chbck  o&  D&avt  as  AsBioNinarr:  HarrU  Tr 
Clark,  51  Am.  Deo.  352,  and  note  thereto  368;  Ckapnum  ▼.  WkUe,  57  IcL  4M, 
and  note  466.  Bat  parol  aooeptanoe  of  bill  ia  good:  Note  to  WdU  t.  Brig^ 
ham,  52  Id.  760. 

Fob  Law  of  Depositb  ik  Bank,  see  ezhaastfre  note  to  In  the  Maaer  qf 
ike  Frankim  Bank,  19  Am.  Deo.  418;  note  to  Okapman  t.  WkUe,  57  Id.  406. 

Hou>BB  OF  Unaocsptbd  Chbck  ob  Dbait  oak  hot  Sub  Dbawxb 
THEBEOF:  Note  to  Ckapnum  v.  Wkke,  57  Am.  Deo.  466. 

Thb  principal  oasb  is  oitbd  argueiuio  in  Dana  v,  Tkird  NatUmal  Bamk^ 
13  Allen,  445,  where  the  ooort  decide  that  a  oheok  drawn  npon  a  bank  for 
more  than  the  amoont  of  the  drawer's  funds  on  deposit  creates  no  lien  upon 
and  gives  the  payee  no  right  to  the  aotoal  balance,  ontil  the  bank  has  agreed 
to  pay  it  pro  tamto;  and  in  Carr  ▼.  NatiifiuU  Security  Batik,  107  Mass.  45» 
where  it  was  held  that  the  promise  of  a  bank  to  one  of  its  depositors  to  paj 
all  checks  which  he  may  draw,  does  not  make  it  liable  to  an  action  of  oon- 
tract  by  the  holder  of  a  oheok  afterwards  drawn  by  him  for  part  of  the  anKMiBl 
deposited. 


Anoieb  v.  TiiUNTOK  Fapeb  Manufaotubing  Go. 

CI  obat,  an.] 
Hbasubb  or  Damaobs  nr  Sun  bt  Owhbb  or  Chatibl  wfaibh  he  has  ooii- 
ditionally  sold,  and  for  which  he  has  been  partly  paid,  is  the  foil  Talne  of 
BBoh  ohatteL 

Tobt  for  the  oonTersion  of  a  papei^machine  which  plaintifl 
had  sold  to  one  Shepard  for  one  thousand  dollars,  payable  in 
monthly  installments  of  one  hundred  dollars  eaoh,  the  machine 
to  become  Shepard's  property  when  fully  paid  for.  He  paid  &we 
hundred  dollars,  and  mortgaged  the  machine  to  defendants,  who 
eouTerted  it.  They  claimed  that  they  ought  to  be  allowed  in 
mitigation  of  damages  the  fiye  hundred  dollars  paid  by  Shepaid 
under  his  purchase.    The  trial  court  ruled  otherwise. 

D.  Ibster^  for  the  defendants. 

O.  F.  BdoTf  for  the  plaintiff. 

By  Court,  Thomas,  J.  The  plaintiff  was  the  legal  owner  of 
the  paper-machine.  The  facts  show,  not  a  sale,  but  an  agree- 
ment for  a  sale,  upon  certain  conditions  precedent,  to  be  per- 
formed by  Shepard.  Those  conditions  had  not  been  peiformed 
at  the  time  of  the  conversion  by  the  defendants.  The  property 
therefore  remained  in  the  plaintiff,  and  the  measure  of  damages 
is  indemnity  to  the  plaintiff  as  the  owner  of  the  chattel,  that  is, 
the  Talue  of  the  property  taken  and  interest  from  the  time  ol 
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the  oonyersion.    The  mling  of  the  conrt  of  oommon  pleas  was 
dearly  right. 
Exceptions  oyerraled. 

MiASUBX  or  Damages  nr  Tboybil — ^For  a  lengthy  diacnasion  of  this  mib- 
JMt,  see  notes  to  Bahtr  v.  Wheeler,  24  Am.  Deo.  70;  ffarher  t.  Demeni,  62 
Id.  678;  see  also  Pridgin  t.  StrkMamd^  68  Id.  124,  and  referenoes  in  note 
thereto. 


GOMMONWEAI/TH  V.  HaTNES. 

p  Obat,  72.] 

Cbdohal  Irteht  is  SuvnoiENTLT  Chasoxd  iir  iKDicmcxiffT  iDB  Inbioext 
BXPOBUBK  where  the  words  in  the  introdnotory  part  are  "devising  and 
intending  the  morals  of  the  people  to  debauch  and  oormpt,"  followed  by 
the  allegation  that  the  defendant  did  the  act  "  nnlawfolly,  scandalously, 
and  wantonly,"  when  taken  in  connection  with  the  psrticnlar  acts 
ohaxged. 

LnnonixNT  voa  Indioikt  Exposubb  Kxed  hot  CovoLnm,  **  to  the  oom- 
mon nnisanoe  of  all  the  dtisens,"  etc 

IxDiCTiiBHT  for  indecent  exposure,  alleging  that  the  defendant, 
**  derising  and  intending  the  morals  of  the  people  of  this  com- 
monwealth to  debauch  and  corrupt/'  at  a  certain  time  and  place, 
'*  in  a  public  building  there  situate,  in  presence  of  divers  citizens 
of  said  commonwealth  then  and  there  being,  and  within  sight 
and  view  of  the  said  citizens  in  and  about  said  public  building 
then  and  there  passing  and  repassing,  unlawfully,  scandalously, 
and  wantonly  did  expose  to  the  view  of  said  persons  present 
and  BO  passing  and  repassing  as  aforesaid  the  body  and  person 
of  him,  the  said  Horace  Haynes,  naked  and  uncovered,  for  the 
space  of  one  hour,  to  the  manifest  corruption  of  public  morals 
and  manners,  and  against  the  peace  of  said  commonwealth,  and 
the  form  of  the  statute  in  such  case  made  and  provided.''  The 
defendant  pleaded  guilty,  and  moved  in  arrest  of  judgment:  1. 
Because  it  did  not  appear  with  what  intent  the  acts  set  forth  in 
the  indictment  were  committed;  2.  Because  it  was  not  alleged 
that  the  acts  were  committed  to  the  great  damage  and  common 
nuisance  of  all  the  citizens  of  this  commonwealth,  etc.  The 
motion  was  overruled,  and  the  defendant  alleged  exceptions. 

J.  n.  Clifford^  aUomey  general,  for  the  commonwealth. 

F.  F.  Heard,  for  the  defendant. 

By  Court,  Bewxt,  J.  This  indictment  sufficiently  chazges  a 
■faifaal  intent.    The  words  in  the  introductory  part  of  it, 
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''  devising  and  intending  the  morals  of  the  people  to  debauch 
an/  corrupt/'  followed  by  the  allegation  that  the  defendant  did 
/le  act  ^linlawfully,  scandalously,  and  wantonly/'  taken  in 
connection  with  the  particular  acts  charged,  sufficiently  show  a 
charge  of  criminal  intent  and  purpose  in  the  indecent  exposure 
of  himself  in  view  of  the  people  passing  and  repassing. 

The  indictment  would  have  been  more  full,  and  more  in  oon- 
f  ormily  with  the  precedents,  if  it  had  contained  a  second  allega- 
tion of  the  intent,  succeeding  the  narration  of  the  acts  done  by 
the  defendant;  but  this  would  have  been  but  a  repetition  of 
what  was  already  alleged.  That  the  material  criminal  intent 
may  be,  in  a  case  like  the  present,  thus  found  in  the  prefatory 
part  of  the  indictment,  seems  to  be  assumed  by  Ellenborough, 
0.  J.,  in  his  opinion  in  the  case  of  Bex  t.  Fhilippa,  6  East,  473. 
The  case  of  MUler  y.  People,  5  Barb.  203,  is  to  the  same  effect 

The  further  groimd  taken  for  arresting  the  judgment  is  that 
the  indictment  does  not  conclude,  "  to  the  common  nuisance 
of  all  the  citizens,"  etc.  The  form  of  the  present  indictment  in 
this  respect  is  supported  by  the  authority  of  2  Ch.  Crim.  li.  41» 
and  Archb.  Crim.  PL,  5th  Am.  ed.,  655. 

Although  this  form  of  conclusion  has  been  questioned  in  the 
English  cases  cited  by  the  counsel  for  the  defendant,  we  axe  of 
opinion  that  it  has  been  too  long  sanctioned  by  authorilj  and 
practice  to  require  us  to  arxost  the  Judgment  for  that  cause. 

Exceptions  OTerruled 

Thx  PBurcfPAi.  OAsa  n  oitid  in  Commonweaith  t.  Be^nMs,  HGmy,  91, 
to  the  point  that  it  is  not  neoeMary,  in  an  indictment  alleging  matten  thel 
oonstitate  m  common  nnisance,  to  oonclnde  ad  commune  noeumenUim^  el- 
though  it  18  urael  to  do  ao;  and  in  People  ▼.  Jackacn^  7  Mich.  446»  it  ie  re- 
ferred to  on  the  propoeition  that  where  pablio  and  private  rights  eo  nearly 
approach  each  other,  individual  cases  only  can  serve  to  illustrate  the  distino- 
tioo,  and  each  ease  most  be  dedded  npon  its  ewn  peonliaritlss. 


Pepeb  t;.  P&absok. 

[S  Obat,  ISO.] 

ILkaisTiUTB  or  IimsioB  Ck>nBT  Actiko  without  oa  nr  Ezons  of  Ju- 
BiSDionoH  IB  LiABLB  vs  Damaqk  to  a  party  injnred  thereby,  and  cut 
show  no  legal  jnstification  under  any  judicial  record. 

CknaancENT  or  Witness  roa  Contkhft  bt  Jusncs  in  Causb  or  Wmoa 
Hi  has  Ko  JuBiSDionoN  is  nnanthorised  and  void,  and  renders  him 
liable  in  damages. 

BaooBD  Fbima  Fagix  Shows  Want  or  JuBisniGfTiON  nr  Jusnos  for  the 
county  of  Middlesex,  where  it  sets  out  on  its  face  an  oflfonse  oommiUied' 
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in  the  city  of  Lowell,  a  distriot  in  wMch  the  polloe  ooort  hat  ezoliitivia 
jurisdictioiL 
BiooAD  OF  Infkriob  Coubt  must  Show  that  Maoistbatb  Aotid  wrnmr 
Lmrrs  or  Jukisdiotion,  in  order  to  armil  him  as  a  defenee  to  an  al* 
leged  trespaBB. 

ToBT  against  a  justice  of  the  peace,  for  assanit,  batteiy,  and 
false  imprisonment.  The  defendant  answered  that  the  plaintiff 
was  imprisoned  in  due  process  of  law  for  a  contempt  of  court. 
Certified  copies  of  a  complaint  charging  one  Boss  with  an  un- 
lawful sale  of  intoxicating  liquors  in  the  city  of  LoweU,  a  war- 
rant issued  thereon  for  the  arrest  of  Buss,  a  miUimus  issued  by 
the  defendant  for  the  commitment  of  the  plaintiff  to  jail  for 
refusing  to  testify  at  the  trial,  and  a  subsequent  judgment  of 
acquittal  of  Buss  by  the  defendant,  were  offered  in  evidence  by 
the  plaintiff  at  the  trial.  The  record  of  the  judgment  was  re- 
lied upon  by  the .  defendant  for  his  justification;  but  it  was 
ruled  that  the  record  and  miUimus  constituted  no  defense.  The 
defendant,  being  found  guilty,  alleged  exceptions. 

H.  a.  BUriaddl,  for  the  plaintiff. 

B.  F.  BuUer,  for  the  defendant 

By  Court,  Bioklow,  J.  The  decision  of  this  case  depends  on 
the  familiar  and  weU-setUed  rule  concerning  the  liability  of 
courts  and  magistrates  exercising  an  inferior  and  limited  juris- 
diction for  acts  done  by  them,  or  by  their  authority,  under  color 
of  legal  proceedings.  One  of  the  leading  purposes  of  every 
wise  system  of  law  is  to  secure  a  fearless  and  impartial  adminii^ 
tration  of  justice,  and  at  the  same  time  to  guard  individuals 
against  a  wanton  and  oppressive  abuse  of  legal  authority.  To 
attain  this  end,  the  common  law  affords  to  all  inferior  tribunals 
and  magistrates  complete  protection  in  the  discharge  of  their 
ofiknal  functions,  so  long  as  they  act  within  the  scope  of  their 
jurisdiction,  however  false  and  erroneous  may  be  the  conclusions 
and  judgments  at  which  they  arrive.  But  on  the  other  hand,  if 
fhej  act  without  any  jurisdiction  over  the  subject-matter,  or  if, 
Jiaving  cognizance  of  a  cause,  they  are  guilty  of  an  excess  of 
jurisdiction,  they  are  liable  in  damages  to  the  party  injured  by 
such  unauthorized  acts.  In  all  cases,  therefore,  where  the  cause 
of  action  against  a  judicial  officer,  exerdsing  only  a  special  and 
limited  authority,  is  founded  on  his  acts  done  colore  officii^  the 
single  inquiry  is  whether  he  has  acted  without  any  jurisdiction 
over  the  subject-matter,  or  has  been  guilty  of  an  excess  of  juris- 
diction..   By  this  simple  test  his  legal  liability  will  at  once  be 
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determined:  1  Ch.  PL,  6th  Am.  ed.,  90,  209-213;  Beawrain  ▼. 
ScoU,  3  Camp.  388;  Ackerley  v.  Parhinson,  3  Man.  &  Sel.  425, 
428;  -Borcfen  v.  FUch,  16  Johns.  121  [8  Am.  Dec.  225];  Bigelow 
V.  Steams,  19  Id.  39  [10  Am.  Dec.  189];  AUen  v.  Gray,  11  Conn. 
95.  If  a  magistrate  acts  beyond  the  limits  of  his  jurisdiction, 
his  proceedings  are  deemed  to  be  coram  non  judice  and  Toid;  and 
if  he  attempts  to  enforce  any  process  founded  on  any  judgment, 
sentence,  or  conviction  in  such  case,  he  thereby  becomes  a  tres- 
passer: 1  Ch.  PI.  210;  Bigelow  v.  Steams,  supra;  see  Clarke  v. 
Hay,  2  Gray,  410  [post,  p.  470]. 

These  well-settled  principles  leave  no  room  for  question  as  to 
the  liability  of  the  defendant  in  this  action.  As  a  justice  of  the 
peace  for  Uie  county  of  Middlesex  he  had  no  jurisdiction  what- 
ever  to  tiy  the  complaint  against  Buss.  It  was  for  an  offense 
committed  "  within  the  district  of  LoweU,''  of  which  the  police 
court  of  the  city  of  Lowell  had  ezdusiTe  jurisdiction  by  statute 
of  1848,  chapter  331,  section  4,  and  which  the  justice  of  said 
court  was  legally  competent  to  tiy  and  determine:  Common^ 
weaUh  t.  Emery,  11  Cu^.  406.  The  defendant  therefore  acted 
wholly  without  legal  authority,  and  can  show  no  legal  jnstifiea- 
tion  under  any  judicial  record. 

It  was  urged  on  the  part  of  the  defendant  that  he  had  au- 
thority to  punish  the  plaintiff  for  contempt,  although  he  had  no 
jurisdiction  to  tty  the  principal  case  before  him.  But  the  an- 
swer to  this  suggestion  is  obvious.  The  power  to  punish  for 
contempt  is  only  incidental  to  the  more  general  and  compre- 
hensive  authority  conferred  on  a  magistrate,  by  which  he  is 
empowered  to  exercise  important  judicial  funotiouB.  It  is  to 
enable  him  to  tiy  and  determine  causes  without  molestation, 
and  protect  himself  from  indignity  and  insult,  that  the  law 
gives  him  authority  to  punish  such  disorderly  conduct  as  may 
interrupt  judicial  proceedings  before  him  or  be  a  contempt  of 
his  authority  or  person:  B.  S.^  c.  85,  sec.  83.  But  it  is  only 
when  he  is  in  the  proper  exercise  of  his  judicial  functions  thai 
this  power  can  be  exercised.  If  he  has  no  jurisdiction  of  a 
cause,  he  can  not  sit  as  a  magistrate  to  tiy  it,  and  is  entitled  to 
no  protection  while  acting  beyond  the  sphere  of  his  judicial 
power.  His  action  is  then  extrajudicial  and  Toid.  His  power 
and  authority  are  commensurate  only  with  his  jurisdiction.  If 
he  can  not  tiy  the  case,  he  can  not  exercise  a  power  which  ia 
only  auxiliary  and  incidental.  There  can  be  no  contempt,  teoh- 
nicfdly  speaking,  where  there  is  no  authority.  In  the  case  at 
bar,  the  defendant  had  no  more  power  to  entertain  jurisdictioa 
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of  the  complaint  against  Boss  than  any  other  indiTidnal  in  the 
eommunity.  Although  he  acted  throngh  mistake,  it  was  never- 
theless a  usurpation.  The  plaintiff,  therefore,  could  not  have 
been  guilty  of  contempt  toward  the  defendant  in  his  capacity  as 
a  magistrate  while  trying  a  cause  of  which  he  had  no  jurisdiction; 
and  the  commitment  therefor  was  unauthorized  and  void. 

It  was  suggested  by  the  counsel  for  the  defendant  that  there 
was  nothing  in  the  case  from  which  it  could  be  properly  in- 
ferred that  the  offense  with  which  Buss  was  charged  was  actually 
committed  in  the  dtj  of  Lowell;  and  that  as  the  deifendant,  by 
virtue  of  his  authority  as  a  justice  of  the  peace,  had  cognizance  of 
offenses  committed  elsewhere  in  the  coimty  of  Middlesex  which 
he  might  weU  hear  and  determine  in  the  city  of  Lowell,  the 
presumption  was  that  he  was  acting  rightfully,  till  the  contrary 
was  shown.  But  there  are  two  decisive  answers  to  this  ar^p^- 
ment.  Li  the  firsrt  place,  the  record  on  its  face  sets  out  an 
offense  committed  in  the  cily  of  Lowell.  That  being  a  district 
set  apart  by  statute  in  which  the  police  court  has  exclusive  juris- 
diction of  criminal  offenses  usually  cognizable  by  magistrates, 
and  the  offense  beingcharged  as  having  been  committed  in  Lowell, 
the  record  legally  imports  that  it  was  committed  there:  1  Stark. 
Orim.  PL,  2d  ed.,  62;  Bao.  Abr.,  tit.  Indictment,  a,  4. 

Bat  in  the  next  place,  it  was  for  the  defendant  to  show  a 
complete  justification  for  the  alleged  trespass;  if  the  record  left 
it  doubtful  whether  he  had  jurisdiction  of  the  offense,  it  would 
not  avail  as  a  defense  to  the  action.  There  is  a  marked  distinc- 
tion in  this  respect  between  courts  of  general  jurisdiction  and 
inferior  tribunals  having  only  a  special  or  limited  jurisdiction. 
In  the  former  case,  the  presumption  of  law  is  that  they  had 
jurisdiction,  until  the  contrary  is  shown;  but  with  regard  to 
inferior  courts  and  magistrates,  it  is  for  them,  when  claiming 
any  right  or  exemption  under  their  proceedings,  to  show  afSrm- 
atively  that  they  acted  within  the  limits  of  their  jurisdiction: 
Peacock  v.  BM,  1  Saund.  74,  and  notes;  MiUb  v.  Martin,  19 
Johns.  88, 84.  The  record  in  the  present  case  prtmayiicie  shows 
a  want  of  jurisdiction  in  the  defendant. 

Exceptions  overruled. 

LuBnjTT  or  Judicial  OmcsRS:  See  Barhdoo  v.  BandaU,  82  Ao&.  Oeo. 
46;  Siome  v.  Onne$t  40  Id.  131,  and  prior  omm  in  notes  to  these  dedsionsi 
FraU  T.  Qwrdmer,  48  Id.  65^;  Burden  ▼.  SUUe^  54  Id.  217;  BaXie^  ▼.  Wiggma^ 
90  Id.  ^660;  C^arhe  v.  Majf,  poU^  p.  470.  Magistrates  and  officers,  even 
wbeo  exercising  a  special  and  limited  jorisdiction,  are  exempted  from 
Bability  for  their  judgments,  or  acts  done  in  pursuance  of  them,  if  thej 
io  Bo(  axoeed  their  authority,  although  the  oooolurions  to  wldch  thsf 
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wriTe  are  h!iM  and  erranaoni:  Sla  t.  iSM(/k,  6  Gny,  196.  But  if  a  ma^^ 
trate  of  inferior  jorisdietion  acts  beyond  the  limits  of  his  authority,  the  pro- 
oeedings  are  coram  non  Judiee  and  void:  Learned  v.  Bailey,  111  Man.  102; 
10  if  he  aoti  without  jurisdiotion  by  isBuing  a  warrant  under  an  unoon- 
■Utntional  statute,  he  ia  liable  in  damages  to  the  person  injured  thereby: 
Kdljf  T.  Bemis,  4  Gray,  84;  and  nothing  can  be  presumed  in  &vor  of  his  juris- ' 
diction,  but  the  burden  is  upon  him  who  claims  any  right  under  the  proceed- 
ings to  show  affirmatively  that  the  court  or  magistrate  acted  within  the  limits 
of  his  authority:  Boenter  v.  Peek,  3  Id.  639.  In  Hendrich  v.  iVMUemore,  105 
Mass.  28,  the  following  observation  is  made:  "  In  Piper  t.  Pearton,  the  justice 
assumed  to  ezerdse  a  judicial  power,  when  in  fact  he  was  clothed  with  no 
Judicial  authority  in  the  premises.  The  whole  proceeding  was  coram  non 
fudieCf  and  he  was  a  mere  trespasser.  There  is  a  broad  distinction  between 
that  case  and  one  where  the  magistrate  possesses  the  requisite  judicial  author- 
ity, but  in  the  exercise  of  that  authority  fails  to  secure  by  proper  proceedings 
jurisdiction  of  the  person  of  the  defendant."  In  all  the  preceding  Massachu- 
setts cases  the  principal  case  was  cited.  In  MeOiure  v.  HiU,  30  Ark.  272> 
the  principal  case  is  referred  to,  among  others,  on  the  point  that  courts  of 
general  jurisdiction  are  protected  against  civU  suits  for  acts  done  in  their  juris- 
dictional capacities,  while  with  inferior  magistrates  the  protection  extends 
only  to  acts  within  their  jurisdiction;  and  in  Cooley  on  Torts,  410,  the  follow- 
ing is  laid  down,  to  which  also  the  principal  case  is  cited:  "  Every  judicial 
officer,  whether  the  grade  be  high  or  low,  must  take  care  before  acting  to 
inform  himself  whether  the  circumstances  justify  his  exerdse  of  the  judicial 
function.  A  judge  is  not  such  at  all  times  and  tojt  all  purposes;  when  he  acts, 
he  must  be  clothed  with  jurisdiction;  and  acting  without  this,  he  is  but  the 
individual  falsely  assuming  an  authority  he  does  not  possess."  See  this  lan- 
guage quoted  and  the  principal  case  cited  in  Vanderpool  v.  SUUe^  34  Aric 
178,  177;  and  see  also  the  principal  case  cited  in  Clarke  v.  M€ty,  post^  p.  470» 
aa  fully  stating  the  rule  of  law,  and  the  authorities  in  its  support,  by  which 
magistrates  who  exceed  their  jurisdiction  are  held  responsible. 

Powxs  OF  CouBTS  TO  PuKiSH  iDB  OnmiiFT:  See  State  v.  Woo^/ln^  4f 
Am.  Deo.  101;  Nod  v.  State,  60  Id.  209;  Bx  parte  Adame,  59  Id.  234,  and 
notes  to  these  cases.  If  a  court  has  no  jurisdiction  over  the  subject-matter* 
Its  subsequent  action  in  punishing  for  contempt  is  extrajudicial  and  voids 
Walton  V.  Develing,  01  HL  200,  citing  the  principal  case.  The  principal  case 
Is  also  cited  in  WhUoomb*e  Case,  120  Mass.  121,  to  the  point  that  the  authority 
of  justices  of  the  peace  to  punish  for  contempts,  at  least  so  far  as  is  indispea- 
sable  to  the  orderly  conducting  of  their  business,  and  especially  in  the  case  of 
the  refusal  of  witnesses,  after  due  summons  and  payment  of  their  fees,  to 
appear  and  testify  before  them,  has  been  generally  admitted  and  regulated 
by  statute  in  Massachusetts  from  the  earliest  time;  and  in  Emery  v.  Hapgood, 
7  Gray,  57,  as  fully  settling  the  want  of  jurisdiction  of  a  justice  of  the  peace 
of  the  county  of  Middlesex  to  try  and  determine  a  complaint  for  an  alleged 
violation,  in  Lowell,  of  the  law  respecting  the  sale  of  intoxicating  liquors,  and 
the  invalidity  of  the  commitment  of  a  defendant  for  contempt  committed 
after  his  conviction,  and  when  the  justice  was  about  proceeding  to  try  tha 
party  on  another  complaint  for  a  like  offense. 

NOTHIKO  18  PbBSUMSD  IN  FaVOB  OF  JURISDIOTIOH  OF  InFEBIOB  CoUBX& 

The  jurisdiction  must  be  affirmatively  shown:  Ccue  v.  IFoo^,  32  Am.  Bee. 
64;  Bloom  v.  Burdkk,  37  Id.  200;  Lowry  v.  Erwin,  39  Id.  666;  Xeey  t. 
Shwmem,  42  Id.  690;  Qay  v.  JAoyd,  40  Id.  499;  Palmer  v.  Oakley,  47  Id.  41 1 
Bpear  v.  Cwrter,  48  Id.  088;  Kenney  v.   Chroer,  64  Id.  439;  BeynMe  t. 
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Statuhwry^  fi6  Id.  459;  TueJeer  v.  JEToma,  l>8  Id.  488;  note  to  StfOu  t.  SUw- 
artf  27  Id.  141.  It  is  otherwiae  with  conrti  of  general  ]  jiifldiction:  Lcwry 
T.  Erwin,  39  Id.  556;  Adcuiuf  Lessee  v.  Jeffn^^  40  Id.  477;  Palmer  v.  Oai- 
ley.  47  Id.  41;  Kearney  v.  Qreer^  54  Id.  439;  Reynolde  t.  SUoMbury^  55  Id. 
459. 

MncELULNious  CncATiONB  or  THS  Pbinoipal  Casb.— The  principal  case 
ii  referred  to  in  Hush  v.  Sherman^  2  Allen,  598,  on  the  propoeition  that  it  can 
not  be  held  that  a  justice  had  no  interest  in  a  case  which  he  tried,  in  which 
a  person  was  chaiiged  with  keeping  an  unregistered  dog  in  the  town  in 
which  the  justice  liyed,  merely  because  it  might  happen  that  the  forfeiture 
provided  in  such  oases  would  be  appropriated  towards  the  payment  of  the 
losses  of  individuals  for  which  the  town  as  a  town  might  be  liable;  it  might 
happen  otherwise.  The  principal  case  and  Clarke  v.  May^  postf  p.  470,  ore 
cited  in  Dynes  v.  JJoover,  20  How.  81,  to  the  point  that  where  a  court  has  no 
jurisdiction  over  the  subject-matter,  or  having  such  jurisdiction  is  bound  to 
adopt  certain  rules  in  ite  proceedings,  from  which  it  deviates,  whereby 
the  proceedings  are  rendered  coram  non  Jttdiee,  an  officer  executing  the  pro- 
cess is  liable;  and  in  Chase  v.  Ingalls^  97  Mass.  529,  it  is  held  that  an  officer 
can  not  be  affected  by  the  existence  of  any  fact  which  deprives  the  court  or 
magistrate  of  jurisdiction  in  that  particular  case,  provided  the  defect  be  not 
disposed  by  the  precept  itself,  nor  known  to  the  officer;  diBtinguishing  the 
principal  case  in  that  in  it  the  officer  was  held  liable  because  his  warrant  did 
not  show  affirmatively  an  apparent  jurisdiction,  there  being  none  in  fact,  and 
the  burden  being  upon  him  to  esteblish  his  justification;  but  qu4gre  whether 
it  was  not  Olarkt  v.  liay^  post^  p.  470,  instead  of  the  principal  case  that  the 
court  hsra  had  in  mind. 


Bqby  v.  BBUKDroE. 

[9  Obat,  1».] 
RiOOBD  OV  PBOeiOUTIOH  AND  AOQUITTAL  AfFOBPS    Ko    SVfflCIBNT   BaUM 

VD  Sunanr  Acnoir  vob  HAUCions  PROcutcimoH,  where  the  proceed* 
ings  wsre  before  a  magistrate  who  had  no  jurisdiction  of  the  offense 

ToBT  for  malicious  prosecution.  The  plaintiff,  at  the  trial, 
CO  prove  the  prosecution  and  acquittal,  offered  in  evidence 
certified  copies  of  a  complaint,  warrant,  and  judgment  of 
acquittal,  in  a  prosecution  against  him  before  a  justice  of  the 
peace,  who  was  admitted  to  have  no  jurisdiction  of  the  offense. 
The  defendant  objected  to  the  evidence,  and  it  was  ruled  that 
the  plaintiff  could  not  maintain  the  action  upon  the  state  of 
facts  presented.  A  verdict  was  returned  for  the  defendant,  and 
the  plaintiff  alleged  exceptions  to  the  ruling. 

No  counsel  appeared  for  the  plaintiff. 

B.  F.  BuOer,  for  the  defendant 

By  Ck>urt,  Mebbice,  J.  The  ruling  excepted  to  was  unob* 
jeetionaUe.    As  the  magistrate  had  no  jurisdiction  of  the  of* 
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f ense  of  which  the  plaintiff  was  accused  in  the  complaint,  the 
proceeding  before  him  were  of  no  legal  force  or  Taliditj;  and 
they  therefore  afford  no  sufficient  basis  to  sustain  an  action  for 
malicious  prosecution. 
Exceptions  overruled. 

Action,  whktheb  Lns  tob  MAuaons  FftosscunoH  bkposb  Goub* 
Ha^ono  No  Juiusdiotion.— Actions  on  the  case  for  malidons  proaecntiona  in 
ooartB  without  jurisdiction  were  held  sustainable  in  Stone  v.  Stevens^  SO  Am. 
Dec.  61 1 ;  Morris  v.  ScoU,  34  Id.  236;  but  the  principal  case  has  been  cited  to 
the  point  that  such  an  action  can  not  be  maintained  where  the  proceedings 
complained  of  were  had  in  a  court  having  no  jurisdiction  of  the  subject-matter 
of  the  suit:  Painter  ▼.  Ives,  4  Neb.  127;  therefore  a  declaration  ia  not  good 
when  it  avers  the  institution  of  a  suit  in  a  court  without  jurisdiction:  Whit' 
ing  ▼.  Johnson^  6  Gray,  247;  but  while  there  may  be  good  ground  for  holding 
that  when  a  justice  has  no  jurisdiction  of  the  subject-matter,  or  a  total  want 
of  jurisdiction  otherwise  appears  upon  the  face  of  the  warrant,  the  proceed* 
ings  can  not  properly  be  called  a  prosecution,  as  was  held  in  the  prindpai! 
case,  still  when  the  want  of  jurisdiction  does  not  appear  upon  the  face  of  the 
warrant,  and  is  only  to  be  shown  by  evidence  aHimde^  an  action  for  malioioas 
prosecution  may  be  maintained  when  it  is  shown  to  have  been  malioions,  and 
the  prosecution  does  not  show  in  defense  that  there  was  probable  cause  and 
good  faith:  S%Deet  v.  Negus,  30  Mich.  409;  and  if  a  magistrate  hat  jurisdic- 
tion of  the  subject-matter,  there  is  a  sufficient  prosecution  and  acquittal  to 
furnish  a  foundation  for  the  action,  notwithstanding  any  insufficiency  of  the 
complaint  or  defect  of  proceM  by  which  the  plaintiff  was  brought  before  the 
oourt,  or  want  of  jurisdiction  arising  from  such  defect^  where  the  plaintiff 
was  required  to  plead  to  the  complaint,  to  answer  further  theroto  at  a  sub- 
sequent day,  to  give  surety  for  her  appearance,  and  in  de&nlt  of  bail  she 
was  committed,  and  upon- the  day  fixed  for  trial  she  was  discharged,  the 
magistrate  finding  and  adjudging  her  to  be  "not  guilty  of  said  ohaige:" 
Oibbs  V.  Ames,  119  Mass.  66,  distinguishing  the  principal  case  and  Whiting 
T.  Johnson,  stqnu,  in  that  in  them  the  magistFates  had  no  jurisdiction  of  the 
Bul^eot-matter  of  the  complaint.  The  principal  case  was  also  dted  in  De^ 
whey  V.  Woodswm,  100  Id.  198,  to  the  point  that  where  a  count  in  a  declara- 
tion for  malicious  prosecution  alleged  that  the  complaint  therein  was  upon 
appeal  to  the  superior  court  ''dismissed  without  trial,  and  the  pUintiff  dis- 
charged,** this  decision  did  not  show  want  of  probable  canae»  and  upon  that 
statement  the  action  could  not  be  maintained. 


Blood  v.  Nashua  &  Lowell  R  R  Gobpoba!eion. 

[S  Obat.  187.] 
MiLL-OWKSB  MAT  BEOOyXR  DAMAGES  FOB  ObSTBUCTIOIT  OF  StBXAM  thxouf^ 

the  erection  below  of  a  bridge  by  a  railroad  corporation,  whereby  the 
water  Is  prevented  from  passing  off  from  his  mill  as  freely  as  before. 

MlLL-OWHKB  OAK  KOT  RbOOTBB  FOB  ImJUBIBS  SuSTAUnED  BT  BmiO  IM- 
PEDED and  put  to  increased  expense  in  getting  logs  to  his  mill,  throogh 
the  election  below  of  a  bridge  by  a  railroad  corporatioo,  iriieilier  tbs 
stisain  be  or  be  not  navigable  for  rafts  and  boats. 
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ToBT  brouglit  by  the  owners  of  a  saw-mill,  situated  on  a 
stream  called  Stony  brook,  about  five  hundred  feet  from  its  out- 
let into  the  Merrimack  river,  to  recover  damages  caused  by  the 
erection  by  the  defendants  of  a  stone  bridge  across  the  stream 
below  the  plaintiffs*  mill.  The  case  was  referred  to  referees  to 
report  the  facts  to  the  court,  and  to  ascertain  and  report  the 
damages,  if  any,  to  be  awarded  the  plaintiffs,  if  the  court 
should  be  of  the  opinion  that  they  were  entitled  to  recover.  The 
parties  agreed  at  the  hearing  before  the  referees  that  the  report 
should  include  all  damages  for  the  erection,  maintenance,  and 
repair  of  the  bridge  as  it  existed,  provided  no  further  obstruction 
was  made  than  that  then  caused,  and  the  judgment  upon  the 
award  should  be  final  as  to  the  right  to  Tnaintain  the  bridge  in 
its  present  state.  The  report  of  the  referees  showed  that  for 
more  than  forty  years  the  owners  of  the  mill  had  taken  logs  for 
sawing  from  the  Merrimack  river  into  Stony  brook,  and  that  the 
building  of  the  stone  bridge  had  impeded  and  increased  the  ex- 
pense of  so  conducting  the  logs,  and  diminished  the  width  of 
the  channel,  preventing  the  water  at  certain  stages  from  passing 
off  from  the  mill  as  freely  as  it  had  under  a  pile  bridge  pre- 
viously existing.  The  award  of  the  referees  was  that  the  plaint- 
iffs recover:  1.  Fifty  dollars  for  damage  caused  by  leaving 
piles  of  the  old  bridge  rem^  in  the  stream  after  the  removiJ 
of  that  bridge,  thereby  obstructing  the  passage  of  logs;  2.  Two 
hundred  dollars  for  damage  caused  by  obstructing  the  stream, 
whereby  the  water  was  prevented  from  passing  off  from  the 
plaintifb'  mill  as  freely  as  before,  when  the  pile  bridge  existed; 
8.  Six  hundred  and  fifty  dollars  for  the  damage  caused  by  the 
stone  bridge  rendering  it  more  expensive  to  get  logs  to  the 
plaintlflBi'  mill  from  the  Menimack  river  up  Stony  brook  than 
under  the  pile  bridge. 

J.  a.  AbbM.  tor  the  plaintiffiu 

B.  F.  BuUer,  for  the  defendants. 

By  Ck>urt,  Shaw,  0.  J.  The  question  is,  whether  the  awards 
of  damages  are  founded  on  correct  legal  principles,  and  whether 
the  report  can  be  accepted.  In  considering  it,  we  must  take  no- 
tice that  there  are  two  classes  of  rights  which  may  be  had  in 
rivers,  streams,  and  watercourses  in  this  commonwealth.  Every 
person  owning  land  through  or  along  which  a  watercourse 
passes  has  a  right,  as  inseparably  incident  to  his  estate,  to  the 
beneficial  use  of  the  stream  in  its  passage  in  its  natural  chan- 
nel, for  all  purposes  for  which  it  can  be  usefully  applied,  to 
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supply  his  cattle,  to  irrigate  his  land,  and  the  like;  and  if  the 
fall  be  sufficient,  he  may  use  it  as  a  mill-power.  It  follows,  of 
coiurse,  that  no  riparian  proprietor  higher  up  has  a  right  to 
divert  or  corrupt  it  or  render  it  unfit  for  use;  and  no  riparian 
proprietor  below  has  a  right  to  obstruct  ita  free  passage  off,  or 
to  set  it  back  upon  the  mill  or  land  of  such  owner. 

But  there  is  another  right  in  rivers  and  watercourses,  for 
navigation,  boating,  and  rafting.  The  rule  of  the  common  law 
is,  that  waters  are  not  navigable  unless  within  reach  of  the  ebb 
and  flow  of  the  tide.  But  it  has  often  been  held  here  that  the 
public  have  a  right  to  the  use  of  the  lai^  rivers,  and  indeed  of 
all  rivers  and  watercourses  suitable  for  boats  and  rafts,  and  in 
that  sense  they  are  deemed  navigable,  though  above  the  ebb  and 
flow  of  the  tide.  In  these  there  is  a  right  of  way  for  boats 
and  raflB:  ComnumweaUh  v.  Oharlestown,  1  Pick.  180  [11  Ajn. 
Dec.  161];  ComnumtoeaUh  v.  Ohapin,  6  Id.  199  [16  Am.  Dec 
886]. 

The  referees  have  compared  the  present  condition  of  the 
stream  with  that  in  which  it  was  when  the  pile  bridge  flist 
erected  by  the  defendants  was  standing;  but  we  think  the  rule 
should  be  to  compare  it  with  the  natural  flow  of  the  stream. 
But  as  it  is  impossible  to  suppose  that  the  flow  was  more  free 
through  the  pile  bridge  than  in  its  natural  course,  and  as  there 
is  no  intimation  that  the  pile  bridge  was  practically  an  obstruc- 
tion, we  are  to  assume  that  it  had  no  effect  in  this  respect,  and 
that  the  passage  of  water  was  equally  free  with  as  without  it 
The  comparison,  therefore,  taken  between  the  present  bridge 
and  the  pile  bridge  is  the  same  as  that  between  the  present 
bridge  and  the  natural  course  of  the  stream.  Then,  Kppljmg 
the  principles  above  stated,  the  court  are  of  opinion  that  the 
plaintiflfs  have  a  right  to  recover  the  second  item  of  damage 
found  by  the  referees.  The  defendants,  by  their  charter,  had  a 
right  to  make  a  bridge  across  this  stream,  but  they  were  bound 
to  do  it  in  such  a  manner  as  not  to  obstruct  the  stream.  But  it 
appears  that  by  their  stone  bridge  they  have  diminished  the 
width  of  the  natural  channel,  penned  up  the  water,  and  set  it 
back  on  the  plaintiffs'  mills,  and  this  causes  damage  to  them  in 
their  estate;  for  this  they  may  recover. 

But  we  are  of  opinion  that  they  have  not  a  right  to  reoovet 
the  damages  awarded  in  the  first  and  third  items,  both  whidi 
are  founded  in  the  fact  that  the  plaintiffs  have  been  impeded 
and  will  be  put  to  increased  expense  in  getting  logs  to  their 
mills  from  the  Merrimack  river.    Perhaps  the  oasedoes  not  dis- 
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dose  facts  enougli  to  enable  ns  to  jadge  whether  that  section  of 
Stony  brook  lying  between  the  plaintifEs'  mills  and  Merrimack 
river  is  or  is  not  navigable  for  rafts  and  boats.  But  we  have 
not  thought  that  question  material;  for  if  it  is  not  navigable  in 
this  sense,  then  the  plaintiffs  had  no  right  to  use  it  for  boats 
and  raf  ts»  the  loss  they  sustain  in  getting  logs  through  it  is  dam- 
num absque  injuria.  But  supposing  it  to  be  navigable  for  boats 
and  rafts  (the  supposition  most  favorable  to  the  phdntifis),  they 
ean  not  maintain  this  action,  because  such  obstruction  would 
be  a  public,  not  a  private,  nuisance;  it  would  be  a  viokttion  of 
the  public  'right,  not  of  the  plaintiflfs'  private  right.  The  ob- 
struction of  a  public  right  of  way  is  a  public,  not  a  private, 
wrong;  it  may  affect  those  near  the  obstruction  much  more  than 
the  rest  of  the  public;  but  the  damage  sustained  by  those  near 
it  differs  in  degree  only,  not  in  kind.  It  is  a  wrong,  therefore, 
if  it  be  one,  to  be  redressed  by  a  public  prosecution,  not  by  re- 
covering damages  in  a  private  action. 

A  question  was  made  whether,  as  the  estate  of  the  plaintiffs  is 
under  mortgage,  this  action  can  be  maintained  without  the  con- 
currence or  consent  of  the  mortgagees,  and  whether  the  mort- 
gagees, should  they  foreclose,  would  not  have  a  claim  against 
Uie  defendants  for  the  same  damages.  But  being  informed  that 
the  plaintiffs  would  procure  and  file  a  release,  we  have  not  con- 
sidled  that  question,  it  being  understood  that  such  a  release 
wiU  be  filed  before  judgment  is  entered. 

We  would  also  suggest  whether,  as  the  effect  of  the  agree- 
ment of  parties  before  the  referees,  and  the  assessment.of  dam- 
ages to  the  plaintiffs  for  a  perpetual  right,  as  against  the  plaint- 
iffs and  their  successors,  the  future  owners  of  the  mill  estate,  to 
wMtiTitiLiTi  the  bridge  in  its  present  state  is  to  create  an  easement 
or  subject  their  estate  to  a  servitude,  which  is  an  interest  in  real 
estate^  there  ought  not  to  be  a  deed  of  grant  or  release  executed 
by  the  plaintiffs  to  the  defendants.  The  case  of  a  perpetual 
right  to  flow,  when  gross  damages  are  assessed,  is  no  authority; 
because  there  the  perpetual  right  passes,  and  is  secured  by  force 
of  the  statute. 

Judgment  for  the  plaintiffs  for  two  hundred  dollars. 

BiPABUir  Pbopbisiob'8  Ri«bt  to  Katural  avd  Ukihtxreuptbd  Flow 
9V  SrasAM:  See  NewhaU  v.  Irtionf  64  Am.  Deo.  700,  and  note  oolleotiiig  the 
frior  OMM  in  this  aeries;  EHiU  v.  FUchlmrff  JL  B.,  57  Id.  S6;  Oteiy  ▼.  Fm- 
mer.  Id.  711;  Stem  ▼.  Burden,  60  Id.  453. 

Kavigatiov  or  Stream  abovk  Tms-WATiB,  wmerBm  mat  bs  Q» 
■BUOtiDs  flas  Wmdewortk  v.  ArM,  28  Am.  I>so.  026»  sad  oolii 
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PiTBiio  Wboho  to  SB  TliimKSBi>  BT  PxTBUC,  where  no  tpedal  OT  pecolitf 
dftmage  is  sastamed  by  individualt,  different  in  kind,  and  not  in  degree  only 
irom  that  anstained  by  others:  Brightnuui  v.  InhaJbitanU  of  Fairhaven,  7 
Gray,  272;  Prendent  etc.  qf  Harvard  College  v.  Steams,  15  Id.  7;  FaURwer 
Iron  Works  Co.  v.  Old  CoUmy  R.  E,,  5  Allen,  224;  Wesson  v.  Wcuhlnim  Iron 
Co.,  13  Id.  101;  BlaekweU  v.  (Hd  CoUmy  R.  R.,  122  Maes.  3;  and  eases  in 
which  this  doctrine  is  held  with  reference  to  the  obstruction  of  highways 
can  not  be  distingmshed  from  a  case  where  a  city  bound  to  keep  a  high* 
way  in  repair  obstructs  it,  whereby  the  place  of  business  of  an  individual 
beoomes  more  difficult  to  reach,  his  business  injured,  his  rents  diminished 
in  value,  etc.,  the  elements  of  damage  not  being  special  and  peculiar  to  himx 
WUUurd  y.  Oiiy  qf  Cambridge,  3  Allen,  574.  The  principal  case  was  cited 
to  the  foregoing  points;  and  in  Bra/yton  r.  City  qf  Fall  River,  113  Mass. 
228,  it  was  cited  as  tending  to  restrict  the  right  to  bring  a  private  suit 
for  a  public  nuisance  within  narrower  limits  than  seems  to  have  been  adopted 
in  some  of  the  English  cases.  See  further,  on  the  proposition  that  public  nui* 
sanoes  are  to  be  redressed  by  the  public,  Stetson  v.  Fouson,  31  Am.  Deo.  123; 
Rung  V.  Skoneberg^,  26  Id.  06,  and  note.  But  if  an  individual  suffurs  spedal 
injury,  an  action  for  damages  will  lie:  Stetson  v.  Fcueon,  31  Id.  123,  and  note 
oonsidering  the  question;  Thayer  v.  Boston,  Id.  157;  Low  v.  KnowUcn^  46 
Id.  100;  CoU  V.  Sprowl,  56  Id.  696;  and  see  the  principal  case  cited  to  this 
point  in  J^iot  v.  HamMtonp  27  Wis.  250;  or  a  bill  in  equity  for  an  injunction 
may  be  maintained:  Rosser  v.  Randolph,  31  Am.  Dec.  712;  Bigehw  v.  Hatri^ 
ford  Bridge  Co.,  36  Id.  502;  Walker  v.  Shepardson,  60  Id.  423.  and  nolea  to 
these  cases;  PeopleT.OUyqf  St.  Lotds,  48  Id.  939;  F^Snk  y.  Lawrence,  BO  Id. 
274. 

Thb  fbinoipal  0A8B  WAS  yuBTiiUfc  oiTBD  in  Warner  v.  Baean,  8  Gny, 
404,  to  the  point  that  where  the  plaintiif  and  defendant  agreed  to  exohange 
land,  in  an  action  for  breach  of  the  oontFaot,  damages  for  the  expense  in- 
flurred  by  the  plaintiff  in  preparing  to  build  a  bam  on  his  other  land,  by  rs*- 
son  of  his  not  obtaining  a  leg^  right  to  place  thereon  a  bam  that  was  on  the 
land  which  the  defendant  agreed  to  convey  to  him,  can  not  be  reooveredt 
the  ground  of  damage  being  too  remote,  and  not  a  pmrrimats  oonaeqnaooe  oi 
tbi  defendant's  breach  of  agreement. 


Lowell  v.  Danxels. 

(3  Obat,  1«1.1 
IfAmEfBD  WOKAK  AND  HKB  HbIBS  ABB  NOT  ESTOPPBD  TO  DbHT  VaUDOT 

or  hbb  Dbbd,  executed  during  coverture,  but  dated  previously  to  hsr 
marriage,  and  signed  with  the  name  she  bore  at  that  time,  with  a  fraud- 
ulent purpose  of  deceiving  and  imposing  upon  some  person  to  bn  f^flPrwtfMJ 
by  it,  and  without  disclosing  the  fihct  of  her  marriage. 

Wbtt  of  entay.  The  demandant  relied  upon  two  mortgage 
deeds  of  the  premises,  with  coyenants  of  warranly,  made  to  him 
by  John  B.  Hooton,  who  claimed  under  a  warranty  deed  exe- 
cuted to  him  in  the  name  of  Mrs.  Rachel  Smith,  as  grantor,  bear- 
ing date  August  1, 1834,  at  which  time  Mrs.  Smith  mm  aole. 
Ihe  tenant  showed  title  in  Mrs.  Smith  Drier  to  1834:  tbat  in 
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1835  she  intermarried  with  Heffirein;  that  her  deed  to  Hooton 
was  executed  after  her  marriage  with  Heffirein,  bat  antedated  and 
signed  by  her  with  the  name  she  bore  before  marriage;  and  that 
in  1830  she  died  intestate,  leaving  the  tenant's  wife,  her  daugh- 
ter by  her  former  marriage,  her  heir  at  law.  The  demandant 
claimed  that  the  tenant  was  estopped  to  deny  the  Talidity  of 
Mrs.  Heffirein's  deed.  Further  facts  relating  to  the  evidence 
and  its  order  of  introduction  appear  in  the  opinion.  The  tenant 
asked  that  the  jury  be  instructed  that  the  deed  of  Mrs.  Heffii^n, 
being  that  of  a  married  woman,  was  void,  and  that  the  demand- 
ant Cf  'uld  not  recover;  but  the  judge  declined  to  give  the  instruc- 
tion, vid  charged  the  jury  that  if  Mrs.  Hefi&ein  executed  the 
deed  ifter  marriage,  and  it  was  antedated  and  signed  by  her  in 
the  name  she  bore  before  marriage,  with  a  fraudulent  purpose 
of  giving:  the  deed  an  effect  which  it  would  not  have  had  in  her 
true  na^e  and  under  the  true  date,  knowing  that  it  would  de- 
ceive ar  i  impose  upon  some  person  to  be  affected  by  it,  she  and 
her  hei'  b  would  be  estopped  to  deny  the  date,  and  this  would 
be  so  1  hether  the  fraudulent  purpose  was  to  deprive  her  hus- 
band o'  an  interest  in  the  estate  or  any  other;  but  mere  passive 
conduct  on  her  part  in  suffering  the  demandant,  without  notice, 
to  take  a  defective  conveyance,  or  signing  the  deed  with  a  wrong 
name  and  date,  without  a  fraudulent  purx>ose,  would  not  estop 
her  heirs  to  deny  its  validity.  A  verdict  was  returned  for  the 
demAndant,  and  the  tenant  alleged  exceptions. 

A  J7.  Nelson  and  J.  P.  Converse,  for  the  demandant. 

J.  Parker  and  H,  M.  Parker,  for  the  tenant. 

B7  Court,  Thohas,  J.  The  decision  of  one  of  the  questionfl 
raised  by  the  bill  of  exceptions  seems  to  be  conclusive  of  the 
rights  of  the  parties,  and  to  this  we  have  confined  our  attention. 
That  question  is  whether  the  tenant,  whose  wife  is  heir  at  law 
of  Mrs.  Heffirein,  is  estopped  to  deny  the  validity  of  the  deed 
under  which,  through  Uie  deeds  of  Hooton,  the  demandant 
claims.  The  deed  of  Mrs.  Heffrein  to  Hooton,  propria  vigore, 
conveyed  no  estate.  The  separate  deed  of  a  married  woman, 
without  the  assent  of  the  husband,  it  was  absolutely  void:  Ikm* 
ler  V.  Shearer,  7  Mass.  21;  Concord  Bank  v.  Bellis,  10  Cush.  276. 
It  has  no  force,  because  the  grantor  had  no  capacity  to  make  it. 
The  instrument  has  the  form  and  semblance  of  a  deed,  and  noth- 
ing more.  Indeed,  the  demandant  does  not  contend  that  this 
deed  has  of  itself  any  validity;  but  that  under  the  facts  of  the 
ease,  the  tenant  is  estopped  to  deny  its  validity;  or  in  othei 
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words,  the  title  of  the  demandant  is  the  result  of  estoppel,  anci 
not  of  grant;  or  to  speak  perhaps  more  precisely,  of  an  estoppel 
that  works  a  grant. 

The  demandant,  to  show  title  in  himself,  offers  the  two  deeds 
of  mortgage  from  John  B.  Hooton.  Deeds  of  warranty,  they 
make  prima  facie  evidence  of  the  seisin  of  the  premises  in  the 
demandant.  The  tenant  then  shows  that  the  premises  belonged 
to  Mrs.  Smith;  that  she  died  intestate;  that  his  wife  was  her 
daughter  and  heir  in  law.  The  tenant  thus  makes  an  elder 
title.  The  demandant  must  now  show  that  the  estate  that  was 
in  Mrs.  Smith  passed  out  of  her  and  into  his  grantor.  He 
undertakes  to  show  it  passed  by  deed.  To  do  this,  he  must  prove 
not  merely  the  execution  of  the  instrument,  but  its  execution  by 
one  having  the  requisite  legal  capacity  to  make  a  deed.  He  offers 
for  this  purpose  a  copy  from  the  registry  of  a  deed,  purporting  to 
be  from  Mrs.  Smith  to  his  grantor,  bearing  date  August  1,  1834. 
Assume  that  this  is  sufficient  prima  facie  evidence  of  the  execu- 
tion and  delivery  of  the  deed  at  the  time  of  its  date;  it  is  only 
prima  fade,  and  when  the  evidence  is  closed,  the  burden  is  still 
on  the  demandant  to  show  its  execution  and  delivery  by  one 
competent  in  law  for  that  purpose.  When  the  evidence  is  in,  it 
appears  that  this  deed  was  made,  delivered,  acknowledged,  and 
recorded  when  the  grantor  was  a  married  woman,  and  incapable 
of  making  it;  that  is,  that  it  was  absolutely  void.  By  force  of 
the  deed,  then,  the  demandant  wholly  fails  to  show  that  the 
land  had  passed  from  the  tenant's  wife's  mother  to  his  grantor. 

Then  the  demandant  says  that  the  deed,  upon  its  face,  bears 
date  of  the  first  of  August,  1834,  when  the  grantor  was  sole 
and  capable  of  making  a  deed;  that  it  was  signed  with  the 
name  she  bore  before  her  marriage  with  Heffirein;  and  was  so 
signed  and  dated  with  a  fraudulent  puipose,  on  her  part,  of 
giving  the  deed  an  effect  which  it  would  not  have  had  in  her 
true  name  and  under  the  true  date;  knowing  it  would  deceive 
and  impose  upon  some  person  to  be  affected  by  it;  and  when 
the  agent  of  the  demandant  called  upon  Mrs.  He£&ein,  stating 
to  her  that  he  wished  to  examine  Hooton's  title,  and  informing' 
her  that  the  appUcation  was  made  with  a  view  to  a  mortgage, 
she  produced  the  deeds  of  the  land  to  herself,  but  did  not  com- 
municate to  the  agent  any  defect  in  Hooton's  title;  and  that 
therefore,  whether  the  fraudulent  purpose  vms  to  deprive  her 
husband  of  his  interest  in  the  estate,  or  any  other,  the 
grantor  and  her  heirs  are  estopped  to  deny  that  the  date  of  the 
deed,  which  she  executed  and  caused  to  be  recorded,  was  the 
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tme  date;  and  as  against  her  and  her  heirs,  the  deed  wiU  be 
taken  to  be  of  the  same  effect  as  if  it  had  been  executed  and  de^ 
livered  at  the  time  of  its  date,  when  she  was  unmarried  and  had 
capacity  to  execute  it;  or  in  other  words  the  tenant  is,  upon 
these  facts,  estopped  from  setting  up  any  title  in  Mrs.  Heffrein 
at  the  time  Hooton  conveyed  to  the  demandant.  This  we  un- 
derstand to  be  the  view  of  the  case  taken  by  the  learned  judge, 
though  perhaps  in  a  critical  examination  of  the  language  used 
by  him,  the  silence  of  the  grantor  as  to  the  defect  of  Hooton's 
title  will  not  be  found  to  be  included  as  an  element  in  the  in- 
struction given  to  the  jury. 

This  raises  the  material  question  at  issue  between  the  parties, 
whether  a  married  woman  and  her  heirs  may  be  barred  of  her 
estate  by  an  estoppel  in  pais 

She  can  make  no  valid  contract  in  relation  to  her  estate.  Her 
separate  deed  of  it  is  absolutely  void;  any  covenants  in  such 
separate  deed  would  be  like^nse  void.  If  she  were  to  covenant 
that  she  was  sole,  was  seised  in  her  own  right,  and  had  full 
power  to  convey,  such  covenants  would  avail  the  grantee  noth* 
ing.  She  could  neither  be  sued  upon  them  nor  estopped  by 
them.  The  law  has  rendered  her  incapable  of  such  contract, 
and  she  finds  in  her  incapacity  her  protection;  her  safety  in  her 
weakness.  Her  most  solemn  acts,  done  in  good  faith  and  for 
full  consideration,  can  not  afifect  her  interest  in  the  estate,. or 
that  of  the  husband  and  children.  The  strongest  possible 
example  of  this  was  presented  in  the  case  of  Concord  Bank 
V.  .BelliSf  mipra^  in  which  it  was  held  that  where  an  estate  was 
conveyed  to  a  married  woman,  and  she  at  the  same  time  gave 
back  a  deed  of  mortgage  to  secure  a  part  of  the  purchase 
money,  such  deed  of  mortgage  was  wholly  void.  And  we 
think  a  married  woman  can  not  do  indirectly  what  she  can  not 
do  directly;  can  not  do  by  acts  in  pais  what  she  can  not  do  by 
deed;  can  not  do  wrongfully  what  she  can  not  do  rightfully. 
She  can  not  by  her  own  act  enlarge  her  legal  capacity  to  convey 
an  estate. 

This  doctrine  of  estoppel  in  pais  would  seem  to  be  stated 
broadly  enough,  when  it  is  said  that  such  estoppel  is  as  effectual 
as  the  deed  of  the  party.  To  say  that  one  may,  by  acts  in  the 
cottntxy,  by  admission,  by  concealment,  or  by  silence,  in  effect 
do  what  could  not  be  done  by  deed,  would  be  practically  to  dis- 
pense with  all  the  limitations  the  law  has  imposed  upon  the 
capacity  of  infants  or  married  women  to  alienate  their  estates. 

Bat  if  llrs.  Heffrein  were  personally  estopped  io  say  this  deed 
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was  executed  by  her  while  under  coverture,  we  are  not  prepared 
to  saj  that  the  daughter  would  be  so  estopped.  The  condition 
of  the  estate  was  this:  The  fee  was  in  Mrs.  Hefifrein  with  limitM 
power  of  alienation;  with  no  power  indeed  to  convey,  except  by 
the  joint  deed  of  herself  and  husband:  B.  S.,  c.  59,  sec.  2;  and 
with  no  power  to  devise  it.  The  law  had  given  her  no  power 
by  any  act  of  hers  to  change  the  destination  of  the  estate  or 
impair  the  title  which  at  her  decease  would  vest  in  her  child. 
Upon  her  decease  the  daughter  enters  into  possession  of  the 
estate.  She  is  rightfully  there;  the  estate  is  in  her,  unless  there 
has  been  an  alienation  of  the  estate,  in  the  mode  prescribed  by 
law,  in  the  life-time  of  the  mother.  If  it  be  said  that  the 
mother  was  guilty  of  misrepresentation  and  concealment,  for 
which  coverture  affords  no  protection,  the  answer  might  well 
be.  That  whatever  might  be  the  effect  upon  her  personally,  even 
if  it  estopped  her  to  claim  any  interest  in  the  estate,  it  could 
not  do  what  the  statute  has  not  done — give  her  a  power  so  to 
alienate  the  estate  as  to  prevent  the  entry  of  her  heirs  at  law 
upon  her  decease. 

Such  seems  to  us  the  result  of  the  application  of  well-settled 
principles  of  law  to  the  case  at  bar.  AJnd  upon  a  somewhat  dili- 
gent examination  of  the  authorities,  we  have  found  none  to  lead 
us  to  a  different  conclusion.  The  diligence  of  the  counsel  for 
the  demandant  has  cited  but  two  cases  having  much  tendency 
even  to  sustain  the  position  that  the  estate  of  a  married  woman, 
incapable  of  making  a  deed,  may  pass  by  estoppel  in  pais;  these 
are  ffunsden  v.  Cheyney,  2  Yem.  150,  and  Savage  v.  Ibster,  9 
Mod.  85. 

In  both  these  cases  the  husband  and  wife,  who  jointly  wers 
capable  of  levying  a  fine,  were  parties  to  the  original  frauds. 
They  were  both  suits  in  equity  against  the  parties  to  the  fraud. 
They  both  rely,  as  matter  of  authority,  upon  the  case  of  the 
estoppels  of  infants,  who  are  not  incapable  of  conveying,  but 
whose  deeds  are  voidable  only,  and  not  void;  and  neither  of  th€ 
cases  is,  we  think,  entitled  to  the  highest  consideration.  If  they 
established  the  point  for  which  they  are  cited,  that  the  estate  of 
a  married  woman  may  pass  by  her  acts  inpais^  not  only  without 
the  concurrence  of  the  husband,  but  in  fraud  of  his  rights,  we 
should  question  their  application  under  our  system,  where  the 
statute  of  frauds  is  equally  binding  in  courts  of  equity  as  of  law, 
where  the  powers  of  married  women  in  the  conveyance  or  devise 
of  lands  are  defined  and  limited  by  express  statute,  and  where 
the  titles  to  real  estates  are  matters  of  public  record. 
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No  case  at  law  has  been  cited,  nor  have  we  found  one»  in 
which  it  has  been  held  that  the  estate  of  a  party  has  been  barred 
by  estoppel  in  pais,  who-  was  incapable  of  conveying  by  deed. 
And  though  courts  of  law  have  liberally  applied  the  doctrine  of 
estopx>el  in  pais  to  cases  of  x>ersonal  property,  in  the  transfer  of 
which  no  technical  formalities  intervene  to  prevent  its  applica- 
tion, we  know  of  no  case  in  which  it  has  been  applied  to  a  pariy 
incapable  in  law  of  making  a  contract. 

The  result  of  the  views  we  have  felt  compelled  to  take  of  the 
case  is,  that  the  deed  of  Mrs.  Heffrein  to  the  demandant's 
grantor  was  absolutely  void,  and  that  this  tenant  is  not  estopped 
to  deny  its  validity. 

New  trial  in  this  court. 

MiKRTTEP  WGMdkXyWKES  EsTOPPiD:  Bee  Bradley  ▼.  Snyder,  58  Am.  Deo. 
664,  and  Cftses  in  this  aeries  collected  in  the  note  thereto.  The  principal  case 
hat  been  frequently  cited  to  the  point  that  a  married  woman  can  not  be  barred 
of  her  real  estate  by  an  estoppel  in  pcus:  McOrtgor  v.  Wait,  }0  Gray,  75; 
Bemie  r.  Call,  10  AUen,  517;  Wales  v.  Coffin,  13  Id.  216;  Pierce  v.  Chace,  108 
Mass.  250;  and  see  Pella  v.  Webquish,  129  Id.  472;  and  quoted  from  at  lengcli 
with  approval  on  this  point  in  Behler  v.  Weybum,  59  Ind.  146.  In  Knight  v. 
Thojfer,  125  Mass.  26,  it  is  dted  to  the  point  that  by  the  common  law  of 
Massachusetts  the  warranty  deed  of  a  married  wonum,  though  executed  in 
such  form  as  to  convey  her  title,  did  not  operate  against  her  by  way  of  cove- 
nant or  of  estoppel;  but  this  is  changed  by  chapter  108,  section  3,  of  the  gen* 
era!  statutes.  So  in  Plumer  v.  Lard,  9  Allen,  457,  it  is  referred  to  on  the  prop- 
osition  that  a  married  woman  can  not,  by  any  act  or  declaration  in  pais,  estop 
henelf  from  setting  up  her  legal  incapacity  to  make  a  contract,  and  thus  in- 
directly bind  herself  to  fulfill  obligations  which  she  could  not  assume  directly, 
even  by  an  instrument  executed  in  the  most  solemn  and  formal  manner;  and 
in  Merriam  v.  Boeton  etc  B.  B,,  117  Mass.  244,  it  is  dted  to  the  point  that 
the  doctrine  of  estoppel  is  not  applied  to  the  case  of  a  party  incapable  in  law 
of  making  a  contract,  and  a  married  woman  is  therefore  not  estopped  to  deny 
the  validity  of  her  conveyance  of  certificates  of  shares  of  stock.  Professor  Pom. 
eroy,  in  discussing  how  far  the  doctrine  of  equitable  estoppel  applies  to  mar- 
ried women,  says,  dting  the  principal  case  with  others:  "  There  are,  however, 
decisions  which  hold,  in  efiect,  that  since  a  married  woman  can  not  be  directly 
bound  by  her  contracts  or  conveyances,  even  when  accompanied  with  fraud, 
so  she  can  not  be  indirectly  bound  through  means  of  an  estoppel;  and  the 
operation  of  the  estoppel  against  her  must  be  confined  to  cases  where  she  is 
attempting  affirmatively  to  enforce  a  right  inconsistent  with  her  previous  con- 
duct upon  which  the  otiier  party  relied.  These  decidons  seem  to  be  opposed 
to  the  general  current  of  authority:"  2  Pom.  Eq.  Jur.,  sec.  814;  and  in  the 
note  he  says:  '*In  LaweU  v.  Dankli  this  view  was  maintained  with  great 
force  and  alnlity." 

Thk  principal  oasb  IB  FUBTBSR  OTTED  in  LtggoU  V.  Clark,  111  Mass. 
908;  Weed  Sewing  Machine  Co,  v.  JsJmereon,  115  Id.  557,  to  the  point  that  a 
married  woman's  deed  or  mortgage,  in  which  her  husband  does  not  join,  is 
knoperative  and  void;  and  in  In  re  Comstock,  11  Nat.  Bank.  Reg.  181,  it  is 
quoted  with  approval  on  the  point  that  the  doctrine  of  estoppel  in  pais  has 
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never  been  oftrried  bo  far  as  to  prevent  a  party  from  ahowing  that  a  corpori* 
Uon,  even  if  it  be  one  dejurt,  had  no  power  to  do  a  partioolar  thing,  or  that 
It  was  done  in  violation  of  a  statate. 


Gbeene  v.  Gbeenb. 

[2  aSAT,  961.] 

DiosBX  OF  DnroBOB  ▲  Vinculo  can  not  bb  Set  Asidb  on  the  ground  thsft 
it  was  obtained  by  false  testimony  and  fraud,  upon  an  original  libel  filed 
at  a  sabeeqnent  term  of  the  coort. 

Libel  for  a  divorce.    The  opinion  states  the  case. 

E,  L.  Barney  ^  for  the  libelant. 

T.  D.  Bobinson,  for  the  respondent. 

By  Court,  Shaw,  0.  J.  It  will  be  perceived  that  this  is  an 
original  libel  by  wife  against  husband,  alleging  five  years'  de- 
sertion, and  seeking  on  that  ground  a  decree  of  divorce  from 
the  bond  of  matrimony.  In  this  libel,  and  as  subsidiary  to  it, 
probably  for  the  purpose  of  anticipating  and  obviating  a  proba- 
ble defense,  and  showing  that  the  bond  of  matrimony  still  legally 
subsists,  she  sets  forth  a  decree  of  divorce  a  vinculo  for  adul- 
tery, obtained  by  her  husband  at  a  former  term  against  her;  she 
then  avers  that  the  decree  was  obtained  by  fraud  and  false  testi- 
mony, prays  the  court  to  hear  evidence  of  the  fraud  and  colla- 
eion  by  which  the  decree  was  obtained  against  her,  and  that  the 
same  may  be  reversed,  annulled,  and  set  aside,  and  that  such 
proceedings  may  be  had  as  justice  may  require.  We  can  per- 
ceive no  difference  between  the  c^ise  where  a  libelant  inserts 
such  an  allegation  and  prayer  in  an  original  libel  by  which  she 
seeks  a  divorce  a  vinculo  on  another  ground  and  a  case  where 
such  allegation  and  prayer  are  made  the  only  subject  of  ^ 
original  libel  to  set  aside  a  former  decree.  The  object  in  both 
cases  is  to  reverse  and  annul  a  subsisting  decree. 

In  using  the  term  **  collusion"  in  the  present  case,  we  pr©* 
sume  the  libelant  does  not  mean  to  use  it  in  its  ordinary  sense, 
as  collusion  between  the  parties  to  the  former  proceeding,  wi^ 
so  a  fraud  upon  the  law,  because  that  would  include  herself  ^ 
party  to  the  fraud.  As  said  by  Willes,  C.  J.,  in  Prudc^m  ▼• 
PhUlipa,  Hargrave's  Law  Tracts,  456,  note,  **if  both  parties 
colluded  in  the  cheat  upon  the  court,  it  was  never  known,  that 
cither  of  them  could  vacate  the  judgment."  We  therefore  uD" 
derstand  this  allegation  as  stating  that  the  husband  collud^cl  ^' 
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combined  with  other  persons  to  obtain  false  testimony,  or 
otherwise  to  aid  him  in  fraudulently  obtaining  a  decree.  We 
are  then  to  understand  this  libel  as  alleging  that  the  former 
decree  was  obtained  by  the  husband  by  false  testimony  and 
fraud  practiced  by  him,  and  on  that  ground  praying  a  reversal 
of  a  decree  of  divorce  from  the  bond  of  matrimony,  rendered 
by  the  same  court,  between  the  same  parties,  at  a  former  term. 

Such  a  libel,  we  think,  can  not  be  maintained.  When  the 
court  has  jurisdiction  of  the  subject-matter  and  of  the  parties, 
-when  both  parties  are  domiciled  in  Massachusetts,  and  the  re- 
epondent  actually  appears  and  defends,  or  when  it  appears  to 
the  court  that  the  adverse  party  has  been  so  legally  summoned 
as  to  be  held  legally  in  default  if  he  does  not  appear,  and  a  de- 
cree is  passed  dissolving  the  bond  of  matrimony,  and  no  appeal, 
exception,  or  othelr  step  is  taken  to  avoid  the  final  judgment, 
-we  think  it  must  in  its  nature  be  conclusive  upon  the  parties. 
"Whether  such  final  decree  is,  by  our  law,  open  to  any  revisal 
by  review,  writ  of  error,  certiorari,  or  any  other  proceeding  in 
the  nature  of  an  appeal,  we  give  no  opinion;  no  such  question, 
Tve  believe,  has  been  judicially  decided  or  raised.  Nor  does 
this  opinion  apply  to  any  case  where  the  fact  of  the  existence 
of  the  matrimonial  relation  between  such  parties,  at  any  par- 
ticular time,  is  drawn  in  question  between  other  parties. 

We  do  not  take  into  view  a  consideration  sometimes  adverted 
to  in  X^glish  cases,  which  is,  that  the  fact  and  legality  of  mar- 
riag^e  and  divorce  are  in  England  exclusively  cognizable  in  the 
ecclesiastical  courts;-  we  place  our  opinion  upon  the  more  gen- 
eral doctrine  of  res  judicata,  as  settled  in  this  commonwealth, 
and  as  applied  to  the  case  of  divorce.  We  must  inquire,  then, 
-what  would  be  the  consequences  of  any  other  decision?  A 
binding  decree  of  divorce  a  vinculo  determines  the  status  of  the 
parties^  If  valid  and  effectual,  the  innocent  party  has  a  right 
to  many  again.  If  the  husband  be  the  innocent  party,  his 
after  marriage  would  be  lawful,  his  wife  would  be  entitied  to 
do'wer  and  other  rights  of  property,  the  children  would  be 
l^ritimate  and  entitied  to  inherit,  and  various  other  persons 
acquire  or  lose  civil  rights.  If  the  decree  is  reversed,  it  must 
he  for  a  cause  that  shows  it  ought  not  to  have  been  ren- 
dered; the  reversal  relates  back  and  declares  the  decree  void  ah 
inilio,  and  that  the  parties  have  never  ceased  to  be  husband  and 
•wife.  The  husband  is  then  exposed  to  a  prosecution  for  polyg- 
amy— ^we  use  this  term  rather  than  bigamy,  because  it  is  so  used 
in  the  statute:  B.  S.,  c.  130,  sec.  2 — which  is  a  state-prison 
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offense;  the  wife  has  no  right  of  property  in  the  real  or  per- 
sonal estate  of  the  husband;  the  offspring  are  illegitimate;  and 
creditors  and  others  may  lose  rights  of  action.  On  such  new 
hearing,  the  wife  may  bring  new  evidence  to  show  that  the  evi- 
dence on  which  the  former  decree  was  rendered  was  false;  or 
she  may  hope  to  persuade  another  tribunal,  court,  or  jury,  as 
the  case  may  be,  that  the  evidence  formerly  adduced  was  not 
entitied  to  be  believed,  and  so  effect  a  reversal  of  the  decree. 
And  as  there  is  no  limitation  of  time  within  which  such  new  and 
original  libel  must  be  filed,  it  may  be  after  a  lapse  of  months  or 
years. 

But  if  a  new  and  original  libel  may  be  brought,  upon  the 
ground  that  a  former  decree  was  obtained  by  false  evidence,  we 
see  nothing  to  prevent  the  husband  from  bringing  a  third  suit 
to  reverse  the  decree  of  reversal,  on  a  suggestion  and  offer  of 
proof  that  the  decree  of  reversal  was  obtained  by  perjuiy, 
subornation  of  perjury,  and  other  fraud,  and  thus  reverse  the 
second  decree,  and  reinstate  the  original  decree  of  divorce  a 
vinciUo.  Consequences  are  not  always  conclusive  against  a  rule 
of  positive  law;  but  where  it  is  a  question  of  construction,  either 
of  a  statute  provision  or  a  rule  of  the  common  law,  the  conse- 
quences to  which  any  particular  construction  or  application 
would  lead  have  a  strong  bearing  upon  the  question  what  the 
legislature  intended,  or  what  is  the  just  extent  and  qualification 
of  the  rule.  To  maintain  an  original  libel,  in  a  case  like  this, 
would  seem  to  be  contrary  to  the  fundamental  principles  of 
judicial  action. 

But  we  think  the  point  here  is  settied  by  authority,  not  spe- 
cifically in  regard  to  divorce,  but  generally  as  to  the  conclusive 
effect  of  a  judgment  in  a  case  arising  afterwards  on  the  same 
matter  between  the  same  parties.  We  take  the  rule  to  be,  that 
a  judgment  of  a  court  of  competent  jurisdiction,  having  juris* 
diction  of  the  subject  and  of  the  parties,  by  legal  process  duly 
served,  where  no  appeal ,  writ  of  error,  certiorari,  review,  or 
other  legal  process  lies,  for  revising,  a£Brming,  or  reversing 
such  judgment,  or  where  no  such  process  is  commenced  by  the 
party  who  would  avoid  the  judgment  in  the  mode  and  within 
the  time  prescribed  by  law,  is  conclusive  upon  the  same  parties 
in  any  other  proceeding  in  law,  in  equity,  or  before  any  other 
[udicial  tribunal. 

Instead  of  numerous  citations  of  authorities,  we  refer  to  Bch 
mer  v.  Fish,  1  Pick.  485,  and  the  cases  there  cited.  Some  of 
ttie  cases  are  certainlv  calculated  to  put  therule  toa  sevBre  test;  ai 
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ihatof  PeckY.  Woodbridge,  3  Day,  30,  where  false  testimony  and 
forgery  were  alleged,  to  impeach  the  former  judgment;  but  the 
rule  was  enforced  on  the  ground  of  its  being  necessaiy  to  the 
administration  of  justice  that  when  cases  are  once  finally  de- 
cided that  must  be  held  to  be  the  end  of  litigation  between  the 
Bame  parties.  The  same  rule  is  as  steadily  adhered  to  in  chan* 
eery.  In  Gelston  v.  Codvnae,  1  Johns.  Ch.  195,  it  was  said  by 
Chancellor  Kent:  ''  If  a  decree  could  be  altered  or  varied  by  an 
original  bill,  a  catise,  as  it  has  been  frequently  observed,  would 
neyer  be  at  rest,  and  there  would  be  confusion  and  inconsistency 
in  the  decrees  of  the  court."  It  is  no  good  exception  to  show 
that  the  matter  now  offered  did  not  in  fact  come  in  question; 
such  an  exception,  as  said  by  Parker,  C.  J.,  in  Homer  v.  Fisk^ 
supra,  would  render  the  rule  nugatory.  It  is  sufficient  that  the 
action  was  of  a  nature  to  admit  of  such  a  defense,  and  that  the 
plaintiff  in  the  new  suit  might  have  availed  himself  of  it. 

Most  of  the  cases  supposed  to  have  a  contrary  bearing  are 
those  where  the  fact  or  the  legality  of  a  particular  marriage  has 
been  drawn  in  question  in  a  suit  between  third  parties.  The 
Duchess  of  Kingston's  Case,  most  fully  reported  in  20  Howell's 
State  Trials,  355,  was  an  indictment  for  bigamy.  The  defense 
relied  upon  was  that  before  her  second  marriage  with  the  Duke  of 
Kingston  her  former  supposed  marriage  was  adjudged  void  in  a 
jactitation  case  in  the  ecclesiastical  court;  and  her  counsel  insisted 
that  that  decree  was  conclusive.  The  opinion  of  the  judges  was 
taken  by  the  house  of  lords,  which  was  that  such  decree  in  a 
court  of  competent  jurisdiction  was  conclusive  between  the  par- 
ties, but  not  so  in  a  suit  between  other  parties;  and  that  on  an 
indictment  it  was  competent  for  the  crown  to  avoid  the  effect  of 
the  decree  in  question,  by  proving  that  it  was  obtained  by  the 
collusion  of  both  parties  and  a  fraud  upon  the  court;  and  such 
evidence  was  therefore  received,  and  the  duchess  was  convicted. 

The  article  cited  as  one  of  Mr.  Ebtrgrave's  Law  Tracts,  451,  was 
an  argument  prepared  with  a  view  to  the  trial  of  that  case. 
The  opinion  of  the  judges  affirmed  one  of  the  opinions  main- 
tained by  Mr.  Hargrave  in  his  treatise  and  disaffirmed  the  other. 
In  the  case  already  cited,  Prudam  v.  Phillips,  supra.  Lord  Chief 
Justice  Willes  said  that  **  whatever  objections  would  avoid  a 
judgment  in  a  court  of  common  law  would  be  sufficient  to  over- 
turn a  sentence  in  the  spiritual  court,  but  none  others;  that 
fraud  was  a  matter  of  fact,  and  if  used  in  obtaining  judgment, 
was  a  deceit  on  the  court,  and  hurtful  to  strangers,  who,  as  they 
could  not  come  in  to  reverse  or  set  aside  the  judgment,  must  of 
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necessity  be  admitted  to  aver  it  was  fraudulent.  But  who  evez 
knew  a  defendant  plead  that  a  judgment  obtained  against  him 
was  fraudulent  ?  "  The  maxim  that  fraud  vitiates  every  proceed- 
ing must  be  taken,  like  other  general  maxims,  to  apply  to  cases 
where  proof  of  fraud  is  admissible.  But  where  the  same  matter 
has  been  either  actually  tried,  or  so  in  issue  that  it  might  haye 
been  tried,  it  is  not  again  admissible;  the  party  is  estopped  to 
set  up  such  fraud,  because  the  judgmep^  is  the  highest  evidence, 
and  can  not  be  controverted.  But  a  stranger  may  impeach  a 
a  judgment  which  stands  in  his  way,  b/  plea  and  proof  of  fraud 
in  obtaining  it,  because  it  is  his  only  means  of  availing  himself 
of  the  fraud. 

There  are  several  cases  which  have  been  supposed  to  haye  a 
bearing  on  this  question,  to  which  we  will  briefly  refer.  We 
have  already  noticed  Prudam  v.  FhiUipa  and  Duchess  of  Kingsston'i 
Ca»e,  supra.  The  case  of  AUen  v.  MacleUan,  12  Pa.  St.  328  [51 
Am.  Bee.  608],  was  an  action  of  assumpsU  by  an  indorsee,  on  a 
note  made  payable  to  a  woman,  and  indorsed  by  one  professing 
to  be  her  husband;  it  was  contended  by  the  promisor  that  he 
was  not  the  true  husband,  and  certain  decrees  in  matter  of 
divorce  were  relied  on.  It  was  not,  therefore,  a  case  between 
the  parties  to  either  decree. 

Colvin  V.  Colvin,  2  Paige,  885  [22  Am.  Dec.  644],  was  a  peti- 
tion, by  both  parties,  after  a  decree  for  a  divorce  had  been  en- 
rolled, but  for  aught  that  appears,  at  the  same  term,  or  at  all 
events  soon  after,  to  open  the  enrollment  and  set  aside  the 
decree,  the  party  originally  charging  adultery  and  claiming  a 
divorce,  stating  his  belief  and  conviction,  from  facts  since  come 
to  his  knowledge,  that  the  adultery  charged  had  not  been  com- 
mitted. The  petition  was  granted,  on  the  ground  that  the  party, 
though  he  had  a  right  to  a  divorce,  might  waive  that  right,  and 
that  a  condonation  would  take  away  that  right,  and  restore  the 
parties  to  marital  relations.  Dunn  v.  Dunn^  4  Id.  425,  was  a 
petition  to  set  aside  a  decree  of  divorce  entered  on  a  bill  taken 
pro  confesso,  on  the  ground  that  by  service  of  an  original 
subjKBna  out  of  the  jurisdiction  of  the  court,  in  another  state, 
the  court  did  not  acquire  jurisdiction  of  the  person  of  the  re- 
spondent, and  the  decree,  on  the  face  of  the  proceedings,  was 
erroneous.  It  proceeded  on  the  ground  that  for  want  of  legal 
service,  and  without  an  actual  appearance,  the  court  had  no 
jurisdiction.  And  the  chancellor  says:  *'If  the  court  of  chan- 
cery has  once  acquired  jurisdiction  over  the  party,  by  the  service 
of  original  process  within  the  jurisdiction  of  the  court,  or  by 
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his  Toluntarj  appearance,  the  decree,  or  any  order  in  the  cause, 
may  be  served  on  the  defendant  out  of  the  jurisdiction.''  And 
in  another  passage  he  says:  **  The  vice-chancellor  was  right  in 
deciding  that  the  service  of  a  subpoena  at  Newark,  New  Jersey,  was 
not  sufficient  to  warrant  the  entry  of  an  order  to  take  the  bill  as 
confessed  for  the  want  of  appearance."  The  court,  therefore, 
though  they  had  jurisdiction  of  the  subject,  had  not,  by  legal 
process,  acquired  jurisdiction  of  the  person  of  the  respondent. 

W^  have  seen  no  reliable  authority  opposed  to  the  position 
above  taken,  that  a  decree  of  divorce  a  vinculo^  where  no  appeal^ 
rsTiew,  or  writ  of  error  is  allowed  by  law,  or  when  the  time  for 
bringing  such  review  or  writ  of  error  has  expired,  is  final  and 
conclusive  upon  the  parties,  and  that  an  original  proceeding  to 
set  it  aside,  on  the  ground  that  it  was  fraudulently  obtained 
upon  false  evidence,  can  not  be  maintained. 

liibel  dismissed. 


P&OOKKDINGS  TO  VaOATB  AND  AnNTL  I>IV0B0«S,  AND  EfTSOT  ON  PaBTUB 

AND  ON  Mabkiaobs  Which  Thet  HAVE  Ck)NTBAOTXD.-»It  is  Dot  our  par- 
pofle  to  inquire  into  the  validity  of  foreign  divorces.  That  Bubject  has 
already  been  considered  in  this  series  in  the  note  to  Tolen  v.  ToUn^  21  Am. 
Dec  747;  and  besides,  foreign  divorces  are  seldom  attacked  in  direct  proceed 
ings  to  vacate  and  annul,  which,  only,  it  is  now  our  object  to  consider. 

Vaoatino  and  Annulling  Divorces  at  Ecclesiastical  Law.— It  ap- 
pears to  have  been  the  generally  accepted  doctrine  of  the  ecclesiastical  law 
that  a  sentence  against  the  validity  of  a  marriage  was  never  final,  but  alwa3rs 
open  to  revision  and  reversal:  Poynter  on  Mar.  &  Div.  157;  Shelford  on 
Mat.  &  Div.  474;  2  Bishop  on  Mar.  &  Div.,  sec  748;  Bonner  v.  BickeUe,  I 
Hag.  Con.  213,  214.  As  was  said  by  Dr.  Calvert,  in  argument  in  Duchess  qf 
KingsUnCs  Cas^,  20  Howell's  SUte  Trials,  355,  420:  **  There  can  be  no  de- 
termination against  a  marriage  but  what  is  open  to  future  litigation.  We  all 
know  that  in  a  question  of  marriage  any  person  that  has  an  interest  may 
intervene  before  sentence  given;  and  any  persons  having  an  interest,  though 
they  have  neglected  to  intervene  in  that  cause,  might  appeal  within  the 
proper  time;  nay,  I  will  go  so  far  as  to  say  that  if  any  person  having  an 
interest  should  have  so  far  neglected  it  as  to  omit  availing  himself  of  an  in- 
tervention or  appeal,  yet  he  might  still  come  before  the  court,  show  his 
interest,  and  be  heard.  A  marriage  cause  goes  further  still;  for  I  believe  in 
most  other  cases  a  determination  would  be  forever  binding,  tX  least  to  the 
parties;  but  in  these  questions  I  conceive  it  is  not;  for  if  there  was  to  be  a 
question  between  a  husband  and  wife  in  a  cause  of  jactitation,  and,  as  in  this 
cause,  it  was  determined  that  there  was  no  marriage;  yet  the  party  against 
whom  that  sentence  was  obtained,  I  apprehend,  might  appear  afterwards,  he 
might  produce  any  new  proof  that  he  did  not  know  of  at  that  time;  or  even 
if  he  bad  not  produced  what  proof  he  had,  he  might  be  heard  upon  it.  The 
reason  of  that  indulgence  I  take  to  be  this:  by  the  canon  law  a  marriage  was 
held  to  be  indissoluble,  and  for  that  reason  a  sentence  against  it  never  could 
be  final;  mnUntia  centra  mcUrimonium  nunquam  transibU  in  rem  judicaUun, 
the  canon  law,  it  is  well  known,  has  been  received  in  this  country  with 
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respect  to  marriage,  portieiilArly  as  to  that  position  of  its  being  indissolnUe. 
In  most  other  questions,  as  of  property,  a  person  might  be  bound  by  time* 
boand  by  not  making  so  good  a  case  as  he  should  have  done;  bot  as  a  person 
can  not  release  himself  from  the  obligations  of  marriage  by  any  lapse  of  time, 
or  any  neglect  in  stating  his  case,  the  question  is  ever  open;**  and  see  Id. 
406,  442,  443,  450,  451,  506,  507.  But  there  have  been,  notwithstanding, 
some  expressions  of  dissent  by  ecclesiastical  judges  from  this  doctrine  of  the 
canon  law.  Thus  in  Norton  v.  Seton,  3  Phillim.  162,  Sir  John  NichoU  says: 
'*  By  the  canon  law  the  marriage  is  not  absolutely  dissolved;  the  parties  ars 
separated;  and  if  the  church  is  deceived,  the  former  marriage  is  to  be  re- 
newed; and  if  a  second  marriage  is  contracted,  it  becomes  null  and  void. 
What  a  state  to  place  the  parties  in  I  This  is  something  in  the  text  law 
which  I  can  not  readily  assent  to  belong  to  the  law  of  this  country."  And 
in  Meadowcroft  v.  Huguenin^  3  Curt.  403,  404,  Sir  Herbert  Jenner  Fust  ob* 
serves  to  counsel:  * 'According  to  your  argument,  every  child  and  every  child's 
child  may  bring  a  suit  to  havis  the  sentence  reversed;  they  will  equally  be 
strangers;  I  do  not  see  where  it  is  to  stop.*'  So  in  Prudatn  v.  PkUUps^  Har« 
grave's  Law  Tracts,  456,  note;  S.  C,  2  Amb.  763;  20  Howell's  State  Trials, 
479,  note,  it  is  intimated  that  if  a  sentence  of  divorce  is  obtained  by  fraod 
there  may  be  an  application  for  its  vacation  to  the  court  which  pronounced  it. 
Possibility  or  and  Grounds  for  Vacatino  and  Annulleno  Divobois  at 
American  Law. — Li  America,  the  law  in  regard  to  vacating  and  annulling 
divorces  is  by  no  means  uniform.  Governed  probably  by  the  reason  that 
judgments  of  divorce  ought  to  be  more  stable  than  others,  it  has  been  fre- 
quently held  that  statutes  providing  for  the  opening,  within  a  certain  time, 
of  judgments  or  decrees  rendered  without  any  other  notice  than  publicaticm, 
do  not  apply  to  actions  for  divorce:  McJunHn  v.  McJvnkin,  8  Ind.  30;  Lewit 
V.  Lewis,  15  Kan.  181,  citing  the  principal  case  190,  in  a  review  of  the  cases 
on  this  subject;  O'Cotmell  v.  O'Connell,  10  Neb.  390;  S.  C,  6  N.  W.  Rep.  29; 
Oilrtith  T.  Oilnah,  20  Iowa,  225;  Whitcomb  v.  WhUcamb,  46  Id.  437;  Owau  v. 
Sims,  3  Coldw.  544.  The  contrary  conclusion  was,  however,  reached  in 
Smith  V.  Smith,  20  Mo.  166,  Scott,  J.,  dissenting;  and  in  Lawrence  v.  Law^ 
rence^  73  111.  577,  Walker,  C.  J.,  and  Breese  and  Scott,  JJ.,  dissenting,  the  ar- 
gument of  the  majority  in  the  latter  case  being  that  a  decree  of  divorce  against 
one  notified  by  publication  only,  and  who  did  not  appear,  was  not  absolute 
until  after  the  expiration  of  the  time  allowed  by  the  statute  for  opening  the 
decree;  and  persons  acting  in  view  of  the  decree,  and  seeking  to  acquire  rights 
under  it,  would  do  so  knowing  its  provisional,  conditional  character.  It  is 
further  held  that  the  sections  of  the  Indiana  code  which  provide  for  relieving 
a  party  from  a  judgment  taken  against  him  through  his  mistake,  inadvertence, 
surprise,  or  inexcusable  neglect,  and  for  granting  a  new  trial  within  a  certain 
time,  on  caus^ shown,  do  not  apply  to  decrees  of  divorce:  Ewing  v.  Ewing^  24 
Ind.  468,  citing  the  principal  case  476;  but  on  the  other  hand,  i?«tA  v.  Hwdk, 
10  Iowa,  648;  S.  C,  26  Am.  Rep.  179,  holds  that  a  decree  of  divorce  frandu- 
iontly  obtained  may  be  set  aside,  notwithstanding  the  rights  of  innocent  third 
parties  may  have  intervened,  under  section  3154  of  the  Iowa  code  of  1873, 
providing  for  the  vacating  of  a  judgment  or  order  after  the  term  at  which  it 
was  made.  And  the  principal  case;  FoUom^.  Folsom,  55  N.  H.  78;  Colvm  v. 
Colvin^  2  Paige,  385;  S.  C,  22  Am.  Dec.  644;  and  Oilruth  v.  Oilruth,  «3fp^^ 
did  not  justify  the  conclusion  that  a  decree  of  divorce  should  be  excepted 
from  the  provisions  of  the  section.  The  statutes  of  certain  states  are  mors 
explicit  in  their  terms.  Thus  section  2185,  Missouri  revised  statutes  of  1879, 
provides  that  where  an  appeal  is  not  taken  or  writ  of  error  sued  oat  in  tiaM^ 
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''ii(>  petition  for  review  of  any  judgment  for  divorce  rendered  in  any  case  aris- 
ing under  this  chapter  shall  be  allowed,  any  law  or  statute  to  the  contrary 
notwitlistanding; "  and  under  this  a  decree  of  divorce  can  not  be  set  aside  for 
fraud,  on  petition  after  the  lapse  of  the  term  at  which  the  decree  was  ren* 
dered,  although  prior  to  this  act  this  was  possible:  Mansfield  v.  Mansfield,  26 
Mo.  163.  Section  135  of  the  New  York  code,  fixing  a  time  wherein  a  de 
fendant,  **  except  in  on  action  for  divorce,'*  may  be  allowed  to  come  in  and 
defend,  where  service  of  summons  was  by  publication,  is  held  not  to  deprive 
the  court  of  power  to  open  a  default  where  summons  was  so  served:  Brown 
V.  Broum,  5S  N.  Y.  009;  and  see  DeiUon  v.  Denton,  41  How.  Pr.  221. 

Independent  of  any  statutory  qualitication,  it  is  undoubtedly  the  general 
rule  that  "  decrees  of  divorce  may,  when  obtained  by  fraud,  be  vacated  in 
the  same  manner  and  under  the  same  circumstances  which  would  warrant 
the  vacation  of  any  other  decree,  although  the  party  who  obtained  the  fraud- 
ulent judgment  has  contracted  another  marriage:**  Freeman  on  Judgments, 
sec  489;  and  see  Harding  v.  Alden,  9  GreenL  140;  S.  C,  23  Am.  Dec.  549. 
There  can  certainly  be  no  question  that  a  decree  of  divorce  obtained  by  fraud, 
and  without  the  libelee's  knowledge,  may  be  set  aside  on  the  application  of 
the  libelee  during  the  same  term:  Car  ley  v.  Carky,  7  Gray,  545;  and  it  is 
held  that  if,  during  the  term,  it  is  shown  that  the  divorce  was  the  result  of 
collusion,  or  was  aided  or  brought  about  by  a  collusive  agreement  of  the  par- 
ties, the  court,  on  motion  of  either  party,  should  vacate  the  decree  and  let  in 
the  defense:  Dan/orth  v.  Danforth,  105  IlL  003.  So  under  article  6,  section 
13,  of  the  Alabama  constitution  of  1819,  which  provided  that  "divorces  from 
the  bonds  of  matrimony  shall  not  bo  granted  but  in  cases  provided  by  law, 
by  suit  in  cliancery;  and  no  decree  for  such  divorce  shall  have  effect  until 
the  same  shall  be  sanctioned  by  two- thirds  of  both  houses  of  the  general  as- 
sembly,*' the  marriage  tie  is  not  dissolved  before  a  decree  of  divorce  has  re- 
ceived legislative  sanction,  and  therefore  such  decree  may  be  impeached  for 
fraud  by  an  original  bill  in  the  nature  of  a  bill  of  review,  filed  for  that  pur- 
pose; distinguishing  the  principal  case  (page  457),  in  that  the  decree  which 
was  there  sought  to  be  annulled  operated  a  dissolution  of  the  marriage  and 
fixed  a  sUUus  of  the  parties,  and  holding  (page  460)  that,  upon  its  authority, 
if  the  divorce  in  the  case  at  bar  were  confirmed  by  the  legislature,  the  power 
of  the  court  to  annul  the  decree  was  open  to  question:  Ex  parte  Smith,  34 
Ala.  455.  Whore,  also,  a  libelee  or  defendant  has,  through  tlie  fraud  of  the 
libelant  or  plaintiff,  been  prevented  from  putting  in  an  answer  or  making  a 
defense  to  a  libel  or  suit  for  divorce,  there  should  be  no  question  of  the  right 
of  the  injured  party,  at  a  subsequent  term  or  at  any  time,  provided  there  has 
been  no  laches,  by  appropriate  proceedings,  to  vacate  or  annul  the  decree  or 
judgment:  Edson  v.  Edson,  108  Mass.  590;  S.  C,  11  Am.  Rep.  393;  Johwton 
V.  Coleman,  23  Wis.  452;  Crouch  v.  Crouch,  30  Id.  067;  Holmes  v.  Holmes, 
63  Me.  420;  Adams  v.  Adams,  51  N.  H.  388;  S.  G..  12  Am.  Rep.  134;  Raw 
Mm  v.  BawUns,  18  fla.  345;  Trtte  ▼.  True,  6  Minn.  458;  Young  v.  Young,  17 
Id.  181;  Mansfield  v.  Mansfield,  26  Mo.  163;  AlUn  v.  MacleUan,  12  Pa.  St. 
328;  S.  C,  51  Am.  Deo.  608;  Boyd's  Appeal,  38  Pa.  St.  241;  IVanamaker  v. 
IVaTUtmaUr,  10  Phila.  466;  Nteherstm  v.  Nickerson,  13  Week.  Notes  Gas.  210; 
and  this,  although  the  party  who  perpetrated  the  fraud  has  married  again, 
and  issue  of  such  marriage  is  bom:  Allen  v.  Maclellan,  Crouch  v.  Crouch, 
Holmes  v.  Holmes,  supra;  Whitcwnb  v.  Whiteomb,  46  Iowa,  437;  Bush  v.  Bush, 
Id.  648;  S.  G.,  26  Am.  Rep.  179.  The  neglect  of  the  plaintiff  in  a  divorce 
suit  to  proceed  to  trial  in  two  previous  divorce  suits  brought  by  him,  where 
I  bad  been  formed,  his  procuring  publication  of  the  summons  in  a  papei 
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most  unlikely  oTer  to  notify  the  defendant,  and  his  nntrae  affidavit  that  bs 
could  not  with  due  diligence  find  her  residence  or  post-office  address,  wore 
held,  in  Everett  v.  Everett,  18  N.  W.  Rep.  637»  to  be  evidence  of  fraud  and 
bad  faith,  which  warranted  the  setting  aside  of  the  decree  so  obtained.  And 
where  a  divorce  was  granted  in  a  suit  brought  in  ine  name  of  an  insane  wife, 
in  confinement  in  an  asylum  in  another  state,  it  was  held,  on  a  bill  filed  on 
her  behalf  to  set  aside  the  divorce,  alleging  that  it  was  proonied  by  fraud  ol 
the  husband,  that  whether  there  was  fraud  in  fact  or  not,  the  law  would  pre- 
sume fraud  and  set  aside  the  divorce,  no  matter  by  whose  advice  it  was  ob- 
tained: Brcul/ord  v.  Abend,  89  UL  78;  S.  0.,  31  Am.  Bep.  87. 

Bigelow,  C.  J.,  in  EtUon  v.  Edaon,  $upra,  thus  states  the  law  on  this  ques- 
tion: "  It  is  no  doubt  true  that  a  decree  or  judgment  which  stands  unreversed 
and  in  force,  can  not  be  called  in  question  or  impeached  in  collateral  prooeed* 
ings  by  one  of  the  parties  to  the  original  suit;  it  is  a  very  different  proposi- 
tion to  maintain  that  an  innocent  party  can  not  invoke  the  power  of  the  court 
by  which  the  original  judgment  or  decree  was  rendered,  to  vacate  and  annul 
it  on  the  ground  that  it  was  produced  by  a  fraud  practiced  on  the  oourt  to 
his  gross  injury.  We  believe  it  to  be  an  established  principle  of  jarispm- 
deuce  that  courts  of  justice  have  power,  on  due  proceedings  had,  to  set  aaido 
or  vacate  their  judgments  and  decrees,  whenever  it  appears  that  an  innocent 
party  without  notice  has  been  aggrieved  by  a  judgment  or  decree  obtained 
against  him  without  his  knowledge  by  the  fraud  of  the  other  party.  Kor  is 
this  principle  limited  in  its  operation  to  courts  which  proceed  aooofding  to 
the  course  of  the  common  law.  It  is  equally  applicable  to  courts  exercising 
jurisdiction  in  equity,  and  to  tribunals  having  cogniamce  of  oases  which  are 
usually  heard  and  determined  in  the  ecclesiastical  courts.  In  tribunals  of 
the  last-named  description,  whose  decrees  can  not  be  revised  by  writ  of  error 
or  review,  the  proper  form  of  proceeding  is  by  petition  to  vacate  the  fonner 
decree  as  having  been  obtained  by  fraud  upon  the  party  and  imposition  upon 
the  court."  It  is  plain  that  the  conclusion  reached  in  the  principal  case  is 
not  opposed  to  the  doctrine  laid  down  by  the  preceding  decisions.  Thus,  ia 
Edson  v.  Ed§on,  wpra^  in  holding  that  upon  petition  of  the  party  aggrieved 
a  decree  of  divorce  obtained  at  a  former  term  against  the  petitioner  by  false 
testimony,  on  a  libel  of  which  she  had  no  actual  notice,  Icnowledge  of  which 
was  fraudulently  kept  from  her  by  the  libelant,  and  of  which  the  coort  had 
only  apparent  jurisdiction,  founded  on  false  allegations  of  domicile,  might 
be  vacated,  it  is  said:  '*  The  case  of  Oreene  v.  Chreene,  2  Qray,  881,  which  is 
cited  and  relied  upon  by  the  respondent,  is  not  in  conflict  with  the  general 
current  of  authorities.  Some  of  the  general  expressions  used  by  the  court, 
when  di8c<Mmected  from  the  facts  of.  the  case  then  in  adjudication,  have 
been  thought  to  give  sanction  to  the  doctrine  th4t  a  decree  of  divorce, 
when  once  obtained,  could  not  be  impeached  in  any  form  or  mode  ol  pro- 
seeding,  or  set  aside  by  one  of  the  parties  to  the  original  suit,  however 
fraudulent  and  collusive  may  have  been  tlie  coodoct  of  the  party  in  its 
procurement.  But  such  a  conclusion  is  not  a  fair  and  legitimate  result  of 
the  language  and  rnasnning  of  the  court,  when  considered,  as  it  ought  to  be, 
solely  with  reference  to  the  actual  case  before  the  court  for  adjudicatian. 
The  attempt  there  was,  upon  a  new  libel  for  divorce,  to  tiy  over  again  a  case 
which  had  before  been  adjudicated  between  the  same  parties,  after  due 
notice  and  opportunity  for  a  full  hearing  on  the  merits.  Strictly  speaking, 
the  decision  is  an  authority  only  for  the  proposition  that  a  decree  of  divorce 
oan  not  be  called  in  question  or  invalidated,  on  the  ground  of  fraud  in  its 
procurement,  in  a  separate  and  independent  libel,  subsequently  brought  b^ 
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twtaen  the  same  parties,  when  it  appears  that  the  first  decree  was  entered 
after  dae  notice  to  the  adverse  party,  followed  by  an  adjudication  upon  evi- 
dence offered  in  support  of  the  allegations  in  the  libel.  To  this  extent  there 
can  be  no  doabt  that  the  decision  is  in  harmony  with  sound  principle  and 
with  adjudicated  cases.  Bat  beyond  this,  which  was  the  precise  point  ad* 
jndicated,  the  authority  of  the  case  can  not  be  properly  extended."  So,  in 
Adama  y.  Adama^  supra^  where  it  was  held,  on  motion  to  set  aside  a  decree 
of  divorce  granted  more  than  seven  years  before,  that  courts  have  power  to 
set  aside  or  vacate  such  decrees,  as  in  case  of  other  judgments,  and  will  ex- 
orcise that  power  when  fraud  or  imposition  is  clearly  established,  the  fol- 
lowing obeorvation  is  made:  **  The  case  of  Oreene  v.  Greene  merely  decides 
that  on  an  original  bill  filed  at  a  subsequent  term  a  decree  of  divorce  will  not 
be  eet  aside  for  fraud  and  false  testimony;  and  distinctly  declines  to  give  an 
opinion  on  the  point  whether  such  decree  is  open  to  revisal  by  review,  writ 
of  error,  certiorari,  or  any  other  proceeding  In  the  nature  of  an  appeal,  the 
oonrt  taking  the  ground  that  such  decree,  when  the  court  has  Jurisdiiftion, 
U  conclusive  between  the  parties,  unless  revised  on  some  l^gal  proceeding 
tnatituted  directly  for  that  purpose,  although  third  persons  might  be  allowed 
to  attack  it  collaterally.  And  besides,  it  would  seem  that  Oreene  v.  Oreene 
baa  been  overruled  in  Massachusetts,  in  Edson  v.  Edmn;**  but  the  learned 
coQit  is  clearly  mistaken  in  regard  to  the  import  of  the  last  case  which 
it  cites.  See  also  the  principal  case  explained  in  an  able  article  in  4  Anu 
Law  B^.  1.  In  this  connection  it  may  be  well  to  notice  the  following 
pertinent  criticism  oo  the  view  taken  of  Allen  v.  Madellan,  eupra,  by 
Shaw,  C.  J.,  in  the  principal  case,  found  in  a  note  to  a  report  of  the  latter  in 
the  periodical  last  cited,  page  48:  "The  facts  of  the  case  of  AUen  v.  MaM^ 
loMt  12  Pa.  St.  828,  referred  to  in  the  foregoing  opinion,  seem  to  have  been 
•omewhat  misapprehended.  The  action  there,  though  in  form  upon  a  prom- 
lasory  note,  was  in  fact  brought  to  test  the  power  of  the  common  pleas  of 
Philadelphia  to  vacate,  on  the  ground  of  fraud,  a  decree  of  divorce  which 
had  been  granted  at  a  previous  term.  This  was  the  main  question  before 
the  supreme  court,  and  it  was  decided  in  the  affirmative,  in  a  very  able  opin- 
ioo;  the  conclusions  of  which  are,  to  some  extent,  adverse  to  those  of  Oreene 
T.  Oreene^*  The  case  of  Parith  ▼.  Parish,  9  Ohio  St.  534,  seems  to  be«the 
only  authority  clearly  opposed  to  the  foregoing  views,  and  is  based  upon  a 
wrong  understanding  of  the  principal  case.  It  was  there  held  that  a  decree  of 
dirorce,  although  obtained  by  fraud  and  false  testimony,  without  notice  of 
the  pendency  of  the  petition,  the  published  notices  being  willfully  suppressed, 
can  not  set  aside  on  an  original  bill  filed  at  a  subsequent  term,  citing  the 
principal  case  (page  538)  as  decisive— an  extreme  doctrine  not  warranted  by 
the  conclusion  there  reached. 

In  accordance  with  the  deoisioo  in  the  principal  case,  it  is  held  that,  in 
the  absence  of  fraud  in  obtaining  it,  a  decree  of  divorce  nitt  will  not  be 
opened  three  years  after  it  was  granted  to  let  in  evidence  to  contradict  the 
facta  upon  which  it  was  founded:  Whiting  v.  WhUing,  114  Mass.  494,  citing 
the  pricdpal  case  496,  to  this  point;  and  a  decree  of  divorce  will  not  be 
vacated  by  the  court  after  the  term  at  which  it  was  entered,  without  clear 
proof  that  the  libelee  was  prevented,  by  fraud  of  the  libelant  or  imposition 
npon  the  court,  from  being  heard  in  the  original  suit  upon  some  matter  which, 
if  then  proved,  would  have  constituted  a  good  defense;  thus  a  decree  will  not 
be  vacated  after  the  lapse  of  twelve  years,  upon  the  ground  that  the  adverse 
party  aubomed  witnesses,  when  all  the  evidence  to  sustain  that  charge  was 
kaawn  to  the  party  making  it  at  the  time  ol  the  trial;  nor  upon  the  ground 
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thmt  the  advene  party- indnoed  the  petitioner's  witneeses  to  secrete  them- 
selves and  avoid  testifying,  when  it  does  not  appear  that  the  petitioner  took 
any  means  to  procure  their  attendance,  or  to  obtain  a  postponement  of  the 
trial;  nor  is  it  any  ground  for  vacating  the  decree  that  the  petitioner  has 
since  been  made,  by  a  change  in  the  law,  a  competent  witness  to  testify  to 
his  own  innocence:  Ilolbrook  v.  Holbrook,  Id.  568.  So  a  virtual  retrial  of  a 
libel  for  divorce  can  not  be  granted  upon  an  original  petition,  on  the  ground 
that  the  decree  was  obtained  by  the  fraud  and  perjury  of  the  libelant  and 
his  witnesses,  no  fraud  of  the  libelant  being  shown,  except  by  implication 
from  the  charge  of  perjury:  Folsom  v.  Iblaotn,  55  N.  H.  78,  citing  the  princi- 
pal case  82.  A  decree  of  divorce  will  not  be  set  aside  or  opened  upon  the  ser- 
vice of  a  subpoena  ui)on  the  defendant,  who  was  confined  in  the  state  prison, 
unless  it  appears  that  the  defendant,  by  reason  of  his  situation,  was  deprived 
of  a  legal  and  meritorious  defense:  Phelpe  v.  Phelp»,  7  Paige,  150;  and  under 
similar  circumstances,  the  decree  will  not  be  opened  for  the  purpose  of  en- 
abling the  defendant  to  set  up  a  condonation  of  the  adultery  as  a  defense. 
ffqfmirt  v.  Hofmvrt,  Id.  60;  S.  C,  32  Am.  Dec.  Oil.  So  the  fact  that  a  wife 
who  had  obtained  a  divorce  on  the  ground  of  adultery  had  herself  committed 
adultery  before  the  divorce  was  granted,  by  marrying  again,  she  believing  at 
the  time  that  she  had  been  legally  divorced  from  her  first  husband  and  had 
a  right  to  marry,  is  not  a  ground  for  setting  aside  a  decree  of  divorce  to 
which  she  was  otherwise  beyond  question  entitled:  Rchtriton  v.  R6beri»on^ 
9  Daly,  44.  If  a  judgment  or  decree  of  divorce  is  rendered  without  jnriadio- 
tion  of  the  person,  as  where  the  summons  or  subpoena  is  served  on  the  de- 
fendant in  another  state,  it  will  be  set  aside,  on  motion,  at  a  subeeqnenl 
term:  Wtaiheihtt  v.  WtaOwrbtt,  20  Wis.  499;  Dvnn  v.  Duttti,  4  Paige,  425; 
so  where  no  summons  at  all  is  issued  or  served,  an  action  to  annul  and  set 
aside  the  judgment  will  lie:  WxUmam  v.  WUliman^  57  Ind.  500;  and  a  judgment 
may  be  vacated  on  motion  for  irregularity  affecting  the  jurisdiction  of  the 
person,  in  that  the  affidavit  on  which  the  order  for  publication  of  the  sum- 
mons was  made  did  not  state  any  facts  to  show  that  the  defendant  coold  not 
with  due  diligence  be  found  or  served  with  the  summons  in  the  state;  and 
this,  even  after  the  prevailing  party  has  married  again,  but  it  should  be  done 
with  hesitation,  and  only  after  the  gravest *and  most  careful  consideration: 
Wcftimaai  v.  yVortman^  17  Abb.  Pr.  66;  and  where  a  bill  for  divorce  was, 
upon  default,  taken  as  confessed,  and  the  next  day  the  defendant  filed  affi- 
davits showing  saUsfactorily  that  the  person  with  whom  the  copy  <tf  the 
dummons  was  left  was  not  a  member  of  his  family,  it  was  held  error  to  over- 
rule a  motion  to  set  aside  the  default  and  permit  the  defendant  to  answer: 
Brown  v.  Broton,  59  HI.  315.  A  decree  improvidently  entered  under  a 
statute  which  has  been  repealed  may  be  vacated:  Waltt  v.  WaitB^  119  Mass. 
89.  So  a  decree  may  be  vacated  and  the  complaint  dismissed,  on  the  joint 
petition  of  the  parties,  after  the  decree  has  been  enrolled;  but  the  rights  ol 
third  parties  acquired  under  such  decree  will  not  be  disturbed:  CkMn  r, 
Colvin,  2  Paige,  385;  S.  C,  22  Am.  Dec.  644.  But  a  ilecree  setting  aside  a 
sentence  of  divorce  adjudged  against  a  wife,  and  declaring  the  same  void  in 
part,  or  only  so  far  as  to  give  the  wife  her  dower,  and  a  distributive  share  in 
the  personal  estate  of  the  deceased  husband,  leaving  so  much  of  the  decree 
as  dissolved  the  marriage  contract  in  force,  is  inconsistent  and  can  not  be 
supported  either  upon  principle  or  authority;  there  can  not  be  two  widows 
lawfully  entitled  to  dower,  any  more  than  there  can  be  two  wives  legally 
entitled  to  the  support,  care,  protection,  and  name  of  the  husbaod:  JfeC^ 
mep  V.  McCraney,  5  Iowa,  232,  citing  the  principal  case  253. 
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Good  Monvn  and  Dujobnob  Requibbi). — ^A  party  Meking  to  vfteate  ot 
annul  a  judgment  or  decree  of  divorce  must  be  actuated  by  good  motives: 
'ZoeUner  v.  ZoeUner,  46  Mich.  511;  S.  0.,  9  N.  W.  Bep.  831;  Singer  v.  Singer^ 
41  Barb.  139;  S.  C,  17  Abb.  Pr.  66^  note;  PoU$  y.  PotU,  10  Week.  Notes 
Cas.  102;  and  must  proceed  with  due  diligence:  ZoeUner  v.  Zodlner^  Singer 
T.  Smger,  Potts  v.  Potts,  supra;  Surge  v.  Burge,  88  HI.  164;  and  see  Davis 
T.  DeufiSf  30  Id.  180,  184;  and  if  these  requirements  are  not  observed,  they 
will  be  fatal  to  the  application.  These  requisites  are  thus  clearly  set  forth 
by  Ingrahsm,  J.,  in  Singer  t.  Smger^  suyra:  "Independent  of  any  other 
considerations,  if  the  motion  was  properly  made,  and  in  due  season,  the 
court  would  order  any  judgment  of  dlToroe  obtained  by  collusion  or  fraud  to 
be  set  aside,  not  from  any  r^;ard  to  the  parties  concerned,  but  from  motives 
of  public  policy.  In  such  a  case,  however,  it  should  be  made  apparent  that 
the  party  so  moying  was  acting  from  good  motives,  and  not  from  any  ex- 
pected personal  advantage.  But  where  the  judgment  of  divorce  has  been 
aoqoiesoed  in  for  the  period  of  several  years,  and  the  plaintiff  has  again  been 
married,  some  better  reason  than  the  mere  gratification  of  personal  feeling, 
or  the  desire  to  obtain  a  further  sum  of  money  from  the  plaintiff,  should  be 
made  clearly  to  appear,  before  the  court  would  be  warranted  in  granting 
soch  an  application."  But  upon  sufiBcient  cause  shown,  a  decree  of  divorce 
may  be  vacated,  although  the  libelant  is  dead,  and  more  than  twelve  years 
have  elapsed  since  the  decree  was  made:  Fidelity  Ins.  Co,'s  Appeal,  93  Pa.  St. 
242;  8.  C,  8  Week.  Notes  Cas.  395.  So  where  the  plaintiff  marries  again 
after  obtaining  a  divorce,  the  defendant  can  not  be  said  to  acquiesce 
therein,  if  she  does  not  know  of  the  divorce  for  more  than  a  year  after  the 
second  marriage,  and  had  not  the  means  to  set  it  aside  immediately  after 
knowledge  thereof:  EvertU  v.  Everett^  18  N.  W.  Eep.  637. 

DiYOBOB  Obtawed  bt  Collusioh. — ^In  Prudam  v.  PhUXips^  Haigrave's 
Law  Tracts,  456,  note;  S.  C,  2  Amb.  763;  20  Howell's  State  Trials,  479,  note, 
it  is  said  that  if  both  parties  colluded  in  Uie  cheat  upon  the  court,  it  was  never 
known  that  either  of  them  could  vacate  the  judgment;  so  it  is  held  that 
where  a  wife  obtained  a  divorce  on  a  sworn  bill  containing  the  usual  allega- 
tion that  there  was  no  collusion,  she  could  not  maintain  a  subsequent  bill  to 
set  aside  the  decree  on  the  ground  that  it  was  procured  by  collusion:  Sin^ 
mans  v.  Simmons,  47  Mich.  253;  S.  C,  10  N.  W.  Bep.  360;  and  that  a  party 
to  a  collusive  divorce  obtained  in  another  state  was  bound  by  it,  and  could 
not  in  another  suit  for  divorce  take  advantage  of  the  fraud  and  illegality  of 
the  proceedings  upon  which  the  decree  was  based:  Nickels  v.  Nichols,  25  N. , 
J.  £q.  60,  citing  the  principal  case  65.  The  question  of  public  policy  is  appar- 
ently overlooked  in  these  cases,  although  it  seems  to  us  that  it  should  be 
considered.  In  DanfcHh  v.  Var^forth,  105  III  603,  it  is  held  that  if  during 
the  term  it  is  shown  that  the  divorce  is  the  result  of  collusion,  or  was  aided 
nr  brought  about  by  a  collusive  agreement  between  the  parties,  the  court,  on 
moticm  of  either  party,  should  vacate  the  decree.  A  decree  of  divorce  will 
not  be  set  aside  on  account  of  fraud  and  collusion  between  the  plaintiff's 
attorney  and  the  defendant,  when  the  plaintiff  was  not  a  party  to  such  fraud 
and  was  entitled  to  the  decree:  Har/t  v.  Barji,  16  N.  Y.  Week.  Dig.  461. 

BiATnncATioir  or  DrvoBcx. — ^A  party  against  whom  a  decree  of  divoroe 
haa  been  granted  can  not,  after  his  subsequent  marriage  with  another,  prose- 
cnta  an  appeal:  Stephens  v.  Stephens,  51  Ind.  542;  Oamery^  Oamer,  38  Id, 
139.  By  his  marriage  after  his  divorce  he  admits  the  legality  of  the  divoroa 
proeeedings.  This  principle  will  evidently  apply  where,  after  a  divoroe,  the 
Ax.  Dso.  ToL.  LXI— M  .    , 
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libelee  or  defendant  marriee  and  then  seeks  to  vacate  or  annul  the  decree  or 
{ndgment:  See  Webster  y.  WebsCtr,  54  Iowa,  153. 

Pabtibs  to  PROOBKDnros.— Certain  questions  have  arisen  with  referenos 
to  parties  in  actions  to  yacate  or  annul  diyoroes.  Thus,  where  infant  ohil- 
dren  of  diyorced  parents  sought  to  set  aside  the  decree  of  diyoroe  on  the 
ground  of  coUusioD,  it  wasf  held  that  they  were  strangers  to  the  record,  and 
could  not  maintain  the  bill:  Bontgh  v.  Bough,  37  Mich.  59;  S.  C,  26  Am.  Bep. 
495;  but  see  Bawlin$  v.  BawltMi  18  ^^  345.  So  the  second  husband  of  a 
diyoroed  woman  can  not  maintain  an  action  to  have  the  judgment  of  divorce 
canceled,  on  the  ground  that  it  was  obtained  through  fraud  and  coUuaioii: 
Bvger  v.  Heckel,  85  N.  T.  483;  S.  C,  12  Rep.  183:  12  N.  T.  Week.  Dig.  381; 
and  where,  after  the  rendition  of  a  decree  of  divorce  in  Iowa,  at  the  suit  of 
the  wife,  the  husband,  who  was  a  resident  of  New  York,  obtained  a  divorce 
there,  it  was  held  that  he  had  no  interest  in  the  subject-matter  of  the  vdfe'a 
action  which  entitled  him  to  a  reopening  of  the  case  on  the  ground  that  the 
decree  was  fraudulently  obtained,  it  not  appearing  that  the  parties  had  any 
ohildren,  or  that  property  rights  were  involved:  Webater  v.  Wtbtter,  54  Iowa» 
153.  But  on  the  other  hand,  in  BawUna  v.  BowUm,  18  Fla.  345,  it  was  held 
that  where  a  divorce  was  obtained  by  a  hosband  through  fraud  and  imposi* 
tion,  and  the  wife  continued  to  live  with  her  husband,  she  and  the  diildren 
bom  to  the  parties  after  the  decree  may  proceed  by  original  bill  in  the  nature 
of  a  bill  of  review,  against  the  husband's  administrator  and  the  children  bom 
before  the  decree,  to  set  the  decree  aside  and  recover  their  interest  in  the 
estate;  and  such  bill  is  not  objectionable  upon  the  ground  either  of  misjoinder 
of  parties  plaintiff  or  of  multifariouaneas.  So  in  Jahnmmv.  Coleman,  23  Wu. 
452;  it  is  decided  that  in  a  suit  in  equity  instituted  by  a  wife  after  her  hue* 
band's  death  to  have  a  judgment  of  divorce,  obtained  by  him  throu|^  fraud, 
set  aside,  both  the  administrator  and  heirs  at  law  <xf  the  husband  were 
proper  parties  defendant. 

Pbooidubk. — ^In  the  abaence  of  any  statnte  to  the  oontraiy,  the  manner  of 
proceeding  to  set  aside  or  annul  deorees  or  Judgments  of  divorce  is  evidently 
not  diffisrent  from  that  in  other  cases.  It  will  be  seen,  from  the  examination 
of  the  foregoing  decisions,  that  the  deorees  or  Judgments  were  attacked  in  two 
ways:  by  motions,  and  by  original  actions  in  equity.  In  regard  to  an  origi- 
nal bill  in  the  nature  of  a  bill  of  review  being  a  proper  prooeedtng,  see  par* 
tloularlyJ?a«0«iwv.i?ai0tei«,18Fla.845;  Bx  parte  8mUh,ZiAUL4S5i  Bam^ 
/atd  V.  Bam\ford,  4  Or.  80,  37.  In  Waiaon  v.  Watmm,  47  How.  Pr.  240;  & 
€.,  1  Hun,  207;  8  Thomp.  &  C.  007»  in  which  it  was  held  that  where  a  Judg* 
ment  of  divoroe  was  obtained,  and  subsequently  the  plaintiff  died,  a  motion 
made  upon  the  administrator  to  set  aside  the  Judgment  for  fraud  and  irreg- 
ularity was  propedy  denied«  and  that  the  only  mode  in  which  the  reliel 
•ought  oould  properly  be  obtained  seemed  to  be  an  action  in  the  nature  of  a 
bill  of  review,  Mullin,  P.  J.,  said:  "A  court  of  chancery  has  power,  on  bOl 
filed,  to  vacate  a  judgment  of  a  court  of  law  obtained  by  fraud;  resort  to  a 
oonrt  of  equity  becoming  necessary  because  of  the  difficulty  there  formerly 
was  in  oourta  of  law  in  trying  questions  of  fact  arising  en  motions,  and  par- 
tioulariy  questions  of  fraud;  and  when  discovery  was  necessary,  it  was  powor- 
IcM  to  grant  relief.  Whoi,  however,  none  d  these  difficulties  presented 
themselves,  the  court  granted  relief  on  motion,  and  only  turned  the  partiea 
over  to  the  expensive  and  tedious  remedy  of  aanit  in  chancery  whan  ft  found 
ilmlf  unable  to  determine  the  questions  of  fact  arising  on  the  motion.  Bvl 
nofw  courts  of  law  are  anthoriaed  to  refer  it  to  a  referee  to  take  pnci  en  dis- 
polsd  qnestMns  ol  laot  arising  on  motkm,  and  in  that  wsj  to  aflbfd  tha  fM» 
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tiei  an  oppofrtnnity  to  aioertain  the  tntth  by  the  exMnfnation  of  the  witnene 
prodnoed  before  such  referee.  On  the  coining  in  of  the  eridence  thus  taken, 
the  court  of  law  is  as  capable  of  passing  upon  the  questions  of  fact  as  would 
be  a  judge  sitting  in  equity.  There  is  not,  therefore,  ordinarily  any  neoes- 
•ity  now  for  sending  a  party  seeking  to  set  aside  a  judgment  for  fraud  in  ob* 
taining  it  to  a  court  of  equity.  There  may,  however,  be  cases  in  which  that 
eonrse  may  still  be  not  only  proper  but  neoessaiy."  In  Johnson  y.  Coleman^ 
23  Wis.  462,  it  was  held  that  a  suit  in  equity  might  be  instituted,  although 
it  was  possible  the  judgment  might  be  set  aside  on  motion.  In  Iowa,  where, 
it  will  be  remembered,  the  statute  providing  for  setting  aside  defaults 
granted  upon  service  by  publication  only  is  decided  to  have  no  application 
to  proceedings  for  divorce,  a  oonrt  of  equity  may  vacate  a  decree  of  divoroe 
obtained  by  fraud:  WhUeomb  v.  WhUamb^  46  Iowa,  437.  In  Indiana,  the 
ease  of  MeQuigg  v.  MeQuiggf  13  Ind.  294,  holds  that  the  common-law  right 
to  aet  aside  a  Judgment  of  a  superior  court  for  fraud,  by  bill  in  chancery,  or 
by  oomplaint  in  the  nature  of  such  bill,  is  entirely  superseded  by  the  variooa 
provisions  of  the  code  for  the  vacation  of  judgments;  and  therefore  judg- 
ments of  divorce  oould  only  be  set  aside  upon  a  motion  for  a  new  trial,  made 
within  the  time  allowed  therefor;  and  see  WooUey  v.  WoclUy^  12  Id.  663;  but 
the  later  case  of  WiUman  v.  WiUma$h  67  Id.  600,  decides  that  there  may  be  an 
action  to  annul  and  set  aside  a  judgment  of  divorce,  which  is  vdd  for  want  of 
jurisdiction,  no  sununons  having  been  issued  or  served.  In  Missouri,  the 
role  is  held  to  be  that  a  judgment  of  divoroe  can  not  be  attacked  for  fraud 
otherwise  than  in  a  direct  proceeding  in  the  oonrt  In  which  it  was  rendered; 
therefore,  where  a  divoroe  was  granted  a  husband  by  the  drenit  oonrt  d  cms 
eoonty,  Uie  decree  can  not  be  attacked  in  another  oirouit  oonrt  by  making  it 
one  of  the  liaaea  in  another  suit  brought  by  the  wife:  De  Cfraw  v.  De  Cfraw^ 
7  Mo.  Appb  121,  oiting  the  principal  case  131,  and  Parish  v.  Parisk,  9  Ohio 
8t.  ^34,  as  denying  the  jurisdiction  d  coorta  to  interfere  with  the  psrtiea, 
from  grounds  of  pabUo  policy,  in  oasoa  of  the  grossoit  and  moat  cruel  tend, 
after  a  divoroe  has  been  granted. 

BviDBFOBi— Before  a  coorl  will  set  aside  a  decree  of  judgment  of  divoroe 
lor  fraud,  the  fraud  must  be  olearly  established:  Xottl  v.  Lord^  66  Me.  266| 
MclbrookY.ffolbrook,  114  Mass.  668;  ^cfoms  v.  Adorns,  61  N.  H.  888;  S.a, 
12  Am.  Bep.  134;  and  see  OedUerv.  OicAter,  61  Md.  187.  And  the  burden 
of  proof  la  upon  the  party  seeking  the  relief:  i7opiiiitv.J7o/>HM,  36  Wis.  167* 
Effiot  of  Ssnnro  AaiDi  or  Ahkitllino  Diyobgi.—- ''If  a  decree  of 
divoroe  be  ammUed,  the  marital  rights,  oUigatioos,  and  state*  of  the  partiea 
MO  revived,  although  one  of  them  has  in  the  mean  time  married  and  borne 
ehildren  of  the  last  marriage:  **  Freeman  on  Judgments,  sec  333;  Ckmuioek 
T.  Adams^  23  Kan.  613;  a  G.,  33  Am.  Bep.  191;  12  Chicago  LegU  News, 
S60.  So  a  deoree  of  divoroe  subsequently  adjudged  void  on  the  ground  of 
trmad  is  no  defense  to  an  Indictnlent  for  adultery  through  a  seoood  marriage 
oositvaoted  in  rellanoe  upon  the  validity  ai  the  deoree:  State  v.  WkUeomb,  63 
lowm,  86;  &  a,  36  Am.  Bep.  268. 

Tkx  PBorcoPAL  04BB  18  COED  In  the  following  initanmis,  in  addition  to 
thoae  given  in  the  foregoing  note:  In  Sparhawk  v.  WUU,  6  Gray,  427»  to  the 
point  that  a  matter  in  controversy,  which  has  been  inquired  into  and  settled 
by  a  oonrt  of  ooropetent  jurisdiction,  oan  not  be  drawn  in  question  in  an- 
other suit  between  the  same  parties;  and  in  Hood  v.  ffood,  11  Allen,  200,  ta 
the  point  that  where  a  divoroe  had  been  obtained  in  another  state  by  a  bus- 
tand,  it  waa  not  oompetsnt^  in  a  libel  for  divoroe  brought  by  the  wile  in  Maa* 
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•MhoBetti,  to  Hitter  evidence  to  oontndict  that  Judgment^  ftod  ehow  thai  il 
was  obtained  by  fmad.  The  quotation  made  by  Shaw,  C  J.»  in  the  princi- 
pal case,  from  Prudam  t.  PhiUipg,  Hargraye's  Law  Traota,  456,  note,  to  the 
effect  "that  frand  was  a  matter  of  fact,  and  if  need  in  obtaininj^  jndg* 
ment,  was  a  deceit  on  the  coort  and  hnrtfol  to  strangers,  who,  as  they  coold 
not  come  in  to  reverse  or  act  aside  the  judgment,  most  of  necessity  be  ad« 
mitted  to  ayer  it  was  frandnlent,"  is  likewise  quoted  with  approval  in  De 
Armond  v,  Adeuns^  26  Ind.  458;  Lee  ▼.  Bad^  30  Id.  163,  in  holding  that  a 
stranger  to  a  judgment  might,  in  a  collateral  proceeding,  attack  it  for  fraud. 
And  the  rule  laid  down  that  "  the  maxim  that  fraud  vitiates  every  proceed- 
ing must  be  taken,  like  other  general  maxims,  to  apply  to  cases  where  proof 
of  fraud  is  admissible.  But  where  the  same  matter  has  been  either  actually 
tried,  or  so  in  issue  that  it  might  have  been  tried,  it  is  not  again  admissible," 
etc,  is  quoted  and  approved  in  United  8taU$  v.  TkrockmorUm,  98  U.  S.  68; 
Brooke  v.  CHara^  8  Fed.  Rep.  634.  The  principal  case  is  also  referred  to  in 
Lueae  v.  Lueae^  8  Oray,  140^  in  dismissing  the  alarming  and  dangerooa  oqb- 
•equenoea  of  tlM  reversal  of  a  decree  of  divorce  a  wmaUo^ 


Thubbeb  V.  Mabtdt. 

[SOaAT.SM.] 
BiFARZAK  Pbopehtor's  CoNSTAirr  Uss  Of  Watsbs  or  Stsbam  for  sJIl 
purposes  for  fifty  years  or  more  does  not  deprive  a  proprietor  above  of 
the  right  to  enjoy  a  similar  use,  provided  that  use  is  reasonable  and  does 
not  deprive  the  proprietor  below  of  its  en  jojrment  substantially  according 
to  its  natural  flow,  although  it  subjects  him  to  such  dirturbance  as  neces- 
sarily and  unavoidably  follows. 

ToBT  by  the  owner  of  a  xnill  against  the  owner  of  another 
mill,  situated  half  a  mile  above  on  the.  same  stream,  to  reoorer 
damages  caused  by  the  defendant's  use  of  the  water  in  such  a 
manner  as  to  disturb  its  natural  flow,  and  divert  it  from  the 
plaintiff's  mill.  The  plaintiff  showed,  at  the  trial,  that  his  mill 
had  been  erected  fifty  or  sixty  years  before  that  of  the  defendant, 
and  was  in  constant  use  ever  since.  He  requested  the  judge  to 
instruct  the  juiy  that  by  such  use  for  such  a  length  of  time  he 
acquired  an  absolute  right  to  have  the  waters  of  the  stream  come 
to  his  mill,  according  to  their  natural  flow,  without  any  inter- 
ruption or  disturbance  whatever;  but  the  judge  declined  to  gire 
the  instruction,  and  charged  that  eveiy  riparian  proprietor  had 
a  right  to  use  the  waters  of  a  running  stream  for  mill  purposes; 
that  priority  of  occupation  secured  to  the  first  occupant  the 
exclusive  right  to  the  use  of  the  waters  to  the  extent  of  his  occu- 
pation; but  that  priority  of  use  at  any  particular  point,  however 
long  continued,  could  never  deprive  the  owner  of  lands  bounded 
on  the  stream,  at  any  point  aboTe  the  mill-pond  of  the  firet 
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occupant,  of  the  right  to  have  and  enjoy  a  sinular  use  of  the 
water  as  it  passed  by  his  lands;  this  right,  however,  was  limited 
to  using  the  water  in  a  reasonable  and  proper  manner  for  work- 
ing a  mill  of  such  magnitude  only  as  was  adapted  and  appro- 
priate to  the  size  and  capacity  of  the  stream,  and  the  quantity 
of  water  flowing  therein;  that  he  had  no  right  to  detain  the 
water  an  unreasonable  length  of  time,  nor  discharge  it  in  such 
excessive  quantities  that  it  would  run  to  waste  and  be  lost  to 
the  riparian  pi*oprietors  below;  but  that  he  was  bound  to  so  use 
the  water  that  every  riparian  proprietor  below  would  have  its 
enjoyment  and  use  substantially  according  to  its  natural  flow^ 
but  still  subject  to  such  interruption  as  was  necessaiy  and  un- 
avoidable in  working  a  mill  of  suitable  magnitude,  adapted  and 
appropriate  to  the  size  and  capacity  of  the  stream,  and  the 
quantity  of  water  flowing  therein.  A  verdict  was  returned  for 
the  defendant,  and  the  case  was  reported  for  the  consideration 
of  the  whole  court,  judgment  to  be  entered  on  the  verdict,  if 
the  instructions  given  were  coirect,  and  if  not,  a  new  trial  to  be 
granted. 

If.  Morten^  tot  the  plaintiff. 

O.  L  Beed,  for  the  defendant. 

By  Court,  Shaw,  0.  J.  The  court  are  of  opinion  that  the  law 
was  rightly  stated  by  the  judge  at  the  trial;  that  it  was  laid 
down  with  fullness  and  accuracy,  and  with  proper  qualifications. 
Ereiy  man  has  a  right  to  the  reasonable  use  and  enjoyment  of 
a  current  of  running  water,  as  it  flows  through  or  along  his  own 
land,  for  mill  purposes,  having  a  due  regard  to  the  like  reason- 
able uae  of  the  stream  by  all  other  proprietors  above  and  below 
him.  In  determining  what  is  such  reasonable  use,  a  just  regard 
must  be  had  to  the  force  and  magnitude  of  the  current,  its 
hei|?ht  and  velocity,  the  state  of  improvement  in  the  country  in 
regsticd  to  mills  and  machinery,  and  the  use  of  water  as  a  pro- 
pelling power,  the  general  usage  of  the  country  in  similar  cases, 
and  all  other  circumstances  bearing  upon  the  question  of  fitness 
and  propriety  in  the  use  of  the  water  in  the  particular  case.  If 
anj  party  claims  a  special  right  to  the  use  of  the  water,  more 
beneficial  to  himself  and  more  burdensome  to  the  riparian  pro- 
prietorB  above  or  below,  than  what  may  be  called  the  natural 
or  general  right  to  the  reasonable  use  of  the  stream,  he  must 
gatabliah  such  right  by  grant  or  prescription. 

In  the  present  case,  there  seems  to  have  been  nothing  to  show 
anj  use  of  the  stream  by  the  defendant  beyond  a  reasonable 
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use;  or  if  fheze  was,  fhe  instraotions  were  saoh  as  to  lea^e  ike 
question  of  fact  fully  to  the  juxy,  whose  province  it  was  to  pass 
ux>on  it. 
Judgment  on  the  yerdict. 

P&ioB  Appbofbiation  of  Watkr  of  Stbbam,  Biorxb  Aoqudod  bt:  8m 
Heath  ▼.  WUIkan$9  43  Am.  Dec.  265»  and  where  the  question  is  discmied  at 
length;  O/itey  y.  Fernier,  67  Id.  711;  Eddg  t.  Simpeon,  58  Id.  408;  Siem  t. 
Burden,  60  Id.  453;  see  also  EUioi  t.  Ikehburg  R.  R.^  67  Id.  86;  NewkaU  t. 
Irtwa,  64  Id.  790,  and  cases  collected  in  note.  Ther^t  acquired  by  a  ripa- 
rian proprietor  who  first  erects  and  establishes  a  mill  is  not  so  absdute  as  to 
give  him  the  control  of  the  whole  stream,  or  deprive  other  proprietors  of  the 
reasonable  enjoyment  of  the  privileges  to  which  they  are  natorally  entitled; 
the  latter  may  still  coostmct  and  maintain  dams  across  the  stream  at  any 
point,  for  the  pnzpose  of  raising  heads  of  water  to  work  mills  of  their  own, 
provided  that  they  do  not  thereby  nnreasonably  detain  the  water  above,  or 
throw  it  back  from  below,  so  as  to  interfere  with  the  previously  existing  mill: 
SmiUh  V.  Agawam  Caned  Co,,  2  Allen,  357;  but  the  right  to  an  ezolosive  nse 
of  the  water  may  nndonbtedly  be  acquired  by  adverse  possession  and  enjoy- 
ment where  it  is  real  and  actual;  thus  the  proprietor  who  first  lawfully  erects 
his  dam  across  the  stream  to  createafall  to  operate  his  mill  has  a  ri^t  after- 
wards to  maintain  it  against  all  other  proprietors  both  above  and  below;  and 
to  this  extent  priority  of  occupancy  gives  priority  of  title:  Pratt  v.  Lammm, 
Id.  288,  both  citing  the  principal  case.  And  in  Cittf  qfSprinQ/tM  v.  Harrii, 
4  Id.  496,  the  principal  case  is  cited  to  the  point  that  each  riparian  proprietor 
has  a  right  to  the  natural  flow  of  the  stream  for  any  hydraulic  purpose  he 
may  see  fit  to  apply  it,  and  therefore  such  proprietor  can  not  be  held  respon- 
sible for  any  injurious  consequences  which  result  to  others,  if  the  water  is 
used  in  a  reasonable  manner,  and  the  quantity  used  does  not  exceed  what  is 
reasonably  and  necessarily  required  for  the  operatico  of  works  of  such  mag- 
nitude as  are  adapted  to  the  size  and  capacity  of  the  stream,  and  the  quan- 
tity of  water  usually  fiowing  therein. 

UsB  OF  Watkb  bt  Ripabiak  Pbopbotob  Biquibbd  to  bb  Riabonablb: 
Note  to  NewJuxU  v.  Irtmm,  64  Am.  Dec  794;  note  to  Heath  v.  WiUiams,  43 
Id.  276;  EUht  v.  FitckXmrff  R.  R.,  57  Id.  85,  and  note;  and  see  the  prin- 
cipal case  cited  to  this  pdnt  in  CtowOer  t.  J7oio{aiKl,7Gray,  860;iref7^^ 
▼.  City  qf  Worcester,  llO ISmm.  219;  Bee tiiao Smith  v.  AgaiwamCaMiU Co.;  Cit§ 
of  SpringfiM  v.  Harrii,  cited  eupra;  and  Union  Mill  and  Mining  Co.  v.  Ihr* 
He,  2  Saw.  196.  And  in  determining  the  question  of  reasonable  use  of  water 
by  a  riparian  proprietor,  the  jury  may  consider,  among  other  things,  the  gen- 
eral usage  of  the  country  in  similar  oases:  Dummd  v.  Kdtogg,  29  Mkh.  420^ 
referring  to  the  principal  i 


GiiABKB  V.  May.     WhifpiiE  v.  Eeei^. 

[2  OeaT.  410.] 

JusnoB  Who  Ezobeds  Jurisdiction  with  Goonizakob  of  Faois  Oqhsii- 
TOniio  Excess  is  liable  as  a  trespasser  to  any  party  injured;  although 
he  may  not  be  liable  where  the  defect  or  want  of  jurisdiction  is  occa- 
sioned by  some  facts  or  circumstances  ^plicable  to  a  particular  case  d 
which  he  liad  neither  knowledge  nor  means  of  knowledge. 
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OmoiB  18  iTOT  LiABLX  FOR  AoTB  Dosx  IN  EzBOUTioii  '6f  PBOom,  Inaed 
by  ft  JoBtioe  without  jnriadictioii,  where  the  exoev  of  Jnriidiotioii  does 
not  appear  on  the  face  of  the  prooeea. 

ToBT  for  false  imprisonment.  There  were  two  easeSy  the  first 
of  which  was  brought  against  May,  a  justice  of  the  peace,  and 
the  second  against  May  and  Kent,  a  constable.  The  plaintiflEs, 
on  August  30, 1853,  were  summoned  to  appear  before  May,  as 
witnesses  in  a  criminal  prosecution,  in  which  the  defendant  was 
tried  and  acquitted  on  the  same  day,  but  they  failed  to  obey  the 
summons.  On  September  7, 1853,  the  plaintiffs  were  airested 
by  Kent  on  a  capiaa  issued  by  May,  for  failing  to  appear  as  wit- 
nesses, were  adjudged  guilty  of  contempt,  and  on  refusing  to 
pay  a  fine  were  committed  to  jail  by  Kent,  under  a  miUimuM 
issued  by  May;  but  on  the  next  day  ihe  plaintiff  Clarke  was  re- 
leased upon  habeas  corpus,  and  thereupon  the  defendants  dis- 
charged the  plaintiff  Whipple. 

C.  B.  Famsworth,  for  the  plaintiflh, 
C  /.  Heed,  for  the  defendants. 

By  Court,  Bioxlow,  J.  The  ground  on  which  Clarke,  the 
plaintiff  in  the  first-named  suit,  was  discharged,  on  the  return  of 
the  writ  of  habeas  corpus,  from  the  imprisonment  to  which  he 
had  been  sentenced  by  the  defendant  May,  was  that,  under  the 
rerised  statutes,  chapter  94,  sections  5,  6,  and  statute  of  1888, 
chapter  42,  by  yirtue  of  which  justices  of  the  peace  are  em- 
powered to  punish  for  contempt  persons  duly  summoned  to 
testify  before  them  who  fail  or  neglect  to  appear  without  rea- 
sonable excuse,  no  authority  was  conferred  to  punish  contempt 
by  a  separate  and  independent  proceeding;  but  that  the  power 
and  jurisdiction  of  magistrates  in  such  cases  was  only  incidental 
and  auxiliary  to  the  trial  of  the  cause,  in  which  the  witnesses 
were  summoned;  and  could  not  be  legally  exercised,  except 
daring  the  pendency  of  such  cause;  that  after  its  final  disposi- 
tion by  a  judgment  the  authority  to  punish  such  contempt 
ceased,  and  that  Clarke  was  therefore  illegally  committed. 

The  decision  in  that  case  is  dedsive  of  the  liability  of  the 
defendant  May  in  the  present  actions.  Although  he  had  juris- 
diction of  the  subject-matter,  he  was  empowered  by  law  to 
ezerdse  it  only  in  a  particular  mode,  and  under  certain  limita- 
tions. Having  disregarded  these  limitations,  and  exercised  his 
authority  in  a  manner  not  sanctioned  by  law,  he  has  been  guilty 
of  an  excess  of  jurisdiction,  which  renders  him  liable  as  a  tres- 
passer to  the  party  injured.    The  rule  of  law  by  which  magistrates 
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are  held  responsible  in  such  cases,  and  the  authorities  in  support 
of  the  rule,  are  fully  stated  in  Piper  v.  Pearson,  2  Gray,  120 
[ante,  p.  438]. 

It  is  undoubtedly  true  that  judges  and  magistrates  can  not 
be  held  liable  in  trespass  for  acting  without  jurisdiction,  or  for 
exceeding  the  limits  of  their  authority  where  the  defect  or  want 
of  jurisdiction  is  occasioned  by  some  facts  or  circumstances 
applicable  to  a  particular  case  of  which  the  judge  or  magistrate 
had  neither  knowledge  nor  the  means  of  knowledge.  In  other 
words,  if  the  want  of  jurisdiction  over  a  particular  case  is  caused 
by  matters  of  fact,  it  must  be  made  to  appear  that  they  were 
known,  or  ought  to  have  been  known,  to  the  judge  or  magis- 
trate, in  order  to  hold  him  liable  for  acts  done  without  jurisdic- 
tion. Otherwise  the  maxim,  Ignoraniia  facH  excusal,  applies: 
Pike  V.  Carter,  3  Bing.  78;  S.  0.,  10  Moo.  376;  Lowiher  v. 
Earl  ofRadruyr,  8  East,  113;  Colder  v.  HaVcet,  3  Moo.  P.  0.  77. 
But  the  case  at  bar  does  not  fall  within  this  qualification  of  the 
general  rule.  The  defendant  May  was  cognizant  of  all  the  facts 
which  constituted  the  defect  of  jurisdiction  in  the  proceedings 
against  the  plaintiff. 

In  regard  to  the  liability  of  the  other  defendant,  Kent,  who 
as  a  constable  served  the  capias  and  committed  the  plaintifils  to 
jail  upon  the  miUimus,  a  different  rule  is  applicable.  The  magis- 
trate had  jurisdiction  of  the  subjeci-matter;  the  irregularity, 
which  constituted  an  excess  of  jurisdiction  in  him,  and  for  which 
he  is  liable,  did  not  appear  on  the  face  of  the  capias  or  the  mittivius, 
which  were  regular  in  form,  and  contained  nothing  from  which 
any  defect  or  excess  of  jurisdiction  could  be  known  or  infeired 
by  the  officer.  He  was  therefore  serving  a  process,  regular  on 
its  face,  in  a  matter  of  which  the  magistrate  had  apparently  en- 
tire and  perfect  jurisdiction,  which  he  had  properly  exercised. 
In  such  cases,  the  rule  is  well  settled  that  the  officer  can  not  be 
held  liable.  His  warrant,  being  regular  on  its  &oe,  and  being 
issued  by  a  magistrate  having  jurisdiction  over  the  subject- 
matter,  affords  a  full  justification  for  all  acts  done  by  him  in  its 
lawful  execution:  1  Ch.  PL,  11th  Am.  ed.,  182,  note  2;  Donahoe 
V.  Shed,  8  Met.  326;  Fisher  v.  McQirr,  1  Gray,  46,  46  [anU,  p. 
881];  Kennedy  Y.DuncJdee,  Id.  71. 

The  result  is,  therefore,  that  the  plaintiffs  in  both  cases  are 
entitled  to  judgment  for  their  damages  against  the  defendant 
May;  and  in  the  second  case,  the  defendant  Sent  is  entitled  to 
judgment. 
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IjIabiutt  Of  JimioiAL  Oftigebs.— See  Piper  ▼.  Peanam,  wUe^  p.  438, 
and  note.  This  case  and  the  principal  caae  are  cited  as  oompanions  in  £la  ▼. 
Smithy  5  Gray,  136;  KeUy  v.  Bemia,  4  Id.  84;  Vanderpool  y.  State,  34  Ark. 
176,  177;  Cooley  on  Torts,  416;  and  for  a  particular  mention  of  the  latter  au- 
thorities, see  the  note  ahoye  referred  to.  The  principal  case  is  also  referred 
to  in  Piper  y.  Pearaout  eupra,  to  the  point  that  if  a  magistrate  acts  beyond 
the  limits  of  his  jurisdiction,  his  proceedings  are  deemed  to  be  coram  nop 
judice  and  void;  and  if  he  attempts  to  enforce  any  process  founded  on  any 
JudgmeDt,  sentence,  or  conviction  in  such  case,  he  thereby  becomes  a  tres- 
passer; and  in  Sullivan  v.  Jone^,  2  Oray,  572,  it  is  cited  to  the  point  that 
Jnsticee  of  the  peace  have  always  been  held  responsible  to  individnab  for  all 
the  injurious  consequences  arising  from  every  illegal  act  they  may  have  done, 
either  in  the  adjudication*  of  causes  of  which  they  had  no  jurisdiction,  or  in 
the  exercise  of  their  ministerial  powers,  or  in  the  discharge  of  their  ministe- 
rial duties. 

Offioib  Exxcutiko  Pbocbss,  whin  Protbctid  thebeitndxb:  See  State 
y.  Weed^  53  Am.  Deo.  188,  and  prior  cases  in  note;  also  Breeh  v.  Blanckardf 
51  Id.  222;  McDonald  v.  Wilkie,  54  Id.  423;  State  v.  McNaUy,  56  Id.  650; 
Coleman  v.  MtAwuUy,  57  Id.  229;  WaUaee  v.  Holly,  58  Id.  518;  Chimey  v. 
T^fU^  Id.  777;  Sprague  y.  Birehard,  60  Id.  393;  Fitker  v.  MeCfirr,  ante^ 
p.  881.  The  principal  case  is  dted  in  Dynes  y.  Hoover,  20  How.  81,  to 
the  point  that  where  a  ooort  haa  no  jorisdiotioiii  over  the  snbjeot-matter, 
or  baying  such  jurisdiction  is  bound  to  adopt  certain  rules  in  its  prooeedingi» 
f  rona  which  it  deviatea,  whereby  the  proceedinga  are  rendered  coram  moh 
jwdicet  an  ofiOoer  exaoating  the  prooeta  is  liable. 


ShEPABD  V.   BlOHABDEL 

(2  0aAT.4M.] 
Lm  ST  Tbnakt  ik  Common  against  Co-tenant»  in  Maasaelni- 
aettiy  to  reoover  from  the  latter  any  surplus  in  money  reoeived  by  him 
over  and  above  his  ahare  of  the  profits  of  the  estate;  but  to  maiti^in  the 
notion  it  must  appear  that  he  has  received  more  than  his  proDortion  ol 
the  proceeds,  not  of  a  single  article,  but  of  the  entire  produm  of  the 
estate,  after  deducting  all  proper  charges,  and  that  the  plaintiff,  and  no 
other  co-tenants,  is  entitled  to  the  surplus. 
IftoasoAOBB  or  IJNDiyiDXD  Pabt  of  Land  is  Co-tenant  or  Ebtats,  has  a 
right  to  enter  and  take  possession  to  the  extent  of  his  title  under  the 
mortgage,  and  being  in  possession,  has  a  right  to  the  perception  of  his 
share  of  the  rents  add  profits,  although  his  entry  was  for  the  purpose  of 
foreclosure,  and  was  informal  and  invalid  for  that  purpose. 

CoHTBAOT  by  a  guardian  to  recoTor  for  apples  gathered  and 
0old  by  the  defendant  from  hind  of  which  the  children  owned 
two  nndiyided  fifteenths.  It  appeared  at  the  trial  that  of 
thirty  barrels  of  apples  which  grew  on  the  land  in  1852,  the  de- 
fendant gathered  fourteen  barrels,  of  which  he  sold  twelTe; 
that  during  the  same  season  the  plaintiff  sold  from  six  to  twelye 
tons  of  grass  that  grew  on  the  land;  and  that  the  parties  each 
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paid  some  taxes;  but  it  did  not  appear  how  mneh.  The  defend- 
ant gave  in  eyidence  a  mortgage  of  an  undivided  fifth  of  the 
huidy  executed  to  him  in  1850  by  a  co-tenant  of  the  plaintiff's 
wards,  on  which  was  indorsed  a  certificate  to  the  effect  that  the 
defendant  had  entered  upon  the  land  for  condition  broken,  and 
for  the  purposes  of  foreclosure,  signed  and  sworn  to  by  two 
witnesses,  and  recorded.  It  was  ruled,  upon  this  cTidence,  that 
the  defendant  had  shown  himself  to  be  a  tenant  in  common  with 
the  plaintiff,  and  that  the  latter  could  not  maintain  this  action, 
and  a  verdict  for  the  defendant  was  direoted.  Exoeptiona  bj 
the  plaintiff. 

N.  Morton,  for  the  plaintifl. 

E.  Amea,  fat  the  defendant. 

By  Ck>urt,  Bigslow,  J.  The  geneial  rule  of  the  common  law, 
that  one  partner  or  tenant  in  common  can  not  sue  his  copartner 
or  co-tenant  in  an  action  est  oontrachi,  but  must  proceed  by 
action  of  account  or  bill  in  equity,  is  not  the  law  of  this  com- 
monwealth. Long  before  the  action  of  account  was  abolished 
by  revised  statutes,  chapter  118,  section  43,  and  when  the 
courts  of  this  state  had  no  jurisdiction  in  equity  of  suits  be- 
tween copartners  and  tenants  in  common,  it  was  held  that 
asswmpsU  would  lie  by  a  tenant  in  common  to  recover  from  his 
co-tenant  any  surplus  in  money  over  and  above  his  share  of  the 
profits.  This  remedy  was  said  to  be  consonant  to  the  ancient 
practice  in  this  commonwealth:  Brigham  v.  Eveleth,  9  Mass.  538; 
Jones  V.  Earraden,  Id.  540,  note.  The  same  doctrine  has  been 
since  a£&rmed  in  several  cases:  Bond  v.  Eays,  12  Id.  84;  WHEb^ 
V.  Phinney,  15  Id.  116;  Brinley  v.  Kupfer,  6  Pick.  179.  And  it 
has  been  held  that  the  remedy  in  equity  now  given  by  the  atat* 
ute  does  not  affect  the  application  of  the  rule  to  cases  whero 
the  remedy  by  action  at  law  is  plain  and  adequate:  limning  v. 
Chadwick,  3  Id.  420,  424  [15  Am.  Dec.  233]. 

But  although  this  is  the  well-settled  rule  of  law  in  this  com- 
monwealth, we  think  the  plaintiff  fails  to  bring  his  case  within 
its  operation.  The  evidence  does  not  show  that  the  defendant 
has  received  more  than  his  share  of  the  proceeds  of  the  entire 
crops  and  products  of  the  estates  owned  in  common,  or  that 
there  is  any  surplus  thereof  in  his  hands  for  which  he  is  bound 
to  account  to  the  plaintiff  or  his  ward.  It  is  not  enough  for 
the  plaintiff  to  show  that  the  defendant  has  taken  more  than 
hill  proportion  of  a  single  article  raised  on  the  estate;  bat  it 
must  be  made  to  appear  that  he  has  received  more  than  his  ali- 
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quot  part  of  the  proceeds  of  all  the  products  of  the  conunon 
property,  after  deducting  all  reasonable  and  proper  charges. 
There  must  be  a  balance  due  at  the  commencement  of  the 
plaintiff's  action,  in  the  hands  of  the  defendant,  as  the  result 
of  a  final  settlement  of  the  account  between  the  parties  relating 
to  the  estate  owned  in  common.  This  the  evidence  on  the  part 
of  the  plaintiff  entirely  fails  to  establish.  The  only  fact  dis- 
tinctly proved  is,  that  the  defendant  gathered  and  took  away 
more  than  his  share  of  the  apples  which  grew  on  the  estate  in 
the  year  1852.  But  it  does  not  appear  that  the  plaintiff  did  not 
also  receive  the  full  share  belonging  to  his  wards,  out  of  those 
which  were  left  on  the  estate  by  the  defendant;  nor  that  the 
defendant  has  received  more  thaoi  his  proportion  of  the  entire 
products  of  the  estate. 

Besides,  in  the  present  state  of  the  proof,  the  rights  of  the 
other  co-tenants  to  the  income  and  profits  of  the  common  prop- 
erty are  left  wholly  indeterminate,  and  for  aught  that  appears, 
they  may  have  claims  adverse  to  those  of  the  parties  in  this 
action.  In  such  a  case,  an  action  of  iuunimpsU  does  not  afford 
an  adequate  remedy.  Where  a  case  is  complicated  by  having 
three  or  more  parties  with  adverse  interests,  the  only  suitable 
remedy  is  by  a  bill  in  equity,  in  which  the  conflicting  claims  of 
all  persons  interested  in  the  joint  property  can  be  adjusted 
and  settled:  See  Report  of  Commissioners  on  Bevised  Statutes, 
c.  118,  sec.  89,  note. 

The  objection  urged  by  the  plaintiff  that  the  defendant  can 
not  be  regarded  as  a  co-tenant  of  the  estate  is  not  tenable.  By 
virtue  of  his  mortgage,  he  had  the  right  to  enter  and  take  pos- 
session of  the  estate,  to  the  extent  of  his  title  imder  it,  both  as 
against  the  mortgagor  and  all  other  persons.  Being  in  posses- 
sion under  a  legal  title  and  seisin,  he  had  the  right  to  the  per- 
ception of  his  share  of  the  rents  and  profits:  Ooodwin  v. 
Richardson,  11  Mass.  469;  Welch  v.  Adams,  1  Met.  494.  It 
is  wholly  immat<erial  that  his  entiy  was  informal  and  invalid  for 
the  purpose  of  foreclosure.  It  is  sufficient  that  it  gave  him 
I^gal  possession  of  the  estate  under  the  mortgage. 

Exceptions  overruled. 


AssuxniT  Libs  bt  Tbtaiit  nr  Coimov  AOAnm  Co-TBsr  ast,  in 
elimetti  and  certain  other  itatee,  to  reoover  a  ahare  of  reota  and  profitai 
Kote  to  CAomftera  v.  Ckamben,  U  Am.  Dec  687;  Fd$mimg  v.  Chadwkk,  1$ 
Id.  233;  Gardiner  Mfg.  Co.  ▼.  BtiM^  17  Id.  248;  aee  alao  note  to  LMAimm 
v.iriakNna,fi9Id.l44.  Tbaprinoipaloaaeiaoited  to  thiapoint  in.00M^v. 
JSUmi^  6  Gnjf  119;  Broma  v.  ITrfftwgtow,  106  Maaa.  319;  and  when  a  tenaal 
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In  oomracm  raoorered  the  entire  loes  on  a  policy  of  inmranoe  to  which  he  and 
his  co-tenants  were  entitled,  he  recovered  to  their  naee  respectively,  in  pro< 
portion  to  their  aliquot  parts  of  the  common  estate,  and  an  action  at  law  will 
lie  on  their  hehalf:  Starks  v.  Sikes,  8  Gray,  612;  hut  it  is  only  when  a  tenant 
in  common  has  received  in  money  more  than  his  share  of  the  rents  and  profits 
of  the  common  estate  that  an  action  at  law  can  be  sustained  in  Massachu- 
setts by  his  co-tenant  to  recover  the  surplus:  Peck  v.  Carpenter,  7  Id.  284; 
and  see  Blood  v.  Blood,  110  Mass.  647,  to  nearly  the  same  effect.  The  prin- 
cipal case  was  cited  to  all  the  foregoing  points.  As  to  actions  of  account 
between  co-tenants  to  recover  a  share  of  rents  and  profits,  see  Bt^ffhera  v. 
Lewis'  Ex'ra,  30  Am.  Dec,  513;  MePhenon  v.  McPheraon^  53  Id.  416;  PuekeU 
V.  Smith,  Id.  686. 

The  principal  oasb  is  fubthsr  ofted  in  Wlute,  v.  Maynard,  111  Mass. 
250,  to  the  point  that  in  case  of  copartners,  neither  a  settlement  of  the  ac- 
counts nor  an  express  promise  to  pay  need  be  proved,  where  the  suit  is  cu- 
mtm-psU  for  the  final  balance;  and  in  Cook  v.  Joknaon,  121  Id.  328,  to  the  point 
that  although  the  first  entry  of  a  mortgagee  was  ineffectual  for  the  purpoM 
of  foreclosure,  yet  that  entry,  with  the  notice  to  the  tenant,  was  sufficient  te 
entitle  the  mor^^agee  to  the  rents  under  a  lease  made  sinoe  the  mortgage. 


GOMMONWEAIOH   V.  GbET. 

II  Oa4T,  0OL] 
OoMPXiAnrr  o&  Indiotmsht  ALLEoiiro  Sale  of  '*Spibituoub  ob  Ihtqzi* 
OATDTO  LiQUOB,"  without  authority  or  licenae  therefor,  la  bad  for  vnoet^ 
tainty,  and  insoffioient  sostain  to  a  Judgment. 

OoMPLAisT  made  to  a  juBtioe  of  the  peace,  alleging  that  the 
defendants  at  a  certain  time  and  place,  **  "without  any  authoriiy 
or  license  therefor  duly  had  and  obtained  according  to  law,  did 
sell  spirituous  or  intoxicating  liquor ''  to  a  certain  person.  The 
defendants,  haTing  been  found  guilty,  appealed  to  the  court  of 
common  pleas,  where  they  pleaded  nolo  carUendere.  The  plea 
was  received  by  the  court,  and  the  defendants  then  moved 
in  arrest  of  judgment.  The  case  was  reported,  with  the  con- 
sent of  the  defendants,  for  the  decision  of  the  whole  court 

E.  WiUcifison,  dislridaUomey,  for  the  commonwealth. 

B.  Sanfordf  for  the  defendants. 

By  Court,  Metqalf,  J.  It  is  a  general  rule  that  an  indict- 
ment, information,  or  complaint  must  not  chaige  a  party  dis- 
junctiyely,  so  as  to  leave  it  uncertain  what  is  relied  on  as  the 
accusation  against  him:  2  Hawk.  P.  0.,  c.  25,  sec.  58;  1  Clu 
Crim.  L.  231;  1  Stark.  Crim.  PL,  2d  ed.,  246.  Thus  an  indict- 
ment which  averred  that  S.  made  a  forcible  entry  into  two-doeef 
of  meadow  or  pasture  was  held  to  be  bad:  Spearf9  Cam^  2  BolL 
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Abr.  81.  So  of  an  information  which  alleged  that  N.  sold  beer 
or  ale  without  an  excise  license:  Bex  y.  North,  6  Dowl.  &  By. 
143;  see  also  Bex  y.  Morley,  1  You.  &  Jer.  221;  Ex  parte  Pain, 
5  Bam.  &  Cress.  251;  Bex  y.  Sadler,  2  Chit.  519;  Davy  y.  Baker, 
4  Burr.  2471. 

When  the  word  ''  or''  in  a  statute  is  used  in  the  sense  of  **  to 
wit/'  that  is,  in  explanation  of  what  precedes,  and  making  it 
signify  the  same  thing,  a  complaint  or  indictment  which  adopts 
the  words  of  the  statute  is  well  framed.  Thus  it  was  held  in 
Brown  y.  CommonweaUh,  8  Mass.  69,  that  an  indictment  was 
sufficient  which  alleged  that  the  defendant  had  in  his  custody 
and  i)Ossession  ten  counterfeit  bank  bills  or  promissory  notes, 
payable  to  the  bearer  thereof,  and  purporting  to  be  signed  in 
behalf  of  the  president  and  directors  of  the  TJnioq  Bank,  know- 
ing them  to  be  counterfeit,  and  with  intent  to  utter  and  pass 
them,  and  thereby  to  injure  and  defraud  the  said  president  and 
directors;  it  being  manifest  from  the  statute  of  1804,  chapter  120, 
section  2,  on  which  the  indictment  was  framed,  that  ''promis- 
soiy  note"  was  used  merely  as  explanatory  of  '^bank  bill,"  and 
meant  the  same  thing.  So  in  State  y.  GUbert,  13  Yt.  647,  an 
information  was  held  sufficient  which  alleged  that  the  defendant 
feloniously  stole,  took,  and  carried  away  a  mare  ''  of  a  bay  or 
brown  color;"  the  court  saying  that  the  colors  named  in  the 
information  were  the  same.  And  if  spirituous  liquor  and  in- 
toxicating liquor  were  the  same,  and  the  word  *' intoxicating" 
had  been  used  in  the  statute  of  1852,  chapter  322,  as  a  mere 
explanation  of  the  word  ''spirituous,"  the  complaint  in  the 
pi^^oent  case  would  haye  been  rightiy  drawn.  But  the  two 
words  are  not  synonymous.  All  spirituous  liquor  is  intoxicat- 
ing; yet  all  intoxicating  liquor  is  not  spirituous.  In  common 
parlance,  spirituous  liquor  means  distilled  liquor;  and  such,  we 
belieye,  is  its  meaning  in  the  statute.  Fermented  liquor,  though 
intoxicating,  is  not  spirituous. 

A  complaint  or  indictment,  on  the  statute,  should  charge  the 
defendant  either  with  selling  spirituous  liquor  or  with  selling 
intoxicating  liquor,  or  with  selling  spirituous  liquor  and  intoxi- 
cating liquor.  The  latter  form  is  usually  adopted;  and  it  is 
well  settied  that  it  is  a  proper  form,  and  that  proof  of  the  de- 
fendant's haying  sold  either  spirituous  liquor  or  intoxicating 
liquor,  as  well  as  proof  of  his  haying  sold  both,  will  support 
the  indictment:  1  East  P.  C,  402;  Anget  y.  OommonweaUh,  2 
7a.  Cas.  231;  State  y.  Price,  6  Halst.  203. 

As  the  complaint  against  these  defendants  leayes  it  uncertain 
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whether  fhey  are  charged  with  haTing  sold  spiritaoos  liquor  or 
intoxicating  liquor  which  is  not  spirituous,  we  must  hold  it, 
ui>on  the  authorities  aboTe  cited,  to  be  insufficient  to  sustain  a 
judgment. 
Judgment  arrested.  

Indioimxntb  CoRTAnmro  Dmuwci'ivi  ALLsaAmms  abi  Bad  nm  Uv- 
CKBTAumr:  People  t.  T<niUin$ont  85  OaL  509;  thus  when  a  sUtato  demsdbm 
an  offense  «  a  vending,  etc.*  of  "apiritnons,  ardent,  or  intozioating  liqnora  or 
tntoxicatihg  drinks,  viz.,  nun,  gin,  brandy,  whisky,  ale,  and  beer,  or  wine," 
the  words  connected  by  ''or"  in  the  first  and  third  places  are  not  synonjrmooa, 
and  a  complaint  in  the  very  words  of  the  statate  does  not  charge  an  offent 
with  snlfident  certainty  to  sostain  a  jadgment  after  a  verdict  for  the  state: 
(Hifiyrd  v.  SUUe^  29  Wis.  830;  bnt  when  the  word  "or"  in  a  statate  is  used 
In  the  sense  of  "to  wit,"  that  is,  in  explanation  of  what  precedes,  and  makiog 
it  signify  the  same  thing,  an  indictment  is  well  framed  which  adopts  the 
words  of  the  statate:  Blemer  r.  People^  76  III.  2!l;  C^oiti  v.  iStote,  29  Wis. 
829.  An  indictment  for  nnlawfol  sales  of  "spiritaoos  and  intozioating 
liqnors"  Is  likewise  not  supported  by  proof  of  sales  of  liqaors  which  are  in^ 
tozicating  bat  not  spiritaoas:  CommomoeaUh  ▼.  Livermore^  4  Gray,  20;  but 
where  an  indictment  is  for  being  a  common  seller  of  "intoxicating  Uqnon 
and  mixed  liqaors,partof  which  is  intoxicating,"  the  sale  of  either  ooostitBtss 
the  offense:  CommomoeaUh  v.  Bmmt,  9  Id.  288.  The  prindpal  mm  was 
dted  to  all  the  loiegolng  points. 


GOMMOirWEAI/EH  t;.  SunsEL 

II  Gbax,  fM.] 

WAX*  Of  BiLioioim  BiLiKv  IN  WimsB  must  Bl 
msmi  than  an  examination  d  the  witness  himself. 

Indioimeiit  for  the  unlairful  sale  of  intoxicating  liquors.  At 
the  trial,  the  counsel  for  the  defendants  asked  a  witness,  upon 
cross-examination,  '^Doyoubeliere  in  the  existence  of  GkKlt** 
to  which  the  witness  answered  in  the  aiBrmatiTe.  The  coori 
then  interposed  and  refused  any  further  questions  to  be  put,  in 
reference  to  the  religious  belief  of  the  witness.  The  defftndanta 
were  conyicted,  and  alleged  exceptions. 

J.  H.  CUffcrd^  aUomey  general^  for  the  oommonweaUih. 

W*  D.  UdrOiendf  for  the  defendants. 

Bj  OouBT.  The  proposed  questions  were  properly  exchidad. 
While  a  belief  in  the  existence  of  a  God  is  held  hj  us  necessaij 
to  the  competency  of  a  witness,  yet  the  want  of  such  religious 
belief  must  be  established  by  other  means  than  an  examinaticm 
of  the  witness  upon  the  stand.    Ha  is  not  to  be  questioned  as 
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to  his  religionB  belief,  nor  required  to  diTnlgehisoinnioiienpOn 
that  sabject  in  answer  to  questions  pat  to  him  while  under  ex- 
amination. If  he  is  to  be  set  aside  by  want  of  such  religious 
belief,  the  fact  is  to  be  shown  by  other  witnesses,  and  by  eyi- 
dence  of  his  preyiously  expressed  opinions,  Toluntaiily  made 
known  to  others. 

Aside,  therefore,  of  the  question  of  the  propriety  of  allowing 
further  inquiry,  after  the  witness  had  answered  afSrmatiyely  the 
general  question  of  his  belief  in  the  existence  of  Qod,  in  the 
cypinion  of  the  court  the  whole  inquiry  of  the  witness  upon  this 
matter  was  irregular  and  unauthoziied:  1  GreenL  Er«,  seo.  870, 
and  notes. 

Sxceptiona  oyormled.         

WmnOBGAKVOTBlBXAXIRXDASVOBlBRBLIOIOUBBlLISf,  cltiMT  VpOB 

Ui  voir  ditre  m  upon  orow-ezamiiiatioii:  OuwmMmwtaUk  ▼•  BirAe,  16  Onj* 
Wkf  foUowing  the  principal  oaw;  and  sm  CWtjatv.  Strcmg^  4  Am.  Dm.  179^ 
181.  The  opinioni  bald  by  a  penon  offered  as  a  witaeei  as  to  his  obligntloa 
cf  an  oath,  may  be  proved  by  his  previoiis  declsntkms;  and  the  witness  him» 
•elf  oea  Bol  be  admitted  to  eipleia  or  dsaj  soeh  deolaimtfamiT  OmUm  v. 
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TABNAHHiL  V.  TUTXLH. 

[8  MUIBMAS.  104.] 

Of  Ghattils  Pa88I8  Wholb  Lmal  Trui  Of  Vmunaaw  Otf* 
I>ITI0HALLT  TO  MoiTOAOBB,  and  to  defeat  sooh  title  the  mortgagor*  m 
thoee  olaiming  under  him,  mnit  show  a  performanoe  of  the  oonditloa. 
Upon  the  breach  of  the  condition,  the  title  is  abeolnte  at  law  in  tfao 
moTtgkgp^t  although  the  mortgagiDr  may  be  entitled  in  equity  to  a  lo- 
denption* 

MoBiTOAOBs  or  CHATniA  n  Bhtitlbd  to  IiiiiiDiAm  Poeannov  Of  Pmt- 
saTT,  to  bold  nntil  condition  broken,  nnlen  the  partiea  otherwlee  ■tqf» 
late  in  the  mortgage. 

Mobtoaoob's  Poeu88ioH  Of  Chattklb  Mobsoaokd  n  Dbbtbd  Posannov 
Of  MoBTOAOKB,  where  the  mortgagor  is  soffered  to  retain  the  property 
without  an  agreement  to  that  effect,  so  that  the  mortgagee  may  redoot 
the  property  to  his  possession  at  any  moment,  and  may  maintain  tras- 
pass,  trover,  or  replevin  for  any  intermeddling  with  or  taking  of  the 
property  by  a  third  party. 

IIobtqaobb's  Right  of  Aotioh  won  UvLAWfirL  IiiTBBfnxiraf  wtth  CHAf^ 
TSL8  MoBTOAOKD  EXISTS,  as  well  when  the  property  is  taken  bj  sa 
ofiSoer  under  color  of  legal  process  as  when  it  la  taken  withont  color  of 
anthority  of  law. 

IIobtoaoob's  Iktbrbt  in  Cbattblb  Mobtoaokd  mat  bx  Skzzed  ahb 
Sold  only  when  he  is  entitled  to  the  possession  under  an  agreement  to 
that  effect,  and  not  when  his  possession  is  by  permission,  nor  after  con- 
dition broken. 

IfOBTOAOOB  Of  ChATTBLS,  WITHOUT  RiOHT  Of  POSSBBBIOV,  HaS  No  LbOAL 

Intbbbst  Which  oait  bx  Sold,  under  section  23,  page  476,  of  the  Michi- 
gan reviwd  statutes,  providing  that  ''when  goods  or  chattels  shall  be 
pledged  by  way  of  mortgage  or  otherwise,'*  '*the  right  and  interest  ia 
■Boh  goods  of  the  person  making  such  pledge  may  be  sold  en  eieeBtftoB 
fchimi**  the  asetkNi  was  not  designed  to  crsats  ifghts  and  sBbJsil 
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them  to  seiziire,  Inxt  only  to  extend  the  remedy  by  ezeoatlon  over  righti 
in  existence. 
Ddtikotion  BBTWBXir  MoBTOAOB  ov  Chattrls  AND  PucDOB  18,  that  the 
former  passes  the  legal  title,  which  becomes  abeolate  at  law  upon  breach 
of  the  condition;  while  a  pledge  only  pasp^s  the  possession,  with  a  right 
of  retainer  until  the  obligation  is  fulfilled,  and  the  title  does  not  become 
absolute  in  the  pledgee,  who  has  only  a  right  of  foreclosure,  or  of  sale 
after  notice. 

MoBTOAOOB's  InTKBBST  IK  ChATTBLS  MOBiTOAGKD  CAN  BB  SeIZBD  T7P0N  AT- 

TACHMBNT,  if  at  all,  only  when  the  mortgagor  has  possession  by  agree* 
ment  with  the  mortgagee,  and  before  oondition  brc^Len,  and  it  would 
seem  not  even  in  that  case. 

SZATUTB  AUTHOBIZINO  SaLB  OV  InTBBBST  OV  PLBDGOB  OB  MOSTOAQOB  OJT 

ExBCunoN  DOBS  NOT  AuTHOBiZB  an  attachment  of  such  interest 

BEPLKvm.  The  property  in  question  bad  been  mortgaged  bj 
Crane  &  Folger  to  the  plaintifffl,  to  indemnify  them  for  in- 
dorsing a  note  for  the  accommodation  of  the  mortgagors.  The 
plaintiflFfl  were  obliged  to  pay  the  note  at  matority,  and  they 
thereupon  took  possession  of  the  mortgaged  properiy.  Subse- 
quently the  right  and  tiUe  of  the  mortgagors  in  the  property 
was  attached,  and  the  property  seized  by  the  defendant,  under 
ft  writ  issued  by  a  justice  of  the  peace,  upon  a  debt  alleged  to 
be  due  to  one  Henry  Bams  from  the  mortgagors.  The  phiint- 
ifb  had  a  judgment,  and  the  defendant  brought  error. 

C.  I.  and  E.  0.  Walker,  for  the  plainti£Bk 

X.  Bishop,  for  the  defendant. 

By  Court,  Mabun,  J.  The  first  question  made  in  this  case  is, 
whether  Crane  &  Folger,  the  mortgagors,  have  an  interest  in 
the  property  which  was  liable  to  an  attachment,  and  levy  and 
sale  upon  execution,  and  whether  the  defendant,  in  suing  the 
writ  of  attachment,  had  a  right  to  hold  the  property  in  order 
that  such  interest  might  be  disposed  of.  By  a  mortgage  of 
chattels,  the  whole  legal  titie  of  the  property  passes  to  the 
mortgagee  conditionally,  and  to  defeat  such  titie  the  mortgagor, 
or  those  claaming  under  him,  must  show  a  performance  of  the 
condition.  Upon  its  breach,  the  titie  is  al^lute  in  the  mort- 
gagee, as  the  general  owner,  and  can  not  be  questioned  in  a  court 
of  law:  Stoiy  on  Bailm.,  sec.  287;  2  Hill  on  Mort.  315, 344;  BtU-- 
ler  V.  Jfiflcr,  1  Denio,  407;  Sumner  v.  BcUchelder,  30  Me.  39; 
ThomhiU  v.  Oilmer,  4  Smed.  &  M.  163;  Broton  v.  Bemeni,  8 
Johns.  98;  Oewego  FaOs  Bridge  Co.  v.  Fish,  1  Barb.  Ch.  648; 
Lanffdon  v.  Buel,  9  Wend.  83,  84;  Jchley  v.  Finch,  7  Cow.  292; 
Wood  Y.  Dudley,  8  YL  436;  Oiffbrd  v.  Ford,  6  Id.  632;  Helodyr. 

AM.  Dm.  Vol.  TjH-W 
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Chandler^  12  Me.  282;  Flanders  v.  Barstow,  18  Id.  867;  Badlam 
▼.  Tucker,  1  Pick.  389  [11  Am.  Dec.  202];  Fickard  v.  Low,  15 
Me.  48;  Uowland  v.  IFUtett,  3  Sandf.  607;  Spriggs  v.  Camp,  2 
Spears,  181;  Burdick  v.  Ifc  Fanner,  2  Denio,  170;  Charter  v. 
Stevens,  3  Id.  33  [45  Am.  Dec.  444);  ^anjfe  o/Eochester  v.  «fonet, 
4  N.  T.  498  [65  Am.  Dec.  290];  Alden  v.  Lincoln,  13  Met  204; 
BaU  y.  SnowhUl,  2  Green,  8. 

And  whether  at  common  law  each  mortgagor  has  an  equity  of 
redemption,  or  whether  courts  of  equiiy  will  interfere  and  allow 
a  redemption,  where  there  is  no  statutoiy  provision  relating  to 
redemption,  is  not  definitely  settled,  although  the  latter  opinion 
seems  to  be  that  equity  will  interfere  to  prevent  gross  injustice: 
1  Parsons  on  Cont.  462;  2  Hill  on  Hort  314;  2  Story's  Eq.  Jut.  , 
sec.  1031;  Brown  v.  Llpsoomh,  9  Port.  472;  Stoiy  on  Bailm., 
sec.  287,  and  cases  cited;  White  y.  Cole,  24  Wend.  116,  142; 
The  general  title  then  being  in  the  mortgagee,  he  is  entitled  to 
immediate  possession  of  the  property,  to  hold  it  until  con-^ 
dition  broken,  unless  the  parties  otherwise  stipulated  in  the 
mortgage;  without  such  agreement,  the  possession  of  the 
mortgagor  (if  suffered  to  retain  the  property)  is  deemed  the 
possession  of  the  mortgagee,  so  that  he  may  reduce  the  prop- 
erty to  possession  at  any  moment,  and  may  maintAiTi  trespass, 
trover,  or  replevin,  as  the  case  may  be,  for  any  intermeddling 
with  or  taking  of  the  property  by  a  thitd  party  while  in  the 
possession  of  the  mortgagor,  equally  as  though  such  poases- 
sion  were  actually  in  himself:  See  cases  above  cited;  also 
Welch  V.  WhiUemore,  25  Me.  86;  Paul  v.  Edyford,  9  Id.  234; 
BrackeU  v.  BuUard,  12  Met  310;  Alden  v.  Lincoln,  18  H.  204; 
Fsrguson  v.  Thomas,  26  Me.  499;  Case  v.  Winship,  4  Blackf. 
425  [30  Am.  Dec.  664].  And  so  absolute  is  this  title,  and  conse- 
quent right  to  immediate  possession  held,  that  even  the  agree* 
ment  that  the  mortgagor  may  retain  possession  until  condition 
broken  is  personal,  and  the  mortgagee  may  maintain  trover  for 
the  property,  before  condition  broken,  against  a  purehaser  from 
such  a  mortgagor.  Such  agreement  is  not  assignable  to  others, 
either  by  the  mortgagor,  or  by  sale  or  levy  on  his  property  for 
debts:  See  BuUen  v.  Wallace,  2  Bich.  80.  So,  upon  condition 
broken,  the  mortgagee  may  immediately  sell  or  otherwise  dis- 
pose of  the  property:  See  Wood  v.  Dudley,  8  Vt.  438;  Burdick 
v.  JtlcVanner,  2  Denio,  170;  Charter  v.  Stevens,  3  Id.  33  [45  Am. 
Dec.  444];  J7o2me8v.J962;,3Cu8h.  322.  Indeed,  this  necessarily 
follows  from  the  foregoing  principles,  for  it  is  inconsistent  with 
an  absolute  title  to  hold  that  the  power  of  sale,  or  other  dispo- 
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ntion  of  Uie  property,  does  not  exist  in  the  person  holding  it; 
nor  is  this  inconsistent  with  the  right  of  the  mortgagor  to  resort 
to  eqnitj  to  redeem  the  property  at  any  reasonable  time  before 
SQch  sale  or  other  disposition  of  the  property  shall  be  made: 
See  PaUMn  v.  Pierce,  12  Wend.  61, 

The  right  of  action  in  the  mortgagee  for  an  unlawful  inter- 
ference or  interm^dling  with  the  property  mortgaged  exists,  as 
well  when  the  property  is  taken  by  an  officer  under  color  of 
legal  process  as  when  it  is  taken  without  color  of  authority  of 
law,  as  will  be  seen  by  reference  to  nearly  all  the  cases  I  haye 
above  cited. 

It  is  a  singular  fiict  that  yery  much  of  the  law  determining 
the  rights  of  parties  to  chattel  mortgages  has  been  settled  in 
adjudications  between  mortgagees  and  the  ministerial  officers  of 
the  law,  who  haye  attempted  to  make  the  title  of  the  mortgagor 
subseryient  to  the  claims  of  his  creditors.  When  the  condition 
of  the  mortgage  has  become  broken,  and  the  title  in  the  mort- 
gagee becomes  absolute,  his  right  to  reduce  the  property  to  pos- 
session, and  to  hold  it  against  all  the  world,  as  a  principle  of 
common  law,  is  beyond  question.  That  he  can  not  be  disturbed 
in  that  possession,  except  through  the  intervention  of  the  courts 
of  equity,  is  equally  dear.  In  the  case  at  bar  it  is  found  that 
the  condition  of  the  mortgage  was  to  indemnify  the  phuntifib 
against  the  consequences  of  their  indorsement  of  a  note  for  the 
accommodation  of  the  mortgagors;  that  the  note  was  dishon- 
ored and  then  taken  up  the  plaintiffs,  who  immediately  after- 
wards took  possession  of  the  property  mortgaged,  and  held  it 
under  such  possession,  until  it  was  seized  by  the  defendant,  by 
virtue  of  a  writ  of  attachment  issued  by  a  justice  of  the  peace 
some  sixteen  days  after  such  acquisition  of  the  possession  by 
the  plaintiflh,  upon  a  debt  claimed  to  be  due  to  one  Henry  Bams 
from  the  mortgagors.  The  defendant  attached  the  right  and 
title  of  said  mortgagors,  but  seized  the  property  and  retained 
it  from  the  possession  of  the  plaintiffs,  to  satisfy  any  judgment 
which  might  be  rendered  in  their  attachment  suit. 

It  is  contended  by  the  defendant's  counsel  that  this  right  of 
seisure  and  possession  is  given  to  the  defendant  by  the  provis- 
ions of  the  revised  statutes.  By  the  provisions  of  chapter  98, 
seotion  26,  the  officer  serving  a  writ  of  attachment  is  required 
to  seize  so  much  of  the  goods  and  chattels  of  the  defendant— 
€(Xoepting  such  as  are  by  law  exempt  from  execution — as  will  be 
soflLoient  to  satisfy  the  plaintiff's  demand,  and  safely  keep  the 
to  satisfy  any  judgment  that  may  be  recovered  fay  tibi 
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plaixktiff  in  such  attachment,  etc.  This  lien  of  the  officer  neo- 
essarily  continues  until  after  judgment  and  execution,  and  a 
levy  by  virtue  of  such  execution.  See  also  B.  S.  550,  sec.  38. 
If,  then,  the  defendant  had  a  right  to  make  the  seizure  in 
this  case,  his  lieu  was  perfect  at  the  time  of  the  institution 
of  this  suit.  Had  he  such  right?  At  the  common  law, 
goods  and  chattels  mortgaged,  whether  in  possession  of  the 
mortgagor  or  mortgagee,  were  not  subject  to  levy  and  sale  upon 
execution  either  before  or  after  condition  broken:  See  opinion 
of  Story,  J.,  in  Conard  v.  Allaniic  Tns.  Co.,  1  Pet.  440,  441; 
Marsh  v.  Lawrence,  4  Cow.  467;  HoUbrook  v.  Baker,  5  Greenl. 
812  [17  Am.  Dec.  23GJ;  Melody  v.  Chandler,  12  Me.  282; 
Badlam  v.  Tujcker,  1  Pick.  389  [11  Am.  Dec.  202].  It  is  said  in 
BaiJley  v.  Burton,  8  Wend.  347,  that  when  the  mortgagor  hod  a 
right  to  redeem  and  a  right  to  the  possession  for  a  definite 
period,  before  the  property  can  become  forfeited,  the  mort- 
gagor has  an  interest  which  may  be  sold  on  execution.  The 
purchaser  in  such  case  takes  the  property  subject  to  the 
incumbrance;  he  purchases  the  right  of  the  mortgagor,  which 
is  a  right  to  the  possession  and  the  absolute  ownership,  subject 
to  the  incumbrance;  but  if  the  mortgage  at  the  time  of  the  sale 
on  execution  had  been  forfeited,  the  mortgagor  had  not  the  right 
to  possession  for  a  moment;  all  the  right  he  has  is  in  equity. 
See  also  Wheeler  y.  McFarland,  10  Id.  322,  where  Savage,  C.  J., 
in  speaking  of  the  right  to  sell  the  interest  of  the  possessor  of 
personal  property,  says:  **  Such  is  the  case  possibly  of  a  mort- 
gagor in  possession  before  forfeiture."  See  also  Charter  v.  5(0- 
ven9,  3  Denio,  33  [45  Am.  Dec.  444];  Bavh  v.  Crary,  1  Barb. 
643. 

At  the  most,  then,  a  right  to  seize  and  sell  the  interest  of  a 
mortgagor  only  exists  when  he  is  entitled  to  the  possession, 
under  an  agreement  to  that  effect,  and  not  when  his  possession 
is  by  permission,  nor  after  condition  broken:  Sco  also  Perkim 
V.  MayfM,  5  Port.  182;  King  v.  Bailey,  8  Miss.  332.  But  w© 
are  told  that  all  property  not  exempt  by  law  from  execution  is 
liable  to  attachment;  and  by  the  provisions  of  section  23,  paga 
476,  of  the  revised  statutes,  the  interest  of  the  mortgagor  was 
liable  to  seizure  and  sale.  The  section  is  as  follows:  *'  When 
goods  or  chattels  shall  be  pledged  by  way  of  mortgage  or  other- 
wise, for  the  payment  of  money  or  the  performance  of  any 
agreement  or  contract,  the  right  and  interest  in  such  goods  of 
the  person  making  such  pledge  may  be  sold  on  execution 
against  him,  and  the  purchaser  shall  acquire  all  the  rights  and 
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inteiest  of  the  defendant,  and  shall  be  entitled  to  the  possession 
of  such  goods  and  chattels  on  complying  with  the  conditions 
and  terms  of  the  pledge;"  and  by  section  32,  sales  of  personal 
property  are  prohibited,  except  the  same  be  present  and  exposed 
to  the  -view  of  those  attending  the  sale. 

We  have  already  shown  that  the  mortgagor  after  condition 
broken  has  nothing  left,  unless  it  may  be  an  equity  of  redemp* 
tion,  which  is  not  a  legal  interest  and  is  not  the  subject  of  levy 
and  sale.  The  statute  was  not  designed  to  create  rights,  and 
subject  them  to  seizure,  but  only  to  extend  the  remedy  by 
execution  oyer  rights  in  existence.  Such  is  the  only  construction 
which  can  be  placed  upon  it,  consistent  with  law  and  the 
rights  of  parties.  The  language  of  the  section  relates  to  goods 
pledged  by  way  of  mortgage  or  otherwise,  authorizes  a  sole  of 
the  pledgor's  interest,  and  cionfers  upon  the  purchaser  at  such 
sale  all  the  rights  and  interest  of  the  pledgor,  and  entitles  him 
to  possession  only  upon  complying  with  the  terms  and  condi« 
tions  of  the  pledge.  Now  although  it  is  said  "  a  mortgage  is  a 
pledge — and  more:  it  is  an  absolute  pledge  to  become  an  abso- 
lute  interest,  if  not  redeemed  at  a  certain  time'* — ^yet  there  is  a 
broader  distinction  than  this  between  them,  for  a  mortgage 
passes  the  legal  title,  subject  to  be  defeated  upon  performance 
of  a  condition,  while  a  pledge  only  passes  the  possession,  or  a;t 
most  a  special  property,  to  Uie  pledgee,  with  a  right  of  retainer 
until  the  debt  is  paid  or  the  other  engagement  is  fulfilled:  See 
cases  above  cited.  In  the  one  case  the  title  becomes  absolute  at 
law  upon  breach  of  the  condition;  while  in  the  other  case  the 
title  never  becomes  absolute  in  the  pledgee,  and  he  has  only  a 
right  to  foreclose  against  the  pledgor  by  proceedings  in  equity* 
or  sale  of  the  chattel  after  notice:  See  Story  on  Bailm.,  sec.  308. 

In  the  view  of  equity,  a  mortgage  may  be  regarded  as  a  "  pledge 
and  something  more,"  and  hence  the  jurisdiction  courts  of  equity 
assiune  in  relation  to  its  redemption;  but  the  law  regards  it 
rather  as  a  grant  or  sale  of  the  property,  by  which,  unlike  a 
pledge,  a  title  passes,  which  becomes  absolute  upon  breach  of 
condition,  without  the  intervention  of  any  legal  proceedings,  or 
a  decree  of  a  court  of  equity.  Now  a  mortgagor,  unless  he  have 
a  right  of  possession,  has  no  legal  title  or  interest  in  the  prop- 
erty mortgaged.  He  has  nothing  which  can  be  seized  or  sold, 
and  by  performance  of  the  condition  of  the  mortgage  he  acquires 
a  title  and  right  of  possession;  of  both  which  he  was  divested  up 
to  that  period.  What  rights,  then,  at  all  analogous  to  those  of 
a  pledgor,  has  a  mortgagor,  which  are  legally  tangible  and  sub- 
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jeot  to  seizare  and  sale?  The  words  "  bj  way  of  mortgage/'  in 
section  23,  therefore,  can  only  relate  to  the  right  of  possession, 
if  any,  which  exists  in  the  mortgagor,  upon  which  right  the 
property  may  be  seized  before  condition  broken,  and  the  mort- 
gagor's interest  therein  sold,  and  along  with  which  the  right  to 
redeem  is  carried,  according  to  the  role  of  Bailey  y.  Burton,  8 
Wend.  347.  This  construction  of  the  statute  harmonizes  it  with 
the  common  law,  accords  with  the  decisions  of  other  states,  and 
preserves  the  rights  of  the  parties;  while  any  other  will  impair 
the  rights  of  parties,  be  utterly  imavailing  for  the  purposes  con- 
templated, and  as  we  shall  presently  see,  be  absolutely  imprac- 
ticable in  execution.  We  are  referred  to  section  32  as  prescrib- 
ing the  manner  in  which  this  power  must  be  executed.  That 
provides  that  personal  properly  shall  not  be  sold  unless  it  be 
present  and  within  view  of  those  in  attendance,  and  shall  be 
offered  for  sale  in  such  lots  and  parcels  as  shall  be  calculated  to 
bring  the  highest  price.  If  the  mortgagor  have  neither  the  pos- 
session nor  the  right  to  possession,  nor  the  title— -nothing  but  a 
duty  to  perform,  upon  which  the  title  to  prox>erfy  may  revert — 
he  has  in  fact  only  an  equity  of  redemption.  What  has  he 
which  may  be  taken  into  possession,  produced  at  the  sale,  ex- 
posed to  view,  and  parceled  out  for  sale,  or  delivered  to  the 
purchaser?  To  seize  the  property,  it  would  be  necessaxy  to  dis- 
possess the  mortgagee,  whose  possession  is  rightful,  and  by 
virtue  of  a  legal  title — a  proceeding  without  a  parallel  in  law, 
and  without  any  positive  authority  in  the  statute.  It  is  hardly 
necessary,  I  imagine,  to  argue  that  no  person  can  be  deprived  of 
his  property,  even  for  a  temporary  purpose,  except  by  author- 
ity of  law  exercised  directly  against  him,  according  to  the  course 
of  judicial  proceedings,  or  in  the  exercise  of  the  right  of  pre- 
eminent sovereignty,  and  upon  compensation  being  made. 

Under  a  statute  of  New  York,  and  precisely  like  that  of  this 
state,  except  that  the  words  "by  mortgage  or  otherwise"  are 
not  found  in  it,  it  is  yet  an  unsettled  question  whether  the 
pledgee  can  be  deprived  of  his  possession  for  the  purpose  of  sale 
tmder  execution:  Slief  v.  Hart,  1  N.  T.  20.  The  court  of 
appeals  of  that  state  are  equally  divided  upon  the  question,  and 
the  judgment  of  the  court  below  sustaining  the  proposition 
that  property  pledged  might  be  taken  into  possession  on  an  exe- 
cution against  the  pledgor,  for  the  purpose  of  sale  of  the 
pledgor's  right,  veas  by  such  decision  affirmed.  If  the  solution 
of  that  question  is  so  difficult,  how  much  less  free  from  doubt  is 
the  present.    In  the  case  of  a  pledge,  the  title  remains  in  tbe 
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pledgor,  and  the  sale  of  his  interest  is  the  sale  of  the  title, 
subject  to  the  pledgee's  lien.  In  that  of  a  mortgage,  the  title  is 
not  in  the  mortgagor,  and  the  sale  is  of  an  equity.  The  one  is 
susceptible  of  being  seized  and  taken  into  possession  and  «e< 
stored;  the  other  is  not.  In  the  one  case,  the  possession  alone 
passes  by  compliance  ''with  the  terms  and  conditions  of  the 
pledge,"  the  title  passing  by  the  sale;  in  the  other,  the  title 
passes,  reTerts,  by  i)erformance  of  the  condition,  and  does  not 
by  the  sale.  The  pledgor  has  the  general  property  in  the  thing 
pledged;  a  mortgagor  has  not  before  preformance  of  condition. 
But  if  the  mortgagor  has  the  possession  of  the  goods  mortgaged, 
under  an  agreement  to  that  effect,  then  he  has  a  property  which 
may  be  seized  and  sold,  and  by  force  of  the  statute  draws  with 
it  the  right  to  redeem;  while  if  there  be  no  such  agreement,  he 
is  but  the  bailee  of  the  mortgagee.  These  Tiews  are  fully 
sustained  by  the  authorities  above  cited,  and  give  the  statute  a 
reasonable  and  practicable  construction.  These  observations 
apply,  in  my  judgment,  as  well  to  the  sale  of  a  mortgagor's 
interest  before  as  after  condition  broken,  when  no  right  of  pos- 
session is  reserved  to  him.  But  after  condition  broken,  the 
absolute  title  is  in  the  mortgagee;  there  can,  from  the  very  nature 
of  things,  be  no  legal  interest  remaining  in  the  mortgagor  which 
can  be  sold.  In  New  York,  the  statute  allowing  the  interest  of 
a  pledgor  to  be  sold  under  execution  has  never  been  understood 
as  extending  to  the  interest  of  mortgagors:  See  AHaUison  v. 
Bancas,  Id.  295;  Eawland  v.  WiUeU,  3  Sandf.  607;  White  v. 
Cole,  2i  Wend.  116, 142. 

In  Massachusetts,  by  the  provisions  of  statute,  chapter  90, 
section  78,  any  personal  property  of  the  debtor  which  is  subject 
to  a  mortgage,  pledge,  or  lien  may  be  attached  and  held,  etc., 
provided  the  attaching  creditor  shall  pay  to  the  mortgagee, 
pawnee,  or  holder  of  the  property  the  amount  for  which  it  is  so 
liable,  within  twenty-four  hours  after  the  same  is  demanded. 
If  such  payment  be  not  made,  the  attachment  is  dissolved  and 
the  property  restored,  and  the  attaching  creditor  held  liable  for 
any  damages  the  mortgagee  may  have  sustained.  Thus  in  that 
state,  by  force  of  its  statute,  the  right  of  attachment  upon  mesne 
process  is  contingent  upon  the  right  of  redemption,  and  can  not 
be  exercised  after  that  is  lost;  and  although  the  right  of  seizure 
is  given  in  the  first  instance,  yet  there  can  be  only  a  continued 
possession  by  the  attaching  officer  upon  payment  of  tho  ilebt 
secured,  so  that  sale  upon  final  process  shall  be  of  tbo  title,  :ii:>l 
not  a  right  of  redemption.     So,  also,  the  statute  being  in  ('c:  j- 
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gallon  of  the  common  law,  a  strict  compliance  with  its  provisions 
is  required  to  protect  the  officer  and  attaching  creditor  from  Iia« 
bility  for  taking  it.  A  very  simihur  law  exists  in  Maine,  and  ti}C 
same  rules  and  principles  govern  its  execution. 

In  Kentucky  it  is  provided  by  statute  that  when  estate,  real, 
personal,  or  mixed,  is  held  or  covered  by  mortgage,  deed  of 
trust,  or  other  incumbrance,  all  the  right,  title,  and  interest, 
legal  or  equitable,  which  the  mortgagor  or  grantor  has  in  such 
real  estate,  shall  be  subject  to  be  levied  upon  and  sold  by  exe- 
cution, in  the  same  manner  as  such  property  might  have  been 
sold  if  no  such  incumbrance  had  existed;  and  the  purchaser 
shall  take  it  subject  to  such  incumbrance,  and  may  pay  off  and 
discharge  such  incumbrance,  and  thereby  perfect  his  title 
thereto,  in  the  same  manner  as  the  grantor,  mortgagor,  or  any 
other  person  having  an  equity  of  redemption  therein  might 
do,  provided  (in  cases  other  than  the  sale  of  real  estate)  that 
the  purchaser  or  purchasers  of  any  such  mortgaged  property 
shall,  before.he  takes  possession  of  the  property,  give  bond  and 
security  that  he  will  not  vnthin  twelve  months  sell  or  remove 
the  property  out  of  the  state,  but  that  he  will  during  that  time 
have  the  property  at  all  times  forthcoming,  unavoidable  acci- 
dents excepted,  to  any  order  or  decree  of  any  court  of  compe- 
tent jurisdiction.  Under  this  statute  it  was  held,  in  Mclsaac  v. 
Hobbs,  8  Dana,  268,  and  Fagate  v.  Clarkson,  2  B.  Mon.  41  [36  Am. 
Dec.  589],  that  the  property  should  be  taken  into  possession  by 
the  officer  upon  execution  and  held  for  sale;  and  to  these  decis- 
ions our  attention  was  called  by  the  defendant's  counsel.  Such, 
indeed,  is  the  clear  import  of  the  act  itself,  as  it  requires  a  levy 
and  sale  in  the  same  manner  as  though  no  such  incumbrance 
existed.  But  our  statute  makes  no  such  provision,  and  no  rule 
of  construction  can  be  dravm  from  these  cases  in  aid  of  the  power 
claimed  to  seize  the  property  in  possession  of  the  mortgagee, 
and  hold  it  for  the  purpose  of  selling  the  mortgagor's  interest, 
even  before  condition  broken.  This  statute  of  Kentucky  has 
received  a  construction  in  the  case  of  Swigert  v.  Thomas,  7  Dana, 
220,  relative  to  the  rights  of  possession  of  the  purchaser  and  of 
the  mortgagee,  which  strongly  fortifies  many  of  the  views  here- 
tofore expressed,  and  the  rights  of  a  mortgagee,  as  established 
at  the  common  law,  most  fully  maintained.  "  We  have  no  stat- 
ute," says  the  court,  '*  qualifying  this  right;  and  we  are  not 
prepared  to  decide  that  the  prevailing  practice  of  permitting 
mortgagors  to  enjoy  the  possession  and  profits  of  the  mortgaged 
property  until  foreclosure  should  operate  as  a  constrootive  abco- 
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gation  of  the  mortgagee's  oommon-law  right,  or  as  an  implied 
stipiilatioii  enfdtlmg  the  mortgagor,  as  a  matter  of  right,  to  that 
possession  which,  as  a  matter  of  faTor  or  of  convenience,  he  is 
generally  permitted  to  enjoy."  See  also  Dougherty  y.  lArUhicum, 
8  Id.  198. 

We  have  heretofore  treated  this  question  as  though  the  inter- 
est of  a  mortgagor,  if  subject  to  sale  upon  execution,  would  be 
liable  to  seizure  upon  attachment.  It  is  clear  that  such  liability 
could  only  exist,  if  at  all,  when  the  possession  of  the  mortgagor 
is  by  agreement  with  the  mortgagee,  and  before  condition 
broken.  It  is  not  so  clear,  however,  that  such  interest  of  the 
mortgagor  is  liable  to  attachment  in  any  event.  The  remedy  by 
attachment  is  a  special  remedy  unknown  to  the  common  law. 
No  rights  or  powers  are  to  be  acquired  by  implication.  The 
goods  and  chattels  of  the  defendant  not  exempt  from  execution 
are  subject  to  seizure  under  the  writ  The  interest  of  a  mort- 
gagor is  neither  goods  nor  chattels  subject  to  seizure  at  the  com- 
mon law:  it  is  an  equity  of  redemption,  intangible  and  incapable 
of  delivery.  What  we  have  already  said  respecting  the  nature 
of  the  rights  of  a  mortgagee,  and  the  inability  of  an  officer  to 
divest  him  of  his  possession,  applies  with  still  greater  force  to 
an  attachment  The  property  must  be  kept  to  satisfy  any  judg- 
ment which  may  be  rendered  against  the  defendant.  Thus  it 
may  be  detained  from  the  mortgagee  for  an  indefinite  period  of 
time,  and  if  of  a  perishable  nature,  he  may  become  thereby  de- 
prived of  his  title  as  well  as  his  possession,  and  the  whole  secu- 
rity of  the  mortgage  defeated.  No  provision  is  made  by  law  for 
such  contingency,  nor  for  the  discharge  of  the  debt  due  the 
mortgagee  by  the  attaching  creditor.  It  is  only  upon  execution 
Bale  that  a  creditor  can  acquire  any  rights  over  the  property;  no 
judgment  can  be  rendered  against  such  defendant,  and  thus  no 
sale  under  execution  had.  Everything  conspires  to  show  that 
the  remedy  by  attachment  could  not  have  been  intended  to  ex- 
tend to  such  interest  of  a  mortgagor.  The  statute  which  author- 
izes the  sale  of  a  pledgor's  interest  upon  execution  is  in  deroga- 
tion of  the  common  law,  and  must  be  strictly  construed.  Its 
provisions  can  not  be  extended  by  implication  to  any  other  remedy 
than  that  by  execution  sale,  and  especially  not  to  a  special  stat- 
utory remedy  which  is  silent  in  respect  to  it.  The  directions 
and  provisions  of  this  statute  clearly  assume  that  such  right  or 
interest  can  only  be  sold  upon  final  process.  The  seizure  by 
attachment  is  altogether  diflEorent  in  its  nature;  it  being  a  seizure 
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upon  mesne  procesSy  aisd  not  neoessarily  aooompanied  by  a  right 
to  execution  and  sale. 

In  Lyon  y.  Cobuniy  1  Cosh.  278,  the  question  was,  whether 
under  the  statutes  of  Massachusetts  the  interest  of  a  mortgagor, 
which  might  be  seized  in  attachment,  in  which  case  ample  pro- 
visions were  made  to  protect  the  mortgagee's  rights,  could  be 
seized  upon  execution  in  the  first  instance,  and  Qie  courts  held 
that  it  could  not,  as  the  language  of  the  statute  was  appropriate 
to  an  attachment  upon  mesne  process,  but  not  to  a  seizure  or 
taking  upon  execution.  So  in  Snyder  y.  EtU,  2  Dana,  204,  it 
was  held  that  the  interest  of  a  mortgagor  was  not  liable  to  be 
sold  under  a  distress  for  rent.  The  court  say:  *'An  equiiy  of 
redemption  was  not  distrainable  at  common  law,  and  the  stat- 
utes which  subjected  equities  to  sale  under  execution  can  not 
consistentlj  be  so  construed  as  to  embrace  distress  warrants. 
The  policy  of  these  enactments  was  to  substitute  the  liabilities 
of  equities  and  choses  in  action  for  the  ca.  aa.,  and  a  distress 
warrant  is  within  neither  the  letter  nor  spirit  of  the  provisions." 

In  looking  through  the  reports  of  all  the  states,  it  will  be  found 
that  statutes  respecting  the  sale  of  a  mortgagor's  interests  have 
received  a  most  strict  construction,  and  no  right  not  clearly 
within  their  letter  has  been  built  upon  them. 

The  judgment  of  the  court  below  must  therefore  be  affixmedt 
with  costs  to  the  plaintiffs. 

DouoLASs,  J.»  did  not  participate^  baring  decided  the  caoae 
below. 

Chattbl  Mokxoagb  Vbstb  Whou  Titlk  at  Law  GoimiTioirAiXT  n 
Mobtoaoue:  Charter  y.  Sieve$u,  45  Am.  Deo.  444,  and  lijte;  LucheUM  v. 
Towntend,  49  Id.  723;  Bank  qf  RoeheOer  v.  Jones^  65  Id.  290,  29S;  bat  aee 
the  criticism  on  the  principal  caae  in  Flwndan  v.  ChaimherUkxii^  24  Mich,  312; 
313;  and  in  Oardner  v.  Matteson,  38  Id.  203,  it  was  said— where  the  theory 
npon  which  the  court  below  proceeded  was  that  within  the  doctrine  of  the 
principal  case  a  mortgage  of  chattels  operated  as  an  absolute  transfer  of  the 
title  to  the  property  mortgaged,  and  that  the  debt  was  thereby  paid — that 
this  was  not  the  correct  doctrine,  citing  Lucking  v.  H^eMon,  25  Id.  445.  As 
to  the  mortgagee's  right  of  redemption  after  default,  see  Charter  v.  Stevens, 
n^ftrtu 

MORTOAOBB  OF  ChAITBLS  18  B5TITLBD  TO  IMMEDIATE  PO6SB8SIOK,  onleSB 

there  is  a  stipulation  to  the  contrary:  Eggletton  v.  Mtmdy,  4  Mich.  297;  Cfag 
y.  Bidwdl,  7  Id.  531;  Heykmd  y.  Badger,  35  Cal.  410,  all  citing  the  principal 
case;  Caae  y.  WwMp,  80  Am.  Dec.  604;  and  without  such  agreement,  the 
possession  of  the  mortgagor,  if  suffered  to  retain  the  property,  is  deemed  the 
possession  of  the  mortgagee,  so  that  the  latter  may  reduce,  the  property  to 
his  possession  at  any  moment,  and  he  may  maintain  trespass,  troyer,  or  r»> 
flevin  against  a  third  party:  Eggluttm  y  Mwikiy^eitpniu   Bat  parol  Tidioe 


Digitized  by  LjOOQiC 


Jan.  1854.]  Psofue  v.  HiOGiNa  491 

b  inadminible  to  prove  an  nnderatanding  between  the  putlee  that  the  po«> 
•eadon  should  remain  with  the  mortgagor:  Caae  y.  Wtnahip,  supra, 

PSOPXRTT  COVBBSD  BT  CHATTEL  MORTOAOB,  WHXTHBB  LlABLB  TO  EZS- 

ounoN  OR  Atzachmbnt  aoaimst  Mobtoaoob:  See  Fugaie  v.  Clarkmm^  80 
Am.  Dea  580.  The  principal  caae  is  cited  in  Oay  ▼.  Bidwell,  7  Mich.  531, 
to  the  point  that  the  mortgagor  has  no  right  in  the  mortgaged  property  that 
ean  be  taken  and  sold  on  execution;  and  in  Bacon  y.  Kimmd,  14  Id.  201, 
206,  to  the  point  that  personal  property  in  the  possession  of  a  mortgagee  by 
Tirtne  of  a  chattel  mortgage,  after  the  time  for  payment  has  expired,  is  not 
■abject  to  attachment  by  a  creditor  of  the  mortgagor,  and  a  sale  on  execu- 
tion in  such  attachment  is  void.  But  in  Carp  v.  HewiU,  26  Id.  233,  where 
it  was  contended  that  as  a  chattel  mortgage  was  past  maturity  when  an 
execution  was  leyied,  there  was  no  leviable  interest  remaining  in  the  mort- 
gagors, and  that  a  seizure  on  execution  while  in  his  hands  was  consequently 
a  naked  trespass,  conferring  no  right  and  giving  rise  to  no  interest  under  the 
execution  in  favor  of  any  one— to  which,  with  other  Michigan  cases,  the 
principal  case  was  cited — ^the  court  did  not  deem  it  necessary  to  examine 
into  ^e  cases,  because  the  statute  of  1861  was  believed  to  have  a  positive 
application.  So  long  as  the  mortgage  may  be  regarded  as  a  mere  inonm- 
bianoe,  wich  a  continuing  right  in  the  mortgagor,  the  right  to  levy  by  an 
execution  creditor  is  plainly  given.  In  Saunders  v.  Fance,  18  Am.  Dec.  167, 
it  is  held  that  a  mortgagee  of  chattels  may  maintain  trover  against  the  sheriff 
and  the  plaintiff  in  execution  for  seizing  the  mortgaged  property  under  a 
Jhri /aeiku issuedagainst the  mortgagor. 


People  ex  bel.  Lake  v.  H1001N& 

[8  MiaazOAV,  988.] 

EfiiiENUB  IB  Ikadmisbiblb  TO  Show  Imtuitioii  ov  PsBSoirs  YoTDra  lor 

"  H.  L  Higgins  **  to  vote  for  "  Henry  L  Higgins,"  and  to  show  the  iden* 

tity  of  "H.  I.  Higgins''  with  "Henry  L  Higgins.** 
SxATUTx  ov  MicmoAN  Pbesobibino  Makneb  or  KsKFiKO  Ballots  aiteb 

Elbotion  18  Dibbctobt,  and  a  compliance  with  its  provisions  b  not 

requisite. 

Ihiobmation  filed  in  the  name  of  the  people,  on  the  relation  of 
Warner  Lake,  alleging  that  the  defendant,  Henry  I.  Higgins, 
had  unlawfully  entered  into  and  held  the  office  of  judge  of  pro- 
hate  of  the  county  of  Genesee,  and  that  at  an  election  held  No- 
Tember  2,  1852,  ihe  relator  "was  elected  to  that  office.  The  plea 
of  the  defendant  admitted  the  holding  of  the  election,  and 
other  formal  parts  of  the  declaration,  but  claimed  that  he  re- 
ceived the  greatest  number  of  votes  for  the  office,  and  was  duly 
elected.  An  issue  of  fact  being  joined  on  the  plea,  the  court 
found  that  at  the  election  for  judge  of  probate  for  the  couniy  of 
Genesee,  held  November  2,  1852,  Henry  I.  Higgins  received 
one  thousand  one  hundred  and  ninety-five  votes,  Warner  Lake 
one  thousand  two  hundred  and  four,  Henry  L.  Higgins  two, 
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H.  I.  Higgins  seyen,  and  W.  Lake  one.  The  defendant  offered 
to  prove  by  certain  persons  that  they  voted  for  H.  I.  Higgins, 
intending  to  vote  for  Henry  I.  Higgins  for  judge  of  probate^ 
and  also  the  identity  of  H.  I.  Higgins  with  Henry  I.  Higgins; 
but  the  court  excluded'  the  testimony.  The  relator  offered  in 
evidence  the  ballots  of  the  townships  of  Genesee,  Davidson, 
and  Fenton,  in  the  county  of  Genesee,  on  proof  that  they  had 
been  kept  under  the  charge  of  the  township  clerks,  locked  up 
in  ballot-boxes.  The  orifice  on  the  top  of  the  box  of  Genesee 
township  was  unsealed,  while  those  of  the  other  townships  were 
sealed  with  paper.  The  defendant  objected  to  the  testimony, 
but  the  objection  was  overruled,  and  he  excepted  to  the  rolings, 
as  above. 

W.  Hale,  attorney  general,  and  WUcox  and  Oray^  for  the  relator. 

Lothrop  and  Duffield,  for  the  defendant. 

By  Court,  Mabtik,  J.  The  court  properly  excluded  evi- 
dence explanatory  of  the  intentions  of  persons  voting  for  £L  I. 
Higgins,  and  of  the  identity  of  H.  I.  Higgins  and  Henry  I. 
Higgins.  This  question  was  expressly  decided  in  the  People  v. 
TvsdaLe,  1  Dougl.  59,  and  to  that  decision  we  adhere.  It  is  true, 
in  the  People  v.  Van  Cleve,  1  Mich.  362,  Mundy,  J.,  in  deliver- 
ing the  opinion  of  the  court,  says:  **  You  may  go  to  the  ballots, 
if  not  beyond  them,  in  search  of  proof  of  the  due  election  of 
either  the  person  holding  or  the  person  claiming  the  office." 
But  this  remark  was  not  called  for  in  the  case,  and  is  obiter 
dictum. 

The  court  also  properly  allowed  the  ballots  of  the  townships 
of  Genesee,  Davidson,  and  Fenton  to  be  given  in  evidence. 
Whether  there  had  been  a  substantial  compliance  with  the  stat- 
ute in  respect  to  the  manner  in  which  the  votes  were  kept,  it  ia 
immaterial  to  inquire,  as  we  are  clearly  of  opinion  that  this 
statute  must  be  held  directory,  and  that  a  non-compliance  with 
its  provisions  alone  can  not  defeat  the  right  of  the  relator. 


Ballots  Covtau(isq  Oklt  Lhtials  ov  Chbibtxak  Kamb  cav  vot  n 
CouimD:  People  ▼.  CicoU,  16  Mich.  283,  307,  310,  following  the  prin- 
cipal caae.  Bat  in  Cooley't  Const.  Lim.  608,  it  is  said:  "It  woold  seom 
that  where  a  ballot  b  cast  which  contains  <mly  the  initials  of  the  christiaii 
name  of  the  candidate,  it  onght  to  be  sufficient,  as  it  designates  the  psnon 
▼oted  for  with  the  same  certainty  which  is  commonly  met  with  in  oontradi 
and  other  private  writings,  and  the  intention  of  the  voter  can  not  rnesniia 
bly  be  open  to  donbt,"  oonmienting  upon  the  principal  ease  with  oihani 
and  see  People  v.  Cook,  69  Am.  Dec  451. 
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Tub  principal  oase  la  purthzr  cited,  among  others.  In  People  y,  Okott, 
16  ^ich.  324,  per  Cooley,  C.  J.,  to  the  point  that  statutory  provisions  pr»- 
Bcribing  the  conduct  of  elections  are  to  be  regarded  as  directory  only,  ezoepi 
where  they  are  of  such  a  character  that  a  failure  to  comply  with  them  would 
have  the  effect  to  prevent  or  obstruct  the  complete  expression  of  the  popular 
will,  or  the  production  of  satisfactory  evidence  thereof;  and  where  an  in- 
formation was  sworn  to  by  a  county  clerk,  who,  in  signing  the  jurat,  gayo 
the  initials  only  of  his  christian  name,  it  was  held  that  the  signing  of  the 
clerk  was  sufficient,  and  that  People  v.  Tiadale^  1  Dougl.  59,  and  the  principal 
case,  laying  d  >wn  the  rule  that  ballots  containing  only  the  initials  of  the  per- 
son voted  for  can  not  be  counted  as  they  are,  nor  aided  by  parol  evideaosi 
would  sot  bs  eoiteiided  to  embrace  other  cases:  Biet  t.  People^  16  Id.  It. 
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St.  Masun  t;.  Desnoteb. 

Words  abb  Actiovablb  pxb  8x,  when  they  duoge  a  p«ioii  wUli  hitflig 

committed  an  act  for  whichy  if  the  diaigd  were  troe,  he  would  bepoayi- 

able  criminally  by  indictment. 
Words  '*Tou  havx  Stolxn  mt  Brlt**  abb  Aotioitablb  vbb  8b. 
Iktent  with  WmoH  Wobds  wbrb  Spokbn  is  Qubbtiov  that  hat  n 

Left  to  Jubt,  in  an  action  for  alander,  where  the  words  ace  of  donbtfol 

import,  with  the  instraotion  that  if  there  was  an  intsot  to  diaige  the 

crime  of  stealing,  the  words  were  actionable. 
Verdict  will  bb  8xt  Abidb  whbh  Jubt  Aobbb  Eaob  to  Spboift  Sub 

as  dne  to  the  plainti^  and  diyide  the  aggregate  by  twelve^  and  take  the 

quotient  as  the  result. 
Affidatits  of'Jitrobs  abb  IirooMPBTBifT  TO  8how  MnorariKKJt  oo  the 

part  of  the  juiy,  and  thus  impeach  and  a?oid  the  Terdiot 
Affidavits  of  Thibd  Pbbsons  of  Jubobs'  Dbolabations  abb  Iboohfb- 

txnt  to  Show  Misookduct  on  the  part  of  the  jury,  and  thus  Impssnh 

and  avoid  the  verdict. 
Couvsbl's  Commbnt  IK  Addbbssivo  Jubt,  urov  Amoubt  qv  VEBonf 

given  in  a  former  trial  of  the  same  acti<m,  if  assignable  as  error  at  all, 

must  be  objected  to  at  the  time  when  made,  and  not  alleged  as  etrar 

upon  an  ex  parte  affidavit  after  verdict. 
Vbbdict  will  kot  bb  Interfered  with  on  Gboubd  of  BxcBsnrB  Dam- 

AGES,  unless  the  sum  be  so  excessively  laige  and  disproportionate  ss  to 

warrant  the  inference  that  the  jury  were  swayed  by  prejudice,  prefer 

enoe,  partiality,  passion,  or  corruption. 

JdDOMBNT  can  not  BE  AFFIRMED  WITH  TWBLVB  FEB  CbNT  DaMAOBS  AND 

DouBLB  Costs  by  the  supreme  court  of  Minnesota,  under  the  statutes, 
upon  an  appeal  from  an  order  refusing  a  new  trial 

Cabb  for  Blander.    The  words  charged  in  the  deolaxation  were: 
'*  Yon  stole  my  belt"    **  Yon  have  stolen  my  belt.    Ton  migbl 
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98  well  have  stolen  my  belt,  as  you  broke  open  my  two  cassets 
[tnmks]  two  years  ago."  PIea»  tb5  general  issue.  After  the 
elose  of  the  testimony,  the  counsel  for  the  defendant  asked  the 
court  to  charge  the  jury  that  the  words  **  you  have  stolen  my 
belt "  weF>  not  actionable,  and  proof  of  special  damage  was 
necessary  for  a  recovery;  and  that  the  words  "you  haye  stolen 
my  belt;  you  might  as  well  haye  stolen  my  belt,  as  you  broke 
open  my  two  cassets  two  years  ago/'  were  likewise  not  action- 
able, and  proof  of  special  damage  was  necessary;  but  the  judge 
refused  so  to  charge,  and  instructed  the  jury  that  if  they  believed 
the  defendant  intended  to  charge  the  plaintiff  with  stealing,  the 
words  were  actionable.  The  plaintiff  had  a  verdict  for  two 
hundred  and  twelve  dollars  and  fifiy  cents.  The  defendant 
moved  for  a  new  trial,  and  appealed  from  the  order  refusing  the 
same.  The  causes  urged  for  a  new  trial  are  set  forth  in  the 
opinion. 

Bice,  MoUmthead,  and  Becker p  for  the  appellant. 

J.  JJhoater,  for  the  appellee. 

By  Court,  GHAmELD,  J.  This  is  an  action  on  the  ease  for 
verbal  slander,  and  it  is  brought  into  this  court  by  appeal  from 
an  order  made  therein  overruling  the  defendant's  motion  for  a 
new  trial.  The  causes  urged  for  a  new  trial  will  be  considered 
in  the  order  in.  which  they  are  stated  in  the  motion. 

The  first  point  is,  that  **  the  judge  [before  whom  the  cause 
was  tried]  erred  in  diarging  the  jury  that  the  words  'you  have 
stolen  my  belt '  are  actionable."  The  rule  is,  that  words  charg- 
ing a  person  with  having  committed  an  act  for  which,  if  the 
charge  were  true,  he  would  be  punishable  criminally  by  indict- 
ment, are  actionable  per  ee:  Taung  v.  MiUer,  3  Hill  (N.  Y.),  21, 
and  the  cases  there  referred  to  by  the  court.  Stealing  or  lar- 
ceny is  an  act,  a  crime,  thus  punishable.  All  larcenies  were  at 
common  law  felonies.  The  words  ''you  have  stolen  my  belt" 
contain  a  direct  and  unequivocal  accusation  of  the  crime  of  lar- 
ceny, and  are  therefore  actionable.  This  instruction  to  the  jury, 
given  as  it  was  in  the  abstract,  and  without  assuming  that  the 
words  were  proved,  was  correct. 

The  second  point  is,  that  "the  judge  erred  in  charging  the 
jury  that  the  words  'you  have  stolen  my  belt;  you  might  as 
well  steal  my  belt,  as  you  broke  open  my  cassets  two  years  ago,* 
are  actionable." 

This  point  is  not  accurately  stated  according  to  the  instruc* 
tion  given  by  the  judge,  as  contained  in  the  bill  of  exceptions. 
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It  is  there  stated  that  upon  these  words  the  judge  chazged  the 
jury  "  that  if  they  believed  the  defendant  intended  to  charge  the 
plaintiff  with  stealing,  the  words. were  actionable."  He  thus 
left  it  to  the  jury  to  ascertain  and  determine  the  meaning  and 
intent  of  the  words — ^to  give  them  construction  and  application; 
and  in  effect  instructed  them,  as  a  matter  of  law,  that  the 
words  were  actionable  or  not  as  they  should  or  should  not  find 
that  the  defendant  intended  thereby  to  charge  the  plaintiff  with 
the  crime  of  stealing — ^that  if  the  defendant  did  so  intend,  the 
words  were  actionable;  otherwise,  not.  The  question  of  intent 
was  properly  left  to  the  jury,  and  the  rule  of  law  thereon  was 
correctly  given  to  them. 

The  third  point  is,  that  **  the  jury  made  up  their  verdict  by 
agreeing  each  to  specify  a  sum  as  due  to  the  plaintiff,  and  divide 
the  aggregate  of  the  sums  so  q>ecified  by  twelve,  and  to  take  the 
quotient  as  the  result."  If  this  point,  in  the  form  in  which  it 
is  stated,  is  sustained  by  competent  proof,  it  is  conclusive 
against  the  verdict.  The  evidence  adduced  in  support  of  it  is: 
1.  The  affidavit  of  Mr.  Hollinshead,  one  of  the  counsel  for  the 
defendant,  that  two  of  the  jurors  of  the  said  jury  informed  him 
that  the  verdict  ''was  made  up  by  agreeing  that  each  juror 
should  specify  a  sum  as  due  to  the  pliontiff,  that  the  sums  so 
specified  should  be  added  together,  and  the  aggregate  amount 
divided  by  twelve,  and  that  the  quotient  should  be  their  verdict; 
that  the  agreement  thus  made  was  carried  out,  and  the  verdict 
rendered  by  the  jury  was  the  result  thereof."  2.  The  affidavits 
of  two  of  the  said  jurors  to  the  same  effect  and  extent;  one  of 
whom  was  one  of  the  informants  of  Mr.  Hollinshead.  The 
plaintiff  objects  that  these  affidavits  are  neither  admissible  nor 
competent  evidence  to  prove  the  fact  sought  to  be  established 
thereby.    Are  they? 

It  is  now  quite  conclusively  settled  that  the  affidavits  of 
jurors  will  not  be  received  when  offered  to  prove  misbehavior  in 
the  jury  with  regard  to  the  verdict:  1  Greenl.  Ev.,  sec.  252  a. 
This  rule  is  stated  in  very  strong  language  in  Graham's  Prac- 
tice, 2d  ed.,  315:  "In  no  case  will  the  affidavits  of  jurors  be 
received  to  impeach  their  verdict;  the  fact  must  be  established 
by  other  evidence."  The  affidavits  of  the  jurors  offered  in  this 
case  to  show  misconduct  on  their  part,  and  thus  impeach  and 
avoid  the  verdict,  must  be  excluded. 

The  policy  and  reasons  which  exclude,  in  such  cases,  the  affi- 
davits of  jurors  apply  with  increased  force  against  their  dec- 
larations without  oath  to  third  persons.    H  it  is  not  properly 
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allowmble  to  put  a  Terdiot  wiihin  the  power  of  fhe  afBdaTits  of 
jmorSy  how  mueh  less  allowable  it  must  be  to  place  the  same 
verdiot  at  the  meroy  of  their  mere  declarations.  It  would  be 
to  reoeiTe,  as  competent  eyidence,  hearsay,  the  acknowledged 
eoorce  of  which  is  incompetent.  The  proposition  palpably  ex* 
poses  its  own  error  and  impropriety.  The  affidavit  of  Mr.  Hoi- 
Unshead  most  also  be  excluded. 

The  affidavits  upon  which  this  allegation  against  the  verdict 
is  founded  being  excluded,  the  point  is  without  support,  and 
must  be  disregarded.  And  it  would  seem  to  be  unnecessary  to 
refer  to  the  joint  affidavit  of  three  members  of  the  jury,  pro- 
duced by  the  plaintiffs,  to  controvert  it.  It  may,  however,  be 
proper  to  say  that  this  affidavit  was  admissible  to  support  the 
verdict  had  the  evidence  to  impeach  it  been  competent.  It 
shows  that  the  amount  of  the  verdict  was  arrived  at  in  the  man- 
ner alleged  by  the  defendant,  but  it  very  explicitly  denies  that 
there  was  any  agreement  among  the  jurors  by  which  they  were 
to  be  bound  by  the  result  or  precluded  from  objecting  to  it.  It 
states,  substantially,  that  each  juror  was  at  perfect  liberty  to 
object  to  the  result — and  they  did  object— if  not  satisfied;  and 
that  the  operation  was  several  times  repeated;  that  it  was  pro- 
posed as  a  means  of  arriving  at  a  fair  measure  of  damages;  and 
that  the  verdict,  as  finally  rendered,  was  agreed  to  by  discus- 
sion among  the  jurors  as  to  its  justice  and  correctness,  which 
took  place  after  the  sum  had  been  so  found.  The  facts  stated 
in  this  affidavit  do  not  vitiate  the  verdict.  To  have  that  effect, 
5t  should  appear  that  the  jury,  before  ascertaining  the  quotient, 
agreed  among  themselves  to  abide  at  all  events  by  the  con- 
tingent result  as  their  verdict,  and  that  it  was  made  up  and  ren 
dered  accordingly :  Oraham's  Practice,  2d  ed. ,  816.  Such  seems 
to  be  the  rule. 

The  fourth  point  is,  "  that  the  attorney  for  the  plaintiff,  in 
addressing  the  jury,  referred  to  and  urged,  in  support  of  his 
case,  the  amount  of  the  verdict  given  on  the  former  trial." 
This  point  rests  solely  upon  an  affidavit  stating  the  fact  urged  as 
error.  The  point  is  not  of  that  kind  or  character  that  ought  to 
be  allowed  to  stand  upon  ex  parte  affidavits.  The  fact  alleged 
must  have  transpired  in  the  course  of  the  proceedings  upon  the 
trial  in  court,  and  in  the  presence  of  the  counsel  for  the  oppo- 
site party.  Errors  thus  occurring  are  the  proper  subjects  to  be 
included  in  a  bill  of  exceptions  or  case  to  be  settled  by  the 
judge  upon  notice  to  the  oppomte  party.  To  make  this  allega- 
tion of  error — ^if  good  at  aU— effectuiJ,  however  presented,  it 
Am.  Hm.  Vou  lo— ti 
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should  appear  that  the  act  complained  of  was  objected  to  at  the 
time,  the  objection  OYermled,  and  exception  taken.  The  rules 
governing  the  admission  of  eyidence  apply  to  and  control  the 
question  made  bj  this  point;  and  it  can  not  be  contended  thai 
the  admission  of  improper  evidence  to  the  jury,  without  objec- 
tion, can  be  alleged  as  error  upon  affidavit  niter  verdict. 

The  fifth  point  is,  that  **  the  damages  allowed  by  the  jury  are 
excessive."  The  action  is  for  slander.  The  damages  assessed  by 
the  verdict  are  two  hundred  and  twelve  dollars  and  fif  iy  cents. 
It  does  not  appear  that  there  was  any  evidence  in  the  case  to  show 
what  was  the  defendant's  personal  or  pecuniary  rank  and  in* 
fluence  in  sodeiy  at  the  time  when  the  slanderous  words  are  al- 
leged  to  have  been  spoken.  The  words  were  therefore  given  to 
the  jury  without  any  detraction  from  or  aggravation  to  the  injury 
of  the  plaintiff,  which  their  common  and  ordinary  meaning  and 
effect  would  naturally  produce.  It  was  exclusively  the  right 
and  duly  of  the  jury  to  determine  the  extent  of  such  injury, 
and  the  amount  of  damages  which  the  plaintiff  had  sustained 
thereby;  and  in  this,  as  in  all  kindred  cases,  the  liquidation  by 
the  jury  is  conclusive:  unless  the  sum  be  so  excessively  large 
and  disproportionate  as  to  warrant  the  inference  that  they  were, 
in  making  up  their  verdict,  improperly  swayed  by  prejudice,  pref- 
erence, partiality,  passion,  or  oorruption.  The  circumstances  of 
this  case  will  not  warrani  this  court  in  drawing  any  such  infer- 
enoe.  The  order  from  which  the  appeal  in  this  case  was  taken 
must  be  affirmed  with  costs.  The  plaintiff  asks  that  the  judgment 
be  affirmed  with  twelve  per  cent  damages,  and  double  costs.  If 
this  court  was  disposed  to  grant  this  request,  it  has  not  the 
power  to  do  it:  1.  Because  the  appeal  is  not  from  the  judg- 
ment, but  from  theorder  refusing  a  new  trial;  and2.  Because  the 
section  of  the  statute  under  which  the  plaintiff  claims  these 
allowances  (B.  S.  416,  sec.  26)  does  not  apply  to  appeals. 
Double  costs  may,  in  the  discretion  of  the  court,  be  awarded  to 
''the  parly  prevailing  on  a  writ  of  error,"  not  on  an  appeaL 
That  section  of  the  statute  has  been  so  amended-as  to  preclude 
the  recovery  of  damages  by  the  prevailing  party  on  a  writ  of 
error:  Amendments,  p.  18,  sec.  62. 

WcBDS  wmnr  AcnoNABLi  pxb  8b  as  iMPomro  Cbdcs:  See  Cdbmm  ▼• 
ffarwoodf  12  Am.  Deo.  87>  and  note  41,  where  the  priadpal  oeee  it  oritldaad^ 
BriU  r.  OiU,  15  Id.  122;  AmMr.  Coti,  22  U.  d02;  Wfrnmrnr.  Sa^wmrd,  2> 
Id.  601|  QUmtm  v.  LowtU,  24  Id.  96;  Tkompmm  v.  La$k,  26  Id.  91;  Omi- 
MOMV.  fraftert,27Id.635;  IToterf  v. /one*,  29  Id.  261;  JJoeHntv.  IVwrsno^ 
16  Id.  129.    The  prindpsl  OMe  ii  died  in  McOari^  v.  BaneU.  18  i 
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4M,  Mlaying  down  ike  role  that  words  to  be  actionable  in  themselveB  mnst 
charge  an  indictable  offense;  and  in  WeU  v.  Hemrcihan,  28  Id.  ^,  to  the 
p<mit  that  in  an  action  of  slander,  if  the  words  alleged  to  have  been  spoken, 
when  taken  in  their  plainest  and  most  natnral  sense,  and  as  they  would  be  ordi- 
narily nnderstood,  obviously  import  the  commission  of  a  crime  punishable  by 
indictment,  snoh  words  are  actionable  per  $e;  this  seems  to  be  the  rule  in 
Hinnesota. 

AFFmAVRS  OF  JiTBOBS  OAK  VOT  BE  Bbobived  TO  Impkaoh  Yibdiot:  Clark 
V.  Carter,  58  Am.  Dec.  485;  see  also  Nelms  v.  State,  53  Id.  04;  but  see  Pack- 
ard V.  United  ^tatee,  48  Id.  375,  and  notes  to  these  cases.  The  principal 
case  is  dted  in  KnowUon  v.  MeMahon,  13  Minn.  387t  to  the  point  that  on 
motion  for  a  new  trial  a  Juror's  affidavitwill  not  be  received  to  impeach  the 
wrdiota 

YiBBiorwHBrSRAsiDSfOBBxcnsiysDAiiAOis:  B^  McDainkly.  Baca. 
56  Am.  Dec  339,  and  prior  cases  in  note;  Niehoimm  v.  New  York  etc*  R.  R.^ 
Id.  390;  also  MiOmm  t.  Beach,  55  Id.  91.  A  new  trial  will  not  be  granted 
on  the  ground  of  excessive  damages,  where  there  is  any  evidence  to  support 
the  verdict,  unless  it  be  manifest  that  the  jury  were  swayed  by  prejudice, 
partiality,  passion,  or  corruption:  Beamliea  v.  Parmme,  2  Minn.  44,  citing  tha 
principal  case;  and  in  CUyqfSU  Paml  v.  JTafty,  8  Id.  171,  the  principal  case 
la  also  cited  as  one  in  which  the  court  refused  to  interfere  with  the  Jury's  al- 
lowance of  damages. 

Wkkrb  No  Exuuniov  was  Bmevid  oirBoBRn'sBuLDrcK  on  the  ques* 
tioB  of  the  admissibility  of  evidence^  the  point  will  not  be  ooosidefed  by  tha 
Minnsaotosapnmaoowt:  XmnIm' v.  Jb^^MDn,  22  MIbb.  118^  eiting  tlM  ptia- 
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GUBBIE  V.   SXEWABT. 

£97  Hnanm.  69.1 

Bnaor  CoMPUAKai  with  Statdts  Authoiuzino  Pbobati  Court  to  Obdd 
Salb  or  Lands  belonging  to  the  estate  of  a  deoeaaed  petion  most  bi 
shown  in  order  to  render  inch  order  and  the  sale  made  porsaant  to  tt 
valid.  Thia  is  particularly  the  oaae  where  a  special  and  extraordiiiiiy 
power,  not  legitmately  belonging  to  the  joriadiction  of  the  oonrt,  is  con- 
ferred npon  it  by  statnte. 

Wbkbk  Statutb  RBQuntn  Adkhostratok  to  Gnrs  Bokd^  npoa  the  m1o17 
him  of  the  lands  of  hia  inteatate,  conditioned  to  apply  the  prooeedi  of 
the  aale  in  the  aame  way  that  the  lands  woold  have  gone,  hia  omiarioB 
to  give  aooh  bond  renders  the  aale  void. 

Ebbob  to  the  drouit  court  of  Hinds  oounij.  The  opinum 
states  the  case. 

T.  J.  and  F.  A.  B.  Wharton,  for  the  appellant. 

D.  W.  Adams,  for  the  appellees^ 

By  Court,  Hahdt,  J.  The  plaintiff  in  error  broughi  tbtf 
action  against  the  defendants  upon  a  writing  obligatory,  executed 
by  them  to  him  for  the  purchase  money  of  a  tract  of  land  sold 
by  the  plaintiff  under  an  order  of  the  probate  court  of  Hinds 
county.  The  defense  in  the  court  below  was,  in  substance,  that 
the  sale  was  made  without  rightful  autibority,  the  proceedisga 
and  order  of  sale  in  the  probate  court  being  irregular  and  void. 
The  material  facts  necessary  to  be  noticed  appear  in  the  petition 
and  proceedings  in  the  probate  court  The  petition  is  in  the 
name  of  the  plaintiff,  as  administrator  of  Abraham  W  hitft^*^  snd 
the  adult  and  minor  heirs  at  law  of  the  deceased,  and  states  tbii 
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thehdeoeased  left  a  will,  and  thereby  gave  the  whole  of  his  estate, 
real  and  personal,  to  bis  wife  for  life,  and  after  her  death  '*  to  be 
equally  divided  between  his  children  and  the  heirs  of  their 
bodies;"  that  the  widow  had  released  her  life  estate  to  the  lands 
m  question,  and  that  commissioners  were  appointed  by  that 
court  to  divide  the  lands,  who  reported  that  they  were  requested 
not  to  make  the  division,  because  it  could  not  be  made  equally 
and  beneficially  between  all  the  parties.  It  states  **  that  it  is 
to  the  interest  of  the  heirs  and  distributees  aforesaid  that  said 
land  should  be  sold,  and  the  proceeds  distributed  according  to 
law,"  and  ' '  to  promote  the  interest  of  the  heirs  and  distributees," 
an  order  for  the  sale  is  prayed,  as  required  by  the  statute. 
An  order  for  the  sale  was  afterwards  made,  but  no  bond  was 
taken  from  the  administrator  who  was  directed  to  make  the  sale, 
conditioned  to  apply  the  proceeds  in  the  same  way  the  lands 
would  have  gone  if  no  such  order  had  been  made.  The  sale 
was  made  and  reported  to  the  cotirt,  the  report  confirmed,  and  a 
deed  executed  by  the  administrator  to  the  purchaser,  the  de* 
fondant  Stewart  The  verdict  and  judgment  being  for  the  de- 
fendants, the  plaintiff  has  brought  the  case  here  by  writ  of  error. 

Many  incidental  questions  were  raised  in  the  cotirt  below,  and 
have  been  presented  here.  But  the  merits  of  the  case  mani- 
festly depend  upon  whether  it  was  necessary  to  the  validity  of 
the  order  of  sale  that  the  administrator  should  have  executed 
a  bond  for  the  application  of  the  proceeds  of  the  sale,  as  is  re- 
quired by  the  act  of  1880:  Hutch.  Code,  677. 

It  has  been  repeatedly  held  by  this  court  that  a  strict  compli- 
ance with  the  statute  authorizing  the  probate  court  to  order  a  sale 
of  lands  of  a  deceased  person's  estate  must  be  shown  in  order  to 
render  such  an  order  and  the  sale  under  it  valid.  It  was  re- 
garded as  a  matter  of  special  jurisdiction,  which  can  only  be 
exercised  upon  condition  that  everything  has  been  done  which 
the  statute  requires  should  be  done  preceding  the  order  of  sale: 
Flanief^  Bank  v.  Johnson,  7  Smed.  &  M.  464;  Owinv.  McCarroU, 
1  Id.  861;  SmiOi  v.  Denson,  2  Id.  826;  Steavenson  v.  MoBeary,  12 
Id.  9  [61  Am.  Dec.  102].  This  is  the  rule  applied  to  sales  of 
land  l^  order  of  that  court,  when  made  in  the  due  course  of  ad- 
ministration of  the  estate  of  the  deceased,  for  the  payment  of  his 
debts;  and  it  applies  with  greater  force  to  cases  like  the  present, 
where  a  special  and  extraordinary  power,  not  legitimately  be- 
longing to  the  jurisdiction  of  the  cotirt,  is  conferred  upon  it  by 
siatnte.  If  this  order  of  sale,  then,  was  made  in  virtue  of  the 
■et  of  1880,  HutdL  Code,  677,  it  is  clear,  upon  these  principles. 
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that  it  was  tmaufhorized  and  yoid,  for  want  of  the  bond  which 
the  second  section  of  that  act  imperativelj  reqwres  to  be  taken 
by  the  court  at  the  time  of  ordering  the  enle. 

It  is  insisted  in  behalf  of  the  plaintiff  that  the  order  of 
sale  should  be  referred  to  the  act  of  1833,  Hutch.  Code,  679, 
and  is  justified  by  that  act.  That  act  giyes  to  the  court  the 
power  to  order  a  sale  of  lands  at  the  instance  of  parties  claim- 
ing as  joint  tenants,  tenants  in  common,  or  coparceners,  and 
showing  that  an  equal  division  thereof  can  not  be  made.  It  is 
said  by  this  court,  in  Smith  v.  Craig,  10  Smed.  &  M.  451,  to 
apply  only  to  cases  in  which,  by  the  death  of  a  joint  tenant, 
tenant  in  common,  or  coparcener,  his  land  may  descend  to  his 
minor  heirs;  that  it  contemplates  a  division  of  the  proceeds  of 
sale  between  living  parties  and  the  representatives  of  a  deceased 
party.  The  petition  in  this  case  shows  nothing  to  bring  it 
within  that  rule.  On  the  contraiy,  it  is  presented  in  the  names 
of  the  administrator  and  the  heirs  and  distributees  of  the  estate, 
claiming  as  such,  and  not  as  joint  tenants,  tenants  in  common, 
or  coparceners.  The  object  is  stated  to  be  ''  to  promote  the 
interest  of  the  heirs  and  distributees,"  and  **  that  the  proceeds 
should  be  distributed  according  to  law."  But  it  is  isnid  that, 
although  they  do  not  claim  in  the  petition  under  the  exact 
designation  named  in  the  statute,  yet  that  from  the  facts  stated 
showing  their  claim,  they  appear  to  be  joint  tenants.  If  this 
principle  were  correct,  still  the  facts  on  which  it  is  based  are 
noir  sustained  by  the  record,  for  the  petitioners  are  the  adminis- 
trator and  heirs  and  distributees,  who  together  could  in  no 
sense  claim  the  character  of  joint  tenants  or  tenants  in  common 
of  the  land.  But  it  is  proper  to  consider  the  claim  of  the  parties 
upon  the  ground  on  which  they  have  chosen  to  place  it. 

It  is  also  said  that  the  application  for  the  sale  was  made  on 
the  ground  that  an  equal  division  of  the  land  could  not  be 
made.  But  this  alone  would  not  give  jurisdiction  to  the  court 
to  order  the  sale  under  the  act  of  1883,  as  is  above  shown;  but 
that  fact  might  constitute  a  very  good  reason  for  the  exercise  of 
the  power  to  order  a  sale  in  virtue  of  the  act  of  1830.  For  these 
reasons,  we  think  the  order  of  sale  can  not  be  sustained  under 
the  act  of  1833. 

The  petition  and  proceedings  seem  to  be  founded  on  the  act 
of  1830.  The  parties  petitioning,  the  character  of  their  interest 
as  set  forth,  and  the  reasons  assigned,  **  to  promote  the  interest  of 
the  heirs  and  distributees,"  and  to  have  **  the  proceeds  distributed 
according  to  law,"  all  show  that  the  act  of  1880  was  had  in  view. 
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But  an  important  xeqtiisite  under  that  act  was  omitted,  an  error 
of  Teiy  frequent  ocourrenoe  in  such  proceedings,  and  often  re- 
sulting in  great  hardship;  and  it  follows  from  what  is  said  aboTO 
that  the  order  of  sale  and  prooeedings  under  it  are  Toid,  and 
that  no  title  passed  by  the  sale. 

The  judgment  below  is  in  accordance  with  this  Tiew,  and  it 
is  thervtfore  affirmed. 

Statutb  AuTHOBonfo  Sales  or  Diosdkiit's  Lavds  muiv  as  Stbxotlt 
F61XOWED:  Tueherr.  Harrii,  68  Am.  Deo.  688,  note  603;  Menitt  t.  Harrii^ 
bl  Id.  369;  Wcrikf^  ▼.  Johmon^  62  Id.  399,  note  406,  where  other  OMee  are 


Thx  PBDroirAL  cisa  is  cmn  in  Boat  t.  MeFerHUf  87  Mlae.  46,  to  the  point 
that  a  decree  of  the  probate  oonrt  and  a  sale  of  the  land  of  a  deoedent,  made 
without' the  citation  and  notice  required  by  the  statate  appearing  either  bj 
positive  endenoe  or  a  redtal  in  the  reoord,  is  yoid;  and  in  Haiffnu  t.  Meeki, 
liDCSaL  312,  to  the  point  that  the  authority  of  a  probate  ooort  to  order  a  jale  of 
the  real  pix>perty  of  an  inteetate  ii  derived  entirely  from  the  ttatatflb  that 
anch  anthori^  it  limited,  and  oan  be  ezeroiaed  in  the  oaaea  derignated,  and 
In  no  othen. 


SoOTT  V.  N1OHOL8. 

tnMiMiMim,M.] 

AuL  JaBom  or  Fact  must  be  Tbixd  bt  Jury,  if  a  party  deilrea  to  have 
them  ao  tried;  and  the  court  should  grant  him  the  privilege  of  eaoh  a 
trial,  although  the  statute  which  gives  him  the  remedy  he  Is  pursuing, 
may  be  silent  on  the  subject. 

SzATun  or  Ldoxatiohs,  as  Bxrwunr  PamoirAL  Ann  Subbtt,  Baoms 
TO  Kinr  from  the  time  of  the  payment  of  the  del/t  by  the  surety,  and  not 
from  the.  date  of  the  maturity  of  the  original  contract. 

Ebbob  to  the  eirouit  court  ot  Madison  oounigr.  Tha  opinion 
atates  the  case. 

Samuel  8coU,  for  the  appellanL 

Lawwn,  for  the  appellee. 

By  Court,  Fisheb,  J.  The  defendant  in  error  made  a  motion 
an  the  circuit  court  of  Madison  couniy  for  a  judgment  against 
the  plaintiff  in  error,  as  administrator  de  bonis  rum  of  Johnson 
Silverberg,  deceased,  to  recover  the  sum  of  one  thousand  one 
hundred  and  seyenly  dollars,  which  the  defendant  in  erroi  had 
been  compelled  to  pay  as  surety  for  the  intestate  on  a  judg« 
ment  recoyered  in  favor  of  the  Conmiercial  Bank  of  Natchez. 
It  was  contended  on  the  part  of  the  defendant  in  the  court 
below  that  the  statute  giving  this  summary  remedy  is  unconsti* 
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tutional,  and  the  case  of  Smiihy.  Smith,  1  How.  (Miss.)  102,  was 
relied  on  as  autihoriiy  to  support  this  position.  That  case  was,  in 
the  case  of  Woodward  v.  Mayy  4  Id.  889,  oYerruled  by  the  majority 
of  the  cotirt.  The  principles  upon  which  it  rested  have  certainly 
failed  in  many  subsequent  cases  to  receive  the  sanction  of  this 
court,  and  the  statute  may  now  be  regarded  as  free  from  all 
constitutional  objection.  In  practice,  the  court  should  never 
refuse  the  party  the  privilege  of  a  trial  by  jury,  if  desired.  This 
is  unquestionably  the  parties'  right,  and  the  court  will  not  be  de- 
parting from  its  well-established  rules  of  practice  in  granting  it, 
though  the  statute  may  be  silent  on  the  subject.  Issues  of  fact 
in  this  class  of  cases  must  be  tried,  as  all  other  issues  of  fact 
are  tried  in  the  circuit  courts,  by  a  jury  which  may  be  impaneled 
under  the  authority  of  the  court,  for  the  purpose  of  ascertaining 
the  truth  of  the  fkcts  upon  which  the  judgment  is  to  be  pro- 
nounced. 

We  will  notice  but  another  question,  and  it  arises  upon  the 
sixth  instruction  asked  by  the  defendant  below  and  refused  by 
the  court;  the  instruction  is  in  these  words:  ''That  if  the  juiy 
believe  from  the  evidence  that  the  claim  of  the  creditor,  the 
Commercial  Bank  of  Natchez,  against  the  estate  of  Johnson 
Silverberg,  deceased,  was  barred  by  the  statute  of  limitations, 
at  the  time  it  was  paid  by  the  plaintifEs,  then  they  ought  to  find 
for  the  defendant,''  etc.  This  point  has  been  direcUy  decided 
by  the  supreme  court  of  Tennessee,  in  the  cases  of  MdrshaU  v. 
Hudson,  9  Yerg.  57,  and  Maxey  v.  Carter,  10  Id.  621;  and  it  is 
held  that  the  statute,  as  between  the  principal  and  surety,  be- 
gins to  run  from  the  payment  of  the  debt  by  the  surety,  and  not 
from  the  maturity  of  the  original  contract.  These  authorities 
have  both  reason  and  justice  to  recommend  them,  and  we  ac- 
cordingly follow  them  in  the  present  case. 

Judgment  a£Brmed. 

Statutk  or  Limitations  nr  Acnoire  bstwhn  Subxtibb,  Oo-ntoias- 
0B8,  BTO. — The  itatate  of  limitatioiis  begins  to  ran  against  a  anrety  wbo^ 
having  paid  the  debt  of  his  principal,  seeks  to  recover  from  him  what  he  was 
compelled  to  pay  for  him,  not  from  the  time  when  the  principal  debtor  became 
liable,  bat  only  from  the  time  when  the  sarety  aotaally  paid  the  creditor. 
'*An  action  by  a  person  who  has  incurred  the  obligation  of  a  sarety,  against 
the  principal  debtor,  for  his  defaalt,  is  not  barred  by  the  time  which  has 
elapsed  since  the  principal  debtor  became  liable,  bat  from  the  time  only  when 
the  sarety  has  paid  the  creditor: "  Angell  on  lim.,  sec  131;  Wood  on  lim., 
sec.  146;  Brandt  on  Sar.  &  Gaar.,  sec.  199;  OwrrtU  v.  OarreU,  27  Ala.  687; 
Pr€$lar  v.  StaUworth,  37  Id.  402;  Sherwood  ▼.  J>unbar,  6  OsL  53;  Ward  r. 
Henry,  5  Conn.  595;  EM  v.  FKjqten,  47  Oa.  273;  Walker  ▼.  Latkrop,  6  Iowa» 
M6;  GUUepie  y.  CreeweU,  12  GUI  ft  J.  36;  BuUoek  v.  Cam^pbeU,  9  Gill,  laSs 
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Wood  ▼.  Lelaind^  1  Met  387;  Thayer  r.DanieU,  110  Mms.  845;  Barntback  v. 
Raener^  8  Minn.  59;  McLean  ▼.  Bagadale^  31  Miss.  701;  Magee  v.  LeggtU,  48 
Id.  144,  citing  the  prinoipal  case;  Singleton  ▼.  Towneend^  45  Mo.  370;  Burton 
r.  Rutherford,  49  Id.  255;  Od2m  ▼.  G^fMii^eq/;  3  K.  H.  270;  Conn  v.  Cdburn, 
7  Id.  368;  S.  C,  26  Am.  Deo.  746;  Poweli  v.  Johmon,  8  Johns.  240;  ^a^  v. 
Andrus,  6  Cow.  225;  5«tn«tf  ▼.  Cook,  45  N.  Y.  268;  Ponder  v.  Ciar^,  12  Ired. 
L.  242;  Wedeg  Church  v.  Moore,  10  Pa.  St.  273;  Peters  ▼.  BamJ^,  1  HUl 
(S.  C),  234;  JTno^te  v.  Butler,  10  Rich.  Eq.  143;  Tftompeon  v.  Stevens,  2  Nott 
fc  M.  493;  Maaxyy.  Carter,  10  Yerg.  521;  i^eeoM  v.  PvUiam,  7  Baxt.  119; 
Hammond  v.  Myere,  30  Tex.  375.  And  the  same  nile  applies  in  actions  be- 
tween co-soreties.  The  statute  of  limitations  begins  to  ran  between  them 
from  the  time  when  the  debt  is  paid,  and  not  from  the  time  when  the  obliga- 
tion was  entered  into  or  became  doe:  Brandt  on  Sur.  ft  Guar.,  sec.  259; 
BroughUm  v.  Bobinaon,  11  Ala.  922;  Stallufortfi  v.  Predar,  34  Id.  505;  Preslar 
▼.  StaUworih,  37  Id.  402;  May  v.  Vann,  15  Fla.  553;  Wood  v.  Leland,  1  Met. 
887;  Singleton  v.  Towneend,  45  Mo.  379;  Sherrod  v.  Woodard,  4  Dev.  L.  360; 
Camp  V.  Bostwick,  20  Ohio  St  337i^iDio^  v.  Butler,  10  Rich.  £q.  143;  Da»ie$ 
▼.  Humphreys,  6  Mee.  ft  W.  153.  And  CTen  where  a  surety  obtains  an  ex- 
tension of  time  from  the  holder  of  a  note,  and  gives  collateral  secnrity  for  its 
payment,  and  afterwards  pays  the  debt,  the  statute  does  not  begin  to  run 
against  him  until  he  has  actually  paid  the  debt:  Wood  on  Lim.,  sec.  145; 
Norton  v.  HaU,  41  Yt  471.  Wilson,  J.,  deliyering  the  opinion  of  the  court 
in  Norton  v.  HaU,  supra,  said:  "  It  is  clear,  we  think,  that  when  the  liability 
of  the  surety  has,  in  good  faith,  continued  more  than  six  years  from  the  time 
the  note  became  due,  and  the  payment  of  the  note  is  made  by  him,  such  con- 
tinued liability  of  tiie  surety  carries  with  it  the  relation  of  principal  and 
surety,  and  the  liability  of  the  principal  to  reimburse  the  surety  for  the  money 
BO  paid  by  him.  l%e  defendant's  liability  to  his  surety,  the  plaintiff,  was 
not  barred  by  the  statute  of  limitations  at  the  time  the  plaintiff  paid  the  note: 
but  as  between  these  parties,  the  statute  began  to  run  on  the  plaintiff's  daim 
when  he  paid  the  note."  ^e  reason  for  the  rule  stated  above  is  thus  sue* 
cinotly  given  by  Ames,  J.,  delivering  the  opinion  of  the  court  in  Thayer  v. 
Darnels,  110  Mass.  346:  "There  was  an  implied  promise  on  the  part  of  the 
defendant,  as  principal,  to  indemnify  the  surety,  and  to  repay  to  huu  all  the 
money  that  he  might  be  compelled,  in  consequence  of  his  liability  as  surety,  to 
pay  to  the  creditor.  Until  the  surety  has  been  oompelled  to  make  such  pay- 
ment, there  is  no  breach  of  this  implied  promise.  The  cause  of  action  accraes 
then  for  the  first  time,  and  the  statute  of  limitations  then  begins  to  run." 
The  statute  begins  to  run  against  the  right  of  sureties  to  be  subrogated  to  the 
payee's  right  to  securities,  etc,  from  the  time  of  the  payment  of  the  debt  by 
them:  Wood  on  Lim.,  sec.  145:  Bennett  t.  Cobb,  45  K.  Y.  268.  A  surety,  as 
such,  can  not  call  on  his  principal  at  law  until  he  has  actually  paid  the  money. 
Although  a  judgment  be  recovered  against  him,  and  he  be  imprisoned  upon  a 
CO.  so.,  still  that  is  no  satisfaction  to  the  creditor  for  his  debt,  nor  discharge 
of  the  principal  debtor,  and  therefore  it  does  not  entitle  the  surety  to  call 
upon  the  principal  for  money  paid  to  hia  use:  Bodman  v.  Hedden,  10  Wend. 
498. 

The  atatnte  of  limitations  begins  to  run  in  the  case  of  indorsees,  not  from 
the  time  when  they  become  liable  to  pay,  but  from  the  time  when  they  pay: 
Wood  on  Lim.,  sec.  145;  Bowman  v.  Wright,  7  Bush,  375;  Pope  v.  Bowman, 
27  Misi.  194.  The  condition  of  a  mortgage,  executed  by  a  principal  debtor 
to  hia  surety,  to  indemnify  the  latter  against  loss  or  damage  arising  from  the 
payinent  of  the  debt^  is  not  broken  ua^  actual  payment  made  bj  the 
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•oretj,  and  bit  right  to  foteolpte  the  mortgi^  doet  not  aooroe  until  thai 
date:  McLean  ▼.  BagsdaU,  81  Id.  701.  Where  an  agent  ■nffsn  damage 
from  a  failure  of  the  oonsideration  of  a  oontraot  made  for  his  principal, 
the  statute  of  limitations  begins  to  run  in  bar  of  his  action  against  the 
principal  to  be  refunded  his  loss,  not  from  the  breach  of  the  contract,  but  from 
the  time  when  the  damage  was  incurred:  Legare  y.  Fnuer,  3  Strobh.  377. 
In  the  case  of  Orave$  v.  John$oi^  48  Conn.  100;  S.  C,  40  Am.  Rep.  102,  the 
plaintiff,  at  the  defendant's  request  and  for  his  aooommodatjon,  signed  as 
surety  a  note  held  by  the  defendant  and  payable  to  his  order,  upon  a  secret 
agreement  between  them  that  the  defendant  would  not  transfor  it,  and  that 
if  the  principal  did  not  pay  it  the  plaintiff  should  not  be  held.  The  defend- 
ant transferred  the  note,  and  the  plaintiff  was  compelled  to  pay  it;  and  in  an 
action  to  recover  the  amount  paid,  it  was  decided  that  the  statute  of  limita- 
tions did  not  attach  until  the  plaintiff  was  compelled  to  pay  the  note. 

If  a  surety  pays  in  land  or  other  property,  he  may  recover  as  well  as  if  he 
paid  in  money:  AinsUe  v.  Wilson,  7  Cow.  662.  And  a  surety  who  pays  his 
principal's  debt  by  giving  his  own  note  may  recover  from  him  the  amount 
equitably  due  to  him:  Jordam  v.  Adams,  7  Ark.  848;  especially  where  such 
note  is  expressly  received  as  money:  Elvnod  v.  Deifendar/,  5  Barb.  898.  But 
in  Indiana  it  seems  he  can  not  maintain  an  action  until  he  has  paid  themon^: 
PUter  V.  Barman,  7  Blackf.  112;  BenneU  v.  Buchanan,  8  Ind.  47;  Bamim  v. 
Botmns,  69  Id.  346.  As  to  when  the  giving  of  a  note  is  oonaidered  payment 
of  a  pre-existing  debt,  see  BalsUm  v.  Wood,  68  Am.  Dec  604,  note  609; 
Hatch  V.  Bammn,  66  Id.  69,  note  61;  MeUedge  v.  Boston  Iron  Co.,  61  Id.  6(^ 
note  73;  Arnold  v.  Ddano,  60  Id.  764,  note  760;  CosUmt  v.  Davies,  46  Id.  311, 
note  314;  Wolfv.  Itnk,  44  Id.  141,  note  144,  where  the  inrior  cases  are  col- 
lected. Where  a  surety,  an  accommodation  indorser,  pays  part  of  a  judgment 
obtained  against  him  and  gives  his  note  for  the  balance,  which  is  accepted  by 
the  plaintiff  in  satisfaction  of  the  judgment  and  in  full  of  his  daim,  the  cause 
of  action  of  suoh  surety  against  his  principal  to'recover  as  for  money  paid  is 
perfect,  and  the  statute  of  limitations  then  begins  to  run:  Bodman  v.  Hedden, 
10  Wend.  498.  And  **  the  rule  may  be  said  to  be  thatso  long  as  any  liabil- 
ity on  the  maker's  part  upon  the  original  debt  remains,  the  surety  has  no 
right  of  action  against  him,  and  consequently  tho  statute  does  not  begin  to 
run  against  him;  but  although  the  surety  may  not  have  paid  the  debt  in 
money,  yet  if  he  has  in  any  manner  assumed  the  debt,  so  that  the  maker^ 
liability  upon  it  is  at  an  end,  from  that  time  the  statute  begins  to  run  against 
the  surety:"  Wood  on  lim.,  sec  146;  HiU  v.  Sharer,  84111.  9. 

The  statute  begins  to  run  in  favor  of  sureties  on  the  bonds  of  exeontors  or 
administrators,  on  account  of  the  devastavUot  their  principals,  from  tho  time 
of  the  judicial  ascertainment  of  their  liability,  not  from  the  date  of  their  act- 
ual acts  of  negligence  or  maladministration:  Bivers  v.  Flinn,  47  Ala.  481; 
Frttwea  V.  McLemore,  62  Id.  124;  Wright  v.  Lang,  66  Id.  389;  Bonner  v. 
Young,  68  Id.  35;  Adatnsy.  Jones,  Id.  117.  And  a  right  of  action  on  a  guard- 
ian's bond,  to  recover  from  the  sureties  the  amount  remaining  in  the 
guardian's  hands,  first  aocrues  to  the  ward  when  such  amoxmt  is  judicially  as* 
certoined  by  the  probate  court  on  the  settlement  of  the  guardian's  final  account: 
I^ewton  V.  Hammond,  38  Ohio  St.  430.  So  where  the  name  of  the  payee  of  a 
draft  is  forged,  the  statute  does  not  begin  to  run  in  fiivor  of  intermediate 
indorsers,  against  the  drawee  who  has  paid  the  debt  and  charged  the  drawer, 
until  judgment  has  been  obtained  by  the  drawer  against  the  drawee  for  the 
amount  charged  and  paid:  MerchanUf  National  Bank  qf  BaMmort  v.  iWif 
I^mtionat  Bank  qf  Baltimore,  4  Hughes,  9. 
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The  statate  of  limitatioiis  begins  to  nm  In  favor  of  a  larety  or  guarantor 
from  the  time  when  he  beoomes  liable  to  lait  Brandt  on  Snr.  ft  Gnar.,  see. 
1590;  Oavemary,8Umwn,  11  Ala.  679;  Keller  v.  Rhoadt,  39  Pa.  St.  513;  Bank 
rf8.  C.  v.  KtuMs,  10  Rich.  L.  543.  It  begins  to  mn  in  favor  of  the  goarantor 
when  the  promisee  has  taken  all  the  requisite  steps  to  charge  him  with 
liability,  and  his  liability  under  his  oontraot  to  pay  the  debt  is  complete,  and 
thia  pwiod  can  not  be  prolonged  by  the  promisee  by  hui  unreasonably  delay- 
ing to  take  these  steps:  Wood  on  Lim.,  seo.  146;  Colvin  v.  Buckle^  8  Mee. 
ft  W.  680. 

Where  the  guaranty  is  absolute,  the  guarantor's  liability  to  suit  arises  at 
the  same  moment  that  the  action  accrues  against  the  principal,  or  if  a  period 
is  fixed  in  the  guaranty  itself,  then  when  that  time  arrives:  Wood  on  Lim., 
sec.  146;  Lane  v.  LevilUan,  4  Ark.  76;  Breed  v.  HUlhouae,  7  Conn.  523; 
Diekermm  v.  £>erriek§on,  39  UL  574;  Beebe  v.  Dudley,  26  N.  H.  249;  SirmmM 
V.  SUeU,  36  Id.  73;  Brovm  v.  Curtis*,  2  N.  Y.  225;  Ege  v.  Bamitt,  8  Pa.  St. 
904;  Koch  v.  Melhom,  25  Id.  89;  BoberU  v.  Biddle,  79  Id.  468;  Taneey  v. 
Brium^  3  Sneed,  89;  Smith  v.  Ide,  3  Vt  301;  IToyet  v.  NichoU,  28  Id.  160. 
But  in  case  of  a  contingent  guaranty,  the  statute  begins  to  run  in  favor  of  the 
guarantor  only  from  the  time  when  the  necessary  steps  to  fix  his  liability 
have  been  taken:  Wood  on  lim.,  seo.  146. 

Where  a  note  payable  by  installments  is  paid  by  a  surety,  the  statute 
begins  to  run  against  him  from  the  time  he  pays  each  installment:  BuUoeh  v. 
Campbell,  9  Oill,  182.  Sureties  who  have  each  paid  a  part  of  the  debt  for 
the  principa'  have  a  severd  right  of  action  against  him  for  indemnity,  and 
the  statute  runs  against  each  from  the  time  he  pays  his  part:  Wood  on  Lim., 
•ec  145;  Peabody  v.  Chapman,  20  N.  H.  4ia  "A  party  acquires  a  right  to 
ocmtribation  as  soon  as  he  pays  more  than  his  share,  but  not  till  then;  and 
consequently  the  statute  of  limitatioos  does  not  begin  to  run  until  then:"  1 
Parsons  on  Cont.  36;  Ponder  v.  Carter,  12  Ired.  L.  242;  Beeoea  t.  Pulliam,  9 
Baxt.  158;  Daviee  v.  Humphreys,  6  Mee.  ft  W.  153;  If  an  infant  purchases 
necessaries,  and  gives  a  promissory  note  signed  by  himself  and  a  surety,  and 
the  surety  afterwards  pays  the  note,  he  is  entitled  to  reoover  of  the  infant 
the  amount  so  paid,  and  the  cause  of  action  arises  when  the  surety  pays  the 
note:  C^ynn  t.  Cobwm,  7  N.  H.  368;  S.  C,  26  Am.  Dec  746.  When  a  surety 
on  a  promissory  note  pays  the  holder  before  the  note  is  payable,  a  cause  of 
action  against  his  principal  for  indenmity  accrues  at  the  time  when  the  note 
becomes  payable,  and  not  before,  and  the  statute  of  limitations  begins  to  run 
from  that  time:  Wood  on  lim.,  sec  145;  TiUoteon  v.  Boee,  11  Met.  299.  But 
a  surety  must  be  under  some  legal  obligation  to  pay  the  debt  in  order  to  be 
able  to  sue  for  contribution.  A  surety  who  pays  a  debt  after  it  is  barred  by 
the  statute  of  limitations  can  not  compel  his  co-surety  to  contribution:  Wood 
on  Lim.,  sec  145;  Kimble  t.  Cummins,  3  Mete  (Ky.)  327;  Coche  v.  Hoffman, 
6  Lea,  105;  S.  C,  40  Am.  Rep.  23. 

Where  two  persons  execute  a  note,  one  as  principal  and  the  other  as  surety, 
and  a  judgment  obtained  upon  the  note  is  paid  by  the  surety,  the  obligation 
of  the  principal  to  repay  the  surety  Ib  not  founded  upon  a  written  instrument,** 
within  the  meaning  of  the  California  statute  of  limitations.  And  if  more 
than  two  years  have  elapsed  after  payment  before  tbe  bringing  of  the  suit^ 
the  action  is  barred:  Chipman  v.  MorriU,  20  Cal.  130. 

Thx  fbinoipal  oasb  is  ottbd  in  Isom  v.  Mississippi  Central  B.  B,  Oo,,  ^ 
Miss.  810,  to  the  point  that  issues  of  fact,  in  eases  where  the  statntaantlioriisa 
r  judgment!  should  be  tried  as  in  other  oases  by  a  jury. 
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Right  ro  Trial  bt  Jubt:  See  InhabUantsi^  Saeo  ▼.  Wentworth^  A8  Am. 
Dec.  780,  note  791. 

Decision  or  All  Quxsnovs  or  Fact  must  bb  Lett  to  Jubt:  See  State  ▼. 
Oroteau,  M  Am.  Dec.  90,  note  119,  where  other  cases  are  ooUeoted. 


Williams  v.  Gammaoe. 

[27  MmzsuFPZ.  X9.] 

Act  Authokizing  Levy  roB  Lbvbb  Pubposbs  or  UmroBic  Tax  of  nol 
exceeding  ten  cents  per  acre  on  all  lands  in  a  certain  connty  lying  within 
ten  miles  of  the  Mississippi  river,  and  a  uniform  tax  of  not  exceeding  five 
cents  per  acre  on  all  lands  in  said  connty  lying  ten  miles  from  said  river, 
prescribes  a  role  of  taxation  for  all  the  taxable  lands  in  the  connty,  as 
well  for  those  lying  beyond  the  range  of  ten  miles  from  the  river  as  for 
those  lying  within  ten  miles  of  it. 

Act  Which  Exempts  rROM  Taxation  roB  Levee  Pubposes  lands  lying 
between  the  river  and  the  levee  does  not  confer  exclnsive  privileges  upon 
the  owners  of  snch  lands,  and  does  not  violate  the  constitntional  provis- 
ions "  that  all  freeman  are  equal  in  rights,"  and  "  that  no  man  or  set 
of  men  are  entitled  to  exclusive,  separate,  public  emoluments  or  privileges 
from  the  community  but  in  consideration  of  public  services."  These 
provisions  declare  that  honors,  emoluments,  and  privileges  of  a  personal 
and  political  character  are  alike  free  and  open  to  all  the  citizens  of  the 
state;  but  they  have  no  reference  to  the  private  relations  of  the  citizens, 
nor  to  the  action  of  the  legislature  in  passing  laws  regulating  the  domestic 
policy  and  business  affidrs  of  the  people,  or  any  portion  of  them. 

PowxB  or  Taxation  and  Mannxb  or  Etewcising  It  Belong  to  Lboib- 
LATUBE,  subject  tosuch  restrictions  as  the  constitution  imposes;  and  such 
power,  while  exercised  within  the  scope  of  the  grant,  is  subject  alone  to 
the  legislative  discretion,  with  which  the  judicial  tribunals  have  no  right 
to  interfere,  simply  because  in  their  judgment  the  action  of  the  legisla- 
ture is  contrary  to  the  principles  of  natural  justice. 

Whxbe  JuBiSDicnoNAL  Facts  DO  NOT  APFEAB  or  Bboobd,  their  existence 
may  be  proved  cUiunde.  And  where  it  sufficiently  appears  that  a  special 
meeting  of  the  board  of  police  was  held  after  the  notice  required  by  law 
had  been  given,  such  meeting  is  shown  to  have  been  legaHy  held,  not- 
withstanding the  record  does  not  show  that  previous  notice  was  given. 

Lbgislatubb  mat  Submit  to  Detebmination  or  Those  Intended  to  be 
ArrECTED  BT  Act,  whether  they  will  carry  out  its  provisions  or  not 
And  an  act  which  provides  that  if  a  majority  of  the  legal  voters  of  the 
county  to  be  affected  thereby,  within  a  certain  time,  enter  a  written  pro- 
test against  its  provisions,  before  the  board  of  police,  the  act  shall  become 
void  and  of  no  binding  force,  is  not  unconstitutionaL 

Kmfosition  or  Tax  upon  All  Lands  within  Cxbtain  County,  for  tiie 
purpose  of  establishing  a  work  of  improvement  for  the  general  good  and 
benefit  of  all  persons  interested  in  such  lands,  it  not  a  taking  of  private 
property  for  a  public  use,  but  ia  a  Intimate  ezeroiae  of  th«  power  id 
I  by  the  legislature. 
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FowxR  TO  Sill  Lavini  uton  Failubs  to  Pat  Tax  kfviad  Iheraoii  It  a 

mere  inddent  to  the  power  of  tftxatjon. 
'  Lboislatubx  has  Powxb  to  Imposb  Tax  ov  Logal  Distbzot  for  the  ooo« 
strnctioD  of  local  public  improvementi. 
giXB  OF  Lahb  los  Taxis,  arxb  Sxktigi  of  Ikjuvotiok  upon  the  com- 
misiionen  who  levied  the  tax,  enjoining  them  ''from  coUecthig  or  pio- 
oeeding  to  ooUeot"  the  tax  on  rach  land,  ia  ixregolar  and  will  be  eel 


ande. 

Ebbob  to  the  superior  court  of  chanoeiy.  The  opinion  states 
the  case. 

W.  O.  and  A.  K.  Smedes,  for  the  appellant. 

JD.  O.  WiUia$n8,  pro  Be. 

By  Oonrty  Habdt,  J.  The  appellant  filed  this  hill  in  the  sn- 
perior  court  of  chancery,  ta  enjoin  the  collection  of  a  tax  of  fiye 
cents  per  acre,  assessed  upon  his  lands  lying  in  Issaquena  county, 
by  the  board  of  police  of  that  county,  by  virtue  of  an  act  passed 
t^  the  legislature,  and  approved  on  the  twentieth  of  February, 
1850,  '*  to  provide  for  the  erection,  repair,  and  preservation  of 
levees  on  the  Mississippi  river,  in  the  county  of  Issaquena/' 

The  bill  charges,  in  substance,  that  the  proceedings  of  the 
board  of  police  were  not  in  accordance  with  the  act  authorizing 
the  levy  of  the  tax,  in  many  respects:  1.  It  was  made  the 
duty  of  the  board,  immediately  after  the  passage  of  the  act,  to 
appoint  the  levee  commissioners,  freeholders  and  residents  of 
the  county.  But  this  duty  was  not  performed  until  the  month 
of  July,  and  the  persons  appointed  are  believed  not  to  be  free- 
holders. 2.  That  the  act  made  it  the  duty  of  the  commis- 
sioners when  appointed  **  to  estimate  the  probable  cost  of  said 
levee  or  levees,  and  report  the  same  to  the  president  of  the 
board  of  police,  who  shall  levy  and  assess  a  uniform  tax,  not  ex- 
ceeding ten  cents  per  acre,  upon  all  lands  lying  on  or  within 
ten  miles  of  said  Mississippi  river  in  said  county  subject  to 
taxation;  and  a  uniform  tax  of  not  exceeding  five  cents  per  acre 
on  all  lands  in  said  county  subject  to  taxation  lying  ten  miles 
from  said  Mississippi  river,"  etc.  But  the  board  of  police 
assessed  the  tax  upon  complainant's  lands,  and  were  proceeding 
to  collect  it,  without  any  estimate  of  the  probable  cost  of  the 
work,  or  of  the  facts  upon  which  it  was  based,  being  made  by 
the  commissioners  and  reported  to  the  board  of  police.  8. 
That  complainant's  lands  lying  more  than  ten  miles  from  the 
Mississippi  river  were  not  subject  to  the  tax,  the  act  only 
applying  to  lands  lying  ten  miles  from  the  river.  4.  That 
the  eleventh  section  of  the  act  which  exempts  from  tax  lands 
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lying  between  the  line  of  the  levee  and  the  MiflBJawppi  river,  so 
as  to  be  without  protection  from  the  levee,  is  unconstitutional,  . 
because  it  confers  ''  exdusiye  privileges"  on  the  owners  of  such 
lands.  5.  That  the  twelfth  section  of  the  act  provides  ''that 
if  a  majority  of  the  legal  voters  who  are  landholders  or  house- 
holders in  said  county  shall  enter  a  written  protest  against  the 
provisions  of  the  act  before  the  board  of  police,  at  their  first 
meeting  after  the  fourth  of  July  next  (after  its  passage),  setting 
forth  their  objections  to  the  act,  then  tiie  act  should  be  void,  and 
of  no  binding  force; "  and  the  board  was  also  required  to  make 
this  protest  a  matter  of  record,  to  have  it  published  in  the  news- 
papers, and  to  furnish  a  certified  copy  of  it  to  the  secretary  of 
state.  The  bill  diarges  that  at  the  time  specified  in  the  act  a 
written  protest,  signed  by  twenty-four  of  the  qualified  voters  of 
said  county,  who  constituted  a  majority  of  said  voters,  was  pre- 
sented, objecting  to  the  provisions  of  the  act;  but  that  the  board 
determiiied  that  they  did  not  constitute  a  majority  of  such  voters. 
The  bill  prays  for  discovery  as  to  the  means  by  which  the  board 
ascertained  that  the  twenty-four  signers  were  not  a  majority  of 
the  voters  of  the  county. 

The  complainant  alleges  that  bis  lands  subjected  to  this  tax  lie 
from  eleven  to  fourteen  miles  from  the  Mississippi  river;  that  a 
portion  of  them  lies  on  the  east  side  of  Deer  creek,  and  oonsisti 
of  a  cypress  brake,  subject  to  overflow,  and  valuaUe  only  on 
that  account,  and  much  the  larger  portion  of  the  lands  are  abofe 
overflow,  and  in  no  wise  benefited  by  the  levee,  only  a  small  pari 
of  the  back  land  being  subject  to  overflow;  and  that  the  cyproip 
brake  is  greatly  injured  by  the  levee. 

The  answers  of  the  defendants,  the  president  of  the  board  ol 
police  and  the  levee  commissioners,  admit  that  the  levee  com- 
missioners were  not  appointed  until  the  month  of  July,  1860, 
but  state  that  the  appointments  were  made  as  soon  after  an  ao- 
thentic  copy  of  the  act  could  be  procured  by  the  board  as  tbej 
conveniently  could,  all  due  diligence  being  used  to  have  the  ap* 
pointments  made  at  an  earlier  date,  and  that  they  were  made  in 
ample  time;  and  they  aver  that  the  persons  so  appointed  were  at 
the  time,  and  still  are,  freeholders,  according  to  the  provisiona 
of  the  act.  They  deny  that  the  commissioner  did  not  make  an 
estimate  of  the  probable  cost  of  the  work,  and  report  the  facta 
on  which  the  board  were  authorized  to  make  the  assessment,  and 
aver  that  the  estimate  and  report  were  made,  and  the  action  ot 
the  board  predicated  thereon,  according  to  the  provisions  of  the 
act*    They  insist  that  by  a  just  and  proper  construction  ol  the 
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ict,  the  complainant's  lands,  though  lying  more  than  ten  miles 
from  the  Mississippi,  are  subject  to  the  tax  of  five  cents  per  acre 
assessed  upon  them;  and  admit  the  statements  of  fact  in  rela- 
tion to  the  situation  and  character  of  the  lands  as  set  forth  in  the 
bill,  but  deny  that  they  entitle  him  to  any  relief  against  the  pay- 
ment of  the  tax. 

They  admit  that  a  \mtten  protest  in  opposition  to  the  act, 
signed  by  twenty-two  of  the  qualified  voters  of  the  county,  was 
presented  to  the  board,  as  stated  in  the  bill,  and  state  that  no 
other  protest  was  presented.  They  admit  that  this  protest  was 
not  published  in  any  manner,  because  they  aver  that  it  was  not 
signed  by  a  majority  of  the  legal  voters  of  the  county,  who  were 
more  than  three  times  the  number  of  the  signers  to  this  protest, 
and  that  this  was  a  notorious  fact  throughout  the  county,  known 
personally  to  every  member  of  the  board  of  police,  and  made 
manifest  by  every  election  which  has  taken  place  in  the  county 
since  its  organization.  They  insist  that  the  act  is  valid  and  consti- 
tutional, and  that  the  proceedings  under  it  have  all  been  regular. 

The  complainant  afterwards  filed  a  supplemental  bill,  stating 
that  after  the  issuing  and  service  of  the  injunction  granted  on 
the  original  bill,  upon  the  president  of  the  board  of  police  and 
the  levee  commissioners,  the  sheriff  and  tax  collector  of  Issa- 
quena county  proceeded  to  sell  the  lands  mentioned  in  the  bill, 
in  violation  of  the  injunction  for  the  payment  of  the  taxes  in  con- 
troversy, and  has  executed  a  deed  for  the  same  to  George  N. 
Plarks,  one  of  the  defendants,  for  the  use  of  said  levee  commis- 
sioners, which  deed  and  sale  he  prays  may  be  set  aside  and 
declared  void.  It  further  states  that  it  was  at  a  special  term  of 
the  board  of  police  that  the  lands  in  question  were  assessed, 
and  that  the  record  of  said  board  of  police  does  not  show  that 
ten  days'  previous  notice,  posted  at  the  court-house  door  of  said 
county,  had  been  given  for  the  convention  of  said  board  of  po- 
lice, and  that  no  such  notice  was  given  as  is  required  by  law. 

The  defendants  answer  and  admit  the  sale  of  the  land  by  the 
flheriff,  but  can  not  state  whether  it  was  after  he  had  received 
and  served  the  injunction.  They  claim  that  the  sale  was  made 
in  good  faith  and  in  accordance  with  the  law,  and  should  stand. 
They  admit  that  the  lands  were  assessed  at  a  special  term  of  the 
board  of  police,  and  that  the  record  of  the  board  does  not  show 
that  ten  days'  previous  notice  of  the  meeting  of  the  board  had 
been  given  as  stated  by  complainant,  and  they  aver  that  such 
notice  waa  duly  and  legally  given,  and  insist  that  it  is  not  sa* 
4;iiired  to  be  shown  by  the  record  that  it  was  given. 
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It  appears  by  an  exhibit  in  the  record  that  the  le?ee  oommis- 
sioners  made  ibeix  estimate  and  report  to  the  board  of  police, 
which  was  received  and  acted  upon  by  the  board.  The  facts 
stated  in  the  original  bill,  in  relation  to  the  situation  and  char- 
acter of  the  complainant's  lands,  were  established  by  testimony; 
and  it  is  also  shown  that  the  complainant's  lands  were  sold  by 
the  sheiiff  for  the  leree  taxes,  after  the  injunction  had  been  re- 
ceived  and  served  by  him  on  the  defendants;  that  the  sale  was 
made  in  the  presence  of  two  of  the  defendants,  the  levee  com- 
missioners, one  of  whom  was  Parks,  to  whom  the  deed  was 
made,  and  that  they  used  no  e£fort  to  prevent  the  sale,  but  per- 
mitted it  to  be  made.  Upon  the  final  hearing  the  chanoellor 
dismissed  the  bill,  and  the  complainant  took  this  appeal.  Sev- 
eral of  the  grounds  of  relief  set  up  in  the  original  bill  are  met 
and  obviated  by  the  answers,  and  appear  not  to  be  insisted 
upon  here  by  the  appellant.  Our  attention  will  therefore  be 
directed  to  such  points  of  objection  only  as  have  been  presented 
here  in  his  behalf. 

The  first  of  these  objections  is,  that  the  act  did  not  authorise 
a  tax  for  levee  purposes,  upon  land  lying  more  than  ten  miles 
from  the  Mississippi  river.  The  act  authorijees  '^a  unifonn 
tax,  not  exceeding  ten  cents  per  acre,  upon  all  lands  lying  on  or 
within  ten  miles  of  the  river  in  said  county  subject  to  taxation; 
and  a  uniform  tax  of  not  exceeding  five  cents  per  acre  on  all 
lands  in  said  county  subject  to  taxation  lying  ten  miles  from 
the  Mississippi  river."  Taking  these  two  clauses  of  the  act  to- 
gether, we  do  not  think  that  there  is  any  room  for  doubt  as  to 
the  intention  of  the  legislature.  It  is  clear  that  a  rule  of  tax- 
ation was  prescribed  for  all  taxable  lands  in  the  county:  1« 
As  to  the  lands  lying  on  the  river  or  within  ten  miles  of  it;  and 
2.  As  to  all  the  lands  in  the  couniy  lying  beyond  that  range. 
Neither  the  language  nor  the  purpose  of  the  act,  nor  the  practi- 
cal application  of  it  to  cases  upon  which  it  might  operate,  would 
justify  the  construction  that  lands  lying  more  than  ten  miles 
from  the  river  were  not  embraced  by  the  latter  clause.  Such  a 
construction  would  render  the  danse  nugatory,  for  if  the  lands 
lay  within  ten  miles  from  the  river,  they  would  be  covered  by 
the  prior  clause,  and  be  subject  to  a  tax  of  ten  cents  per  acre; 
and  by  this  construction,  if  they  lay  beyond  the  line  of  ten  miles 
distance  from  the  river  they  would  be  subject  to  no  tax,  so  that 
there  would  be  no  lands  upon  which  this  clause  could  operate 
but  those  immediately  on  the  line  at  ten  miles  distance  from 
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the  riyer,  which,  being  piaotically  incapable  of  measmement, 
could  not  be  subject  to  taxation. 

The  next  objection  is  that  the  elerenth  section  of  the  act, 
exempting  from  taxation  lands  lying  between  the  river  and  the 
levee,  confers  exdusiTe  pririleges  upon  the  owners  of  such  lands, 
and  is  therefore  in  riolation  of  the  first  section  of  the  first  arti- 
cle of  our  constitution. 

If  this  were  admitted,  it  would  not  destroy  the  whole  act,  for 
it  is  well  established  that  one  part  of  an  act  may  be  unconstitu- 
tional and  void,  and  other  parts  of  the  act  not  necessarily  de- 
pendent upon  it  be  valid.  And  this  objection,  while  it  might 
be  good  ground  for  subjecting  the  property  referred  to  to  the  tax, 
furnishes  no  sufficient  reason  why  the  appellant's  lands  not  em- 
braced by  the  obnoxious  section  of  the  act  should  not  be  sub- 
jected to  the  operation  of  those  parts  of  the  act  embracing  them, 
and  which  are  in  themselYes  not  liable  to  constitutional  objec- 
tion. 

But  the  section  in  question  is  not  liable  to  the  objection  urged 
against  it.  The  clause  of  the  constitution  referred  to  declares,  as  a 
part  of  the  organic  law  of  this  state, '^  that  all  freemen  are  equal  in 
rights,"  and  *  *  that  no  man  or  set  of  men  are  entitled  to  exclusive, 
separate  public  emoluments  or  privil^;es  from  the  communiiy 
but  in  consideration  of  public  sendees."  The  principle  here  an- 
nounced is  that  of  equaliiy  in  political  rights,  and  a  denial  of  all 
title  to  individual  privileges,  honors,  and  distinctions  from  the 
oommuniiy  but  for  public  services.  It  was  directed  against 
superiority  of  personal  and  political  rights,  distinctions  of  rank, 
birth,  or  station,  and  all  claims  to  emoluments  from  the  commu- 
nity, by  any  man  or  set  of  men,  over  any  other  citizen  of  the 
Btate.  It  declares  that  honors,  emoluments,  and  privileges  of  a 
personal  and  political  character  are  alike  free  and  open  to  all 
the  citisens  of  the  state.  But  it  has  no  reference  to  the  private 
relations  of  the  citizens,  nor  to  the  action  of  the  legislature  in 
passing  laws  regulating  the  domestic  policy  and  business  afiEicdrs 
of  the  people,  or  any  portion  of  them.  Such  matters  are  left, 
with  but  few  limitations,  to  the  discretion  of  the  legislature. 
Nor  has  this  doctrine  any  application  to  the  act  of  the  legislature 
under  consideration,  because  no  '^  exclusive,  separate  public 
emoluments  or  privileges  "  are  conferred  by  the  act  upon  *'  any 
man  or  set  of  men."  The  act  simply  exempts  certain  property 
from  taxation.  It  operates  upon  the  thing,  not  upon  the  person, 
and  is  neither  an  emolument  nor  a  privilege  to  any  particular 
individual  or  class  of  men  in  the  community,  for  it  passes  with 
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the  property  to  any  and  all  persons  to  whom  the  land  may  be 
conveyed.  The  legislature,  for  reasons  that  appear  to  be  jnsi, 
have  seen  proper  to  exempt  from  the  burdens  of  this  act  a  certain 
description  of  property  which  could  not  in  all  human  probability 
be  in  any  wise  benefited  by  the  work  proposed.  In  the  opera- 
tion of  the  act,  it  appears  also  that  other  lands  subject  to  its 
provisions  are  not  benefited,  but  are  even  injured.  So  the  ex- 
emption of  every  spedes  of  property  from  tioation,  which  is  so 
frequently  done  by  legislative  acts,  operates  prejudicially  upon 
those  not  having  such  property,  and  who  are  subjected  to  in- 
creased burdens  by  reason  of  the  exemption.  It  is  also  of  com- 
mon occurrence  that  legislative  acts  designed  for  the  general 
good  work  the  most  serious  injury  to  the  interests  of  individuals. 
These  may  be  hardships,  but  they  are  inconveniences  incident 
to  society,  and  a  part  of  the  sacrifices  which  every  one  must  make 
in  order  to  enjoy  the  greater  advantages  of  law  and  government. 
These  hardships  may  be  a  very  good  reason  to  induce  the  legis- 
lature to  repeal  the  oppressive  act,  but  they  do  not  therefore 
render  the  act  unconstitutional;  for  it  is  universally  conceded  thai 
the  power  of  taxation,  whether  for  general  or  local  purposes,  and 
the  mode  and  manner  of  exercising  the  power,  not  within  the 
prohibitions  of  the  constitution,  appropriately  belong  to  the 
legislatures  of  the  states.  This  power  may  be  unwisely  exercised 
or  abused,  yet  it  is  a  power  intrusted  by  the  constitution  to  the 
legislature,  which,  while  exerdsed  within  the  scope  of  the  grant, 
is  subject  alone  to  their  discretion,  with  which  the  judicial  tri- 
bunals have  no  right  to  interfere  because  in  their  judgment  the 
action  of  the  legislature  is  contrary  to  the  principles  of  natural 
justice:  Colder  v.  Bull,  8  Dall.  886;  Lansing  v.  Smilh,  8  Cow. 
146;  Providence  Bank  v.  BUlings,  4t  Pet.  614;  WHaon  v.  Mayor  of 
New  York,  1  Denio,  695  [43  Am.  Dec.  719];  Oodden  v.  Grmnp, 
8  Leigh,  120;  Thomas  v.  Leland,  24  Wend.  65;  Talbot  v.  Deni,  9 
B.  Mon.  526.  Another  objection  is  that  the  protest  in  opi>o8i- 
tion  to  the  act  was  not  recorded  and  published  as  was  required 
by  the  act.  This  was  only  required  to  be  done  in  case  a  protest, 
signed  by  a  majority  of  the  legal  voters  who  were  landholders 
or  householders  in  the  county,  should  be  presented  to  the  board 
of  police;  and  the  answers,  in  response  to  the  allegations  of  the 
bill,  state  that  the  protest  presented  was  signed  by  less  than  one 
third* of  such  voters.  The  answers,  not  being  disproved,  are 
competent  evidence  upon  the  point,  and  show  that  no  such  pro- 
test  was  presented  as  was  required  by  the  act  or  oould  be  re* 
garded  by  the  board  of  police. 
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Again:  the  assessment  of  the  appellant's  land  is  said  to  be  ir- 
Kgular,  because  it  was  done  at  a  special  term  of  the  board  of 
police,  and  the  record  of  the  .proceedings  of  the  board  does  not 
show  that  the  meeting  was  held  upon  legal  notice  given.  It  is 
admitted  by  the  answers  that  the  notice  does  not  appear  afiirma- 
tivelj  by  the  record;  but  the  allegation  of  the  bill  tiiat  the  meet- 
ing was  held  ¥dthout  legal  notice  being  given  is  emphatically  de- 
nied by  the  answers,  which  aver  that  due  and  legal  notice  of  the 
meeting  was  given,  and  of  this  there  is  no  proof  to  the  contrary. 

It  is  insisted  by  the  appellant  that  the  jurisdiction  of  the  board 
depended  upon  the  notice  of  its  meeting,  and  that  that  &ct 
must  affirmatively  appear  of  record,  otherwise  there  was  no 
jurisdiction,  and  the  proceedings  are  therefore  void.  We  can 
not  sanction  this  proposition.  It  is  true,  with  respect  to  courts 
of  special  and  limited  jurisdiction,  that  nothing  is  to  be  pre- 
sumed in  their  favor  in  point  of  jurisdiction.  But  it  is  equally 
true  that  a  party  asserting  the  jurisdiction  may  show  that  it  ex- 
isted: 8  Phm.  Ev.,  2d  ed.,  Cowen  &  Hill's  notes,  906,  and  cases 
there  cited.  It  is  incumbent  on  the  party  alleging  the  existence 
of  the  jurisdictional  facts  in  such  cases  to  show  them.  If  they 
appear  affirmatively  of  record,  there  is  much  diversity  of  opinion 
as  to  whether  that  is  conclusive  or  merely  prima  facie  evidence 
of  the  jurisdictional  facts.  But  if  they  do  not  appear  of  record, 
it  is  well  settled  that  their  existence  may  be  proved  aliunde: 
Id.  1013-1016;  Bexy.  JU  Saints,  1  Man.  &  By.  668;  MUk  v. 
Martin,  19  Johns.  88;  Bex  v.  HtdcoU,  6  T.  B.  588. 

The  statute  providing  for  special  meetings  of  the  boards  of 
police  does  not  require  that  the  record  shall  show  that  the 
meeting  was  held  upon  notice  given.  It  would  certainly  be 
more  regular  and  advisable  that  the  record  should  contain  such 
an  entry.  But  such  records  are  too  often  kept  in  an  informal 
manner  and  by  inexperienced  persons,  and  should  be  considered 
with  evexy  indulgence  that  the  law  will  permit  To  apply  rigid, 
technical  rules  to  such  ptoceedings  would  seriously  embarrass 
the  administration  of  the  business  appertaining  to  such  tribunals, 
and  produce  most  unjust  and  mischievous  consequences.  If 
{he  substantial  requirements  of  the  law  have  been  complied  with, 
we  do  not  think  it  proper  to  countenance  technical  objections  to 
{he  proceedings  of  tribunals  like  these;  and  as  it  sufficiently 
appears  here  that  the  meeting  was  held  after  the  notice  required 
by  law  had  been  given,  we  think  the  meeting  is  thereby  shown 
to  have  been  legally  held,  notvnthstanding  the  record  did  mA 
•how  that  previous  notice  was  given. 
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Again:  the  appellant  insists  that  the  act  in  question  "was  not  a 
valid  legislative  act,  because,  by  the  twelfth  section,  its  operation 
depended  upon  the  determination  of  a  majority  of  the  voters  of 
the  couniy  as  to  whether  it  should  become  a  law  or  not.  Thia 
objection  is  founded  in  a  misapprehension  of  the  provision  of 
the  twelfth  section.  The  act  in  its  terms  possessed  every  essential 
quality  of  a  complete  and  operative  legislative  act.  Nothing 
was  required  to  be  done  by  the  people  to  give  it  force  and  effect 
Being  thus  complete  and  effective,  the  twelfth  section  provided 
that  if  a  majority  of  the  legal  voters  who  were  landholders  or 
householders  of  the  couniy  should  enter  a  written  protest 
against  its  provisions  before  the  board  of  police,  at  their  first 
meeting  after  the  fourth  of  July,  the  act  should  become  void, 
and  of  no  binding  force.  This  protest  certainly  gave  no  force 
to  the  act,  but  was  intended  expressly  to  put  an  end  to  its 
operation.  If  the  provision  had  been  that  the  act  should  not 
have  any  effect  until  a  majority  of  the  voters  should  sign  their 
written  assent  to  it,  the  objection  would  have  more  force.  But 
no  such  condition  was  annexed  to  it.  Being  a  local  act,  affect- 
ing only  the  property  holders  of  the  particular  county  and  in- 
tended for  their  benefit,  it  was  provided  that  they  should  have 
the  privilege  of  putting  an  end  to  its  operation  in  the  manner 
prescribed  by  the  act,  otherwise  that  it  should  continue.  It  de- 
rived no  legislative  force  from  the  action  of  the  voters,  but 
quite  the  reverse.  While  the  act,  therefore,  is  liable  to  no 
technical  objection  by  reason  of  its  dex>ending  for  its  legislative 
force  upon  the  sanction  of  the  voters,  we  can  perceive  nothing 
unjust  or  illegal  in  the  policy  of  submitting  to  the  determination 
of  those  intended  to  be  affected  by  it  whether  they  will  cany 
out  its  provisions.  We  think,  therefore,  that  there  is  no  force 
in  this  objection. 

Another  objection  urged  against  the  constitutionality  of  the 
act  is,  that  under  it  private  properly  is  taken  for  public  use  with- 
out the  consent  of  the  owners  and  without  just  compensation,  in 
violation  of  the  thirteenth  section  of  the  first  article  of  the  con- 
stitution. In  determining  the  validity  of  this  objection,  we  have 
but  to  consider  the  scope  and  object  of  the  act,  the  end  intended, 
and  the  means  by  which  it  was  designed  to  be  accomplished. 
It  is  manifest,  from  an  examination  of  the  act,  that  its  sole  objeo 
was  to  establish  a  work  of  improvement  to  the  landa  in  the 
couniy  of  Issaquena,  for  the  general  good  and  benefit  of  all  per- 
sons interested  in  lands  lying  within  the  county.  This  end  wa0 
proposed  to  be  effected  by  a  tax  imposed  upon  the  properly  in- 
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tended  to  be  benefited  hy  the  work.  In  this  there  is  certainly 
no  semblance  of  taking  private  property  for  public  use,  either 
within  the  letter  or  the  spirit  of  the  constitution.  The  object  was 
to  raise  the  money  to  construct  the  work,  not  to  take  the  lands 
for  the  public  use;  and  this  was  a  legitimate  object  for  legislative 
action,  and  was  attempted  to  be  effected  by  the  exercise  of  the 
power  of  taxation,  which,  whether  for  local  or  general  purposes 
of  a  public  nature,  was  within  the  undoubted  competency  and 
discretion  of  the  legislature:  Thomas  v.  Leland,  2i  Wend.  65; 
Livingston  v.  Mayor  etc,  of  New  York^  8  Id.  101  [22  Am.  Dec. 
622];  Harrison  v.  Holland,  8  Gratt.  347;  Nonoich  v.  Counfy 
Commissioners,  18  Pick.  60;  Sharpless  v.  Mayor  etc.  of  PkUadeJr 
phia,  21  Pa.  St.  U7  [59  Am.  Dec.  759]. 

If  the  taxes  authorized  by  the  act,  and  assessed  under  its  pro- 
visions, were  paid,  the  means  are  supplied  to  accomplish  the 
work  as  contemplated,  and  all  difficulty  is  removed.  But  it  was 
necessary  and  proper  that  provision  should  be  made  for  the 
contingency  of  failure  or  refusal  to  pay  the  assessments;  and  this 
was  done  by  the  ordinaiy  provision  that  in  such  cases  the  prop- 
erty should  be  sold  for  the  taxes,  and  the  means  thereby  for- 
nidied  to  cany  on  the  work.  What  sound  objection  can  there 
be  to  this?  It  is  but  a  means  to  an  end,  legitimate  and  prox>er 
in  itself —a  mere  incident  to  the  power  of  taxation,  and  a  remedy 
for  its  enforcement  without  which  the  power  itself  would  fail. 
How  else  could  the  power  be  exercised  and  be  free  from  the  ob- 
jection here  urged?  Not  by  ordinary  suit,  judgment,  and  execu- 
tion at  law;  for  if  a  party's  land  were  levied  upon  under  such  an 
execution,  and  sold  for  the  taxes,  the  same  objection  would  arise, 
that  private  property  was  thereby  taken  for  public  use  without 
just  compensation.  And  there  is  as  much  reason  for  saying  that 
just  compensation  was  not  made  in  the  one  case  as  in  Oie  other. 
If,  then,  the  remedy  for  collecting  delinquent  taxes  had  been  fixed 
by  the  act  to  be  by  suit  at  law,  instead  of  sale  by  the  sheriff  in 
a  summary  manner,  this  objection  could  be  urged  witix  equal 
force  to  that  mode  of  proceeding.  The  consequence  of  this 
would  be  that  there  would  be  no  mode  of  collecting  the  tax 
under  our  constitution  and  laws;  and  thus  a  tax  duly  and  consti- 
tutionally imposed  would  fail  for  want  of  a  means  of  enforcing  it, 
and  we  would  be  brought  to  the  absurd  and  anomalous  conclu- 
sion that  the  government  would  be  without  power  to  collect  taxes 
imposed  for  the  public  good,  and  for  purposes  authorized  by  the 
constitution,  whenever  it  should  become  necessary  to  the  collec- 
tiioii  to  sell  the  property  of  a  recusant  citizen,  because  it  would  be 
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taking  private  property  for  public  use  without  just  compensation. 
In  point  of  principle  and  constitutional  power,  there  is  no  dif- 
ference between  taxes  imposed  for  a  general  purpose  and  those 
imposed  for  a  public  local  purpose.  The  same  power  exists  in 
both  cases,  as  is  abundantly  shown  by  the  authorities  above  cited, 
and  the  same  means  of  enforcing  it  must  also  exist;  so  that  this 
objection  would  equally  apply  to  all  laws  for  the  collection  of 
revenue  for  the  support  of  government  or  for  general  publia 
works,  and  if  permitted  to  prevail,  would  destroy  all  government. 

The  authorities  above  cited  show  that  it  has  been  repeatedly 
held  by  courts  of  great  learning  and  ability  in  states  whose 
constitutions  contain  provisions  similar  to  our  own,  and  some- 
times identical  with  the  terms  under  consideration,  that  the 
legislature  has  the  power  to  impose  a  tax  on  a  local  district  for 
the  construction  of  local  public  improvements,  and  that  such  acts 
were  not  in  conflict  with  these  constitutional  restrictions.  To 
these  many  other  learned  and  conclusive  decisions  may  be  added: 
People  V.  Brooklyn,  4t  N.  Y.  419  [56  Am.  Dec.  266J;  Shaw  v. 
Dennis,  6  Gilm.  405;  Bridgejjort  v.  HouscUonic  B.  B.  Co.,  15 
Conn.  475;  Cincinnali  etc.  B.  B.  Co.  v.  Clinton  CourUy,  lately 
decided  in  the  supreme  court  of  Ohio,  1  Ohio  St.  77;  and  which 
have  recently  been  sanctioned  by  this  court  in  the  case  of  Sinck' 
land  V.  Mississippi  Central  B.  B.  Co.  (MS.  opinion). 

Nor  is  it  any  objection  to  the  constitutionalty  of  the  act  that 
it  operates  injuriously  upon  the  appellant.  Every  revenue  bill, 
and  every  work  of  public  improvement,  must  more  or  less  have 
such  an  effect.  But  they  must  be  submitted  to  as  the  necessaiy 
action  of  the  machinery  of  government,  and  as  individual  sacri- 
fices to  the  general  good,  in  order  that  the  advantages  of  the 
social  compact  may  be  enjoyed.  This  principle  rests  in  the 
very  foundations  of  society,  and  is  illustrated  in  every  day's  ex- 
perience of  the  citizen  yielding  his  natural  rights,  even  of  life, 
liberty,  or  property,  to  the  public  good.  But  he  can  only  claim 
immunity  when  it  is  secured  to  him  by  the  principles  of  the 
constitution. 

Having  thus  disposed  of  the  objections  taken  to  the  act,  and 
the  proceedings  in  assessing  the  tax,  the  only  remaining  point 
to  be  noticed  is  the  regularity  and  validity  of  the  sale  of  the 
appellant's  lands  pending  the  injunction.  By  this  process,  the 
defendants,  the  president  of  the  board  of  police  and  the  levee 
commissioners,  were  enjoined  "from  collecting,  or  proceeding 
to  collect,"  the  tax  upon  the  specified  lands  of  the  appellant. 
Notwithstanding  this^  and  after  service  of  the  process,  and 
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while  the  bill  contesting  the  Talidiiy  of  the  tax  was  pending, 
the  appellant's  land  was  sold  bj  the  sheriff  in  the  presence  of 
two  of  the  commissioners,  who  used  no  effort  to  prevent  it,  and 
was  struck  off  and  conveyed  U>  one  of  them.  This  was  obviously 
a  violation  of  the  injunction;  for  even  if  it  was  the  duty  of  the 
the  sheriff  to  sell  notwithstanding  the  injunction,  that  duty 
was  to  the  commissioners,  and  it  was  a  violation  of  the  injunc- 
tion on  their  part  to  permit  the  sale  to  be  made.  But  the  sheriff 
was  not  required  by  the  act  to  perform  any  act  which  the  com- 
missioners were  prohibited  by  legal  means  from  doing.  The 
sale  was  therefore  irregular,  and  should  be  set  aside,  and  the 
sheriff's  deed  canceled,  upon  the  appellant  paying  to  the  levee 
comnussioners  the  amount  of  tax  due  at  the  time  of  filing  the 
bill,  and  such  further  taxes  as  were  assessed  and  due  upon  the 
lands  for  levee  purposes,  in  virtue  of  the  act,  up  to  the  time 
of  the  final  decree  of  the  chancery  court  in  the  case. 

The  decree  is  reversed,  and  a  decree  in  this  court  ordered 
mooordingly. 

PowEB  OF  Lboislatubb  hc  Bxfkbskob  to  Taxation  U  limited  only  by 
their  own  discretion:  See  Sharplets  v.  Mayor  etc,  qf  PhUadelphia,  59  Am.  Deo. 
750;  People  v.  Mayor  etc  qf  Brooklyn^  55  Id.  266.  note  287,  where  other  oaaei 
are  ooUected.  The  imposition  of  taxes  is  wholly  intrusted  to  the  l^sUtore, 
and  the  jadidary  can  not  enforce  a  scheme  of  its  own  devising  because  it 
thinks  the  law  imposing  the  tax  is  unjnst:  Daily  v.  Swope,  47  Miss.  389, 
citing  the  principal  case. 

Quo  MoDO  OP  Taxation  is  Subjibct  to  Lboislativb  Ck>NTROL:  See 
J>€  WiU  v.  Haye,  56  Am.  Deo.  352,  note  355;  People  v.  Mayor  etc.  qfBrookiyn^ 
55  Id.  266,  note  287,  where  other  cases  are  collected. 

DlSTIKCTION  BETWEEN  PoWEB  OF  EMINENT  DOMAIN  AND  THAT  OF  TAXA- 
TION: See  People  v.  Mayor  etc  qf  Brooklyn^  55  Am.  Dec.  266,  note  285,  where 
other  cases  are  collected.  A  tax  sale  is  not  an  appropriation  of  private  prop- 
erty to  pnblic  use  within  the  meaning  of  the  constitution:  Qriffin  ▼.  Dogan^ 
48  Min.  20,  citing  the  principal  case.  Assessing  property  for  street  improve- 
ments is  an  exerdse  of  the  power  of  taxation,  and  not  that  of  eminent  domains 
Bmery  ▼.  San  Prandeco  Oaa  Co,,  28  CaL  352,  citing  the  principal  case. 

Delegation  of  Legislativb  Poweb:  See  Parker  v.  Commonwealth^  47 
Am.  Dec.  480,  note  500,  where  other  cases  are  collected. 

Legislature  mat  Impose  Local  Tax  for  local  purposes  on  a  district  less 
than  the  whole  state:  Alcorn  v.  Ilafner,  38  Miss.  752,  citing  the  principal  case. 
And  the  leveeing  of  the  Mississippi  river  is  a  proper  local  object  to  justify 
local  taxation:  DaUy  v.  Stoope,  47  Id.  377,  citing  the  principal  case. 

The  pbinoipal  case  is  cited  in  Barnes  v.  Supervieora  qf  Pike  County,  51 
Miss.  307,  to  the  point  that  an  act  submitting  to  a  vote  of  the  people  the 
qnestion  what  place  shall  be  the  seat  of  justice  of  a  county  is  not  nnconstito- 
tional;  and  in  Martin  v.  Diz,  02  Id.  61,  to  the  point  that  a  clause  in  the  con- 
etitation  requiring  compensation  for  lands  taken  for  public  use  to  be  paid  la 
^oioce  the  lands  are  appropriated  does  not  apply  to  the  taxing  power. 
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ROBEBTSON   V.  GbANB. 

[27]CiMlMiPPX,36a.) 

Aamr  BIabino  Demand  iob  Delivery  of  Pbopebtt  Bslohoiho  to  hd 
Pexnoital  most,  as  a  general  rale,  prove  his  authority  to  make  the 
demand;  where,  however,  the  party  npon  whom  the  demand  ii  made 
makes  no  objection  to  the  authority  of  the  agent  to  make  the  demand, 
but  puts  hii  refusal  to  deliver  upon  other  grounds  whioh  can  not  in  point 
of  law  be  supported,  such  refusal  is  a  dear  waiver  of  all  objection  to  the 
authority  of  the  agent,  and  amounts  in  law  to  a  conversion. 

Ebbob  to  the  oirciiit  court  of  Lauderdale  couniy  •  The  opmion 
states  the  case. 

B.  MoElroy,  for  the  appellant. 

2).  O.  Olen,  for  the  appellee. 

By  Court,  HAin>T,  J.  This  was  an  action  of  troTer  brought 
by  the  plaintiff,  a  minor,  by  her  next  friend,  to  recover  the 
value  of  certain  articles  of  wearing  apparel  belonging  to  her, 
and  converted  by  the  defendant  to  his  use.  Pleas,  not  guilty, 
and  property  not  in  the  plaintiff.  On  the  trial  below,  the 
plaintiff  offered  evidence  to  the  following  effect:  that  the  witness 
went  with  Cains,  the  next  friend  of  the  plaintiff,  to  the  defend- 
ant's house,  and  Cains  demanded  of  the  defendant  the  articles, 
which  he  then  admitted  were  in  his  possession;  that  defendant 
did  not  ask  for  Cains'  authority,  and  did  not  refuse  to  give  up  the 
articles  for  want  of  authority  in  Cains  to  make  the  demand;  that 
the  defendant  stated  that  the  plaintiff  had  left  his  house  without 
his  knowledge  or  consent,  and  that  he  refused  to  permit  her  to 
return,  and  that  he  would  only  give  up  her  clothing  at  the  end 
of  the  law;  that  she  had  been  living  ¥dth  him  for  several  years, 
and  that  he  believed  she  had  been  persuaded  off  by  her  relatives; 
that  she  was  then  a  minor,  and  living  at  Cains'  house.  This 
being  all  the  evidence,  the  defendant  demurred  to  it,  and  the 
court  decided  that  it  was  not  sufficient  in  law  to  maintain  the 
action.  Judgment  was  accordingly  rendered  for  the  defendant, 
and  the  case  is  thereupon  brought  here  by  writ  of  error.  The 
admissions  of  the  defendant  sufficiently  show  that  the  articles 
sued  for  were  the  property  of  the  plaintiff  and  in  the  possession 
of  the  defendant;  and  the  only  ground  then  relied  upon  to 
sustain  the  judgment  is,  that  no  legal  demand  of  the  goods  was 
shown,  there  being  no  evidence  that  Cains  was  the  agent  of  the 
plaintiff,  or  purported  to  act  for  her. 

The  general  rule  certainly  is,  that  if  the  demand  is  made  hj 
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an  agent,  the  plaintiff  must  prove  his  authoriiy  to  make  it;  and 
otherwise  that  the  refusal  will  not  be  oTidence  of  a  conversion: 
2  Oreenl.  Ev.,  sec.  644.  But  the  conduct  of  the  defendant  may 
be  a  recognition  of  the  authority  of  the  agent  and  the  suificiency 
of  the  demand.  It  is  said  by  Judge  Story:  '*  If  the  refusal  do 
not  turn  upon  the  supposed  want  of  authority,  if  the  pariy 
waives  any  inquiry  into  the  authority,  or  admits  its  sufficiency, 
and  puts  his  refusal  upon  another  distinct  ground,  which  can 
not  in  point  of  law  be  supported,  the  refusal  under  such  circum- 
stances is  presumptive  evidence  of  a  refusal:"  Wail  v.  Potter ^  2 
Mason,  81.  If  he  claims  to  detain  the  properly  on  the  ground 
of  ownership  in  himself,  or  by  arbitrary  and  unjustifiable  means, 
or  under  a  frivolous  or  fraudulent  pretext,  without  question  of 
the  right  of  the  agent  making  the  demand,  it  is  a  waiver  of  all 
objection  to  the  validity  of  the  demand,  and  evidence  of  a 
conversion,  unless  the  ground  on  which  his  refusal  is  placed  is 
a  sufficient  justification  for  the  refusal.  Thus,  if  upon  demand 
made  the  defendant  said  he  would  retain  the  goods  and  that  he 
knew  a  suit  would  be  brought  against  him,  this  is  evidence  of  a 
conversion,  sufficient  to  maintain  the  action:  AUen  v.  Ogden, 
1  Wash.  174;  Baldifv.  Vance,  2  Mill  Const.  241. 

This  principle  is  decisive  of  the  present  question.  The  defend- 
ant made  no  objection  to  the  authority  of  the  agent  to  make  the 
demand.  It  appears  that  the  plaintiff  was  living  at  the  agent's 
house  when  the  demand  was  made,  and  that  the  defendant  was 
aware  of  that  fact.  In  reply  to  the  demand,  he  merely  com- 
plained of  her  having  quit  his  house,  but  refused  to  give  up  the 
articles  demanded,  except  at  the  end  of  the  law.  This  conduct 
was  a  clear  waiver  of  all  objection  to  the  authority  of  the  agent, 
and  placed  the  defendant  on  the  ground  of  an  arbitrary  refusal 
to  ddiver  the  property,  which  in  law  amounts  to  a  conversion. 

The  judgment  of  the  circuit  court  is  therefore  reversed;  and 
this  court,  proceeding  to  render  the  judgment  on  the  demurrer 
which  shoiild  have  been  rendered  by  that  court,  directs  that 
judgment  be  entered  here  for  the  plidntiff,  for  the  value  of  the 
articles  mentioned  in  the  declaration,  and  that  a  writ  of  inquiry 
be  awarded  in  the  circuit  court  of  Lauderdale  county,  to  assess 
the  damages  to  the  plaintiff  by  reason  of  the  trover  and  conver- 
sion comi>lained  of;  and  for  the  purpose  of  having  said  writ  of 
inquiiy  executed,  the  case  is  remanded. 

AuTHOBiTT  OF  AosNT  TO  Makjb  Dbmakd  can  only  be  qnestioned  al 
tbe  time:  Ham  v.  Boody,  61  Am.  Dec.  235.  Demand  U  waived  when  the 
party  entitled  to  it  shows  that  it  would  be  naeleei  to  make  it:  Heard  v.  Lodfft, 
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Johnson  v.  Jaoeson. 

[37  UnaanFFX,  496.1 

Oovnuor  iob  Salb  of  Laio),  whbn  Vexdob  can  hot  Put  Eitd  to. — 
Where,  on  the  sale  of  land,  part  of  the  purchase  money  is  paid,  and  notes 
lor  the  balance  are  executed,  and  the  vendor  gives  to  the  vendee  a  bond 
to  convey  the  title  to  him  upon  the  punctual  pasrment  of  the  notes,  and 
the  vendee  goes  into  possession,  the  contract  is  mutual  and  dependent^ 
and  the  vendor  can  not  put  an  end  to  it  without  performance  or  a  valid 
offer  to  perform  on  his  part. 

Vbndob  can  hot  Abandon  Contbaot  withoxtt  Bbfundino  to  the  vendes 
the  money  paid  by  the  latter  in  part  performance  of  it. 

Whxbb  Vbndbb  of  Land  Givxs  his  Notes  to  Vbndob,  who  agrees  to 
convey  the  land  to  him  upon  payment  of  the  notes,  the  vendor  will  not 
be  decreed  to  convey  the  land  until  an  account  is  taken  of  the  amount  d 
principal  and  interest  due  on  the  notes,  and  a  day  is  fixed  for  the  pay- 
ment of  such  amount  into  court  for  the  party  entitled. 

Ebbob  to  the  chanceiy  court  at  Hemaado.  The  opinioa 
states  the  case. 

2).  Hdyea,  for  the  appellant. 
J.  H.  UrUhank,  for  the  appellee. 

By  Courts  HAin>T,  J.  This  was  a  bill  filed  in  the  district 
chanceiy  court  at  Hernando.  The  material  facts  of  the  case  are, 
that  one  Irwin  purchased  the  land  in  controversy  in  January, 
1860,  from  Healj  &  Whiting,  for  which  he  paid  one  hundred 
and  fif  iy  dollars  in  cash  at  the  time,  and  gave  three  promissoiy 
notes,  each  for  the  sum  of  one  hundred  and  ninety  dollars,  pay- 
able in  one,  two,  and  three  years,  and  received  from  the  vendon 
a  bond  for  title  to  be  conveyed  **  on  the  punctual  payment  of 
said  notes/'  and  went  into  possession.  In  Fel;>ruary,  1851,  he 
executed  a  deed  in  trust  conveying  the  land  to  Jackson  as 
trustee  for  the  use  of  Piyor,  but  subsequently  he  delivered  up 
to  the  agent  of  Healy  &  Whiting  the  title  bond,  in  derogation 
of  the  rights  of  Jackson,  as  trustee  of  Pryor.  Afterwards  Healy 
&  Whiting  undertook  to  sell  the  land  to  Johnson  for  six  hun- 
dred and  forty-four  dollars,  of  which  one  hundred  dollars  was 
paid  in  money,  and  the  balance  secured  by  notes  on  time,  and 
gave  him  a  bond  for  title  to  be  conveyed  on  the  payment  of  the 
notes  executed  by  him.  It  appears  that  Johnson  had  notice  of 
the  previous  purchase,  and  that  he  purchased  the  land  under 
the  advice  that,  as  Irwin  had  failed  to  pay  his  notes  as  they  fell 
due,  Healy  &  Whiting  had  the  right  to  put  an  end  to  the  con- 
tract.    Johnson,  therefore,  made  the  purchase;  and  alter  the  exe- 
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cution  of  the  trost  deed  by  Irwin  to  JaclBon,  and  with  notice 
of  it,  he  obtained  a  transfer  of  the  title  bond  of  Healy  & 
Whiting  to  Irwin,  from  a  third  person,  to  whom  Irwin  had  as- 
signed it  subsequently  to  the  execution  of  the  trust  deed  by  him. 

The  bill  is  filed  by  Jackson  as  trustee  for  Pryor  against  Healy 
&  Whiting  and  Johnson,  and  prays  that  they  be  decreed  to 
convey  the  legal  titie  to  the  land  to  the  complainant,  upon  his 
complying  ¥dth  the  terms  of  the  contract  of  Irwin,  which  he 
offers  to  do.  A  decree  was  rendered  accordingly,  from  which 
this  appeal  is  prosecuted  by  Johnson.  The  ground  on  which 
the  decree  is  allied  to  be  erroneous  is,  that  Irwin,  having  failed 
to  pay  the  notes  for  the  whole  of  the  purchase  money  at  their 
maturity,  his  vendors  had  a  right  to  disaffirm  the  contract,  and 
resume  their  proprietorship  of  the  land,  and  make  a  resale  of  it. 

We  think  that  this  position  can  not  be  maintained  under  the 
drcumstances  of  this  case,  for  two  reasons:  1.  The  obligation 
of  Irwin  to  pay  the  purchase  money  must  be  regarded  as 
dependent  upon  the  duty  of  the  vendors  to  convey  the  land, 
'  so  far  as  to  disable  the  vendors  from  putting  an  end  to  the 
contract,  without  a  performance,  or  a  valid  offer  to  perform, 
on  their  part.  In  other  words  the  contract  was  a  mutual 
and  depiendent  one,  and  neither  party  can  insist  upon  a  per- 
formance by  the  other,  without  performance,  or  readiness  to 
perform,  on  his  part.  This  point  has  been  repeatedly  held  by 
this  court  upon  contracts  similar  to  this,  and  in  some  cases 
where  the  essential  terms  are  identical  with  those  here  used: 
WadlingUm  v.  EiU,  10  Smed.  &.  M.  560;  Pequea  v.  Mosly,  7  Id.  340; 
MMey  v.  Eeyes,  18  Id.  678.  And  it  is  in  accordance  wiih  the 
just  and  well-established  rule,  which  has  also  been  sanctioned 
by  this  court,  that  covenants  of  this  nature  must  be  held  to 
be  mutual  and  dependent,  unless  a  contraiy  intention  clearly 
appears:  LiddeU  v.  Sims,  9  Id.  596.  2.  The  vendors  could  not 
abandon  the  contract  and  treat  it  as  at  an  end,  without  refunding 
to  the  vendee  the  money  he  had  paid  in  part  performance  of  it 
For  it  is  a  general  rule  that  in  order  to  disaffirm  a  contract, 
and  entitle  the  party  to  the  rights  resulting  therefrom,  both 
parties  must  be  placed  vn  statu  quo.  It  would  certainly  be 
unjust  to  permit  the  vendors,  after  having  received  part  of  the 
purchase  money  from  the  vendee  at  the  time  of  the  contract,  to 
put  an  end  to  the  contract  upon  failure  to  pay  the  residue  of 
the  purchase  money,  and  io  make  a  resale  to  a  third  person, 
without  refunding  the  money  paid,  and  without  even  tender* 
ing  performance  on  his  part      
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We  think,  therefore,  that  the  decree  is  ooneot,  and  it  'ib 
affirmed  in  its  principal  feature.  But  there  should  have  been 
an  account  taken  of  the  amount  of  the  principal  and  interest 
due  upon  the  notes  of  Irwin  for  the  purchase  money,  and  a  day 
fised  for  the  payment  thereof  by  the  complainant  into  court,  for 
the  use  and  benefit  of  the  parties  entitled  thereto;  upon  com- 
pliance with  which  by  the  complainant,  the  vendors,  Healy  & 
Whiting,  should  have  been  decreed  to  convey  to  the  complainant, 
for  the  uses  and  purposes  declared  in  the  trust  deed  to  him,  the 
lands  and  premises  in  controversy,  and  that  the  defendant 
Johnson  should  also,  upon  such  payment  into  court,  deliver 
possession  of  the  premises  to  the  complainant  for  the  uses  and 
purposes  aforesaid;  and  upon  failure  by  the  vendors  to  make 
such  conveyance,  that  the  same  should  be  made  by  a  commis- 
sioner to  be  appointed  for  that  purpose. 

The  decree  is  reversed,  and  the  cause  remanded  to  the  court 
below,  with  directions  that  it  be  proceeded  with  in  conformiigr 
with  this  opinion;  the  appellant  to  pay  the  costs. 

YKNDOR  can  not  BbSOIND  Ck>NTaACT  AND  RSTAIN  CoVSOffSLLTlOV  that  be 

has  received  under  it:  Jenmngs  v.  Ocige^  56  Am.  Deo.  476;  Fcsg  v.  Oftoer,  48 
Id.  764,  note  768;  DavtB  v.  Smithy  48  Id.  279,  note  297»  where  other  oaaee 
are  collected. 

Whkbb  Contbaot  is  Onb  of  Mutual  and  Depbndbit  Oovxnants,  the 
vendor  can  not  put  the  vendee  in  deCanlt  withont  a  perfoimaoce  or  a  valid 
offer  to  perform:  WaiUm  v.  WUaon^  30  Miss.  680;  JoneB  v.  Laggms^  37  Id. 
662;  MotUc  ▼.  Bryant,  61  Id.  664,  all  citing  the  principal  caae. 

Vbndbb  Intending  to  Bbsgind  his  Contbaot  should  Bklinquish  Claui 
to  the  vendor  and  abandon  poesession:  Smith  v.  Btuby,  67  Am.  Dee.  207. 

Upon  Settino  Aside  Ck>NVETANGE,  Coubt  should  Takb  Aoooumt,  and 
the  defendant  ahonld  be  allowed  for  the  money  oooiidBntioQ  paid  by  him, 
with  interest:  Leaeh  v.  Leach^  68  Am.  Deo.  642. 


Hodge  v.  MITO^ELL. 

[Vt  ^Umunm,  MO.] 

6alb  of  Land  undeb  Exectttion  Issued  and  Tested  aitbb  Death  oi 
Defendant,  withont  a  revival,  U  not  void,  bat  merely  voidable,  and  ia 
valid  nntil  regularly  set  aside  in  a  direct  proceeding  for  that  porpoee  by 
the  heir  or  terre-tenant. 

bk  Action  of  Ejectment  bt  Mobtoaqee  fob  Land  Mobioaoed,  evidence 
that  a  bill  filed  by  him  against  the  same  defendant  to  foreclose  the  same 
mortgage  was  dianussed  after  a  hearing  on  the  merits  ought  to  be  ad- 
■dtted.  The  decree  dismissing  snoh  bill  would  bar  the  plaintiff  from 
astting  up  any  title  under  the  mortgage»  and  be  in  effect  a  discharge  ni 
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H;  and  even  if  this  decree  was  erroneous,  still  it  stands  as  an  adjudica- 
tion of  his  right  until  reversed  on  error  or  otherwise  duly  set  aside. 
Sals  op  Land  under  Execution,  aftsr  Expiration  of  Libn  of  Judg- 
ment under  which  it  was  issued,  is  sufficient  to  convey  the  title  of  the 
defendant,  at  least  from  the  time  it  is  made,  except  as  to  a  superior  title 
or  prior  liens. 

Ebbob  to  the  Yazoo  circuit  court.    The  opinion  states  the 


If.  O.  and  8.  E.  Ifye^  for  the  appellant. 
Lawsan  and  Henry ^  for  the  appellee. 

By  Ooort,  HAin>T,  J.  This  was  an  action  brought  by  the  de- 
fendant in  error  against  the  plaintiff  in  error  in  Yazoo  circuit 
conrt,  to  recover  certain  lands  lying  in  that  county.  On  the  trial, 
the  plaintiff  below  offered  and  read  in  eyidence  a  mortgage  exe- 
cuted February  8, 1841,  by  D.  G.  &  B.  Moore,  to  him,  for  the 
lands  in  controversy,  and  registered  February  4, 1841.  It  was  ad- 
mitted that  the  defendant  below  was  in  possession,  and  that  both 
parties  claimed  title  through  D.  G.  &  B.  Moore.  The  defend- 
ant then  offered  in  evidence  a  judgment  against  D.  G.  Moore, 
rendered  on  a  forfeited  forthcoming  bond  in  Yazoo  circuit  court 
on  the  sixth  of  May,  1889;  an  execution  thereon  tested  of  Novem- 
ber term,  1844,  under  which  the  lands  were  levied  upon  but  not 
sold;  and  a  writ  of  vendUicni  exponas  under  which  the  lands  were 
sold  to  the  defendant  on  the  sixteenth  of  March,  1846;  also  a 
deed  to  him  from  the  sheriff  for  the  same,  acknowledged  in 
November,  1846,  and  recorded  in  October,  1847.  This  record 
and  deed  were  excluded  from  the  jtuy  as  evidence,  upon  proof 
being  made  that  D.  G.  Moore,  as  whose  property  the  lands  were 
sold  thereunder,  died  in  the  fall  of  1848,  and  before  the  teste 
of  the  execution  under  which  the  levy  was  made,  to  which  the 
defendant  excepted. 

The  defendant  then  read  in  evidence  a  deed  for  the  lands  bom 
Bobert  Moore  to  D.  G.  Moore,  executed  in  May,  1839.  He  also 
offered  in  evidence  the  record  of  a  bill  in  chancery  filed  by  the 
plaintiff  in  this  action  against  several  parties,  including  the  de- 
fendant in  this  suit,  to  foreclose  the  mortgage  upon  the  same 
property,  for  the  recovery  of  which  this  suit  was  brought;  the 
answers  of  the  defendant  to  that  bill,  and  the  final  decree  of 
the  chanoexy  court  showing  that  the  bill  was  dismissed.  This 
record  was  excluded  from  Uie  jury,  as  not  being  pertinent  to  the 
issue,  and  the  defendant  excepted. 

The  judgment  being  for  the  plaintiff,  the  defendant  sued  out 
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this  mit  of  exror.  The  first  error  assigned  is  the  rejection  of 
the  execution  under  which  the  defendant  claimed  title,  on  the 
ground  that  the  defendant,  against  whom  it  issued,  was  dead 
when  it  issued,  and  at  the  time  at  which  it  was  tested.      • 

This  point  has  been  fully  settled  by  this  court  in  the  case  of 
Doe  ex  dem,  SheUon  v.  Hamilton,  23  Miss.  496  [57  Am.  Dec. 
149],  which  holds  that  a  sale  of  land  under  execution,  issued 
and  tested  after  the  death  of  a  defendant,  without  a  revival,  is 
not  void,  but  merely  voidable;  and  that  a  sale  under  it  is  valid 
until  regularly  set  aside  in  a  direct  proceeding  for  that  purpose 
by  the  heir  or  terre-tenant.  The  same  principle  had  been  pre- 
viously held,  and  may  now  be  considered  the  settled  doctrine 
of  this  court.  Of  course  the  rejection  of  this  evidence  was 
erroneous. 

Again:  it  was  error  to  reject  the  record  of  the  suit  in  chancery 
for  the  foreclosure  of  the  mortgage  upon  the  same  lands  sought 
to  be  recovered  in  this  action.  That  suit  was  submitted,  on 
final  hearing  upon  its  merits,  and  the  decree  was  against  the 
plaintiff,  that  he  was  not  entitled  to  foreclose  the  mortgage 
against  the  defendant.  This  was  an  adjudication  of  his  right 
and  title  under  the  mortgage,  which,  while  it  remained  un- 
reversed and  in  full  force,  would  bar  him  from  setting  up  any 
title  under  the  mortgage;  for  though  the  right  both  to  file  a  biU 
to  foreclose  and  to  bring  ejectment  for  the  land  exists,  yet  if  he 
is  not  entitled  to  a  foreclosure,  and  his  bill  for  that  purpose  is 
dismissed  on  its  merits,  it  would  in  effect  be  a  discharge  of 
the  mortgage.  If  the  decree  dismissing  the  bill  on  its  merits 
were  erroneous,  still  it  would  stand  as  an  adjudication  of  his 
right  untU  reversed  on  error  or  otherwise  duly  set  aside. 

But  it  is  insisted,  in  behalf  of  the  defendant  in  error,  thai 
although  the  court  erred  in  these  particulars,  yet  that  the  judg- 
ment was  correctly  rendered  in  his  favor,  because  the  judgment, 
under  which  the  plaintiff  in  error  purchased  and  claimed  title, 
had  lost  its  lien  by  not  having  been  enrolled  under  the  act  of 
the  twenty-fourth  of  February,  1844,  and  by  the  sale  not  having 
been  made  until  the  lapse  of  more  than  two  years  from  the 
twenty-fourth  of  February,  1844. 

But  although  the  lien  of  the  judgment  was  gone,  the  sale  un- 
der the  execution  was  sufficient  to  convey  the  title  of  the  defend- 
ant at  least  from  the  time  it  was  made,  except  as  against  the 
superior  title  or  prior  liens.  If  the  mortgage  was  discharged 
by  the  decree  in  chancery,  no  superior  titie  was  shown  to  that  ao- 
4|uired  by  the  plaintiff  in  error  under  the  execution  sale.    Upon 
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ttie  case  as  presented  hj  the  record,  the  jadgment  oould  not, 
therefore,  have  been  properly  rendered  for  the  plaintiff  below. 
The  judgment  is  reversed,  and  the  case  remanded. 

Sale  uvdib  Exxcution  Issued  aftxb  Death  or  DEFXNDAirr,  without  a 
revival  of  the  jadgment,  is  only  Toidable,  and  is  valid  until  regaUurly  set 
aside  in  an  action  for  that  purpose  brought  by  the  heir  or  terre-tenant:  Do€ 
ex  dem,  ShdUm  v.  HamiUcn^  57  Am.  Dec.  149,  note  151,  where  other  cases 
are  oollected;  ffughe»  v.  Wilkinaon*s  LesBee,  37  Miss.  491,  dting  the  principal 
case.  Bat  a  sale  of  a  decedent's  land,  made  withont  a  revival  of  the  judg- 
ment^ may  be  set  aside  by  a  direct  proceeding  instituted  by  the  heir  for  that 
purpose:  Cook  v.  7*oicm6s,  36  Id.  689,  also  citing  the  principal  case. 

CovcLUsivENXBs  or  Judgments  as  to  Pabttbs:  See  Parkhuntv.  Sumner^ 
16  Am.  Dec  94,  note  96,  where  other  cases  are  ooUeoted. 

LiEK  ow  Seniob  Judomemt  is  Lost  bt  Sale  undsb  Juvioa  EzBounovt 
See  Harrimm  v.  McHmry^  62  Am.  Dec  435,  note  442,  where  other  < 
eoUsoted. 


Bdtleb  t;.  GBAia. 

[37  MmiHMpyit  €S8.1 

Mo  Bquitabui  Bxgbftioks  gak  be  Ikgbaited  upon  Statute  or  Lnn- 
TATiom;  and  where  there  is  no  express  ezoeption,  the  court  can  nod 


Scaxutb  PBovmiHo  *'THAT  No  WuT  or  Ebbob  shall  Issue  unless  withia 
three  years  from  the  rendition  of  the  judgment  or  decree  sought  to  be 
rsTersed,"  is  positive  and  imperative,  and  the  court  can  not  allow  any 
equitable  ezoeption  to  it. 

Ebbob  to  the  chaneeiy  court  at  Holy  Spxinga.  The  opinion 
atatea  the  case. 

D.  O.  Olemtf  for  the  appellant. 

JET.  A.  Barr,  for  the  appellees. 

By  Court,  Haiidt,  J.  In  this  case  the  defendants  in  error 
pleaded  in  bar  to  the  writ  of  error  that  it  was  not  issued  within 
three  years  next  after  the  rendition  of  the  decree;  to  which  the 
plaintiff  replies  that  within  that  time  he  filed  his  petition  for 
the  writ  of  error  and  his  bond  thereon,  according  to  the  statute, 
with  the  clerk  of  the  court  below;  and  to  this  replication  the 
defendant  demurs. 

The  plaintiff  contends  that,  having  done  all  that  was  within 
his  power  to  obtain  his  writ  of  error,  by  filing  his  petition  and 
bond  in  compliance  with  the  act  of  1887,  Hutch.  Code,  932, 
those  acts  amount  virtually  to  an  issuance  of  the  writ,  and 
should  be  oonsidered  as  having  that  effect  in  law.    But  it  has 
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long  been  the  aeiUed  doctrine  of  this  court  that  no  equitable 
exceptions  are  to  be  ingrafted  upon  the  statatea  of  limitation; 
and  that  where  there  is  not  an  express  exception,  the  court  can 
not  create  one:  Robertson  t.  Alford^  18  Smed.  &  M.  510.  Here 
the  statute  is  positive  and  imperative,  ''that  no  writ  of  error < 
shall  issue  unless  within  three  years  from  the  rendition  of  the 
judgment  or  decree  sought  to  be  reversed:''  Hutch.  Code,  931. 

It  is  impossible  for  this  court  to  allow  the  equitable  exception 
contended  for,  without  virtually  adding  to  the  statute,  "  unless 
the  clerk  shall,  within  the  time  prescribed,  fail  or  refuse  to  issue 
the  writ,  the  plaintiff  having  complied  with  the  provisions  of  the 
statute;''  which,  of  course,  this  court  has  no  more  power  to  do 
by  construction  than  by  express  enactment.  And  the  defendant 
has  the  right,  secured  to  him  under  the  positive  rule  of  the 
statute,  to  consider  the  litigation  in  that  suit  finally  determined, 
unless  continued  and  prosecuted  according  to  the  provisions  of 
the  act;  of  which  right  he  can  not  be  debarred. 

The  hardship  to  the  plaintiff  can  not  justify  the  court  in  set- 
ting at  naught  the  established  rules  of  law,  nor  can  it  be  used 
to  the  prejudice  of  the  legal  rights  pf  the  defendants.  Such 
hardship,  il  it  has  caused  a  loss  or  injury  to  the  plaintiff,  can 
be  asserted  against  the  person  by  whose  neglect  or  violation  of 
duty  it  was  occasioned. 

The  demurrer  is  sustained,  and  the  writ  of  error  diflmifwed 

No  Equitabub  ExoipnoNS  abm  iMoaAinD  ov  Statuti  or  LnoTAXioan: 
Cnme  v.  French^  38  Miat.  629,  citing  the  principal  caM.  Gtesral  words  in  a 
■tatate  of  limitationB  mnst  receive  a  general  coostmction;  and  if  tliere  be  no 
express  exception,  the  court  can  mak^  none:  Cochi  ▼.  MeOmmM^  17  Am. 
Dec  800. 

Thx  PBoraiPAL  0A8I  IB  DisnMauisHBD  in  TreadwfU  v.  H^mim^  41 


Epps  t;.  Hinda* 

[37  KnouiPPi,  667.] 

WnsB  MsAini  Pbotii>bd  bt  Fathxb  fob  Suffobt  or  ms  Mnraa  Bob 
while  traveling  and  attending  college  are  stolen  from  tiie  lattor^a  rooai 
while  stopping  at  an  inn,  the  father  may  maintain  an  aotioik  against  ths 
innkeeper  to  recover  the  amount  so  stolen. 

Ijwxxbpxb's  BsspoiraiBiLiTr  roB  Pbopkbtt  of  his  Ounns  extends  toeveiy 
part  of  hii  house  into  which  it  is  usual  for  such  property  to  be  takeii»  and 
this  responsibility  can  only  be  limited  by  his  showing  that  thwe  was  a 
different  understanding  between  liim  and  his  gt^^st. 
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Whxrx  GcnsT  Okdkbs  his  Tbumk  Coktainixo  Mokst  to  bb  Taken  to 
HIS  Room  at  an  inn»  and  daring  the  night  the  money  is  stolen,  the  inn- 
keeper ia  liable  for  the  loss. 

Erbob  to  the  circuit  court  of  Marfihall  couniy.  The  opinion 
states  the  case. 

Z>.  Mayes,  for  the  appellant. 

J.  F.  Ctishman,  for  the  appellee. 

By  Ck>urt,  Fishkb,  J.  This  was  a  suit  brought  by  the  plaintiff 
below,  against  the  defendant  as  an  innkeeper  in  the  town  of 
Holly  Springs,  to  recover  the  amount  of  money  alleged  to  have 
been  stolen  from  the  son  of  the  plaintiff,  while  a  guest  of  the 
defendant  in  September,  1850.  The  son's  trunk  was,  at  his  re- 
quest, taken  at  night,  on  retiring  to  bed,  to  his  room.  After 
arriTing  at  the  room  he  proves  that  he  put  the  money,  which  had 
been  furnished  to  pay  his  traveling  ^nd  collegiate  expenses  by 
his  father,  in  the  trunk;  that  after  retiring  to  bed  a  stranger 
was  brought  into  the  room,  and  placed  .in  another  bed;  that, 
this  stranger  left  very  early  next  morning;  that  the  son,  after 
getting  up  next  morning,  discovered  that  his  trunk  had  been, 
during  the  night,  broken  open,  and  his  money,  amounting  to  the 
sum  of  one  hundred  and  eighty*five  dollars,  stolen.  These  are 
the  important  facts  in  the  case,  and  are,  in  our  opinion,  sufficient 
to  sustain  the  verdict  found  by  the  jury  for  the  plaintiff. 

It  is,  however,  said  that  the  money  belonged  to  the  son,  ancl 
not  to  the  father,  and  that  the  suit  should  therefore  have  been 
brought  in  the  name  of  the  former.  The  son  was  merely  in- 
Tested  wi^  a  discretion  as  to  the  expenditure  of  the  moneys 
It  was  the  means  provided  by  the  father  for  the  son's  support 
while  traveling  and  attending  college,  and  the  loss  necessarily 
fell  upon  the  party  who  was  bound  to  furnish  other  means  for. 
the  same  purpose. 

The  next  objection  is  that  the  fact  of  the  son's  ordering  hid* 
trunk  to  be  taken  to  his  bedroom  exonerates  the  innkeeper 
from  liability  for  a  theft  committed  in  the  room.  The  rule  is 
directly  the  reverse,  and  so  stated  and  recognized  by  the  author- 
iti^  referred  to  by  the  counsel  for  the  plaintiff  in  error.  The 
son  hy  such  act  only  conformed  to  a  general  custom,  and  the 
innkeeper  could  only  relieve  himself  by  showing  that  he  was  to 
be  resi>onsible  for  the  trunk  and  what  might  be  put  in  it,  when 
left  at  a  particular  place.  Prima  facie  his  responsibility  for  the 
property  of  his  guests  extends  to  every  part  of  his  house  into 
which  it  is  usual  for  such  property  to  be  token.     This  is  tbo  gen* 

▲k.  Dbo.  Vol.  LXI— ^ 
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eral  rule,  which  can  only  be  limited  by  the  innkeeper  fihowing 
that  there  was  a  different  understanding  between  him  and  his 
guest  in  regard  to  the  property  of  the  latter. 
Judgment  afitoned. 

Li  ABILITY  OF  bo;  KEEPER  FOB  Loss  OF  GuBST*s  Pbopebtt:  See  Shaw  T. 
B^rry,  52  Am.  Dec.  628,  note  634;  McUeer  v.  Brown,  I<L  303,  note  312,  where 
other  cases  are  collected;  Manning  ▼.  WeUi,  51  Id.  688;  DicJAnmm  ▼.  IFmi- 
chMter^  50  Id.  760,  note  764. 

Fatuek  may  Rkcoveu  for  Loss  OF  Minor  Son's  Baooaox  by  an  inn- 
keeper, where  he  is  sent  on  a  journey  by  his  father  and  the  baggage  belongi 
to  the  father:  DicHnscn  v.  Wmchegter,  50  Am.  Dec.  760. 

The  prikgipal  case  is  approved  and  distikguishsd  in  The  H.  E.  Lee^ 
SAbb.  52. 


Haibston  V.  Haibston. 

[37  MxsuMlPFl,  70A.] 

DoMioiLB  OF  Person  is  That  Place  >\'here  He  Has  his  Trux,  Fizxd^ 
Permanent  Home,  and  to  which,  when  he  is  absent,  ho  has  the  inten- 
tion of  returning.  To  constitute  domicile,  two  things  must  concor:  1. 
Residence;  and  2.  The  intention  of  the  party  to  make  it  his  home. 

Domicile  mat  be  Acquired  by  Longer  or  Shorter  Residence,  no  defi- 
nite period  of  time  being  necessary  to  create  it:  the  true  basis  and  fonnda- 
iion  of  doudcile  is  the  intention,  Uie  quo  emimo,  of  the  residenoe. 

LoNO-coNTiNUED  RESIDENCE  IS  CONTROLLING  CIRCUMSTANCE  in  detormin* 
ing  the  question  of  domicile,  in  the  absence  of  any  avowed  intention  or 
of  any  acts  evincing  a  contrary  intention,  and  in  most  cases  it  is  unavoid- 
ably conclusiTe. 

Where  Person  Continued  to  Reside, Ten  Years  at  Plage  where  a 
large  part  of  his  property  was  situated,  declared  that  he  expected  to  live 
and  die  there,  and  repeatedly  voted  there  for  state  and  county  offioei% 
these  facts  conclusively  show  that  place  to  be  his  domicile. 

Wife's  Legal  Domicile  is  That  of  her  Husband,  although  she  may  be 
actually  residing  at  another  place. 

Wife  is  Entitled  to  Distribution  of  Personal  Ppopertt  of  her  Hus- 
band  according  to  the  law  of  the  place  where  he  lias  his  domicile  at  the 
time  of  his  death,  whether  the  marriage  was  contracted  in  Viiyiinia  or  ia 
MississippL 

Appeal  from  the  probate  court  of  Lowndes  conntj.    The 
opinion  states  the  case. 

F.  Anderson  and  F.  A.  Early,  for  the  appellants. 

James  T.  Morrison,  for  the  appellee. 

By  Court,  Skteh,  J.    This  is  an  appeal  from  the  probate  comt 
of  Lowndes  county.    It  appears  from  the  record  in  this  cast 
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that  in  Jtine,  1852,  the  appellee,  widow  of  Bobert  Hairston, 
deceased,  renounced  before  the  said  court  all  claim  to  the  estate 
of  her  deceased  husband,  under  his  will,  and  declared  her  in- 
tention to  demand  dower  in  his  estate,  both  real  and  personal, 
and  applied,  by  petition,  at  the  August  term  following  of  said 
coiut,  for  an  allotment  of  dower  iu  his  real  estate,  and  for  her 
distributive  share  of  his  personal  estate.  She  alleges  in  her 
petition  that  she  is  the  widow  of  Bobert  Hairston,  deceased, 
who  died  in  March,  1852,  at  the  place  of  his  domicile  in  Lowndes 
county,  leaving  a  will  in  which  no  provision  was  made  for  her; 
that  George  Hairston,  one  of  the  appellants,  was  the  adminis- 
trator with  the  will  annexed,  and  that  her  said  husband  died 
possessed  of  a  large  estate,  consisting  of  lands,  slaves,  stock,  and 
other  personal  property.  That  he  died  unembarrassed;  and 
that  his  personal  property  was  not  chargeable  with  any  debts; 
and  that  he  died,  leaving  no  issue  surviving,  or  lineal  descendants, 
or  heirs.  The  petitioner  alleges,  therefore,  that  she  is  entitled, 
as  her  dower  and  legal  share  of  his  estate,  to  a  life  estate  in  one 
half  of  his  land,  and  to  one  half  of  the  personal  estate  in  fee 
simple.  She  prays  for  a  writ  of  dower  accordingly,  and  to  have 
her  share  of  the  personal  estate  allotted  to  her. 

At  the  succeeding  term  of  the  court,  some  of  the  heirs  and 
distributees  of  the  deceased  filed  their  petition,  in  which  they 
allege  that  the  will  of  the  deceased  had  been  probated,  by  which 
he  revoked  all  former  wills,  and  devised  his  whole  estate,  real 
and  personal,  to  one  of  his  slaves,  a  child  six  years  old,  then  in 
the  state  of  Mississippi.  They  allege  that  the  will  was  effective 
as  a  revocation  of  all  former  wills,  but  insist  that  the  clause 
containing  said  devise  was  void,  and  that  the  real  estate  will 
descend,  and  the  personal  property  will  be  subject  to  distribution, 
as  if  he  had  died  intestate. 

They  further  allege  that  the  deceased  left  no  child  or  lineal 
decendants,  but  left  surviving  his  widow,  the  said  Buth  S. 
Hairston,  the  petitioners,  and  others  who  were  his  heirs  at  law. 
They  admit  the  right  of  the  vridow  to  dower  in  the  land  as 
claimed  by  her.  They  allege  that  the  deceased  and  Mrs.  ICairs- 
ton  were  married  in  the  state  of  Virginia,  where  they  had  their 
domicile,  and  where  they  continued  to  reside  for  many  years; 
that  in  1836  the  deceased  removed  a  large  number  of  his  slaves, 
and  placed  them  upon  lands  which  he  had  purchased  in  the 
state  of  Mississippi,  and  afterwards  removed  other  slaves  to  the 
same  state;  that  he  frequently  visited  Mississippi  to  attend  to 
'his  interest  there,  but  did  not  remove  his  family,  and  kept  rp 
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his  estabb'dhment  in.  the  stato  of  Virginia.  In  1841  unpleasant 
relations  sprung  up  between  himself  and  Mrs.  Hairston,  and 
being  a  whimsical  and  capricious  man,  in  a  sudden  fit  of  passion 
lie  left  Virginia,  where  he  owned  several  plantations,  but  with- 
out any  intention  of  changing  his  domicile.  After  having  left 
the  state  of  Virginia  he  visited  Europe,  whence  he  returned  to 
this  state  in  1842,  where  he  remained  attending  to  his  business 
down  to  the  time  of  his  death,  which  occurred  in  1852.  Thej 
aver  that  at  the  time  of  his  death  his  domicile  was  in  the  state 
Virginia,  and  insist  that  his  wife,  who  never  removed  from  that 
state,  is  not  entitled  to  a  share  of  his  personal  estate  by  the  laws 
of  Mississippi,  but  imder  that  of  Virginia,  according  to  which 
she  would  be  entitled  to  only  an  estate  for  life  in  one  half  the 
slaves  of  which  he  died  possessed.  They  further  insist  that  if 
it  should  be  held  that  the  domicile  of  the  deceased  was,  afc  the 
time  of  his  death,  in  this  state,  that  she  is  entitled  to  her  share 
of  the  slaves,  which  the  deceased  owned  or  possessed,  before 
his  change  of  domicile,  according  to  the  law  of  Virginia,  and 
not  under  the  statute  of  Mississippi,  which  would  vest  in  her 
the  absolute  title  in  fee  simple  to  one  half  of  them. 

It  is  not  controverted,  if  Robert  Hairston  died  having  his  per- 
manent residence  in  Mississippi,  that  the  rights  of  his  widow, 
as  to  all  the  personal  property  acquired  after  his  change  of  dom- 
icile, are  to  be  determined  by  the  law  of  this  state,  and  not  by 
that  of  Virginia.  Our  first  inquiry,  therefore,  respects  the  place 
of  his  domicile,  at  the  time  of  his  death — ^whether  it  was  in  Vir- 
ginia or  Mississippi. 

In  its  ordinary  acceptation,  by  the  term  **  domicile''  is  meant  the 
place  where  a  person  lives  or  has  his  home.  In  this  sense,  where 
a  person  has  his  actual  residence,  inhabitancy,  or  commorancy 
is  called  his  domicile.  But  in  a  strict  and  legal  sense,  says 
Judge  Story,  "  that  is  properly  the  domicile  of  a  person  where 
he  has  his  true,  fixed,  permanent  home  and  principal  establish- 
ments, and  to  which,  whenever  he  is  absent,  he  has  the  intention 
of  returning:"  Confl.  Laws,  p.  39,  sec.  41.  This  is  perhaps  the 
most  comprehensive  and  correct  definition  of  the  term  which 
could  be  given.  Two  things  must  concur,  according  to  the  same 
authority,  to  constitute  domicile:  ''1.  Besidence;  and  2.  The 
Intention  of  making  it  the  home  of  the  party.  There  must  bo 
the  fact  and  the  intent."  While  it  is  certain  that  these  condi- 
tions must  concur  to  constitute  a  domicile,  it  is  a  matter 
frequently  of  difficulty  to  determine,  from  the  facts  in  cases  of 
contested  domicile,  the  existence  of  such  residence  and  the  in* 
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tention  to  make  it  the  permanent  home  of  the  party.  From  the 
nature  of  the  subject,  it  is  impracticable  to  lay  down  any  very 
definite  rule  by  which  either  the  fact  of  a  permanent  residence 
or  the  intention  of  permanent  residence  is  to  be  ascertained. 
In  none  of  the  decided  cases  on  this  subject  is  there  a  definite 
period  of  time  recognized  as  being  necessary  to  create  a  domi- 
cile. The  time  may  be  shorter  or  longer  according  to  the  cir- 
cumstances; and  in  all  cases  the  question  whether  a  person  has 
or  has  not  acquired  a  domicile  must  depend  mainly  ux>on  his 
actual  or  presumed  intention.  In  the  case  of  Moore  v.  Darras, 
4  Hag.  Ec.  346,  it  was  said  domicile  does  not  depend  upon  resi- 
dence alone,  but  upon  a  consideration  of  all  the  circumstances 
of  the  case;  a  person  being  at  a  place  is  prima  facie  evidence 
that  he  is  domiciled  there;  but  it  may  be  explained,  and  the 
presumption  rebutted.  The  place  where  a  man  carries  on  his 
business  or  professional  occupation,  and  has  a  home  or  perma- 
nent residence,  is  his  domicile;  and  he  has  all  the  privileges,  and 
is  bound  by  all  the  duties,  flowing  therefrom.  As  a  domicile 
may  be  acquired  by  a  longer  or  shorter  residence,  depending 
upon  the  circumstances  of  the  case,  its  true  basis  and  founda- 
tion must  be  the  intention,  the  quo  animo,  of  residence.  The 
apparent  or  avowed  intention  of  residence,  not  the  manner  of  it, 
constitutes  domicile:  Bradley  v.  Lowry,  1  Spears  Eq.  2.  In  the 
absence  of  any  avowed  intention,  and  of  acts  which  indicate  a 
contrary  intention,  a  long-continued  residence  is  regarded  as  a 
controlling  circumstance  in  determining  the  question  of  domi- 
cile. In  most  cases  it  is  unavoidably  conclusive:  The  Ship  Ann 
Oreen,  1  Gall.  274;  The  Harmony,  Id.  123.  In  the  matter  of 
Catherine  Boberts'  WiU,  8  Paige,  446,  it  was  said:  "  The  declara- 
tions of  the  party  himself,  where  he  can  have  no  object  or  induce- 
ment to  falsify  the  truth  or  to  deceive  those  to  whom  such  dec- 
larations are  made,  are  the  best  evidence  of  his  intention  to  make 
his  actual  residence  his  permanent  residence  also."  But  where 
acts,  although  unaccompanied  by  declarations,  concur  with  long- 
continued  residence  or  habitancy,  evincing  an  intention  of  per- 
manent residence,  it  is  manifest  that  they  furnish  as  satisfactory 
evidence  of  that  intention  as  the  express  declarations  of  the 
party  to  that  effect.  So  it  is  laid  down  by  Judge  Story,  that  even 
where  a  party  has  two  residences  at  different  seasons  of  the  year, 
**  that  will  be  esteemed  his  domicile  which  he  himself  selects,  or 
describes,  or  deems  to  be  his  home,  or  which  appears  to  be  the 
center  of  his  affitirs,  or  where  he  votes  or  exercises  the  rights  and 
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datios  of  a  citizen: "  Confl.  Laws,  p.  45,  sec.  47;  SlieUan  t.  Tiffin^ 
€}  How.  163. 

Let  us  apply  these  principles,  which  are  sustained  by  on* 
doubted  authority,  to  those  facts  in  the  cause  about  which  there 
is  no  controversy.  It  appears  from  the  evidence  that  Robert 
Hairston  and  the  appellee  were  natives  of  the  state  of  Virginia, 
where  they  were  domiciled  at  the  date  of  their  intermarriage,  and 
where  they  continued  to  reside  until  1841.  Hairston  was  then 
tlio  owner  of  a  large  property  situated  there,  consisting  of  lands 
and  slaves,  with  which  he  never  parted.  In  1841,  having  con- 
ceived an  unconquerable  aversion  for  the  appellee,  he  abandoned 
his  home,  visiting  New  York  and  Europe,  whence  he  returned 
to  Mississippi  in  1842.  He  had,  in  1836,  purchased  land  in 
Lowndes  county  in  this  state;  and  had,  before  he  left  Virginia, 
removed  thither  a  sufficient  number  of  his  slaves  to  cultivate  a 
large  plantation.  The  appellee  did  not  accompany  him  to 
Mississippi,  but  remained  in  Virginia  and  resided  at  the  family 
mansion.  After  his  return  from  Europe,  in  1842,  he  resided 
upon  some  one  of  his  plantations  in  this  state,  with  occasional 
and  temporary  absences  on  business,  imtil  he  died  in  1852. 
After  his  return  to  this  state,  he  purchased  a  large  quantity  of 
land,  and  added  largely  to  his  slave  property.  He  never  re- 
visited Virginia  aft^r  he  came  to  this  state  in  1842,  but  continued 
his  plantations  there,  and  kept  up  the  family  mansion  in  a  style 
suitable  to  his  means.  He  sold  many  tracts  of  the  lands  which 
he  had  purchased  in  this  state,  and  in  the  deed  of  conveyance 
for  the  lands  sold  by  him,  he  described  himself  as  of  Lowndes 
county  in  this  state.  He  had  in  operation  in  this  state  five 
plantations  at  the  time  of  his  death.  About  the  year  1845  he 
purchased  a  healthy  situation,  which  he  called  ''Choctaw 
Spring,"  and  built  there  an  indifferent  house,  in  which  he 
resided.  He  said  that  place  was  his  home,  and  that  he  expected 
to  live  and  die  there.  He  repeatedly  voted  for  county  and  state 
officers  in  Lowndes  county,  where  he  lived;  and  he  attended 
and  voted  at  the  two  last  elections  preceding  his  death  held 
in  that  county. 

These  facts,  we  think,  conclusively  show  that  when  Hairston 
left  Virginia  in  1841  he  intended  to  abandon  his  domicile  in 
that  state.  But  as  a  domicile,  when  once  gained,  continues 
until  one  is  acquired  in  some  other  place,  it  is  admitted  that  by 
his  abandonment  of  his  home  in  Virginia  he  did  not  destroy 
his  domicile  there.  His  departure  from  Virginia,  under  the 
circumstances,  can  have  no  other  e£EecC  liian  to  lessen  the  degree 
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of  evidence  required  to  establish  the  fact  of  his  domicile  in 
Mississippi.  But  if  it  were  admitted  that  Hairston,  when  he 
came  to  Mississippi  in  1842,  did  not  intend  to  make  it  his  per- 
manent place  of  residence,  but  designed  to  retain  his  domicile 
in  Yii^ginia,  we  can  not  doubt  that  he  changed  such  intention, 
and  became  in  fact  and  intention  domiciled  in  this  state.  His 
declaration  that  he  expected  to  live  and  die  at  his  residence  in 
Lowndes  couniy,  his  continued  residence  for  ten  years  at  a 
place  where  a  large  part  of  his  property  was  situated,  and  finally, 
the  exercise  of  the  rights  of  a  citizen,  are  without  doubt  con- 
dusive  on  the  subject. 

It  was  said  in  argument  that  when  Hairston  sought  a  resi* 
deuce  in  Mississippi  he  abandoned  his  duty  as  a  husband,  and 
thereby  violated  a  sacred  obligation  imposed  by  the  laws  of 
society;  and  hence,  upon  a  principle  of  public  policy,  he  should 
be  denied  the  rights  of  domicile  in  this  state.  However  repre- 
hensible the  motive  of  the  alleged  act  may  have  been,  in  a  moral 
point  of  view,  it  is  evident  that  it  was  not  his  intention,  by 
his  change  of  residence,  to  affect  injuriously  the  pecuniaiy  rights 
of  the  appellee,  as  her  interest  in  his  estate  has  thereby  been 
materially  enhanced.  Hence,  if  the  foundation  of  the  argument 
were  better  sustained  than  it  is,  by  the  proofs  in  the  cause,  the 
objection  comes  from  the  wrong  quarter. 

The  next  question  is,  whether  the  appellee  is  entitled  to  her 
widow's  portion  out  of  the  slaves  which  were  owned  by  the 
deceased,  in  the  matrimonial  domicile,  before  he  removed  to  and 
permanently  settled  in  Mississippi,  under  the  law  of  that  domi- 
cile, or  under  that  of  Mississippi.  As  we  have  stated,  if  the 
distribution  is  to  be  made  according  to  the  statute  of  this  state, 
the  appellee  will  succeed  to  one  half  of  the  slave  property,  and 
will  hold  it  by  an  absolute  title  in  fee  simple;  whereas,  if  the 
law  of  Virginia  is  to  give  the  rule  of  succession,  she  vrill  have 
tnly  a  life  estate  in  one  half  of  the  slaves.  This  question  will 
admit  of  veiy  little  debate.  We  have  decided  that  Hairstcm's 
domicile,  at  the  time  of  his  death,  was  in  Mississippi.  Hence, 
although  the  appellee  did  not  follow  him  there,  but  remained 
in  Yirginia,  her  legal  domicile  was  that  of  her  husband  at  the 
time  of  his  death:  Story's  Confl.  Laws,  p.  43,  sec.  46.  The  case, 
therefore,  presented  by  the  petition  of  the  appellee,  is  not  one 
in  which  the  citizen  of  a  foreign  jurisdiction  solicits  the  aid  of 
our  courts  to  enforce  rights  arising  under  a  contract  made  else- 
where; but  it  is  one  in  which  the  widow  of  a  citizen,  having  his 
Iiroper  domicile  within  this  state,  invokes  an  appliciition  of  ou2 
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municipal  regulations  for  the  ascertainment  of  ber  rights  in 
regard  to  his  estate.  But  the  rights  claimed  against  her  are 
alleged  to  arise  out  of  a  marriage  celebrated  in  another  ctato. 
Therefore,  upon  a  well-settled  of  principle  of  comity,  it  becomes 
our  duty  to  enforce  those  rights,  if  they  shall  be  found  to  exist. 
This  brings  us  to  the  question  of  what  were  the  respectiye  rights, 
ill  reference  to  the  property  in  controversy,  of  the  appellee  and 
her  husband,  arising  out  of  the  contract  of  marriage,  as  regu- 
lated by  the  laws  of  Virginia. 

In  the  ingenious  and  very  learned  argument  of  counsel,  it  was 
assumed  that  the  widow  under  the  law  of  Virginia  does  not 
take  her  share  of  the  deceased  husband's  estate  by  virtue  of  the 
general  statute  of  distributions;  but  is  entitled  to  it  under  a  sepa^ 
rate  and  independent  provision  of  the  law. 

This  may  be  conceded.  It  may  also  be  admitted  that  the 
wife,  not  being  of  the  next  of  kin  to  the  husband,  does  not  suc- 
ceed to  her  share  of  his  estate  as  a  distributee,  in  the  proper 
sense  of  the  term;  but  that  the  right  to  her  portion  of  the 
deceased  husband's  estate  is  an  incident  ingrafted  by  law  upon 
the  contract  of  marriage.  But  the  concession  will  avail  nothing 
unless  it  can  be  shown  that  the  right  of  the  feme  covert  in  the 
personal  estate  of  the  husband,  during  the  subsistence  of  the 
marriage,  are  of  a  superior  character  and  different  nature  to 
those  of  the  next  of  kin;  or,  in  other  words,  unless  it  can  be 
proved  that  by  the  consummation  of  the  marriage,  the  wife 
acquires  a  vested  interest  in  the  personal  estate  of  the  husband, 
possessed  at  the  time  of  the  marriage,  or  acquired  subsequently 
and  before  tliere  has  been  a  change  of  domicile.  It  is  evident 
to  us  that  this  position  is  not  maintainable. 

By  the  law  of  Virginia  regulating  the  rights  of  husband  and 
wife,  the  husband  becomes  the  absolute  owner  of  the  personal 
property  of  the  wife  which  is  in  her  possession  at  the  time  ol 
the  marriage,  or  which  he  shall  reduce  into  his  possession  dar- 
ing its  continuance.  The  marriage  is  held  to  operate  an  abso^ 
lute  gift  to  the  husband  of  all  the  personal  property  of  the  wife. 
Daring  the  subsistence  of  the  marriage,  the  wife  has  no  right 
whatever  to  the  personal  estate  of  the  husband,  or  to  any  por- 
tion of  its  proceeds  or  profits.  This  is  conclusively  shown  by 
the  unlimited  right  of  the  husband  to  dispose  of  it  for  any  pur- 
pose whatever.  Such  an  unrestricted  right  of  disposition  is 
manifestly  inconsistent  with  the  idea  of  a  fixed  and  vested 
right  on  the  part  of  the  wife  to  his  personal  property.  It  is 
true  that  the  husband  is  incapable,  by  a  testamentaxy  dispose- 
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tion  which  can  only  take  effect  after  his  death,  to  deprive  the 
wifo  of  her  statutory  portion  of  his  effects  of  which  he  may  die 
possessed.  In  this  respect  only  does  the  wife  stand  on  a  differ- 
ent or  better  foundation  than  those  persons  who,  as  next  of  kin, 
would  be  entitled  to  the  succession,  as  heirs  or  distributees,  in 
the  event  the  husband  should  die  intestate. 

It  matters  not,  therefore,  whether  the  right  of  the  wife  to  her 
share  of  the  deceased  husband's  personal  effects  arises  under 
the  general  statute  of  distributions  of  the  state  of  Virginia,  or 
whether  it  is  based  upon  a  distinct  and  independent  act  of  legis- 
lation. The  question  is.  Does  the  wife  by  the  contract  of  mar- 
riage, under  the  operation  of  the  law  of  Virginia  regulating 
the  institution  of  marriage,  acquire  a  vested  interest  in  the  per- 
sonal estate  of  the  husband,  then  x>ossessed  by  him  or  subse- 
quently acquired?  It  seems  too  evident  to  admit  of  debate  that 
she  acquires  no  immediate  fixed  right  of  present  or  future  enjoy- 
ment, which  are  the  conditions  of  a  vested  estate:  4  Kent's  Com. 
202.  The  most  that  can  be  said  of  it  is,  not  that  it  is  a  vested 
interest  in  or  right  to  the  personal  estate  of  the  husband,  but  a 
privilege  to  have  her  portion  of  the  personal  effects  of  which  the 
husband  may  die  i)ossessed,  and  of  which  he  can  not  deprive 
her  by  a  testamentary  disposition,  which  can  only  take  effect 
after  he  is  dead. 

Where,  by  the  operation  of  the  law  regulating  the  institution 
of  marriage,  the  husband  is  the  absolute  and  exclusive  ownjerof 
the  personal  property  brought  into  the  marriage,  it  is  clear  that 
the  doctrine  of  a  tacit  contract  can  not  apply.  If  the  wife  has 
no  vested  interest  of  any  character  to  the  personal  property  pos* 
sessed  at  the  time  of  the  marriage,  or  to  any  future  acquest  and 
gains  which  may  accrue  during  its  continuance,  there  is  evi- 
dently nothing  to  which  it  can  attach,  or  upon  which  it  could 
operate.  Personal  property  has  no  sUus.  In  contemplation  of 
law,  it  follows  the  owner  and  is  subject  to  the  law  which  governs 
his  person,  both  with  respect  to  the  disposition  of  it,  and  its 
transmission  either  by  succession  or  the  act  of  the  party.  It  if 
the  law  of  Virginia,  as  well  as  the  law  of  Mississippi,  that  per- 
sonal property  shall  be  distributed  according  to  Uie  law  of  the 
domicile.  Hence,  if  any  tacit  contract  can  be  imagined  to 
attach  to  the  fact  of  marriage  as  regulated  by  the  law  of  Virginia, 
it  is  that  the  wife  shall  be  entitled  to  distribution  according  to 
the  law  of  the  place  in  which  the  husband  may  have  his  domi* 
ule  at  the  time  when  he  shall  die. 

Let  the  decree  be  affirmed. 
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Fact  and  Intention  must  Con.<3xtr  to  Constittttx  Bomioilb:  RmggM 
V.  Barley,  59  Am.  Deo.  106;  Hwri  v.  Lindmj,  43  Id.  697,  note  003,  where 
other  cases  are  referred  to. 

Domicile  of  Husband  Detebmikss  Domicile  or  Wife,  when:  See 
Harrison  v.  Harriaon^  56  Am.  Deo.  227,  note  235,  where  other  cases  are 
collected.  f 

Change  or  Domicile:  See  Lowry  v.  Bradley^  39  Am.  Dec  142,  note  148. 
where  other  cases  are  collected. 

Situs  or  Pbbsonaltt  Follows  Ownbb*8  Domicile:  See  Smith  ▼.  Shtm^ 
S8Am.  Dec  746,  note  750;  ^peed  v.  Afay,  55  Id.  540,  note  542;  SuceeBtUmqf 
Alice  Packwaod,  41  Id.  341,  note  348,  where  other  cases  are  oolleoted. 


Alexandeb  v.  Bebesfobd. 

[27  MzttlMlFPX,  747.] 

Cou&t  or  Equitt  will  Rescind  Contkact  vor  Sale  or  Land  on  tha 
ground  of  fraud  practiced  on  the  vendee,  where  at  the  time  of  the  sale 
the  vendor  represented  to  the  vendee  that  the  land  was  good  for  agricol- 
toral  purposes,  above  the  influence  of  the  waters  of  the  river,  and  not 
subject  to  overflow,  except  from  the  backwater  of  a  certain  bayou, 
although  he  knew  at  the  time  that  the  land  was  subject  to  general  over- 
flow, which  diminished  its  value,  the  purchaser  being  at  the  time  unable 
to  ascertain  from  appearances  whether  the  land  was  subject  to  overflow 
or  not. 

Statements  Made  to  Witness  in  Presence  or  Purchaser  by  vendor,  in 
reference  to  land  he  is  about  to  sell,  are  equivalent  to  statements  made 
to  the  purdioser  himself. 

Appeal  from  the  superior  court  of  chanceiy.  The  opmion 
pitates  the  caee. 

Oeorge  S.  Tcrger,  for  the  appellant. 
2>.  W.  Adams f  for  the  appelleea. 

By  Court,  Fisher,  J.  The  appellees  filed  this  bill  in  the 
superior  court  of  chanceiy  for  the  purpose  of  obtaining  a  decree 
rescinding  a  contract  made  by  them  with  the  appellant  for  the 
purchase  of  a  certain  tract  of  land  in  Bankin  county,  on  the 
ground  of  fraud  alleged  to  have  been  practiced  by  the  appellant 
in  making  said  sale.  The  land  is  situated  near  the  bank  of 
Pearl  river,  and  is,  according  to  the  allegations  of  the  bill,  the 
admissions  of  the  answer,  and  the  proof  in  the  cause,  subject  to 
overflow  from  the  waters  of  said  river  during  ordinary  or  annual 
freshets.  The  bill  alleges  that  the  purchasers  in  making  said 
trade  trusted  to  the  trutb  of  the  statements  made  by  the  appel- 
lant respecting  said  overflow;  that  when  interrogated  on  this 
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eubject,  be  stated  that  the  land  was  above  the  influence  of  the 
waters  of  said  river,  and  had  never  been  inundated  within  his 
knowledge;  that  the  purchase  was  made  in  the  month  of  Novem* 
bcr,  when  the  river  was  very  low,  and  when  the  purchasers 
could  ascertain  nothing  from  appearances  as  to  the  lands  being 
subject  to  overflow.  The  answer  admits  that  the  land  is  liable 
to  overflow  as  charged  in  the  bill;  but  denies  that  the  complain- 
ants made  any  inquiries  on  the  subject,  or  that  the  appellant 
made  any  false  or  fraudulent  statements  relative  to  the  same. 

The  first  witness  examined  on  behalf  of  the  complainants 
proves  that  he  was  present  with  W.  F.  Beresford  when  the 
cleared  land  was  partially  examined  by  the  purchaser;  that  the 
witness  himself,  in  the  presence  of  Beresford,  asked  the  appellant 
the  question  whether  the  land  which  they  were  then  examining 
was  subject  to  overflow;  when  the  appellant  replied,  only  from 
the  backwater  coming  into  a  certain  bayou;  the  appellant  on 
this  occasion  represented  the  land  to  be  good  and  valuable  for 
agriculttiral  purx>oses;  the  answer  and  the  proof  show  very 
clearly  that  the  appellant  was  not,  at  the  time  of  the  sale,  igno- 
rant of  the  true  condition  of  the  land.  But  it  is  said  that  he 
concealed  nothing,  because  he  was  not  requested  by  the  pur- 
chaser to  make  any  disclosures.  The  statement  to  the  witness 
in  the  presence  of  the  purchaser  was  equivalent  to  a  statement 
to  the  purchaser  himself.  That  was,  to  say  the  least,  in  effect  a 
clear  declaration  that  the  tract  of  land  was  only  liable  to  over- 
flow from  the  backwater,  which  he  averred  at  the  time  produced 
no  injury  to  the  la:nd,  and  remained  on  it  only  a  few  days  at  a 
time.  The  whole  testimony  when  properly  considered,  in  our 
opinion,  fully  establishes  the  fraud. 

No  objection  is  made  to  the  interlocutory  or  flnal  decree;  and 
we  have  nothing  to  do,  therefore,  but  to  aflSrm  the  decree  of 
the  chancellor. 

Fbaud  of  Vbndob,  Vhtdbb  Reluevxd  ok  Ground  of,  in  Equitt,  whin: 
Sea  Andenon  ▼.  HiU^  61  Am.  Deo.  130,  note  132,  where  other  caaes  are  ool- 
leeted;  MeCorHt  v.  Dob^,  47  Id.  500,  note  663;  MtMon^.  Bovei,  48  Id.  661, 
aole654. 
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Winston  v.  Pbesident  and  Tkustees  of  Frankijm 

AOADEMY. 

[28  MlMSMIFFI,  118.] 

TxNAKT  CAN  KXVEK  DISPUTE  HIS  Landlobd's  Titls  except  \n.  a  few 
special  cases. 

Party  Who  Takes  Possession  xtkdxr  Lessee  is  Bound  bt  Covenants 
contained  in  the  latter's  lease  of  the  premises;  and  after  the  death  of  snch 
party,  his  executor  is  bonnd  by  everything  that  bound  his  testator. 

Where  Landlord  has,  bt  Terms  of  Lease,  Right  to  Re-enter  aod 
become  reinvested  with  his  former  estate  in  the  premises  demised,  he  is 
entitled  to  recover  damages  according  to  the  injury  which  the  property 
had  sustained  at  the  time  when  this  right  accrued.  And  if  the  tenant 
has  removed  buildings  from  the  premises,  the  injury  sustained  is  measured 
by  the  landlord's  loss  of  rent  arising  from  such  removal 

Ebrob  from  the  circuit  court  of  Loimdes  couniy.  The  opinion 
states  the  case. 

R,  Evans,  for  the  appellant. 

C.  B,  Crusoe,  for  the  appellees. 

By  Court,  Fisher,  J.  The  plaintiffs  below  brought  this  suit 
in  the  circuit  court  of  Lowndes  county,  to  recover  damages  for 
injuries  done  to  a  lot  of  ground  situated  in  the  town  of  Colum- 
bus, of  which  it  is  alleged  they  are  the  owners.  The  defendant 
below  demurred  to  the  complaint,  assigning  various  causes  of 
demurrer,  all  of  which  were  overruled  by  the  court  below.  The 
{acts,  as  shown  by  the  complaint  and  the  exhibit  filed  therewith, 
are  as  follows:  The  lot  is  part  of  the  sixteenth  section  donated 
for  the  use  of  schools,  which,  it  appears  from  the  pleadings,  is 
under  the  control  and  management  of  the  plaintiffs.  Indeed,  it 
is  alleged  that  the  title  and  reversionary  interest  are  in  them. 
On  the  sixth  of  April,  1841,  the  plaintiffs  leased  the  lot  to  one 
Abraham  Wolf,  and  his  leaEe  covenants,  among  other  things, 
that  he  will  pay  in  advance  annually  the  sum  of  twenty-five 
dollars  on  the  first  day  of  August  in  every  year,  for  the  unex- 
pired term  of  ninety-nine  years  from  the  first  day  of  August, 
1821 ;  that  on  failure  so  to  pay,  the  lessors  were  to  have  the  right 
to  re-enter  and  to  become  reinvested  with  their  former  title, 
and  to  hold  the  lot  "discharged  from  all  claim  of  the  said  Wolf, 
his  executors,  administrators,  or  assigns."  Wolf  leased  the  lot 
to  one  Walter  C.Winston,  who  died,  having  first  madehis  will  and 
api)ointed  the  defendant  below  executor  thereof.  He,  as  execu- 
tor, took  possession  of  the  lot,  and  while  thus  in  possession 
removed  therefrom  the  buildings  situated  thereon,  alleged  to  ba 
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of  the  Talue  of  five  hundred  dollars.  In  the  mean  time  there 
was  a  failure  to  pay  the  rent  according  to  the  stipulaiions  of  the 
lease;  and  it  is  further  alleged  that  Wolf  has  left  the  state, 
leaving  behind  no  property  or  other  means  out  of  which  the 
rent  can  be  made.  It  is  also  alleged  that  Winston  refuses  to 
pay  the  rent  as  covenanted  by  Wolf. 

The  rules  of  law  applicable  to  this  state  of  case  are  too  well 
settled  to  require  argument  or  even  the  citation  of  authority. 
The  tenant,  except  in  a  few  special  cases,  can  never  dispute  the 
title  of  his  landlord.  Wolf,  by  taking  the  lease,  admitted  the 
plaintiffs'  title  to  the  lot.  Walter  C.Winston,  coming  in  posses- 
sion under  Wolf,  was  bound  by  the  covenants  contained  in  the 
lease  of  the  latter^  and  the  defendant  is  bound  by  everything  which 
bound  his  testator.  The  failure  to  pay  the  rent  gave  the  plaintiffs 
tlie  right  to  re-enter  and  to  become  reinvested  with  their  former 
estate;  and  they  were  therefore  entitled  to  recover  damages 
according  to  the  injury  which  the  property  had  sustained  at  the 
lime  this  right  accrued.  The  removal  or  destruction  of  the 
buildings  on  the  lot  was  an  injury  which  must  be  estimated 
with  reference  to  the  time  when  the  plaintiffs  would  become  or 
bad  become  entitled  to  the  possession  and  enjoyment  of  the 
property.  The  injury  at  the  expiration  of  the  term  of  ninety- 
nine  years  might  have  been  a  very  trivial  one,  as  the  buildings 
during  that  time  might  have  been  destroyed  by  the  laws  of 
decay.  As  a  compensation  for  such  loss,  however,  would  have 
been  the  annual  rent  of  the  property.  The  complaint  alleges 
that  in  consequence  of  the  removal  of  the  buildings  the  plaint- 
iffs are  prevented  from  again  leasing  the  lot,  except  at  a  reduced 
price.  This  is  of  course  the  result  of  the  defendant's  trespass, 
which  operated  to  the  immediate  injury  of  the  plaintiffs  in  ren- 
dering their  property  less  valuable  or  less  productive  than  it 
otherwise  would  have  been. 

We  are  therefore  of  opinion -that  the  court  below  committed 
BO  error  in  overruling  the  demurrer.  All  the  other  questions 
were  proper  for  the  consideration  of  the  jury;  and  they,  to  say 
the  most,  not  having  abused  their  discretion  in  the  matter,  wa 
are  of  opinion  that  the  judgment  of  the  court  below  ought  to 
be  affirmed. 

Judgment  affirmed. 

Bbtoppsl  of  Ten aht  to  Dsirr  L^ndloed's  Titu:  See  NiUi  v.  Bai^ford, 
61  Am.  Deo.  05,  note  101»  where  ether  OMee  are  ooUected:  Choree  v.  Putneif^ 
M  Id.  788|  note  791. 
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LlABn.ITT  or  ADMIFI9TBA90B   ON    COVBKANTS    Vf   DeBDS  OF   ISlTBaTATi! 

See  Matter  qf  OaJOoway^  84  Am.  Dec  209,  note  210,  where  otiier  oseee  Are 
eollected. 

One  £nterino  Dirkctlt  under  Tenant  and  by  hie  pennieeion  standi 
in  the  same  relation  as  the  original  tenant:  Jackson  v.  Miller,  21  Am.  Dec. 
316,  note  323.  The  relation  of  landlord  and  tenant  once  established  attsdies 
to  all  who  succeed  to  the  possession  through  or  under  the  tenant,  imme- 
diately or  remotely:  Jackson  r.  Davis,  15  Id.  451. 

Ermedies  bt  Lessor  against  Assignees  and  Sublessees:  See  note  to 
Fulton  V.  Stimrtt  15  Am.  Deo.  543,  where  this  subject  is  considered. 


BOBEBTS  V.  ROGEBS. 

(38  Ifnsnnppx,  18S.] 

Ahministrator  is  not  Bound  to  Interpose  Statute  ov  LoazATioNB  to 
defeat  a  recovery,  unless,  under  the  facts  known  to  exist,  it  can  avail  at 
a  successful  defense. 

Administbator  Who  has  Made  Voluntabt  Patmints  must,  in  a  fotors 
contest  with  the  distributees,  show  that  the  debts,  though  paid  under  no 
legal  compulsion,  were,  nevertheless,  such  as  could  have  been  enforced 
against  the  estate.  He  ia  not  to  be  regarded  as  in  any  worse  position 
than  the  creditor  was  at  the  time  of  the  payment. 

Expense  of  Bringing  Propbrtt  or  Deceased  Person  from  Another 
State  to  the  jurisdiction  in  which  the  administrator  who  incurred  sudi 
expense  is  acting  is  not  a  legal  claim  against  the  estate.  The  probata 
court  can  not  allow  a  claim  for  services  rendered  or  expenses  incnrred 
on  account  of  property  while  it  was  subject  to  another  jnrisdictioo. 

^Ebbob  from  the  probate  court  of  Wayne  county.    The  opinion 
states  the  case. 

Olenn  and  S.  A.  D.  Steele^  for  the  appellants. 

No  counsel  for  the  appellee. 

By  Court,  Fishbb,  J.  This  -was  a  bill  of  review  filed  bj  the 
appellants  in  the  probate  court  of  Wayne  county,  to  open  the 
final  settlement  made  by  the  appellee  as  administrates  of  the 
estate  of  Heniy  F.  Rogers,  deceased.  Among  other  things,  it 
is  alleged  that  the  administrator  paid  sundry  claims  against 
the  estate,  which  were  barred  by  the  statute  of  limitations.  This 
allegation  is  met  by  the  answer  and  proof  introduced  on  the 
part  of  the  administrator,  showing  that  the  intestate  left  the 
state  about  the  year  1839  or  1840,  and  never  returned  to  it 
again.  The  counsel  of  the  appellants,  however,  contend  that 
while  this  might  have  operated  to  stop  the  running  of  the  stat- 
ute if  pleaded  against  the  creditor,  it  can  not  avail  the  admin« 
istrator,  as  he  voluntarily  paid  the  debts.    An  administrator  if 
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only  bound  to  interpose  the  statute  of  limitations  to  defeat  a  re- 
covery when,  under  the  facts  which  are  known  to  exist,  it  can  avail 
as  a  successful  defense.  In  making  voluntary  payment,  he  only 
assumes  upon  himself  the  responsibility  of  showing,  in  any 
future  contest  with  the  distributees,  that  the  debts,  though  paid 
under  no  l^gal  compulsion,  were  nevertheless  such  as  could 
have  been  legally  enforced  against  the  estate.  He  is  to  be  re- 
garded as  in  no  worse  position  then  the  creditor  was  at  the  time 
of  payment. 

It  is  next  alleged  that  the  administrator  was  allowed  the  sum 
of  one  thousand  six  hundred  and  eighty-eight  dollars,  for  ex- 
penses incurred  and  services  rendered  in  bringing  the  properly 
of  the  estate,  amounting  to  about  four  thousand  dollars,  from  the 
state  of  Texas  to  Wayne  county,  prior  to  the  grant  of  letters  of 
administration  on  the  estate;  and  that  such  charge  is  not  only 
unreasonable,  but  is  wholly  unsustained  by  any  legal  principle. 
We  deem  it  unnecessary  to  make  any  comment  upon  the  evi- 
dence introduced  co  sustain  this  charge,  as  it  is  clear  that  under 
no  rule  of  law  can  it  be  sustained  against  the  estate.  While 
there  was  no  evidence  introduced  with  a  view  of  showing  the 
domicile  of  the  intestate  at  the  time  of  his  death,  yet  it  is  mani-* 
fest  from  all  the  proof  that  his  domicile  was  not  in  Wayne 
ooimty,  but  most  probably  in  the  state  of  Texas  where  he  died. 
Administration  should  therefore  have  been  granted  in  that  state, 
by  the  proper  court,  and  the  property  administered  there,  and 
finally  distributed  or  otherwise  disposed  of  according  to  the  law 
of  the  intestate's  domicile.  The  probate  court  of  Wayne  counly 
certainly  acquired  no  jurisdiction  over  the  properly  until  it  was 
brought  into  that  county;  and  having  no  jurisdiction  over  the 
property,  or  power  to  grant  letters  of  administration,  until  it 
was  brought  within  the  limits  of  the  county,  the  court  could  not 
for  the  same  reason  allow  a  claim  for  services  rendered,  or  ex- 
penses incurred  on  account  of  the  property,  while  it  was  sub- 
ject to  another  jurisdiction. 

It  may  be  true  that  in  ordinary  cases  the  probate  court  could 
and  ought  to  allow  a  claim  for  taking  care  of  property,  or  ren- 
dering essential  services  for  its  preservation,  before  letters  of  ad- 
ministration could  be  granted,  or  a  collector  could  be  appointed. 
But  whatever  the  rule  may  be  in  such  cases,  it  is  clear  that  it 
can  have  no  application  to  the  present  case.  The  probate  court 
of  Wayne  coimty,  if  it  acquired  any  jurisdiction  at  all  over  the 
subject-matter,  did  not  acquire  it  from  the  fact  of  the  domicile 
or  property  of  the  deceased  being  situate  in  that  county,  or 
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other  cause  mentioned  in  the  statute,  but  from  the  act  of  the 
administrator  himself.  Until  he  brought  the  property  into 
Wayne  county,  there  was  nothing  to  administer  on  or  to  giTe 
the  court  jurisdiction  in  appointing  an  administrator. 

It  is  not  our  intention  to  decide  anything  as  to  the  proper 
exercise  of  the  jurisdiction  of  the  probate  court  in  this  case. 
The  appellee  apx>ears  to  have  been  appointed  on  his  own  motion, 
and  to  have  made  and  returned  an  inventory  and  undertaken 
to  account  for  the  property  through  the  action  of  the  probate 
court.  He  ought  not,  therefore,  to  be  permitted  to  go  out  of 
the  record,  which  he  himself  has  caused  to  be  made,  to  show 
the  invalidity  of  his  appointment.  The  record  not  showing  his 
appointment  void,  it  will  be  treated  as  conclusive,  so  far  as  he 
is  concerned,  and  estop  him  from  denying  or  controverting  the 
jurisdiction  of  the  court. 

The  item  of  one  thousand  six  hundred  and  eighly-eight  dol- 
lars ought  to  be  disallowed.  If,  as  is  contended,  ihe  adminis- 
trator made  a  contract  with  the  heirs  before  his  appointment  to 
brii^g  the  property  from  Texas,  he  must  rely  on  his  contract  for 
compensation,  and  enforce  it  in  the  court  having  jurisdiction  of 
such  matters.  It  is  not  a  claim  either  against  the  deceased,  or 
growing  out  of  the  administration  of  the  property,  and  can  not, 
therefore,  be  entertained  by  the  probate  court. 

Decree  reversed,  and  cause  remanded. 

AuTHORiTT  or  Aduinistkatob  oVeb  Assbts  nr  Anothxr  Jitrisdictioki 
See  8mUk*$  Ex^r$  v.  Wiley,  58  Am.  Dec.  262,  note  268,  where  other  cases  ars 
collected. 

Administbatob  can  not  Retain  Dzbt  Dux  Him  from  the  estate  which 
he  represents,  where  such  debt  was  barred  by  the  statute  of  limitations  before 
he  administered:  Batson  v.  JIfurreU,  51  Am.  Dec.  707,  note  709. 

Administrator  Sued  for  Dxcedent's  Debt  must  Plead  so  as  to  pro- 
tect all  creditors:  See  DavU  v.  SmUh,  48  Am.  Dec.  279,  note  298. 

The  principal  case  is  explained  in  Byrd  v.  Wells,  40  Miss.  715;  and 
is  cited  in  Wood$  v.  EUioU,  49  Id.  180,  to  the  point  that  although  an  admin* 
istoator  is  uot  bound  to  plead  the  statute  of  limitations  specially,  he  is  bound 
to  rely  on  it  as  a  defense,  which  he  may  do  under  the  general  issue. 


Sabah  v.  State. 


[28  MoMnazPFi,  267.] 
Dibtinot  and  Separate  Offenses  are  Created  bt  Statute  which  pro- 
Tides  that  **  if  any  slave,  free  negro,  or  mulatto  shall  prepare,  exhibit, 
or  administer  to  any  person  or  persons  in  this  state  any  medictae  mhai^ 
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■oeTw,  with  intent  to  kill  such  person  or  peraoni,  he  or  ehe  eo  offending 
■hall  be  judged  guilty  of  a  felony,  and  shall  sii£fer  death."  But  there  is 
no  objection  to  the  insertion  of  several  distinct  felonies  of  the  same  degree 
in  the  same  indictment  against  the  same  offender. 

JOI5DKB  IN  Onb  Indiotmsnt  OF  Two  Felonibs  Whioh  do  not  DarvBB 
either  in  their  character  or  in  the  pnnishments  attached  to  their  commis- 
sion is  not  good  groond  for  quashing  the  indictment. 

WoBDS  '*  IN  This  State,**  Usxd  in  Statute  of  1822,  Section  53,  are 
intended  to  designate  the  jurisdiction  in  which  the  offenses  are  prohibited* 
and  not  as  descriptive  of  the  persons  against  whom  they  may  be  perpe- 
trated. 

Covnt  in  Indictment  Avsbsino  that  Pbisoner  Mixed  Medioinb  with 
coffee  which  had  been  prepared  for  the  nse  of  the  person  intended  to  be 
killed  does  not  charge  two  distinct  felonies.  The  alleged  act  of  mixing  the 
medicine  with  the  coffee  is  not  charged  as  an  act  of  felony,  bat  is  merely 
stated  as  a  part  of  the  means  or  manner  in  which  the  administration  of 
the  medicine  was  effected. 

Word  "Administer,**  in  Section  53  of  Act  of  1822,  does  not  Mean  that 
the  article  given  in  order  to  effect  the  felonious  intent  most  be  given  or 
administered  under  pretense  that  it  is  a  medicine.  The  intention  of  the 
legislature  was  to  punish  any  preparation,  giving,  or  administration  ol 
any  substance  known  as  a  medicine  with  intent  to  kilL 

It  IS  Matter  in  Discretion  of  Ck>i7RT  whether  It  will  Compel  Pbo8e« 
ounoN  to  Elect  upon  which  one  of  two  separate  counts  of  an  indict- 
ment charging  two  distinct  felonies  it  will  proceed  to  try  the  prisoner. 

Rule  that  It  is  Sufficient  to  Describe  Offense  in  Words  of  Statute 
applies  only  in  cases  where  there  is  a  sufficient  description  of  the  offense 
intended  to  be  created  by  the  legislature. 

Indictments  upon  Highly  Penal  Statutes  must  State  All  Circum- 
stances  which  constitute  the  definition  of  the  offense  in  the  act,  so  as 
bring  the  defendant  precisely  within  it. 

Indictment  is  Invalid  unless  It  Contains  Averment  of  Malicious 
Intent,  wherever  such  intent  is  an  essential  ingredient  in  the  constitn- 
tion  of  an  offense  created  by  statnte,  although  it  is  not  so  made  by  the 
express  words  of  the  act. 

Words  "  with  Intent  to  Kill**  are  Consibubd  to  Mean  ''with  intent  to 
commit  murder.** 

Ebbob  from  thedrouit  courtof  Wanen  oonnly*  The opimon 
■tetee  the  case. 

O.  L.  Buok^  for  the  appellanL 

D.  (7.  CFlenn^  attorney  geTieral,  for  the  state. 

By  Court*  SmrH,  0.  J.  The  prisoner  was  convicted  in  the 
eirciiit  court  of  Warren  county,  under  the  provisions  of  the  fif  1y- 
third  section  of  the  statute  of  1822:  Hutch.  Dig.  621.  The 
indictment  contains  two  counts:  the  first  coimt  charges  the  will- 
ful, malicious,  unlawful,  and  felonious  preparation  of  a  certain 
medicine,  namely,  arsenic,  alleging  the  said  arsenic  to  be  a  deadly 

Am.  Dbo.  Tou  ua— 8S 
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poison »  and  that  the  prisoner  well  knew  that  araenio  was  saoh 
deadly  poison,  "  with  intent  then  and  th^re  to  kill  *'  the  persons 
named  in  the  indictment,  **  contrary  to  the  form  of  the  statute/' 
etc. ;  the  second  count  charges  the  *'  willful,  malicious,  unlawful, 
and  felonious"  administration  to  certain  persons  named  in  the 
indictment  of  ''  a  certain  medicine  commonly  called  arsenic,  the 
said  arsenic  being  then  and  there  a  deadly  poison,  by  then  and 
there  mixing  and  mingling  the  said  arsenic  in  certain  coffee 
which  had  been  prepared  for  the  use  of  the  said  '*  persons,  **  with 
the  intent  then  and  there  that  the  said  coffee  should  be  ad- 
ministered to  th^m  for  their  drinking  the  same,  and  the  said 
coffee  with  which  the  said  arsenic  was  so  mixed  and  mingled  as 
aforesaid,  afterward,  namely,  etc.,  in  the  county  aforesaid,  was 
deliTered  to  the  said"  persons,  '*then  and  there  to  be  drank; 
and  said  persons,  not  knowing  said  arsenic  to  have  heea  mixed 
and  mingled  with  said  coffee,  did  afterwards,  namely,  etc., 
an  HiB  county  aforesaid,  take,  drink,  and  swallow,  etc.,  a  large 
quantity  of  said  arsenic,  so  mixed  and mingled  with  said  oofbe" 
by  the  prisoner,  '*with  the  intent  then  and  there  to  kill  the 
said"  persons,  "  contrary  to  the  form  of  the  statute,"  etc. 

In  the  court  below,  before  trial,  a  motion  was  made  to  quash 
the  indictment,,  and  after  verdict,  the  prisoner's  counsel  moired 
in  arrest  of  judgment.  There  was  also  a  motion  made  for  a  new 
trial,  which  was  overruled.  Hence  the  cause  is  brought  befoie 
us  by  writ  of  error.  The  grounds  relied  on  in  support  of  these 
inotions  are  now  iirged  as  reasons  for  rerersing  the  judg- 
ment. 

1.  It  is  insisted  that  tiie  indictment  should  have  been  quashed, 
because  the  prisoner  was  charged  with  two  distinct,  separate,  and 
independent  felonies.  The  statute  under  which  the  convictioii 
was  had  provides  that  **  if  any  slave,  freel  negro,  or  mulatto  shall 
prepare,  exhibit,  or  administer  to  any  person  or  persons  in  this 
state  any  medicine  whatsoever,  with  intent  to  kill  such  person  or 
persons,  he  or  she  so  offending  shall  be  judged  guilty  of  a  felony/ 
and  shall  suffer  death."  It  is  manifest  that  distinct  and  sepatate 
offenses  have  been  created  by  this  act.  To  prepare  any  medi- 
cine, with  intent  to  kill  aiiy  person,  is  a  separate  and  distinct 
offense  from  the  crime  of  administering  such  medicine  for  a  like 
puipose.  This  is  clear,  for  the  evidence  which  would  sustain  an' 
indictment  for  the  preparation  by  a  slave,  free  negro,  or  mulatto, 
of  medicine  with  the  intent  to  murder  any  person,  would  not  be 
sufficient  to  convict  where  the  party  is  charged  with  the  admin- 
iatration  of  any  medicine  for  the  same  frarpose.    It  must  there* 
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IcNPB  be  oonoeded  UjAt  the  indioiment  oharges  the  prisoner  m\h 
two  distinot  felonies. 

,  Bat  does  it  follow,  hence,  that  the  refusal  of  the  oourt  to  quash 
the  indictmeoit  is  ground  for  reTersing  the  judgment?  The  role 
is  well  settled  that,  in  point  of  law,  there  is  no  objection  to  the 
insertion  of  several  distinct  felonies  of  the  same  degree  in  the 
same  indictment  against  the  same  offender:  1  Oh.  Orim.  L.  263; 
Edne  t.  People,  8  Wend.  303;  People  v.  Bynden,  12  Id.  425; 
WaahY.8tate,H  amed.kTd.liO.  But  while  this  is  the  acknowl- 
edged doctrine  both  in  this  country  and  England,  it  is  held  in 
the  courts  of  the  latter  country  to  be  irregular,  in  cases  of  felony, 
to  charge  upon  the  prisoner  more  than  one  distinct  offense  at 
one  time  in  Hbe  same  indictment.  And  if  the  joinder  of  more 
.than  one  distinct  felony  in  the  same  indictment  be  objected  to 
before  plea,  the  court  will  quash  the  indictment,  lest  it  should 
MibarvMS  tiie  prisoner  in  his  defense,  or  prejudice  him  in  his 
challenge  to  the  jmcy.  But  this  appears  not  to  be  regarded  asa 
right,  strictly  speaking,  of  the  accused,  but  as  a  matter  submitted 
to  the  discretion  of  the  court,  which  it  mi^^t  ezerdse  as  a 
measure  of  prudepce  for  the  safefy  of  the  accused:  1  Oh.  Orim* 
li.  368;  Bern  r.  Strange,  84  Eog.  Oom.  L.  841.  In  the  case  last 
leiled,  which  was  an  indictment  under  the  statute  of  7  Wnu 
IV.  and  1  Victoria,  the  ofEuises  of  stabbing  and  cutting  with 
intent  to  murder,  with  intent  to  maim,  and  with  intent  to  do 
grievous  bodily  luurm,  were  all  included  in  the  same  indictment; 
and  notwithstanding  tiie  judgment  is  by  the  statute  different, 
being  for  tiie  c^Ganses  charged  in  the  first  count  capital,  and  for 
the  others  tranqportation,  the  coiurt  even  refused  to  compel  the 
pfoseoutor  tp  elect  on  which  count  he  vrould  proceed. 
;  The  courts  in  many  of  the  states  of  this  confederacy  have 
gone  a  step  further,  and  hold  that  distinct  felonies  of  the  same 
cbaracter ,  though  differing  in  the  degree  of  punishments  attached 
by  law  to  their  perpetration,  may  be  charged  in  the  same  indict- 
ment against  the  same  person:  Whart  Orim.  L.  149.  In  the 
ease  at  bar  the  felonies  charged  in  the  indictment  differ  neither 
in  character  nor  in  the  punishments  attached  to  their  commisr 
sion.  They  manifestly  refer  to  the  same  transaction,  and  depend 
necessarily  to  some  extent  on  the  same  evidence.  I  am  therefore 
of  opinion  that  the  joinder  of  the  two  felonies  charged  in  the 
indictment  v?as  not  good  ground  for  quashing  it. 

S.  It  is  contended  that  the  indictment  should  have  been 
qioashe^t  because  there  is  no  averment  in  either  of  the  counts 
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Uiat  the  persons  for  whom  ihe  medicine  was  prepared  and  to 
whom  it  was  administered  were  'Vpersons  in  this  state/' 

In  my  opinion,  this  exception  is  based  npon  a  misconstniction 
of  the  statute.  That  construction  assumes  that  it  was  the  in- 
tention of  the  legislature,  by  the  words  **  in  this  state/'  to  desig- 
nate the  persons  for  whom  or  to  whom  to  prepare  or  administer 
medicine  with  intent  to  kill  the  statute  declared  to  be  a  felony. 
That  is,  that  the  medicine  must  be  prepared  for  or  administered 
to  a  person  within  the  state  at  the  time  of  the  alleged  offense. 
Hence,  that  these  words  constitute  an  essential  part  of  the 
description  of  the  offenses  created  by  the  act. 

It  can  not  be  imagined  that  the  legislature  deemed  it  neces- 
sary to  declare  that  it  was  their  intention  to  confine  the  opera- 
tion bf  the  law  to  acts  performed  within  her  jurisdiction;  as  it 
will  certainly  not  be  contended  that  it  was  not  known  to  it  that 
the  statutes  of  this  state  could  not  extend  to  offenses  committed 
without  her  jurisdiction.  A  medicine  or  a  poison  might  be 
prepared  for  a  person  not  at  the  time  of  the  preparation  withiQ 
the  state;  but  neither  could  it  be  administered  to  any  one  in 
such  a  way  as  to  yiolate  any  law  of  the  state,  unless  the  person 
who  might  be  the  subject  of  the  felony  were,  at  the  time  of  ihe 
administration  of  the  medicine  or  poison,  within  the  jurisdiction 
of  the  state.  If,  therefore,  the  words  **  in  this  state,''  employed 
in  the  statute,  are  understood  as  characterizing  the  persons 
against  whom  the  offense  must  be  committed,  they  are  uBeless 
and  unmeaning.  But  if  these  words  are  held  to  refer,  not  to 
the  persons  against  whom  the  offense  may  be  committed,  but  to 
the  felonious  act  itself,  they  are  intelligible  and  proper,  and 
the  intention  of  the  legislature  becomes  manifest.  It  appears 
to  me  too  eyident  to  admit  of  question  that,  by  the  proper  and 
legal  construction  of  the  statute,  these  words  were  intended  to 
designate  the  jurisdiction  in  which  the  offenses  are  prohibited^ 
and  not  as  descriptiye  of  the  persons  against  whom  they  might 
be  perpetrated.  Upon  this  interpretation  of  the  act,  the  counts 
in  the  indictment,  in  reference  to  this  exception,  are  unobjection- 
able. 

8.  It  is  insisted  that  the  second  count  in  the  indictment 
charges  the  prisoner  with  two  distinct  felonies;  and  for  that 
reason,  the  court  below  erred  in  overruling  the  motion  to  quash. 
This  objection  is  imtenable.  In  the  count  under  consideration 
it  is  averred  that  the  prisoner  mixed  and  mingled  the  medidna 
with  coffee  which  had  been  prepared  for  the  use  of  the  perooni 
Intended  to  be  killed;  but  the  alleged  act  of  mixing  ihemedieine 
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with  the  coffee  is  not  ohaiged  as  an  act  of  felony.  It  is  stated 
fts  a  part  of  the  means  or  manner  in  which  the  administration 
of  the  medicine  was  effected.  This  was  not  only  prox)ery  but 
essential,  in  order  to  show  that  the  alleged  act  of  administering 
the  medicine  came  within  the  meaning  of  the  statute. 

4.  It  is  contended  that  a  new*  trial  should  be  awarded  upon 
the  ground  that  the  proof  did  not  show  that  "the  poison  or 
medicine  was  administered  under  pretense  that  it  was  a  med- 
icine." The  statute  affords  no  pretense  for  this  exception. 
It  declares  that  *'  if  any  slave,  free  negro,  or  mulatto  shall  pre- 
pare, or  administer  to  any  person  or  persons,  any  medicine 
whatever,  with  intent  to  kill,"  etc.  According  to  the  evidence, 
arsenic  was  administered,  which  is  not  .only  a  medicine,  but  a 
poison.  And  such  is  the  case  with  many  articles  used  as  medi- 
cines, depending  upon  the  quantity  in  which  they  are  given. 
The  word  **  administer,"  as  used  in  the  statute,  does  not  mean 
that  the  article  given,  in  order  to  effect  the  felonious  intent, 
must  be  given  or  administered  tmder  pretense  that  it  is  a  medi- 
cine. The  manifest  intention  of  the  legislature  was  to  punish 
any  preparation,  giving,  or  administration  of  any  substance 
known  as  a  medicine  with  intent  to  kill. 

6.  It  is  insisted  that  the  court  below  erred  in  refusing  to 
compel  the  prosecution,  upon  the  application  of  the  prisoner's 
counsel,  to  elect  upon  which  coimt  of  the  indictment  he  would 
proceed.  We  have  seen  that  it  was  no  objection  to  the  indict- 
ment that  it  charged  the  prisoner  with  two  distinct  felonies  in 
separate  counts;  although  it  rests  with  the  court  as  a  matter  of 
prudence  and  discretion  to  order  the  indictment  to  be  quashed 
for  that  reason,  when  the  objection  is  made  before  plea.  The 
same  answer  may  be  given  to  this  objection;  it  was  a  matter  of 
discretion  vrith  the  circuit  court,  and  is  therefore  no  ground 
upon  which  the  judgment  should  be  reversed:  BexT.  Strange, 
84  Eng.  Com.  L.  341;  People  v.  Bynders,  12  Wend.  425;  Cane 
V.  Hope,  22  Pick.  1. 

6.  It  is  contended  that  the  court  below  erred  in  overruling  the 
motion  in  arrest  of  judgment.  Neither  count  of  the  indictment 
charges  the  alleged  felony  to  have  been  committed  with  malice 
aforethought.  This,  it  is  insisted,  is  a  fatal  defect.  The  words 
used  in  the  statute  are,  "with  intent  to  kill."  In  Bradley 
V.  State,  10  Smed.  &  M.  618,  it  was  held  that  an  indict- 
ment for  an  assault  with  intent  to  kill  means  an  indictment 
for  an  assault  to  commit  murder,  according  to  the  understand- 
ing of  this  court;  therefore  the  words  above  quoted  from  the 
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itatate  mean,  **  inih  intent  to  commit  murder.^    Henoe  the  gM 
of  the  offense  charged  in  the  indictment  is  willful  malice. 

It  is  unquestionably  true,  as  a  general  rule,  that  in  an  indict- 
ment for  an  offense  created  bj  statute  it  is  sufficient  to  describe 
the  offense  in  the  words  of  the  statute.  But  it  is  manifest  that 
this  rule  can  only  apply  in  cases  in  which  there  is  a  sufficient 
description  of  the  offense  intended  to  be  created  by  tLe  legisla- 
ture. It  is  a  mistake,  says  Justice  Earl,  Blease  ▼.  Btaie^  1  McMuU. 
479,  to  suppose  that  it  is  always  sufficient  to  allege  the  offense  in 
the  mere  words  of  the  statute;  for  while  it  consists  of  seTcnd 
acts,  they  should  be  averred  with  the  same  particularity  as  at 
common  law.  The  rule  adopted  in  this  court  is  that  indict- 
ments,  especially  upon  highly  penal  statutes,  must  state  all  the 
circumstances  which  constitute  the  definition  of  the  offense  in 
the  act,  so  as  to  bring  the  defendant  precisely  within  it:  Anihony 
▼.  Stale y  18  Smed.  &  M.  262. 

It  follows  necessarily  from  this  doctrine,  in  all  cases  of  felony 
in  which  malice  is  the  gist  of  the  offense,  that  the  malice  must 
be  averred  in  the  indictment;  otherwise  it  will  be  defective,  and 
the  judgment  arrested  on  motion.  We  believe  there  is  not  a 
recognized  exception  to  this  rule,  either  in  England  or  this  coun- 
try; and  this  is  the  case  whether  the  offense  exist  at  common  law 
or  be  one  of  statutory  creation.  Thus,  in  murder,  where  the 
deatli  has  been  caused  by  the  administration  of  poison,  or  by  any 
other  means,  however  indicative  of  a  malicious  intent,  it  is  essen- 
tial to  charge  the  act  to  have  been  done  with  malice  aforethought; 
and  no  other  words  will  suffice.  So  in  an  indictment  under  the 
statute  of  9  Geo.  I.,  which  made  it  felony  for  any  person  to 
burn  any  dwelling-house,  outhouse,  b.im,  stable,  etc.,  it  was 
held  necessary  that  there  should  be  an  averment  of  willful 
malice,  although  the  statute  did  not  contain  the  words  '*  willful 
and  malicious; "  for  the  reason  that  malice  was  of  the  essence  of 
the  offense:  2  East  P.  0.  1033. 

The  statutes  of  7  Wm.  IV.  and  7  Victoria  provide  that  who- 
ever shall  administer,  or  cause  to  be  administered,  any  poison  or 
other  destructive  thing,  "with  intent  to  commit  murder,"  shall 
be  guiliy  of  a  capital  felony.  The  only  material  difference  be- 
tween this  statute  and  the  one  under  consideration  consists  in 
the  use  of  the  words  ''with  intent  to  commit  murder," instead 
of  the  words  "  with  intent  to  kill/'  employed  in  the  latter.  But 
according  to  the  construction  of  this  court,  the  words  ''with 
intent  to  kill"  mean  "with  intent  to  commit  murder."  The 
precedents  of  indictments  imder  the  English  statutes  all  show 
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that  it  was  deemed  essential  to  charge  thd  offense  to  have  been 
committed  with  malice  aforethought.  And  we  apprehend  that 
it  is  not  to  be  doubted  that  an  indictment  framed  under  those 
statutes  would  be  held  in  an  English  court  to  be  fatally  de- 
fective without  such  an  averment. 

The  statute,  chapter  64,  section  33,  Hutch.  Dig.  960,  declares 
it  to  be  an  offense  punishable  by  imprisonment  in  the  peniten- 
tiary for  any  person  to  shoot  at  another,  ''with  intent  to  kill 
such  other  person;"  and  the  statute  of  1822,  chapter  37,  section 
55,  Hutch.  Dig.  521,  makes  it  a  capital  offense  for  any  slave  "  to 
bum  any  dwelUng-house,  store,  cotton-house,  gin  or  outhouse, 
bam  or  stable."  But  in  neither  of  the  offenses  created  by  these 
statutes  is  willful  malice  made  an  ingredient  by  express  words. 
It  will  not,  however,  be  denied  that  malice  is  the  very  gist  of  6ach 
of  these  offenses.  For  it  is  not  to  be  doubted  that  the  legislature 
did  not  intend  to  punish  a  person  for  shooting  at  another  in  just 
self-defense,  although  such  person  intended  to  kill  the  assailant; 
or  to  punish  a  slave  for  setting  fire  to  and  burning  his  master's 
stable  or  outhouse  at  his  master's  command.  These  statutes 
furnish  examples  whicH  show  conclusively  that  wherever  a  mali- 
cious intent  is  an  essential  ingredient  in  the  constitution  of  an 
offense  created  by  statute,  although  it  is  not  so  made  by  the  ex- 
press words  of  the  act,  the  indictment  will  be  invalid  unless  it 
contain  an  averment  of  the  malicious  intent.  For  if  indictments 
framed  tmder  these  statutes  would  be  valid  because  they  con- 
tain a  descripton  of  the  offense  in  the  language  of  the  statute, 
the  consequence  would  be  that  the  jury  would  be  compelled  to 
convict  and  the  court  to  pronounce  judgment,  however  innocent 
the  accused  might  be  of  any  intent  or  act  held  criminal  by  the 
law. 

We  are  unable  to  perceive  a  distinction,  in  reference  to  the 
question  under  consideration,  between  the  statute  under  which 
the  prisoner  is  charged  and  the  statute  above  referred  to.  For 
in  neither  is  malice  by  express  words  made  an  ingredient  in  the 
offenses  therein  defined.  Hence,  if  it  be  necessary,  in  order  to 
warrant  the  conviction  of  a  slave  for  setting  fire  to  and  burning 
a  stable,  to  charge  the  act  to  have  been  done  with  malice,  it 
must,  upon  principle,  be  equally  essential  to  charge  the  adminis- 
tration of  poison,  with  intent  to  kill,  to  have  been  done  with 
malice  aforethought,  before  the  accused  can  be  legally  convicted 
of  a  capital  offense. 

The  indictment  in  the  case  of  Anthony  v.  State,  supra,  was 
.  under  the  statute  of  1822,  chapter  64,  section  36,  Hutclu 
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Dig.  621,  as  amended  hj  the  act  of  1826:  Id.  632,  art.  8,  sec.  1. 
Bj  Uie  original  act  it  was  made  a  capital  felony  for  any  slave  to 
commit  an  assault  and  battery  upon  any  white  person,  "  with  in< 
tent  to  kill."  The  amendatory  act  provides  that  the  foregoing 
act,  **  when  the  killing  does  not  actually  occur,  shall  be  so  con- 
strued as  to  render  the  proof  of  malice  aforethought  expresslj 
necessary  to  subject  the  person  or  persons  therein  named  to 
capital  punishment."  The  indictment  charged  the  offense  to 
have  been  committed  ''feloniously,  willfully,  and  of  his  malice 
aforethought."  The  jury,  upon  the  evidence  submitted  to  them, 
found  the  accused  guilty,  and  that  the  act  was  committed  with 
express  malice,  and  sentence  of  death  was  pronounced.  Upon 
the  removal  of  the  cause  into  this  court,  the  judgment  was 
reversed,  upon  the  ground  of  the  insufficiency  of  the  indictment 
to  authorize  the  punishment  of  death.  The  court  say  the  in- 
dictment contains  no  averment  of  that  species  of  malice  (that  is, 
express)  which  alone  authorizes  capital  punishment.  This  is  a 
direct  decision  upon  the  question  under  consideration.  Accord- 
ing to  these  views,  both  coimts  in  the  indictment  were  defective. 
The  court,  therefore,  erred  in  overruling  the  motion  in  arrest  of 
judgment. 

Let  the  judgment  be  reversed,  and  the  prisoner  remanded  to 
be  proceeded  against  in  the  court  below. 

HAin>T,  J.,  dissented. 

Whssx  Sevkbal  Dismrcr  Ovfbnsks  ov  Saxb  Natusb  axe  Joinkd  in 
the  same  indictment,  it  rests  in  the  discretion  of  the  ooort  to  sfty  whether  the 
prosecutor  must  elect  on  which  count  he  will  proceed:  State  t.  Jackmrn,  69 
Am.  Dec.  281,  note  284,  where  other  cases  are  collected;  and  see  note  to  Btn 
T.  Staie^  58  Id.  238,  where  this  subject  is  discussed  at  length;  'feat  t.  SUxUt 
53  Miss.  458,  citing  the  principal  case. 

Indictment  must  Allbob  Evebt  Material  Fact  going  to  constitata 
the  offense  charged,  with  precision  and  certainty:  8taU  ▼.  Thttntm^  58  Am. 
Dec  695,  note  696,  where  other  cases  are  collected.  It  is  generally  neoessaiy 
in  an  indictment  to  describe  the  offense  in  the  substantial  language  of  the 
statute:  RiUy  v.  8taU^  43  Miss.  405,  citing  the  principal  case. 

Indictment  Chaboino  Offense  in  Language  of  Statute  Cbbatino  It, 
or  so  plainly  that  the  jury  can  clearly  understand  it,  is  sufficient:  Oooi  ▼. 
State^  56  Am.  Dec.  410,  note  418,  where  other  cases  are  ooUected.  But  it  is 
not  sufficient  to  charge  a  statutory  offense  in  the  words  of  the  statute,  wbsB 
in  the  language  of  the  statute  there  are  no  sufficient  words  to  define  any 
iffense;  HarrimgUm  v.  StaU^  54  Miss.  494,  citing  the  principal  case. 
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Bbisooe  V.  Anketell* 

[38  MiMiuim»  861.] 

PmoMOE  OB  AaKvowLBDOMSNT  IS  NOT  Sufhoiknt,  nnder  the  Miirtilppi 
Act  of  1844,  to  prevent  the  nmning  of  the  statate  of  limitations,  onle« 
it  is  made  in  writing,  or  on  presentation  of  the  claim  sued  on. 

Pbomisb  or  Aoknowlsdombnt  of  Okb  ov  Skvbral  Makers  of  a  promis- 
sory note  does  not  charge  the  co-makers. 

Btatutbs  of  Limitations  Pertain  to  Remedy,  and  not  to  the  essence 
of  the  contract;  and  the  legislature  has  power  to  regulate  the  remedy 
and  modes  of  proceeding  in  relation  to  past  as  well  as  fatore  ccmtracts, 
prorided  it  does  not  take  away  all  remedy  npcm  the  contract,  or  impose 
upon  its  enforcement  new  burdens  and  restrictions  which  materially  im« 
pair  the  value  and  benefit  of  the  contract. 

New  Promise,  Made  before  Note  is  Barred  bt  Statute  of  Limita* 
TiONS,  does  not  create  a  new  and  substantive  ccmtract,  but  is  merely 
evidence  of  an  existing  liability. 

MuBusippi  Act  of  1844  Applies  to  All  Causes  of  Action  existing  at 
the  time  of  its  passage,  except  in  cases  where  its  application  would  de- 
prive the  party  of  all  remedy,  by  shortening  the  period  of  limitation  so 
as  to  cut  off  all  right  of  action,  or  by  destroying  the  validity  of  the  evi- 
dence upon  which  the  estabUshment  of  his  demand  depends. 

Ebbob  from  the  drouit  court  of  Claiborne  county.  The 
opinion  statee  the  case. 

John  B.  Coleman^  for  the  appeUants. 

W.  8.  Wilson,  for  the  f  ppellee. 

By  Court,  Hardt,  J.  On  the  thirtieth  day  of  September, 
1846,  the  defendant  in  error  brought  this  action  in  the  circuit 
court  of  CJlaibome  counly  against  Andrew  B.  Logan,  William 
Briscoe,  and  Parmenas  Briscoe,  upon  three  joint  and  several 
promissory  notes  executed  by  them;  the  first  of  which  had  be- 
come due  on  February  7-10,  1839,  the  second  on  February 
7-10, 1839,  and  the  third  on  February  7-10, 1840.  The  defense 
was  foimded  on  the  statute  of  limitations  of  six  years.  On  the 
trial,  at  April  term,  1853,  the  plaintiff  read  in  eyidence  the  notes 
sued  on,  and  introduced  as  a  witness  John  Murdock,  who  testi- 
fied that  a  few  days  or  weeks  after  the  first  of  February,  1842,  he 
furnished  the  defendant  Logan  with  a  statement  of  the  amount 
due  on  the  notes,  which  he  admitted  to  be  just;  that  afterwards, 
in  the  winter  of  1842  and  1843,  witness  applied  to  Logan  for 
the  balance  due  on  the  notes,  and  Logan  promised  to  pay  it  in 
about  two  weeks  from  that  time,  and  admitted  a  balance  to  be 
due.  The  defendants  objected  to  this  evidence:  1.  Because  the 
admissions  and  promises  of  Logan  were  not  evidence  against 
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the  oiher  makers  of  ihe  notes;  and  2.  Because  the  aUeged 
promises  and  admisaions  were  not  made  upon  presentation  of 
the  notes  to  Logan  at  the  time;  which  objection  was  oyerraled 
and  the  eyidence  permitted  to  go  to  the  jury,  and  the  defendants 
excepted.  Logan  died  pending  the  suit*,  and  it  abated  as  to 
him.  At  the  instance  of  the  plaintiff,  the  court  gave  the  follow- 
ing instruction  to  the  jury:  **  If  the  jury  belioTe  from  the  evi- 
dence that  within  six  years  before  the  institution  of  this  suit, 
Logan,  one  of  the  makers  of  the  notes,  made  payment  thereon 
to  John  Murdock,  as  agent  of  the  plaintiff,  and  admitted  that  a 
balance  was  due  upon  the  notes,  which  he  promised  to  pay,  such 
promise  is  sufficient  to  take  the  case  out  of  the  statute  of  limita- 
tions as  to  the  defendants"  (William  and  Parmenas  Briscoe). 
And  the  following  instruction  asked  by  the  defendants  was 
refused:  "  That  unless  the  jury  belieye  from  the  eyidenoe  that 
the  notes  sued  on  were  presented  to  Logan  at  the  times  testified 
to  by  Mr.  Miurdock,  then  Logan's  admissions,  made  at  said 
times,  are  not  sufficient  to  take  the  case  out  of  the  statute  of 
limitations.'* 

The  verdict  and  judgment  being  for  the  plaintiff,  the  defend- 
ants have  prosecuted  this  writ  of  error.  The  points  made  in 
the  court  below  present  the  question  here,  whether  the  promises 
and  acknowledgments  made  by  Logan  Are  sufficient  to  change 
the  co-makers  of  the  notes:  1.  In  reference  to  the  necessity  of 
presentation  at  the  time  of  the  promise;  and  2.  In  reference  to 
the  binding  force  of  the  promise  of  Logan  upon  his  co-makers 
of  the  note.  Both  of  these  points  were  presented  in  the  case 
of  Fouie  V.  Bacon,  24  Miss.  156;  and  it  was  there  held:  1.  That 
under  the  provisions  of  section  16  of  the  act  of  1844  a  prom- 
ise or  acknowledgment  was  not  sufficient  to  prevent  the  run- 
ning of  the  statute,  unless  made  in  writing  or  on  presentation 
of  the  claim  sued  on;  and  2.  That  the  promise  or  acknowledg- 
ment of  one  of  several  makers  would  not  charge  the  co-makers. 
That  case  is  conclusive  both  against  the  admissibility  and  suffi- 
ciency of  the  evidence  in  this  case.  But  it  may  not  be  improper 
to  consider  some  objections  that  are  presented  to  the  soundness 
of  this  view  of  the  subject,  under  the  facts  of  this  case. 

1.  It  is  said  that  as  the  new  promise  in  this  case  was  made 
before  the  passage  of  the  act  of  1844,  that  act  can  not  be  inter- 
preted to  have  a  retrospective  effect,  and  apply  to  defeat  rights 
which  were  vested  before  its  enactment.  It  is  too  well  settled 
to  admit  of  question  at  the  present  day,  that  statutes  of  limitar 
tion  pertain  to  the  remedy,  and  not  to  the  essence  of  the  ooih 
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tract;  and  that  it  is  wifliin  the  power  of  the  state  legidataiee  to 
fegolate  the  remedy  of  modes  of  proceeding  in  relation  to  past 
as  well  as  future  contracts.  This  power  is  subject  only  to  the 
restriction  that  it  can  not  be  exercised  so  as  to  take  away  all 
remedy  upon  the  contract,  or  to  impose  upon  its  enforcement 
new  burdens  and  restrictions  which  materially  impair  the  value 
and  benefit  of  the  contract:  Bronson  ▼.  Kirme^  1  How.  816; 
McCrachen  v.  Eaytoard^  2  Id.  612.  And  accordingly  it  has  been 
held  to  be  within  the  undoubted  competency  of  the  state  legis- 
latures to  shorten  the  periods  of  limitation  of  actions,  to  change 
existing  rules  of  evidence,  and  to  prescribe  new  rules  of  eyidence 
and  judicial  procedure,  all  to  affect  both  past  and  future  rights 
of  action:  8turge$  y.  Crauminshteld,  4  Wheat.  122;  Jackson  y. 
Lamphire,  8  Pet.  200;  Bronson  t.  Kinme,  supra.  Such  acts  are 
held  to  be  invalid  when  they  deprive  the  party  of  all  remedy, 
by  changing  the  period  of  limitation,  or  destroyixig  the  validity 
6f  the  proof  on  which  his  claim  rested,  and  rendering  it  impossi- 
ble to  establish  his  right. 

In  England,  it  has  been  held  that  the  statute  of  limitations, 
known  as  Lord  Tenterden's  act,  which  contains  provisions  anal- 
agoiis  to  the  statute  under  consideration,  applies  to  a  parol 
acknowledgment  made  before  the  passage  of  the  act:  Towler  v. 
ChaUertan.BBing.  268;  S.  0.,  19  Eng.  Com.  L.  76;AfiseaY.  AnseU, 
8  Car.  A  P.  668;  S.  0.,  14  Eng.  Com.  L.  461.  And  it  has  also 
been  held  that  the  statute  did  not  make  any  alteration  in  the  legal 
instruction  to  be  put  upon  acknowlegments  or  promises  made 
by  defendants,  but  merely*  required  a  different  mode  of  proof, 
substituting  the  certain  evidence  of  a  writing  signed  by  the 
party  chargeable,  inste>%d  of  the  insecure  and  precarious  testi- 
mony to  be  derived  from  the  memory  of  witnesses:  Eaydon  v. 
WUliams,  7  Bing.  168;  S.  C,  20  Eng.  Com.  L.  86.  Applying 
these  principles  to  the  facts  of  this  case,  it  appears  that  two  of 
the  notes  sued  upon  were  not  barred  until  February,  1846,  and 
the  third  was  not  barred  until  February,  1846,  so  that  without  the 
right  of  action  being  interfered  with  by  the  act  of  1844,  the 
plaintiff  had  nearly  twelve  months  as  to  two  of  the  notes,  and 
nearly  two  years  as  to  the  third,  to  bring  suit  He  had,  therefore, 
ample  time  to  bring  his  suit,  as  his  right  of  action  stood  upon 
hiB  notes,  before  they  could  come  under  the  operation  of  the 
act  of  1844,  and  it  can  not  be  said  that  he  was  deprived  of  all 
femedy  by  the  provisions  of  that  act. 

It  can  not  be  said  that  the  new  promise  constituted  a  new 
and  valid  contract  which  was  available  to  the  plaintiff  under  the 
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law  as  it  then  stood,  and  that  the  act  of  1844  impaiied  the  ob- 
ligation of  that  contract.  For  in  the  first  place  it  is  settled 
that,  as  the  law  was  understood  to  be  prior  to  that  act,  the  new 
promise,  being  made  before  the  notes  were  barred  by  the  statate 
then  existing,  did  not  create  a  new  and  substantive  contract,  but 
was  eyidence  merely  of  an  eidsting  liability:  Parham  t.  Baynalt 
2  Bing.  306;  S.  C,  9  Eng.  Com.  L.  413;  BeUy.  Marriscm,  1  Pet. 
860 ;  llsley  y.  JeweU,  3  Met.  444.  And  the  action  should  be  brought 
on  the  original  contract:  Leaper  v.  Tatton,  16  East,  420;  T^pUm 
V.  Else,  12  Moo.  303;  S.  C,  22  Eng.  Com.  L.  451.  Secondly,  it 
was  competent,  under  the  rules  above  stated,  for  the  legislature 
to  introduce  a  new  rule  of  evidence,  affecting  contracts  then  ex- 
isting, provided  it  did  not  debar  the  plaintiff  of  all  remedy  upon 
his  contract;  and  it  is  above  shown  that  he  had  ample  time  to 
pursue  his  remedy  before  the  notes  were  affected  by  the  new 
rule  of  evidence  established  by  the  act  of  1844. 

But  it  may  be  urged  that,  as  the  new  promise  in  this  case  was 
made  before  the  notes  were  barred  by  the  statute,  it  was  not  a 
promise  to  revive  a  cause  of  action  already  barred,  but  to  con- 
tinue and  give  new  vigor  to  one  then  in  force,  and  therefore  is 
not  within  the  statute.  The  language  of  the  statute  is:  "No 
promise  or  acknowledgment,  either  express  or  implied,  shall 
operate  to  revive  at  law  any  action  or  cause  of  action  from  the 
bar  and  limitations  contained  in  the  provisions  of  this  act,  unless 
such  promise  or  acknowledgment  be  in  writing  and  signed  by 
the  party  to  be  charged  thereby;  provided,  however,  that  the 
promise  or  acknowledgment,  to  save  the  bar,  may  be  made  with- 
out writing,  if  it  be  proved  that  the  very  claim  sued  on  was  pre- 
sented and  acknowledged  to  be  due  and  unpaid:''  Hutch.  Code, 
882,  sec.  16.  It  is  manifest  that  the  language  here  employed  is 
not  very  precise  or  even  accurate.  The  term '  *  revive,''  in  its  strict 
import,  would  apply  to  demands  already  barred.  But  the  lan- 
guage, **  no  promise  shall  operate  to  revive  any  action  from  the 
bar  and  limitations,"  etc.,  is  too  loose  to  justify  the  application 
of  critical  rules  in  interpreting  it.  The  last  clause  of  the  same 
section  provides  that ' '  the  promise  or  acknowledgment  to  save  the 
bar,"  etc.,  "  may  be  made  without  writing,"  etc.,  which  language 
could  properly  apply  only  to  claims  not  already  barfed.  Yet  it 
has  reference  to  liie  same  character  of  demands  embraced  in  the 
previous  part  of  the  section.  In  view  of  the  entire  section,  we 
think  it  was  the  manifest  intention  of  the  legislature  to  establish 
a  new  rule  of  evidence,  whether  to  revive  a  cause  of  action  al« 
ready  barred  or  to  continue  one  not  barred. 
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2.  It  is  insisted  that  the  new  promise  was  sniBcient  to  take 
the  case  out  of  the  statute,  because  the  act  of  1844  extended 
only  to  **  the  bar  and  limitations  contained  in  the  provisions  of 
that  act/'  and  the  new  promise  was  relied  upon  to  remove  the 
bar  created  by  the  act  of  1822.  The  period  of  limitation  as  to 
actions  on  promissory  notes  is  the  same  in  both  acts.  It  was 
doubtless  the  intention  of  the  legislature  that  the  new  rules 
established  in  the  act  should  apply,  so  far  as  could  be,  to  causes 
of  action  which  had  already  commenced  to  run;  and  it  is  ex* 
pressly  provided  in  section  18  that  the  act  should  not  stop 
the  running  of  the  limitations  .contained  in  any  other  act, 
when  the  same  had  commenced  before  its  passage.  It  is  there- 
fore manifest  that  the  limitation  upon  the  notes  in  this  suit  did 
not  commence  running  anew  under  the  provisions  of  the  ftct  of 
1844,  but  that  it  continued  to  run  from  the  maturity  of  the  notes 
for  the  period  of  six  years,  and  that,  during  that  time  and 
afterwards,  they  became  subject  to  the  provisions  of  that  statute. 
And  this  rule  would  apply  to  all  causes  of  action  existing  at 
the  time  of  the  passage  of  the  act,  except  in  cases  where  its 
application  would  deprive  the  plaintiff  of  all  remedy,  by  shorten- 
ing the  period  of  limitation  so  as  to  cut  off  all  right  of  action, 
or  by  destroying  the  validity  of  the  evidence  upon  which  the 
establishment  of  his  demand  depended. 

Under  these  views  of  the  subject,  the  court  below  erred  in  ad- 
mitting the  evidence  of  Murdock,  in  refusing  the  instruction 
asked  by  the  defendants^  and  in  granting  that  asked  by  the 
plaintiff. 

The  judgment  is  therefore  reversed,  and  the  case  remanded 
for  a  new  triaL 

AourowLKDOimrT  whin  SufficucuT  to  Rxmovx  Bab  ov  Statutb  Of 
LiMiTATioirs:  See  BurUm  v.  Stevetu^  5S  Am.  Deo.  153^  note  IfiS,  where  otbec 
Maes  are  ooUeoted. 

Claim  Barbkd  st  Statute  ov  Lucitations  Ckasis  to  bb  Lboal  Right, 
ind  beoomet  a  mere  moral  odo,  bat  the  legal  right  is  restored  by  a  ^ew 
liromise:  Kpte  v.  IFeOf,  55  Ain.  Dec  555. 

Revival  ov  Debt  bt  Aokkowledoment  or  JoniT  Debtobs:  See  Cox  v. 
SaUey^  54  Am.  Dec.  358,  note  3S0,  where  other  cases  are  collected;  Fan 
KtmrtH  V.  Parmdee^  51  Id.  322,  note  330. 

Hboovebt  must  be  on  New  Pbomise,  and  not  on  the  old  debt,  where 
there  has  been  an  acknowledgment  of  a  debt  barred  by  (he  statnte  of  limita- 
ticDs:  Mairtim  v.  Broach,  50  Am.  Dec.  306,  note  317. 

Statutes  ov  Limitations  when  Ck>N8TiTUTioNAL:  For  a  discnssion  ol 
thissnl^eeti  see  the  note  to  Or^  v.  McKemk,  SO  Am.  Dec  391.  The  power 
si  the  kglilatoie  to  regolate  the  remedy  on  a  contract  is  subject  only  to  the 
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reftrioiion  tliAt  ft  oaa  not  be  exerdied  aaaa  to  take  awmy  all  remedjr oo  the 
oontnot,  or  impoee  apon  its  enforcement  new  burdene  end  reetrictioDi  which 
materially  impair  the  valne  of  the  contract:  Cofinan  v.  Bemk,  40  Mui.  35; 
Pricey.  Cnme,  44  Id.  678;  Price  r.  HopBu,  13  Mich.  3%  aU  citing  the  prin- 
cipal caee.  The  leglalature  may  change  a  rale  of  evidence,  and  eatablish  a 
new  rale  as  to  what  shall  be  re^utled  as  sofBdent  proof  of  a  new  promiie  or 
acknowledgment  to  take  a  case  ont  of  the  operation  of  the  statute  of  limi* 
tations,  and  may  apply  snch  new  role  to  cases  arising  before  its  adoptkm: 
Oarolher$  v.  HwrU^,  41  Miss.  73;  DiiimJoea  ▼.  Stokee^  Id.  434;  Cowtm  t.  ife- 
OuUhen^  43  Id.  211,  all  citing  the  principal  case. 

Tbb  PBiiroiPAL  CABS  IB  CITED  in  Fisket  T.  FUker,  43  lifiss.  217»  to  tin 
point  that  the  ooorta  ol  MissiaBippi  hold  to  a  striot  oonstniotioii  of  stOatN  «l 
limiftationB. 
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liOVO  V.  GonSTANT. 
tit  Mtammib  nil 
BT  liO0t  Kon  MAT  Bi  AaaoMME^t  and  Mm  ( 
MM  lor  it  in  liit  own  name. 

Appbal  from  Buchanan  droait  ooiirt.  The&ebiaiealatediii 
^opinion. 

VorieM^  for  the  iq^^dlant. 

WWard  P.  J9UZ,  for  the  respondent. 

Bj  Courts  OiifBLB,  J.  Long's  petition  etatee  that  Constant 
made  his  promissoiy  note  for  one  tboosand  three  hundred  dol<^ 
lars,  dated  Fefamazy  10, 1861»  payable  mxiy  days  after  date,  to 
Heniy  BusseU,  or  bearer,  for  value  received;  that  Bussell  lost 
the  note;  that  a  copy  of  the  note  was  made,  and  Bussell,  upon 
that  copy,  on  the  twenty-fifth  of  August,  1861,  assigned  the 
note,  and  the  debt  of  one  thousand  three  hundr^  dollars  thereby 
secured,  to  the  plaintiff,  and  that  the  defendant  was  notified  ol 
the  assignment.  The  defendant  demurred  to  the  petition,  and 
the  demurrer  was  sustained. 

In  Walker  t.  Mauro^  18  Mo.  664,  it  was  held  that,  since  the 
adoption  of  our  code  of  practice,  a  debt  may  be  assigned,  so 
as  to  authoriaee  the  assignee  to  maintain  an  action  in  his  own 
name.  The  assignment  of  the  debt  in  that  case  consisted  of  an 
order  drawn  by  the  creditor  on  his  debtor^  in  favor  of  the  per- 
son who  brought  the  suit.  In  other  cases,  it  has  been  held  tha^^ 
when  the  debt  is  evidenced  by  a  bond  or  note,  and  it  is  tnma* 
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ferred  withoat  assignment  on  it,  the  action  is  to  be  brought  in 
the  name  of  the  obligee  or  payee,  because  he  is  a  person  recog- 
nized bj  the  code  as  a  trustee  of  an  express  trust.  In  the  pres 
ent  case,  by  the  loss  of  the  note  payable  to  Bussell  or  bearer,  a 
court  of  equity  would  haTe  had  jurisdiction  to  decree  payment 
by  the  maker  to  the  payee,  and  would  have  required  an  indem- 
nity from  the  payee.  It  is  true  that  a  distinction  has  been  taken 
between  a  lost  bond  and  a  lost  note,  upon  the  ground  that,  in 
an  action  on  a  bond,  oyer  could  be  prayed,  and  until  it  was 
given,  the  plaintiff  could  not  proceed  with  his  action,  and  there- 
fore he  might  commence  his  suit  in  equity;  but  as  gyer  was  not 
demandable  of  a  note  or  other  unsealed  instrument,  the  plaintiff 
might  proceed  at  law,  and  showthecontentsof  the  lost  instrument: 
Walmsley  v.  ChUd,  1  Yes.  sen.  844;  1  Story's  Eq.  Jur.,  sec  85. 
But  such  distinction  does  not  esst^re,  whe^-e  the  same  proceed- 
ing is  had,  in  an  action  on  a  note,  as  in  an  action  on  a  bond;  and 
indeed^  all  our  civil  actions  are  now  suits  in  equity  as  much  as 
actions  at  law.  In  this  casjB,  then»  we  have  a  suit  upon  a  note 
payable  to  bearer,  which  has  been  lost  or  destroyed,  and  the 
payee  has  assigned  the  debt  to  the  present  plaintiff.  By  the 
loss  or  destruction  of  .the  instrument,  while  in  the  hands  of  the 
payee,  he  could  not  assign  ttie  evidence  of  the  debt  so  as  to 
comply  with  our  statute  regulating  the  assignment  of  bonds 
and  notes,  and  as  he  sold  and  assigned  the  debt  to  the  plamtp 
iff,  the  plaintiff  may  maintain  the  action  in  his  own  name.  The 
demurrer,  therefore,  should  have  been  overruled. 

The  judgment  is  reversed  and  the  cause  remanded*  with  the 
concurrence  of  the  other  judges. 


E^EETOK  V.  AUDSLET* 

[19  IDhoobi,  S63.] 

BifTBT  ov  PuBUO  Lavd  Gives  No  Titlb  to  Tmni  ent  and  Ijinf  opoa  II 
at  the  time  each  entry  it  made. 

Appeal  from  Saline  circuit  court.  The  faebi  are  stated  in  the 
opinion. 

Sayderij  for  the  appellant. 

NapUm,  for  the  respondent. 

By  Court,  Soott,  J.  This  was  an  action  for  wrongfully  enter* 
ing  upon  the  plaintiff's  land,  and  for  cutting  timber  and  cany- 
ing  it  away.    The  answer  consisted  of  a  denial  of  the  maftteo 
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stated  in  the  petition.  The  facts  were,  that  Audslej,  the  de- 
fendant, had  a  set  of  house-logs  cut  upon  the  public  land,  and 
afterwards  Keeton,  the  plaintiff,  entered  the  land,  and  Audsley, 
after  Keeton's  entry,  hauled  the  logs  away.  There  was  no  eyi- 
dence  in  the  cause  on  which  any  instruction  could  be  based, 
relative  to  the  right  of  the  plaintiff  to  any  portion  of  the  land 
by  accretion.  The  court  gave  the  following  instruction,  asked 
by  the  plaintiff:  ''  If  the  jury  believe  from  the  evidence  that 
the  defendant  entered  upon  fractional  section,  south  of  the 
Missouri  river,  numbered  21,  in  township  53,  range  20,  and 
carried  away  timber  or  house-logs,  cut  and  lying  on  said  land, 
they  will  find  for  the  plaintiff;  provided  they  are  satisfied 
from  the  evidence  that  said  fractional  section  has  been  and 
was,  at  the  time  of  said  entry  and  carrying  off  said  logs,  the 
property  of  plaintiff;  and  notwithstanding  they  may  also  believe 
said  logs  were  cut  upon  said  land  prior  to  the  entry  thereof 
by  the  plaintiff."  And  refused  the  following  instructions  asked 
l^  defendant:  "  That,  to  enable  the  plaintiff  to  recover  in  this 
action,  it  devolves  upon  him  to  show  to  the  jury  that  the  de- 
fendant cut  and  carried  away  the  timber  of  the  plaintiff,  as 
stated  in  his  petition.  That  if  they  find  from  the  evidence 
that  the  defendant  procured  Ira  Tilman  to  cut  and  hew  the 
house-logs  mentioned  by  the  witnesses,  before  the  plaintiff 
entered  or  purchased  the  land  of  the  United  States,  ai^  that 
the  defendant,  after  the  purchase  by  plaintiff,  hauled  the  logs 
from  and  off  of  the  land,  then  the  plaintiff  can  not  recover  of 
the  defendant  any  damages  for  the  timber  or  the  logs  so  hauled 
off  of  the  land  by  the  defendant.  That  in  this  case,  the  plaintiff 
has  not  claimed  of  the  defendant  any  damages  for  an  injury  to 
his,  plaintiff's,  land,  by  reason  of  the  mere  entry  upon  and 
return  of  his  wagon  and  team  upon  his  land,  and  therefore  the 
plaintiff  can  not  recover  of  defendant  any  damages  therefor.'' 

The  action  is  for  entering  on  land  and  cutting  timber  and 
carrying  it  away.  The  word  **  timber,"  in  common  parlance,  is 
applied  to  standing  trees,  and  to  wood  proper  for  buildings, 
utensils,  furniture,  ships,  etc.  Yet,  in  law,  timber  means  cer- 
tain trees  useful  for  building,  or  the  like.  Taking  the  word  in 
its  popular  sense,  when  it  is  used  in  connection  with  the  word 
''cut,"  it  is  imderstood  usually  to  apply  to  standing  trees. 
When  we  say  one  cut  timber  on  another's  land,  the  ordinary 
understanding  of  the  language  is  that  trees  were  cut  down. 
These  observations  are  made,  because  the  instruction  given  for 
ttie  plaintiff  would  seem  to  substitute  a  matter  in  aggravation  of 
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damages  different  from  that  stated  in  the  petition.  We  are  not 
aware  of  any  principle  which  would  give  damages  to  the  plaintiff 
for  house-logs  cut  upon  the  land  before  he  entered  it.  He  maj 
mftintftin  trespass  qtuire  claugum/regU  for  entering  his  close,  and 
recover  damages  for  the  injury  sustained  by  such  entry,  but  that 
those  damages  can  be  increased  by  proof  that  house-logs  were 
taken  from  the  land,  which  had  been  cut  before  the  land  was 
purchased  from  the  United  States,  is  a  proposition  unsustained 
by  any  principle  of  which  we  are  aware.  In  the  case  of  Jafne$ 
T.  Snelson,  8  Mo.  393,  it  was  held  that,  where  cord-wood  was 
cut  upon  public  land  by  one,  and  the  land  was  afterwards  en- 
tered by  another,  the  person  who  cut  the  wood  might  maintain 
trover  for  it  against  the  purchaser  of  the  land  who  refused  to 
deliver  it  up.  It  has  been  supposed  that  this  case  was  overruled 
by  the  subsequent  one  of  Jhirley  v.  Thicker ^  6  Id.  683  [35  Am. 
Dec.  449),  where  it  was  decided  that  one  who  had  cut  saw-logs 
on  the  public  land  could  not  maintain  an  action  for  the  logs 
against  another  who  went  upon  the  land  and  took  them  away. 
The  property  in  the  logs  remained  in  the  United  States,  and  the 
trespasser  gained  no  title  by  cutting  down  the  trees. 

Oide  V.  DavUf  7  Mo.  644,  was  an  action  of  trespass  quare 
clausum  /regit  for  entering  a  dose  and  removing  a  worm-fence. 
After  the  entry  of  the  land  by  Davis,  Gale  went  on  it  and  re- 
moved a  rail  fence  which  he  had  built  upon  it.  The  question 
in  that  case  was,  whether  Davis,  before  actual  entry  and  pos- 
session, could  maintain  an  action  of  trespass  qtiare  dauwrn/regU. 
It  was  held  that  the  action  could  be  maintained;  and  the  worm- 
fence  being  a  part  of  the  freehold,  and  annexed  to  it,  no  ques* 
tion  was  made  about  his  right  to  damages  for  removing  it,  if  the 
action  could  be  maintained  at  all,  before  an  actual  entiy  and 
possession.  In  the  case  of  Bower  v.  Hi^>ee,  9  Id.  269,  it  was 
held  that  one  claiming  a  right  of  pre-emption  under  the  act  of 
congress  of  the  first  of  June,  1840,  could  not  maintain  an  action 
of  replevin  for  timber  cut  upon  the  land  before  his  right  of 
pre-emption  was  proved  up.  None  of  these  cases  maintain  the 
principle  assumed  by  the  instruction  given  by  the  court  for  the 
plaintiff,  that  house-logs  cut  upon  land,  before  it  was  entered, 
belong  to  the  purchaser  of  the  land.  They  were  severed  from 
the  freehold,  and  formed  no  part  of  the  land.  They  do  not  pass 
with  the  land  as  a  part  of  it  when  a  conveyance  is  made:  Win' 
^her  V.  SkretDsbury,  2  Scam.  284  (35  Am.  Dec.  108);  Johnson  v. 
Barber,  5  Oilm.  431;  Basset  v.  Maynard,  1  Cro.  819;  Lrfor^s 
0am,  U  Ck>.  60  b;  FarrarU  v.  Thompson,  7  Eng.  Oonu  L.  872; 
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Movers  t.  Waiie,  8  Wend.  104;  BuckY.  Aikin,  1  Id.  468  [19  Am. 
Dec.  535].  From  what  has  been  said,  it  follows  that  the  second 
instruction  asked  by  the  defendant  should  have  been  given. 

The  other  judges  concurring,  the  judgment  will  be  reversed 
and  the  cause  remanded. 

TiTLB  TO  Tdcbes  Cut  ON  PuBUO  Lands!  Wincherv,  ShrtwAury^  35  Aon, 
Deo.  108,  and  note  110;  and  as  to  what  is  acqnired  by  purchase  of  land  from 
the  United  States,  see  Floyd  v.  Ricks,  58  Id.  374. 

Rights  ov  Pabties  Curmfo  Timbeb  on  Public  Domain:  See  Twrky 
TVdber,  35  Am.  Deo.  449,  and  note  commenting  npon  the  snbjeot  456. 

Thb  PBiNdPAL  OASX  WAS  CITED  in  WHaon  T.  Petty,  21  Mo.  419,  and  tho 
opinion  there  expressed  that  it  did  not  oTortom  Twrley  t.  Twchtr^  0  Id. 
683;  a  C.«  86  Am.  Deo.  449. 


Skate  v.  Moobe. 

[19  Uamaamu  M9.] 
Bvn  upov  Shsbibv's  Bond  n  Pbopxblt  Bbouobt  in  name  of  alala. 
Bhxuff  n  LiABiA  roB  All  Acts  Donb  bt  his  Dbputt  as  sooh. 
SmotnrF'a  Bonosmxn  abb  Liablb  fob  bis  Tbbspass  committed  in  seisiBg 
property  exempt  from  exeontion, 

Ebbob  to  Chariton  drouit  court  This  was  an  action  brought 
under  the  code,  in  the  name  of  the  state  of  lillsBouri,  to  the  use 
of  William  Bossell  and  Sarah  J.,  his  wife,  against  sheriff  Moore, 
the  defendant,  and  his  bondsmen.  The  substance  of  the  mate- 
rial aliegations  of  the  petition  was  that  a  suit  was  commenced 
in  Chariton  conniy,  on  the  twenty-fifth  of  Noyember,  1848,  by 
G^rge  W.  Temple  against  Sarah  J.  Cochran,  who  had  since 
married  plaintiff,  William  Bnssell,  and  a  writ  of  attachment 
issued,  which  was  levied  upon  the  goods  and  effects  of  said 
Sarah  J.,  to  the  value  of  nine  thousand  four  hundred  and  fifty* 
four  dollars  and  forty-nine  cents.  The  sheriff,  by  his  deputy, 
seized  the  goods,  but  allowed  them  to  be  lost,  stolen,  destroyed, 
or  injured,  except  the  amount  in  value  of  one  thousand  one  hun- 
dred and  forty-nine  doUars  and  seventy-two  cents.  The  wearing 
apparel  of  the  said  Sarah  J.  vrns  also  sdzed  and  taken  into  posses- 
sion, by  which  she  veas  damaged  to  the  amount  of  two  thousand 
dollars.  At  a  subsequent  term  the  sheriff  vrns  directed  and  or- 
^  dered  by  the  court  to  deliver  to  the  said  Sarah  J.,  the  goods,  etc., 
seized  by  him,  the  suit  having  terminated  in  her  favor.  The 
damages  were  laid  at  eight  thousand  dollars.  A  demurrer  to  the 
petition  was  sustained,  and  plaintiffs  appealed. 
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Davis,  for  the  plaintiff  in  error. 
Clark,  for  the  defendants  in  error. 

By  Court,  Soott,  J.  The  first  ground  of  demurrer  to  the 
plaintiff's  petition  is  that  the  proper  parties  are  not  made  plaint* 
Lffs.  It  is  maintained  that  the  suit  should  have  been  brought 
in  the  name  of  William  Bussell  and  his  wife,  thej  being  the 
real  parties  in  interest,  and  not  in  the  name  of  the  state  of 
Missouri.  The  action  is  on  a  sheriff's  bond,  which  is  by  law 
made  payable  to  the  state  of  Missouri,  and  is  against  the  dierifl 
and  his  sureties.  In  the  construction  of  the  present  practice 
act,  it  has  been  held  that  the  obligee  of  a  bond  and  the  payee 
of  a  note  are  the  proper  persons  in  whose  names  suits  should  be 
instituted  on  such  instruments.  They  are  the  trustees  of  an  ex- 
press trust  within  the  exception  of  the  act:  Eamey  v.  Duicher, 
15  Mo.  89  [55  Am.  Dec.  131].  Another  objection  to  the  petition 
is  that  a  cause  of  action  which  lies  against  the  sheriff  alone  iB 
joined  with  one  against  both  him  and  his  sureties.  It  is  alleged 
in  the  petition,  as  a  breach  of  the  condition  of  the  bond,  that  the 
sheriff  levied  an  attachment  on  property  belonging  to  the  plaint- 
iff's wife,  which  was  not  liable  to  that  process  under  the  statute 
regulating  attachments.  Other  breaches  of  the  condition  of  the 
bond  are  likewise  averred  in  the  petition,  for  which  it  is  con- 
ceded the  sheriff  and  sureties  would  be  jointiy  liable.  It  ifl 
argued  for  the  defendant  that,  for  such  wrongful  acts  of  the 
sheriff,  the  sureties  in  his  official  bond  are  not  responsible — ^that 
the  act  constituted  a  trespass  for  which  the  sheriff  alone  is  liable. 

It  is  an  undoubted  principle  that  the  master  is  not  liable  for 
the  wanton  acts  of  those  whom  he  may  employ.  If  an  agent, 
transcending  the  limits  of  his  authority,  wantonly  commits  a 
trespass,  his  principal  is  not  liable  to  an  action  for  such  wrong; 
but  the  sheriff  is  liable  for  all  acts  done  by  his  deputy  as  such; 
for  all  abuses,  for  every  perversion  of  the  authority  with  which 
he  is  intrusted,  he  is  liable,  though  they  may  be  committed  by 
his  deputies.  He  is  responsible  for  all  trespasses  done  bja 
deputy  by  color  of  his  office.  This  is  a  well-established  prin- 
ciple: r>  Bac.  Abr.,  tit.  Sheriff,  156. 

The  law  of  attachments  relieves  from  that  process  all  property 
exempt  from  execution  by  law,  in  favor  of  those  who  are  resi- 
dents of  this  state.  Trespass  lies  against  an  officer  for  seizing 
under  process  property  exempt  from  execution.  Are,  then,  the 
sureties  of  a  sheriff  liable  for  trepass  committed  in  the  execution 
of  process  in  his  hands  ?    The  sheriff's  bond  is  conditioned  Un 
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the  faithful  discharge  of  the  duties  of  his  office.  Is  it  a  faithful 
discharge  of  his  duty  to  pervert  process  placed  in  his  hands  to 
the  injury  or  oppression  of  another?  The  office  of  sheriff  is  a 
very  important  one.  He  is  intrusted  with  very  great  powers, 
and  for  the  safety  of  individuals,  the  law  in  its  wisdom  has 
seen  proper  to  require  of  him  surety  for  his  good  conduct.  It 
^otdd  be  hard  if  a  sheriff,  by  virtue  of  the  process  placed  in  his 
bands,  should  oppress  or  ruin  individuals,  and  they  should  have 
no  other  security  than  his  own  resources.  He  may  be  insolvent, 
and  unable  to  respond  in  damages  out  of  his  own  estate.  Such 
a  condition  of  things  would  drive  men  to  a  resistance  of  the  exe- 
cution of  the  process  of  the  law.  We  are  not  without  authority 
on  this  question.  In  the  case  of  dymmonweaUh  v.  Stockton,  5  T.  B. 
Uon.  193,  it  was  held  that  a  person  on  whose  property  a  sheriff 
levies  an  execution  against  another  may  have  an  action  for  his 
use  on  the  sheriff's  official  bond  against  the  sheriff  and  his  sure- 
ties. So  in  the  case  of  Carmack  v.  Commonwealth,  5  Binn.  184,  it 
was  decided  that  the  sureties  of  a  sheriff  are  liable  in  damages 
for  the  sheriff's  trespass  in  seizing  and  selling  goods  of  one 
under  execution  against  another.  The  condition  of  the  bond 
sued  on  in  that  case  was  substantially  the  same  as  that  required 
by  our  law. 

The  objection  that  there  was  no  order  of  the  court  requiring 
the  sheriff  to  restore  the  attached  property,  and  that  there  was 
no  demand  of  the  property  before  the  institution  of  the  suit, 
can  not  be  sustained,  as  the  action  is  founded  on  the  allegation 
of  injuries  sustained  by  the  loss  and  destruction  of  property 
whilst  in  the  custody  of  the  sheriff.  Under  such  a  state  of 
facts,  no  order  for  the  demand  or  delivery  of  the  goods  was 
necessary,  as  such  steps  would  have  been  nugatory. 

The  other  judges  concurring,  the  judgment  will  be  reversed 
and  the  cause  remanded. 

Shebhv^  Lubtutt  lOR  Acts  of  his  Bbputt:  Hatard  v.  Imud,  2  Am. 
Deo.  438;  Fon^fiht  ▼.  EVm,  20  Id.  218;  Oavemor  v.  Vanmeter,  33  Id.  221; 
Harrmgt4m  v.  FuUer,  36  Id.  719;  Pa$eal  y.  Ducros,  41  Id.  294;  King  v.  CAcue, 
Id.  675. 

LiABiLiTT  OF  Shk&iff  FOR  HIS  OwN  AcTS:  FoTsytU  V.  EUia,  20  Am. 
Dec  218;  Pateal  v.  Ducros,  41  Id.  294;  WesUm  v.  Dorr,  43  Id.  259,  and  notM 
thereto;  CU^  qf  LaweU  v.  Parker,  43  Id.  436;  and  note  to  CommonweaUh  v, 
Cfolt,  46  Id.  509,  ooDtaining  an  extended  diacuerion  of  what  oonstitatet  a 
breach  of  the  official  bonds  of  sherifib  and  constables;  AbboU  v.  KhnhaU^  47 
Id.  708. 

As  TO  What  Pbofxrtt  can  bb  Attaohxd,  see  Robi^  ▼.  Lmbuzan,  56  Amu 
Dm.  287. 
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ScBims  ov  OfnoiAL  Bond  of  Tax  Ck>LLioTOB  abb  vot  Liablb  iob 
BI8  TosTS  oommitted  aa  sheriff:  Men  v.  SUOe^  4tl  Am.  Deo.  116. 

Thx  PBiKCOtPAL  CASB  WAS  ciTBD  in  SUUt  T.  PoweU^  44  Ma  438^  to  the 
point  that  the  sheriff  is  liable  upon  his  official  bond,  for  his  acta  aa  odlector 
of  taxes;  and  its  doctrines  showing  his  liability  for  seizing  property  exempi 
from  ezecntion  were  affirmed  in  State  y.  Farmer^  21  Id.  180;  State  ▼.  JMU^ 
48  Id.  288,  both  citing  it.  That  suits  upon  official  bonds  given  to  the  slate 
must  be  brought  in  the  name  of  the  state  was  affirmed  in  Meier  t.  Letter^  21 
Id.  112;  SicHea  v.  McMemun,  26  Id.  28,  both  dting  the  piineipal  ease.  II 
was  also  cited  in  StaU  t.  ShackkU^  87  Id.  286. 


Yalle  v.  Flemino. 

[19  UnMyoBi,  464.] 

AmmranBATOB's  Sali  u  Showk  to  bs  Vom  when  it  affirmatiTcly  i^peara 
that  the  publication  of  notice  required  by  statute,  previous  to  tiie  order, 
could  not  have  been  given;  or  when  the  record  shows  that  it  has  ool 
been  approved  by  the  court,  although  the  approval  need  not  be  in  ex- 
press terms. 

AliiaNi8TnATOB'&  Salb  Void  tob  Wamt  of  Notiob  in  not  oomplying  witb 
certain  sections  of  an  act  can  not  be  sustained  on  the  groond  thatil 
mif^t  have  been  made  under  other  sections  of  the  same  act  requiring  no 
notice. 

Vom  ADMiKiffntATioii  Salb  is  kot  Bbhdbbbd  Valid  AOAnrsT  Hxbs 
because  Ihey  receive  this  benefit  of  the  proceeds,  parttoolarly  when  tlisf 
are  minors. 

AmoviaTBATiov  Salb  can  hot  bb  Atoidbd  because  the  last  administratoia 
made  it,  where,  after  the  death  of  one  of  two  administraton,  letten  of 
administration  were  granted  to  the  survivor  and  another  without  a^ 
express  revocation  of  the  former  letters. 

Appeal  from  Madison  circuit  court.  This  was  an  action  bj 
six  of  the  seTcn  heirs  of  0.  0.  Yalle,  to  recover  an  undivided 
interest  in  the  Mine  la  Motte  tract  of  land.  The  following 
facts  were  disclosed  by  the  record:  0.  0.  Yalle  died  in  1888, 
owning  an  undivided  one  third  of  said  tract;  the  other  two 
thirds  being  owned  by  Lewis  F.  Linn  and  E.  F.  Pratte.  Let- 
ters of  administration  on  Yalle's  estate  were  granted  on  the 
nineteenth  of  December,  1888,  to  B.  St.  0«mme  and  E.  F.  Pratte. 
At  a  special  term  on  the  tweniy-first  of  the  same  month,  the 
administrators  presented  a  petition  to  the  couniy  court,  alleging 
the  insufficiency  of  the  personal  estate  of  decedent  to  pay  his 
debts,  and  that  his  interest  in  the  realty  mentioned  was  incum- 
bered by  a  mortgage  due  in  the  following  February.  The 
petition  also  stated  that  there  was  filed  with  it  a  statement  of 
the  real  and  personal  property  of  the  deceased,  and  of  his  in- 
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debtedness;  but  the  only  lists  disclosed  by  the  reoord  were  those 
of  debts  due- to  and  from  the  estate.    The  haste  of  the  adminis- 
trators was  justified  in  their  petition,  bj  the  statement  that 
they  had  consulted  with  and  had  been  advised  by  the  friends 
and  relatiyes  of  decedent  to  make  the  application.    On  the  same 
day  the  court  made  an  order,  reciting  that  a  petition  had  been 
presented,  accompanied  by  a  true  account  of  the  administration, 
of  the  debts  due  to  and  by  the  deceased,  and  of  the  real  and 
personal  estate  and  other  assets;  and  in  conformity  with  the 
administrator's  prayer  for  such  an  order,  authonzing  the  admin- 
istrators to  sell,  at  private  sale,  the  whole  or  so  much  of  the 
realty  as  should  be  necessary  to  pay  the  debts,  provided  the 
same  be  not  sold  for  less  then  three  fourths  of  its  appraised 
value,  which  was  one  hundred  thousand  doUars  for  the  entire 
tract.    One  half  of  the  interest  of  0.  0.  Yalle,  or  one  sixth  of  the 
whole  tract,  was  sold  by  the  administrators,  to  Fleming,  Lamb, 
and  Chauncey  of  Philadelphia,  for  the  sum  of  sixteen  thousand 
six  hundred  and  sixty-six  doUars  and  sixty-six  and  two  thirds 
cents.    Pratte  and  Linn,  the  other  owners,  sold  one  half  of  their 
respective  interests  at  the  same  time  to  the  parties.    The  record 
of  the  proceedings  showed  no  report  of  this  sale  of  Yalle's  half- 
interest;  neither  was  there  any  entiy  to  show  that  the  sale  had 
been  approved  by  the  county  court.    On  the  twenty-fourth  of 
April,  1889,  Pratte  and  St.  Gtenme   as  administrators,  and 
Pratte  and  Linn  as  owners,  joined  in  ordinaiy  warranty  deeds 
conveying  to  each  of  the  three  purchasers  one  undivided  sixth 
of  the  entire  tract.    This  deed  recited  the  order  of  sale  of  Yalle's 
interest,  dated  the  tweniy-first  day  of  December,  1888,  but  con- 
tained no  recitals  of  the  proceedings  under  the  order.    Pratte 
and  Linn  warranted  title  for  themselves,  and  Pratte  and  St. 
Oemme  warranted  it  as  administrators  of  0.  0.  Yalle.    Subse- 
quently to  the  sale,  two  decrees  were  rendered  in  suits  com- 
menced by  Bobert  T.  Brown  and  Frauds  Yalle  respectively, 
against  0.  0.  Yalle's  widow,  administrators,  and  minor  heirs, 
whereby  title  to  three  fif iy-sixths  of  the  tract  in  controversy 
was  vested  in  said  Brown  and  Francis  Yalle.    It  was  further 
decreed  that  the  administrators  should  account  to  Brown  and 
Francis  Yalle  for  the  one  half  of  their  respective  interests,  which 
were  sold  by  the  administrators,  with  their  assent,  under  the  or- 
der of  the  tweniy-first  of  December,  1838.    The  administrators 
presented  another  petition  to  the  coimiy  court  in  May,  1848, 
and  recited  therein  that,  pursuant  to  the  order  of  the  twenty- 
first  of  December,  1888,  they  had  sold  at  private  sale  the  ona 
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equal  undivided  half  of  C.  C.  Yalle's  interest  in  said  tract  of  land, 
for  the  sum  of  sixteen  thousand  six  hundred  and  sixty-six  dollars 

and  sixty-six  and  two  thirds  cents,  upon  a  credit  of months, 

to  some  gentlemen  in  Philadelphia.  They  stated  the  necessity 
for  a  sale  of  his  remaining  interest,  and  prayed  for  an  order;  bat 
this  petition  did  not  appear  to  have  ever  been  acted  upon.  On 
the  nineteenth  of  Januaiy,  1844,  St.  Gemme  having  died,  new 
letters  of  administration  on  the  estate  of  C.  C.  Yalle  were  granted 
to  Melanie  Yalle  and  E.  F.  Pratte,  the  latter  being  one  of  the 
former  administrators.  There  was,  however,  no  express  revoca- 
tion of  Pratte's  former  letters.  The  administrator  and  adminis- 
tratrix presented  another  petition  on  the  eighteenth  of  September, 
1847,  reciting  that  they  had  formerly  sold  an  equal  undivided 
one  sixth  of  the  Mine  la  Motte  tract,  which  sale  had  been  re- 
ported to  the  court,  and  that  the  proceeds  had  been  insufficient 
to  pay  the  debts  of  the  estate.  They  prayed  for  an  order  for 
the  sale  of  their  intestate's  remaining  interest  in  the  tract,  being 
one  sixth  less  three  fifty-sixths.  An  order  of  sale  was  made  at 
the  November  term,  1847,  after  publication  of  notice,  in  accord- 
ance with  the  prayer  of  the  petition.  Under  ihis  order  a  sale 
was  made  to  Thomas  Fleming,  and  it  was  approved.  The  ad- 
ministrators executed  a  deed  to  Thomas  Fleming  on  the  tenth 
day  of  February,  1848,  by  which,  after  reciting  the  order  of  sale 
and  proceedings  thereunder,  and  that  Yalle's  interest  was  one 
sixth  less  three  fifty-sixths,  they  conveyed  to  him  '*  all  the 
interest  which  the  said  C.  C.  Yalle  had  in  the  Mine  la  Motte 
tract  at  the  time  of  his  death,  less  three  fifty-sixths."  Under 
these  two  administration  sales  defendants  <slaimed,  and  the  law 
was  declared  to  be  in  their  favor  by  the  court  below.  Plaintifi 
appealed. 

Noell  and  JFHsseU,  for  the  appellants. 

T.  T.  OanU  and  B.  M.  Meld,  for  the  respondents. 

By  Court,  Scott,  J.  The  validity  of  the  proceedings  which 
resulted  in  the  sale  of  the  land  in  controversy  has  been  placed 
on  two  grounds:  the  first  of  which  is  that  the  sale  was  valid 
under  the  eighth  and  the  following  sections  of  the  third  article  of 
the  act,  respecting  executors  and  administnEitors,  of  the  revised 
code  of  1835,  which  authorized  a  sale  of  the  lands  of  a  deceased 
person  to  pay  his  debts,  when  there  was  an  insufficiency  of  pe^ 
sonal  estate;  the  second  ground  was  put  on  the  second  and 
third  sections  of  the  same  article,  which  prescribed  that,  when 
%ny  person  should  die,  after  having  purchased  any  real  estate, 
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and  should  not  have  completed  the  payment,  should  it  be 
believed  that,  after  the  payment  of  debts,  there  would  not  be 
sufficient  assets  to  pay  for  such  real  estate,  the  executor  or  ad* 
ministrator  i^ould,  by  order  of  the  county  court,  sell  all  the 
right,  title,  and  interest  of  the  deceased  therein. 

An  objection  to  the  sale,  when  its  legality  is  based  on  the  first 
ground  stated,  is,  that  the  requisite  notice  was  not  given  to 
iihose  interested  to  come  in  and  show  cause  why  the  sale  should 
not  be  made.  The  law  required  that  the  application  should  be 
made  at  one  term  for  the  sale,  and  that  six  weeks'  notice  of  it 
should  be  given  by  publication  in  a  newspaper.  At  the  next 
term  after  such  notice,  upon  proof  of  the  publication  of  it,  the 
court  was  required  to  hear  the  testimony,  and  dispose  of  the 
application.  It  is  contended  that  this  notice  is  not  necessary  to 
give  validity  to  the  proceedings;  that  the  court  having  jurisdic- 
tion of  the  subject,  the  failure  to  give  notice  does  not  render  its 
order  of  sale  void;  that  the  presumption  of  notice  arises  from 
the  fact  of  the  order  having  been  made,  and  at  most,  an  omis- 
sion to  give  it  would  only  affect  the  proceedings  with  error, 
which  would  not  avoid  a  sale  under  them.  It  is  certainly  true 
that  the  county  courts  have  no  other  jurisdiction  than  that 
which  is  specially  conferred  on  them  by  statute.  They  have  no 
oommon-law  jurisdiction,  nor  can  they  be  said  to  be  courts  of 
general  jurisdiction,  in  whose  favor,  by  the  common  law,  the 
liberal  intendments  are  indulged  which  are  extended  to  courts 
of  that  character.  But  the  great  mischief  which,  experience  has 
shown,  arises  from  avoiding  sales  made  imder  the  authority  of 
tribunals  having  jurisdiction  of  the  subject  has  induced  courts 
to  extend  an  enlarged  liberality  of  construction  to  proceedings 
instituted  for  such  purpose,  with  a  view  to  uphold  them.  As 
to  these  proceedings,  the  presumption  extended  to  courts  of 
general  jurisdiction  is  indulged.  No  case  is  more  frequently 
cited,  in  connection  with  this  subject,  than  that  of  Orignan 
V.  Asiar,  2  How.  319.  There  the  supreme  court  of  the 
United  States  went  a  great  way  to  uphold  judicial  sales  of  real 
estate.  Those  proceedings  were  under  a  statute  resembUng 
ours.  Notice  of  the  application  for  the  sale  of  the  real  estate 
by  an  administrator  was  required  by  law.  It  did  not  appear 
that  the  notice  had  been  given.  The  opinion  says,  after  the 
court  has  passed  on  the  representation  of  the  administrator,  the 
law  presumes  it  was  accompanied  by  the  certificate  of  the  judge 
of  probate,  as  that  was  requisite  to  the  action  of  the  court.  The 
order  of  sale  is  evidence  of  that  or  any  &ot  which  was  necessaiy 
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to  giTe  the  power  to  make  it,  and  the  same  remark  applies  to 
the  order  to  give  notice  to  the  parties. 

In  the  case  before  the  court,  the  record  shows  that  it  was 
impossible  that  the  notice  required  by  law  could  have  been 
given.  The  order  of  sale  was  made  but  two  days  after  the  let- 
ters of  administration  were  granted.  The  court,  at  the  term  at 
which  the  sale  was  ordered,  could  not  by  law  act  on  the  mat- 
ter; a  sale  could  only  have  been  directed  at  a  term  subsequent 
to  the  application  for  it.  How,  then,  can  a  notice  be  presumed, 
when  the  record  shows  on  its  face  that  it  was  impossible,  in  the 
pature  of  things,  that  it  could  have  been  given?  There  is  great 
difficulty  in  maintaining  that  a  party  is  bound  by  an  irregular 
proceeding,  because  he  did  not  appeal  from  it,  when  the  very 
objection  is  that  he  had  no  notice  which  would  have  enabled 
him  to  be  present  to  take  his  appeal,  and  the  appeal  bylaw  could 
have  been  only  taken  at  the  term  during  which  the  order  of  sale 
was  made.  There  is  no  writ  of  error  allowed  in  such  cases. 
The  case  of  Snyder  v.  JUdrkd,  8  Watts,  416,  which  is  relied  on  by 
the  defendants,  and  was  also  used  as  an  authority  in  the  case  ot 
Chignon  v.  Asbor^  supra^  maintains  that  the  regularity  of  the  pro- 
ceedings for  an  administrator's  sale  of  land  of  his  intestate  can 
not  be  impeached  collaterally;  that  the  remedy  is  an  appeal  for 
the  correction  of  errors  in  them.  How  could  there  have  been  an 
appeal  in  such  a  case  as  the  present?  Smith  v.  Eice^  11  Mass. 
607.  This  is  an  infirmity  attached  to  these  proceedings  which 
is  apparent  upon  the  face  of  the  record,  and  no  length  of  time 
can  cure  it.  If  the  antiquity  of  the  proceedings  were  such 
(and  it  is  not)  as  to  warrant  the  application  of  the  maxim.  Ex 
diyiumiiaie  iemporia  omnia  prcBtnimuniur  riie  et  solenniier  esse 
acta,  yet  it  could  have  no  place  here,  as  the  defect  in  the  pro- 
ceedings is  apparent  on  the  record.  In  the  case  of  Orignon  v. 
Agtor,  supra,  it  did  not  appear  but  that  the  notice  was  given,  and 
as  the  proceedings  had  transpired  a  great  length  of  time  before 
they  were  assailed,  the  maxim  above  cited  might  have  exerted 
an  influence  in  its  determination.  But  unfortunately,  this  case 
is  so  circumstanced  as  to  be  beyond  its  operation.  If  we  admit 
that  the  purchaser  is  not  bound  to  look  behind  the  order  of 
sale  under  which  he  derives  his  title,  yet  the  order  here  shows 
that  it  was  made  at  a  term  at  which  no  possible  state  of  circum- 
stances would  authorize  it,  in  the  absence  of  those  interested. 
The  order  of  sale  immediately  follows  the  presentation  of  the 
application,  when  the  statute  required  that  it  should  be  made 
at  the  next  succeeding  term  of  the  court,  after  proof  of  the 
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publication  of  six  weeks'  notice  of  the  application  in  a  news- 
paper. 

Another  objection  to  the  validitj  of  the  proceedings  is  that 
thej  want  the  approval  of  the  court.  The  statute  required  that, 
at  the  next  term  of  the  county  court  after  a  sale,  the  adminis* 
tmjor  should  make  a  full  report  of  his  proceedings,  and  enacted 
that  if  such  report  of  the  administrator  be  not  approved  by  the 
court,  his  proceedings  should  be  void,  and  the  court  should 
order  a  new  sale;  if  the  report  be  approved  by  the  court,  such 
sale  should  be  valid,  and  the  administrator,  upon  the  payment 
of  the  purchase  money,  should  make  to  the  purchaser  a  deed 
eonveying  all  the  right,  title,  and  interest  which  the  deceased 
jiad  in  the  real  estate  sold.  This  objection  is  not  affected  by 
the  principle  that  a  fair  purchaser  at  a  sale  shall  not  be  affected 
by  any  subsequent  irregularity  of  the  officer  conducting  it,  as 
there  could  be  no  valid  sale  until  there  was  a  report  and  con* 
firmation  of  it.  In  looking  over  the  cases  on  administration 
sales  of  real  estate,  a  provision  like  that  above  cited  has  not  been 
found.  It  must  have  been  intended  to  have  some  effect.  So 
&r  as  the  court  was  concerned,  the  approval  would  seem  to  be 
the  crowning  act  of  the  sale.  That  approval  could  only  appear 
by  the  record,  as  it  is  an  act  of  the  court.  It  is  not  maintained 
that  it  should  be  in  toHdem  verbis,  but  the  sanction  of  the  court 
to  the  proceedings  should  in  some  way  appear;  otherwise  the 
sole  condition  on  which  the  law  imparts  any  validity  to  them  is 
not  complied  with.  An  order  directing  the  administrator  to 
make  to  the  purchaser  a  deed  would  be  an  implied  sanction  of 
his  proceedings.  The  recital  of  the  facts  in  a  subsequent  appli- 
cation for  the  sale  of  the  real  estate,  which  was  never  acted  upon, 
that  the  land  was  sold  for  sixteen  thousand  sixhundred  and  sixty- 
six  dollars  and  sixly-six  and  two  thirds  cents,  on  a  credit,  whose 
duration  is  not  mentioned,  to  persons  not  named,  whose  notes  for 
the  purchase  money  were  disposed  of  at  a  discount  not  disclosed, 
and  promises  a  full  report  thereafter,  on  no  rule  or  principle  can  be 
r^farded  as  any  evidence  of  an  approval  by  the  court  of  the  first 
sale.  This  appKcation  was,  moreover,  not  made  until  1843,  up- 
wards of  four  years  from  the  date  of  the  deed.  If  an  approi^ 
after  the  sale  will  avail  anything,  and  one  four  years  thereafter 
is  effectual,  no  reason  is  perceived  why  the  sale  might  not  be 
ratified  by  an  approval  at  this  time.  The  law  evidently  contem* 
plates  that  the  deed  should  not  be  given  until  there  is  an  ap- 
proval of  the  report  of  the  proceedings  of  the  administrator.  A 
failure  to  enter  the  order  of  approval  might  be  remedied  by  an 


Digitized  by  LjOOQiC 


672  Yalle  v.  Flemino.  [Miaaonri, 

amendment  of  the  record  or  by  mandanvus.  Ncr  does  the  appli* 
cation  for  the  sale  of  land  on  ^e  eighteenth  of  September,  1847, 
furnish  any  evidence  that  the  first  sale  was  approved.  That 
application  states  that  a  report  of  the  first  sale  had  been  made, 
but  it  nowhere  appears  but  as  stated  in  the  application  made 
in  1843.  The  deed  itself  furnishes  no  evidence  of  the  approval 
of  the  proceedings  of  the  administrators  by  the  county  court 
That  deed  is  not  in  conformity  to  the  statute,  such  as  the  court 
was  required  by  law  to  direct  the  administrators  to  make.  It  did 
not  convey  to  the  purchaser  all  the  right,  title,  and  interest  which, 
the  deceased  had  in  the  real  estate,  but  the  administrators,  as 
such,  convey  the  land  itself,  just  as  the  other  joint  owners  con- 
veyed it,  joining  in  a  deed  with  them,  and  as  administrators, 
they  warrant  the  title.  The  case  requires  no  expression  of  opin- 
ion as  to  this  deed,  otherwise  than  as  affording  no  evidence  that 
the  court  approved  the  sale,  as  the  deed  is  not  such  a  one  as  the 
court  was  directed  to  order  to  be  made  to  the  purchaser.  We 
do  not  say  that,  if  there  had  been  a  report  and  a  deed  in  con- 
formity to  law  following  it,  the  approval  of  the  court  might 
have  been  presumed  on  Uie  maxim,  Probaiis  extremis  praesumurv' 
tur  media.  The  approval  of  the  court  should  have  been  a  mat- 
ter of  record,  and  it  should  have  been  shown  by  the  record. 

It  is  im]X)ssible,  from  an  examination  of  this  transcript,  to 
say  that  the  sale  is  valid,  on  the  second  ground  on  which  its 
validity  is  attempted  to  be  upheld,  stated  in  a  preceding  part  of 
this  opinion.  If  an  order  of  sale,  under  the  sections  referred 
to,  had  been  contemplated,  it  would  have  been  for  the  sale  of 
all  the  right,  title,  and  interest  of  the  deceased  in  the  tract  of 
land  purchased;  whereas,  the  order  was  for  the  sale  of  the  whole 
or  so  much  of  the  real  estate  as  shall  be  necessary  to  pay  the 
debts  of  the  deceased.  Had  the  sale  been  under  these  sections, 
no  appraisement  would  have  been  required,  nor  would  there 
have  been  any  necessity  for  a  petition;  yet  we  find  both  of  these 
among  the  papers  in  the  cause.  It  is  not  pretended  that,  had 
the  sale  taken  place  under  these  sections,  the  appraisement 
or  petition  would  have  affected  its  validity.  The  petition  was 
not  so  worded  as  to  accomplish  any  such  result  as  was  designed 
by  these  sections,  nor  does  the  deed  itself  show  that  such  a 
purpose  was  intended.  The  act  that  was  done  by  the  court 
could  only  have  been  performed  under  the  eighth  and  f oUowing 
sections  of  the  third  article  of  the  act,  and  the  order  made  Bhowi 
that  the  court  never  intended  to  act  under  the  second  and  thixd 
sections.    If  a  proceeding  is  had  under  one  provision  of  i^v 
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and  it  toms  out  to  be  invalid^  can  it  be  upheld  on  the  ground 
that  it  might  have  taken  place  under  provisions  which  would 
avoid  the  objections  taken  to  its  validity?  The  argument  can 
not  be  that  the  second  and  third  sections  upheld  the  proceed- 
ing, but  that  it  might  have  taken  place  under  them;  for  it  is 
obvious  that  the  end  contemplated  by  these  sections  was  not 
accomplished  by  the  proceeding  which  did  occur. 

It  is  a  matter  of  regret  that  purchasers  should  lose  their  estates 
by  reason  of  irregularities  in  the  proceedings  of  those  intrusted 
with  the  execution  of  the  law.  This  sale  bears  intrinsic  evidence 
of  its  fairness.  Not  the  least  blame  can  be  imputed  to  the  pur- 
chaser. He  has  been  deceived  by  relying  on  the  opinion  of 
those  who,  though  incompetent  to  advise,  yet  were  no  doubt 
conscientious  in  the  views  they  expressed.  Theae  considerations 
can  not  aflfect  the  law  of  the  case.  To  uphold  this  sale  would 
repeal  eveiy  restriction  which  the  law  has  imposed  with  a  view 
to  prevent  unnecessary  sales  of  the  real  estate  of  deceased  per- 
sons. It  is  obvious  that  no  validity  can  be  imparted  to  this 
sale,  by  reason  of  any  of  the  proceedings  in  the  suits  by  B.  T. 
Brovm  and  others  against  the  plaintiffs;  the  fact  that  they  were 
minors,  even  if  anyUiing  was  therein  contained  to  affect  them» 
would  prevent  such  a  consequence. 

There  vras  no  irregularity  affecting  the  last  sale  su^cient  to 
Invalidate  it.  The  first  administration  either  continued  or  it 
was  replaced  by  the  second.  If  it  continued,  the  association  of 
the  name  of  Melanie  Yalle  with  that  of  the  real  administrator, 
who«  it  is  assumed,  was  alone  competent  to  act,  would  not 
prejudice  the  proceedings.  If  the  second  grant  of  letters  was 
valid,  the  sale  was  equally  good. 

Btlasb,  J.,  concurring,  the  judgment  is  reversed  and  the 
lause  remanded. 

Oamblb,  J.,  not  sitting. 

ADMnnSIKATOB  OF  IimSTATB  APPLTINO  FOB  LlAVS  TO  SeLL  RbAIjTT  mOMt 

gire  notice  of  tach  application;  otherwise  the  sale  under  the  licenie  oonveya 
DO  title:  French  ▼.  Hoyt,  25  Am.  Dec.  464. 

PowxB  OF  Saui  is  Attached  to  Office  of  Exeoutob,  and  not  to  Psbsom 
Named  as  Such:  Zebaeh  ▼.  SmUh^  5  Am.  Deo.  352;  Marr  ▼.  Peay,  Id.  521. 

The  bulb  ih  pbinoipal  case  as  to  administration  sales  was  affirmed  in 
Sirtmte  t.  Draman,  41  Mo.  289.  It  was  also  cited  in  Farrar  v.  Dean,  24  Id. 
16;  KnowUm  v.  SwUtk,  36  Id.  513;  see  ValU^s  Hein  ▼.  Fkming*9  Hein,  29 
Id.  152. 
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Rankin  v.  Ghabless. 

[19  Mmoimi,  480.] 

Whxbb  Jubisdiotzox  of  Courts  of  Law  and  BQUirr  abb  BLsmiBB^ 
plaintiff  is  entiUed  to  aU  the  reUef  that  would  formerly  bftTe  baeu  mfidrdad 
by  a  court  of  law  and  equity. 

To  Obtain  Injunction,  Somb  Stbono  and  Spbgial  Facts  must  be  shown 
which  entitle  the  petitioner  to  this  extraordinary  remedy.  It  will  not 
issue  to  compel  a  builder  to  remove  his  joists  inserted  without  lioeoaa 
in  the  wall  of  an  adjoining  proprietor;  yet  the  injured  party  may  reoofw 
damages. 

Appeal  from  St.  Lonis  oonrt  of  common  pleas.  Oiyil  action 
nnder  the  code.  The  natiue  of  the  petition,  answer,  and  tbt- 
dict  is  shown  bj  the  opinion.  In  addition,  howeyer,  to  the 
judgment  entered  up  against  defendant,  a  further  judgment  was 
entered  that  the  ends  of  the  joists  inserted  in  the  plaintiff's 
building  be  removed,  and  the  holes  filled  with  brick  and  mortar. 
Execution  was  ordered  to  issue  to  plaintiff  accordingly. 

£.  B.  Daykm  and  Barton  Baies^  for  the  appellant. 

O.  D.  Drake  f  for  the  respondent. 

By  Court,  Soott,  J.  There  is.no  eyidenoe  preserved  in  the 
record  in  support  of  the  defense  set  up  by  the  defendant.  Con- 
sequently no  question  can  arise  as  to  the  right  to  continue  the 
use  of  the  wall  of  the  plaintiff  as  a  support  for  the  joistB  of  his 
building.  The  verdict  establishes  the  fact  that  the  defendant 
has  unlawfully  made  use  of  the  building  of  the  plaintiff  as  a 
support  to  the  joists  of  his  house,  and  the  only  question  that 
arises  is,  What  remedy  or  judgment  is  warranted  in  law  by  the 
verdict  of  the  jury?  The  present  practice  act  having  blended 
the  jurisdiction  of  courts  of  law  and  equity,  it  would  seem  that 
the  plaintiff  is  entitled,  in  this  proceeding,  to  all  the  relief  that 
would  formerly  have  been  afforded  both  by  a  court  of  law  and 
equity. 

According  to  the  definition  of  a  nuisance,  which  is  said  to  be 
a  wrongful  act  or  n^lect  of  one  man,  in  the  use  or  management 
of  his  land,  which  occasions  damage  to  the  possession  or  ease- 
ment of  his  neighbor,  or  to  a  public  easement,  it  may  be  ques- 
tioned whether  the  injury  complained  of  is  a  nuisance  or  not: 
Oibbons  on  Dilapidations  and  Nuisances,  860.  A  purprestare 
is  a  species  of  nuisance,  but  that  term  is  only  applied  to  an 
encroachment  on  land  belonging  to  the  public:  2  Co.  Lit. 
Vim    But  although  the  act  complained  of  may  not  be  a  tedi* 
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nical  nuiflfinoey  to  be  redressed  by  the  remedies  appropriated  bj 
law  for  that  species  of  wrong,  yet  it  is  clearly  an  injury,  enti- 
tling the  party  aflEected  by  it  to  an  action  for  its  redress.  The 
record  in  this  case  only  presents  the  petition  of  the  plaintiff, 
the  answer  of  the  defendant,  and  the  verdict  and  judgment* 
The  petition  substantially  alleges  that  the. defendant,  in  build- 
ing his  house,  used  the  wall  of  the  plaintiff's  house  (who  was 
building  simultaneously)  for  a  support  to  the  joists  of  his 
building.  The  defense  was,  a  license  to  use  the  wall.  The  yer- 
dict  of  the  jury  awarded  damages  to  the  plaintiff  for  the.  act 
complained  of. 

It  seems  that,  in  the  opinion  of  the  court  below,  an  erroneous 
Judgment  was  entered  on  this  verdict,  and  so  much  of  it  as  de- 
creed that  the  joists  be  removed  from  the  wall,  that  the  holes 
made  by  the  insertion  of  the  joists  be  filled  with  brick  and 
mortar  as  strongly  as  it  may  be  done,  and  that  the  plaintiff  have 
execution  against  the  defendant,  in  conformily  to  this  judgment 
and  decree,  was  stricken  out,  and  it  was  thus  left  a  judgment 
for  the  damages  assessed. 

Even  if  the  injury  complained  of  was  a  nuisance,  yet  it  is 
well  known  that,  in  an  action  on  the  case  for  such  a  wrong,  no 
judgment  for  the  abatement  of  it  is  given«  That  judgment  was 
only  proper  in  the  old  writ  of  assize  of  nuisance,  and  in  a  qwod 
permiUat  praslemere:  8  Bla.  Com.  219.  But  these  ancient  reme- 
dies have  fallen  into  disuse  if  they  have  not  been  abolished,  and 
the  action  on  the  case  and  the  writ  of  injunction  are  now  the  usual 
remedies  for  a  nuisance.  But  courts  of  equity  do  not,  as  a 
matter  of  course,  interfere  in  all  cases  of  this  kind.  That  inter- 
position can  only  be  demanded  to  restrain  irreparable  mischief, 
or  to  suppress  oppressive  or  interminable  litigation,  or  to  pre- 
vent a  multiplicity  of  suits. 

No  injunction  will  be  granted  unless  the  act  done  or  contem- 
plated is  or  will  clearly  be  a  nuisance.  If  a  party  sees  a  nui- 
sance in  progress,  and  does  not  interfere  to  prevent  it,  he  will 
forfeit  his  right  to  assistance  from  a  court  of  equity:  Jones  v. 
Boyal  Canal  Co.,  2  Mol.  819;  WHIiams  v.  Earl  of  Jersey,  1 
Cr.  &  Ph.  91;  Gibbon  on  Nuisances,  408.  As  the  record  is 
barren  of  all  the  circumstances  attending  this  transaction,  no 
reason  is  perceived  why,  if  the  extraordinary  powers  of  a  court 
of  chancery  are  exerted  in  this  case,  they  may  not  be  in  eveiy 
eomplaint  of  a  nuisance.  It  is  allowable  for  a  party  to  take  the 
redress  of  wrongs  of  this  character  into  his  own  hands.  This 
msm  a  caae  eminently  proper  for  the  exercise  of  such  a  right. 
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Had  the  injury  been  redressed  bj  the  party  at  the  moment  it  was 
done,  the  consequences  would  have  been  bj  no  means  so  serious 
as  they  must  be  at  this  time  by  granting  the  relief  prayed.  The 
injury  has  been  done.  It  can  not  now  be  prevented.  It  may 
be  redressed.  Whether  it  would  be  more  equitable  to  let  it  re- 
tmia,  and  leave  the  plaintiff  to  his  remedy  at  law,  we  can  not 
say,  as  the  facts  necessary  to  a  determination  of  that  question 
are  not  before  us.  To  tear  down  the  house  of  the  defendant  now 
might  look  more  like  revenge  than  the  legal  reparation  of  an 
injury.  It  is  no  part  of  the  business  of  tribunals  of  justice  to 
minister  to  the  angry  passions  of  men.  If  the  defendant  will 
wantonly  persist  in  his  encroachments  on  the  rights  of  the 
plaintiff,  it  is  in  the  power  of  the  courts  of  law  to  award  such 
damages  as  will  arouse  him  to  a  sense  of  his  continued  injustice. 
The  other  judges  concurring,  the  judgment  is  a£5rmed. 

DiSTiiiorioy  Birwcsir  Law  and  Equiit  as  to  Aonoira  is  hot  Asoubhid 
Of  Oaldornia.— The  innovation  that  there  shall  be  bat  one  fonn  of  dfil 
action  eztenda  only  to  the  form  of  the  action  and  the  pleadings:  JDe  WUt  ▼• 
ffaiyif  66  Am.  Dec  852.  As  to  equity  powers  of  sapreme  court  of  Maine,  see 
SwUer  v.  Atwood,  Id«  647. 

Injunotions  I88UB  Onlt  TO  Pbotbct  Clxab  Eiohtb,  OB  AT  Lkast  Tbosf 
Fbbs  from  Ebasonablb  Doubt:  Bnowden  ▼.  Noah^  14  Am.  Deo.  547;  Co» 
mowweaUh  ▼.  F.  S  if.  Bcmk^  32  Id.  290;  Rtibtmm  t.  PiUenger,  Id.  412; 
Jtoatk  V.  Dri$eoUt  52  Id.  352,  and  note  to  same  containing  collected  ami 
857;  Whke  v.  Flannigaiti,  54  Id.  668;  WhUkld  ▼.  Bogen,  59  Id.  244. 

ThB   FBIKOIFAL   OASB  was  cited  A2n>  ITS  DOCXBUfB  AFPBOYX:>  In  Ahror 

kama  t.  KramUer,  24  Mo.  69. 


MOOITET  V.   KENNim. 

[19  MnouBi.  6S1.] 

Makt  Causes  of  Action,  under  Code  Pbactigb,  mat  be  Joono)  nr 
One  Petition;  but  esch  must  be  set  out  separately  from  the  othen^  with 
its  appropriate  prayer  for  relief. 

If  Several  Causes  of  Action  abe  Joined  in  One  Petition,  there  shooM 
be  a  separate  assessment  of  damages  or  verdict  in  each  cause;  but  s 
general  finding  for  defendant  on  such  petition  may  be  sustained. 

Imfbofer  Blending  of  Several  Causes  of  Action  mat  be  Cubed  bj 
motion  to  compel  an  election. 

brsTBUonoN  to  Jury,  in  Trial  for  Assault  and  Battebt,  is  Ebbonboui 
Whioh  Buns  thus:  *' Although  you  may  believe  from  the  evidenos  thst 
the  defendant  had  probable  cause  for  giving  information  of  the  vioUtioa 
of  the  law  by  the  plaintiff,  still  this  does  not  authorise  or  justify  the  dd> 
fendant  in  committing  an  assault  and  battery  upon  the  perMn  of  tbt 
plaintiff;  and  if  the  jury  also  believe  he  did  so  commit  an  asssolt  m4 
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battery,  the  law  presumes  it  to  have  been  done  malidoosly,  and  the  yarj 
are  at  liberty,  in  sach  case,  to  render  a  larger  amount  than  the  amount 
actually  paid  by  the  plaintiff,  by  way  of  smart-money." 

Petition  in  Action  for  Wbongiul  Prosboution  is  Fatally  DmriccriVE, 
unless  it  states  that  the  prosecution  was  malicious,  and  that  plaintiff 
was  acquitted  of  it. 

City  Ordinances  arb  not  Subject  of  Judicial  Notice;  when  relied  on 
they  must  be  pleaded. 

Appeal  from  St.  Louis  commisaioner's  court.  The  petition  in 
this  action  combined  a  suit  for  an  assault  and  battery  with  one 
for  a  wrongful  arrest  and  prosecution.  In  the  former,  plaintiff 
alleged  that  defendant,  a  police  officer  of  the  city  of  St.  Louis, 
assaulted  him,  laid  violent  hands  upon  him,  and  had  him  arrested 
for  the  violation  of  a  city  ordinance.  In  the  latter,  plaintiff 
set  out  that  defendant  had  caused  two  separate  charges  to  be 
made  and  prosecuted  against  him  for  violating  city  ordinances. 
Plaintiff,  however,  alleged  no  malice,  or  acquittal  of  the  charges. 
He  claimed  damages  to  the  amount  of  one  hundred  dollars. 
Evidence  adduced  at  the  trial  tended  to  show  that  plaintiff  was 
driver  of  an  express  wagon;  which  he  left  standing  in  a  street, 
obstructing  a  crossing.  Defendant  went  to  him  in  a  store  near 
by  where  he  was  delivering  a  parcel,  and  requested  him  to  re- 
move his  wagon.  Plaintiff  replied  that  he  would  in  a  moment. 
Defendant  told  him  to  do  it  immediately,  and  laid  hands  upon 
his  coat  collar.  After  some  words  plaintiff  drove  off  and  was 
afterwards  arrested.  Defendant  then  offered  two  city  ordi- 
nances in  evidence,  but  which  he  had  not  pleaded:  one  pro- 
hibiting the  obstruction  of  streets  by  vehicles,  under  a  penalty; 
the  other,  imposing  a  penalty  for  resisting  officers  in  the  dis- 
charge of  their  official  duties.  These  the  court  excluded,  on  the 
ground  that  they  were  private  statutes,  and  had  not  been  prop- 
erly pleaded  or  referred  to  as  such.  Plaintiff  obtained  a  general 
verdict  for  fifty  dollars,  and  defendant  appealed. 

Olover  and  Bichardson,  and  C.  O.  Mauro,  for  the  appellant 

A.  M.  Gardner,  for  the  respondent. 

By  Coiurt,  Scott,  J.  It  would  seem  from  the  petition  that 
this  is  a  suit  for  a  wrongful  arrest  and  prosecution  and  an  as- 
sault and  battery.  There  are  two  causes  of  action  joined,  or 
rather  mingled  together,  in  violation  of  the  rules  of  pleading, 
as  determined  by  this  coiurt  in  the  case  of  ChUds  v.  Bank  of 
Missouri,  17  Mo.  213,  and  of  the  forms  of  pleading,  as  prescribed 
in  the  precedents  appended  to  the  present  practice  act.  Those 
precedents  show  that  while  many  causes  of  action  may  be 
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joined  in  one  petition,  yet  each  is  to  be  set  out  seiNUstelj  and 
apart  from  the  others,  with  its  appropriate  prayer  for  relief— 
a  course  indispensably  necessary,  it  would  seem,  to  avoid  inex- 
tricable confusion.  No  effort  was  made  by  the  defendant  to 
relieve  the  pleadings  of  this  embarrassment,  but  the  jNuties 
went  to  trial,  tiying  both  causes  of  action  at  one  and  the  same 
time,  as  appears  by  the  record,  and  taking  but  a  single  assess- 
ment of  damages.  If  the  parties  will  not  properly  prepare  theii 
pleadings  in  the  courts  in  which  their  causes  are  first  tried,  they 
can  not  expect  a  reformation  of  them  in  this  court.  Its  powers 
are  not  competent  to  such  an  undertaking.  No  such  authority 
is  intrusted  to  it.  It  must  take  the  record  as  it  is,  and  affirm 
or  reverse  the  judgment,  as  is  warranted  by  th^  principles  of 
law.  The  presxuni)tion  is  in  favor  of  the  correctness  of  the  judg- 
ment of  the  inferior  court,  and  if  there  is  enough  in  the  record 
to  sustain  it,  it  must  be  affirmed. 

It  was  a  provision  of  the  late  code  of  procedure  that  where 
there  are  several  counts  in  a  declaration,  and  entire  damages 
were  given,  the  verdict  should  be  good,  notwithstanding  one  or 
more  of  the  counts  should  be  defective.  If  the  present  practice 
act  is  properly  administered,  such  a  state  of  things  can  not  arise 
under  it.  If,  however,  under  the  present  act,  two  distinct  causes 
of  action  are  blended  and  tried  together,  and  a  single  assess- 
ment of  damages  is  made,  and  one  of  the  causes  of  action  is 
insufficient  to  sustain  a  judgment,  or  there  has  been  error  in  the 
trial  of  it,  and  the  other  is  sufficient  and  the  trial  of  it  has  been 
regular,  what  is  to  be  done?  Will  the  legal  cause  of  action, 
with  its  regular  trial,  support  the  verdict,  without  regard  to  the 
defective  cause  of  action  or  the  error  in  the  trial,  notwithstand- 
ing it  is  obvious  that  the  defective  cause  of  action,  or  that  in 
the  trial  of  which  there  may  be  error,  was  considered  by  the 
juiy  in  assessing  the  damages  ?  Where  several  causes  of  action 
are  joined  in  one  petition,  Uiere  should  be  a  separate  assessment 
of  damages  or  verdict  in  each  cause;  otherwise,  when  a  new 
trial  is  had  in  one  .cause  of  action,  there  must  necessarily  be  a 
new  trial  as  to  all,  where  it  is  apparent  that  the  verdict  as  to 
some  of  them  is  correct.  This  course,  too,  will  enable  the 
plaintiff  to  enter  a  nolle  prosequi  as  to  one  cause  of  action  and 
take  a  judgment  for  the  rest.  A  general  finding  for  the  defend- 
ant, on  a  petition  containing  several  causes  of  action,  may  be 
sustained;  but  where  the  finding  is  for  the  plaintiff,  eveiy  con- 
sideration of  propriety  requires  that  there  should  be  a  verdict  in 
each  cause  of  action,  and  these  will  all  be  blended  in  one  judg* 
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ment.  This  course  of  pleading  and  practice  is  also  recommended 
by  the  considerations  that  a  motion  in  arrest  of  judgment  will 
thereby  be  confined  in  its  effect  to  the  cause  of  action  defectively 
stated,  and  plaintiffs  will  be  enabled  to  see  the  glaring  impro- 
priety of  misjoining  different  parties,  between  whom  there  is  no 
priviiy  in  the  same  action.  It  is  now  become  a  common  practice 
to  unite  an  action  of  ejectment  with  a  petition  for  partition,  thus 
making  the  tenant  in  possession  wait  the  event  of  a  litigation  in 
which  he  has  no  interest,  before  his  part  of  the  suit  can  be  tried. 

As  the  present  practice  act  does  not  prescribe  a  mode  by  which 
this  irregularity  in  pleading  can  be  corrected,  and  as  this  is  not 
one  of  the  enumerated  causes  of  a  demurrer,  the  most  suitable 
mode  of  redress,  in  such  cases,  would  seem  to  be  a  motion  to 
the  court  to  compel  the  plaintiff  to  elect  for  which  cause  of  action 
he  will  proceed.  An  election  of  one  of  the  causes  will  not  have 
the  effect  to  prevent  a  future  action  for  the  other  causes.  In  all 
cases  of  election,  the  costs  would  be  at  the  discretion  of  the 
court,  to  be  governed  by  the  circumstances,  so  that  justice  may 
be  done. 

In  the  case  under  consideration,  there  was  an  instruction 
given  in  relation  to  the  assault  and  battery  which  can  not  be 
sustained.  The  jury  was  told  that  although  they  may  believe 
from  the  evidence  that  the  defendant  had  probable  cause  for 
giving  information  of  the  violation  of  the  law  by  the  plaintiff, 
still  this  does  not  authorize  or  justify  the  defendant  in  commit- 
ting an  assault  and  battery  upon  the  person  of  the  plaintiff;  and 
if  the  jury  also  believe  he  did  so  commit  an  assault  and  battery, 
the  law  presumes  it  to  have  been  done  maliciously,  and  the  jury 
are  at  liberty,  in  such  case,  to  render  a  larger  amount  than  the 
amount  actually  paid  by  the  plaintiff,  by  way  of  smart-money. 
.We  know  of  no  principle  which  justifies  such  an  instruction  in 
a  trial  for  an  assault  and  battery.  The  cause  of  action,  as  to 
the  wrongful  prosecution,  as  stated,  does  not  aver  that  the  in- 
jury was  done  maliciously,  whereas,  malice  is  of  the  essence  of 
the  action;  but  even  if  this  was  not  fatal,  surely  the  omission  to 
show  that  the  plaintiff  was  acquitted  of  the  prosecution  is  a 
fatal  objection  to  this  portion  of  the  petition. 

The  court  did  not  err  in  refusing,  as  evidence,  the  ordinances 
of  the  oily.  The  courts  of  the  state  do  not  take  judicial  notice 
of  the  ordinances  of  any  town  or  city.  The  defendant  must  set 
forth  his  justification  in  his  answer.  If  he  relies  on  the  ordi- 
nances of  the  city,  he  should  set  out  so  much  of  them  as  may  be 
neoesaaiy  for  his  defense,  that  the  plaintiff  may  know  on  what 
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he  relies.  It  is  obvious  that  section  8  of  article  7  of  the  pno- 
tice  act  does  not  affect  this  matter,  as  it  relates  only  to  the  pri« 
vate  acts  of  the  general  assembly.  It  is  only  necessary  to  read 
the  defense  set  up  by  the  defendant,  in  his  answer,  as  to  the 
wrongful  prosecution,  to  be  satisfied  of  its  insufficiency.  The 
facts  are  pleaded  in  such  a  way  as  not  to  constitute  any  justi* 
fication  for  the  act  complained  of. 

The  other  judges  concurring,  the  judgment  will  be  reversed 
and  the  cause  remanded. 

As  TO  Separate  Sihts  fob  Several  Causes  of  Action,  see  notes  to 
Boesiter  v.  Romter^  24  Am.  Dec.  65;  Badger  v.  TUeomb,  26  Id.  615. 

Maucb  and  Want  op  Probable  Cause  ifusr  be  Shown  in  an  action  for 
malicious  prosecution,  or  a  malicious  arrest:  K^Uon  v.  Bevint,  5  Am.  Dec  G70; 
Btll  V.  Graham^  9  Id.  687;  Turner  v.  Walker,  22  Id.  329,  and  note  to  same 
336;  Mowry  v.  MiOer,  24  Id.  680;  note  to  WMppU  v.  FuUer,  20  Id.  335; 
L^dig  V.  Rawson^  Id.  354;  note  to  Merriam  ▼.  Mitchell,  Id.  516;  note  to 
Savage  v.  Brevoer,  28  Id.  257;  Moloney  v.  Doant,  35  Id.  2(M;  CfratUy. Deu^ 
38  Id.  228;  and  this,  notwithstanding  plaintifTs  trial  and  acquittal  upon  snch 
prosecution:  Stone  v.  Stevens,  30  Id.  611,  and  notes  thereto. 

Citations  of  Principal  Case. — ^Rule  as  to  separate  verdict  and  assessment 
on  each  count  was  affirmed  in  Johnson  v.  Dicken,  25  Mo.  584.  As  to  improper 
Joinder,  it  was  cited  in  Meyers  v.  Field,  37  Id.  434;  Peyton  y.  Rose,  41  Id.  2G1, 
containing  reference  to  other  cases;  Stevenson  v.  Judy,  49  Id.  228.  The  prin- 
ciple of  compelling  to  elect  was  affirmed  in  Bobb  v.  Woodvxird,  42  Id.  438; 
OtU  V.  Mediamcs'  Bank,  35  Id.  132;  Myers  v.  Field,  37  Id.  434.  It  was  dis- 
cussed in  House  v.  Lowell,  45  Id.  382.  As  to  judicial  notice  of  city  ordinances, 
it  was  affirmed  in  State  v.  OddU,  ii2  Id.  214;  and  as  to  general  verdict,  it  was 
cited  in  Boyce  v.  Christy,  47  Id.  72;  Broumell  v.  Pacijic  R.  R.  Co,,  Id.  243. 
The  principal  case  was  also  cited  in  Clark  v.  Hann,  d:  St,  Jo,  R.  JL  Co.,  36 
Id.  215;  StaU  v.  DuUe,  45  Id.  271;  Bigelow  v.  Sorth  MissouH  R,  R.  Co-y  ^ 
Id.  512. 


State,  Use  op  Rob,  v.  Thomas. 

[10  HnsouBi,  613.] 
Mrasurb  of  Damages  in  Action  xtpon  Attachment  Bond  is  only  tbi 
natural  and  proximate  damages  resulting  from  the  attachment;  bot  in  •» 
action  on  the  case  for  maliciously  suing  out  an  attachment,  damage  <^ 
injury  to  credit  and  business  can  be  recovered. 

Ebbob  to  the  St.  Loiiis  court  of  common  pleas. .  Samuel  G^* 
on  the  twelfth  day  of  September,  1849,  sued  out  of  the  St- 1^^ 
circuit  court  an  attachment  against  Bernard  F.  Roe,  a  r^id^* 
of  Iowa,  for  three  hundred  and  nineteen  dollars,  and  esL^crx^ 
the  usual  attachment  bond  with  Jacob  P.  Thomas  as  Becwd^' 
Boe  then  had  on  board  a  steamboat  at  the  levee  in  St  Looi^^ 
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lot  of  merchandise,  worth  from  one  thonsand  to  two  thousand  dol- 
larSy  purchased  by  him  of  merchants  in  that  city,  and  to  be  for- 
warded to  his  store  in  Iowa,  where  he  then  was.  Upon  this  the 
writ  was  levied.  Friends  of  Boe  executed  a  forthcoming  bond, 
and  the  goods  went  on  the  same  boat  without  losing  the  trip. 
Defendant  obtained  a  verdict  for  seventy  dollars  on  an  offset  in 
the  attachment  suit,  which  was  tried  on  its  merits  before  a  jury 
on  March  5, 1852.  Judgment  upon  this  verdict  remained  unre- 
versed. On  the  tenth  of  August,  1852,  suit  was  commenced  on 
the  attachment  bond,  in  the  St.  Louid  court  of  common  pleas, 
against  Gunn  and  Thomas.  The  case  was  tried  at  the  Septem- 
ber term  of  said  court,  1853.  There  being  no  service  on  Gunn, 
the  suit  as  to  him  was  dismissed.  On  the  trial  before  a  jury, 
plaintiff  proved  Boe's  direct  damages  and  costs  to  be  three 
hundred  and  fifty-eight  dollars  and  fourteen  cents.  Plaintiff 
further  offered  to  prove  great  damage  to  Boe's  credit  and 
standing  in  business,  which  was  that  of  a  retail  merchant  in  the 
state  of  Iowa;  but  the  court  sustained  defendant's  objection  to 
this  testimony,  which  was  excluded.  Plaintiff  excepted.  The 
jury  were  instructed  that  plaintiff  was  not  entitled  to  recover 
for  any  loss  of  credit  to  Boe  in  consequence  of  said  attachment 
proceedings,  and  a  verdict  in  plaintiff's  favor  for  the  sum  above 
named  was  rendered.  Plaintiff's  motion  for  a  new  trial  was 
refused.  Proper  exceptions  were  taken  at  the  various  stages  of 
the  proceedings,  a  bill  of  exceptions  was  signed,  and  plaintiff 
prosecuted  his  writ  of  error. 

HiU,  Orover,  and  HiU^  for  the  plaintiff  in  error. 
F.  A,  Dick,  lot  the  defendant  in  error. 

By  Ck>urt,  Soott,  J.  This  is  an  action  against  the  surety  in 
the  attachment  bond.  The  condition  of  the  bond  is,  that 
Samuel  Gunn,  the  principal,  should  prosecute  his  action  with- 
out delay  and  with. effect,  refund  all  stuns  of  money  that  might 
be  adjudged  to  be  refunded  to  the  defendant,  or  found  to  have 
been  received  by  the  plaintiff  and  not  justly  due  to  him,  and 
pay  all  damages  that  might  accrue  to  any  defendant  or  garnishee 
by  reason  of  the  attachment  or  any  process  or  proceeding  in  the 
Bait,  or  by  reason  of  any  judgment  or  process  thereon.  The 
only  question  presented  by  the  record  is,  whether  the  plaintiff 
can  show  that  his  character  and  reputation  as  a  merchimt  were 
injured  by  reason  of  the  attachment,  and  that  he  was  compeUed 
to  suspend  his  business  in  consequence  of  it. 

Nothing  can  be  clearer,  both  on  principle  and  authority^  than 
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tiie  doctrine  iiiat  the  liability  of  a  surety  is  not  to  be  extended 
by  implication  beyond  the  terms  of  his  contract:  Blair  t.  Per- 
petual  Ins.  Co.,  10  Mo.  566  [47  Am.  Dec.  129].  If  the  design  of 
the  legislature,  in  prescribing  the  condition  of  the  bond  for  an 
attachment,  was  to  cover  such  damages  as  are  claimed  by  the 
plaintiff,  there  would  have  been  no  necessity  for  the  yarioaa 
specifications  which  are  found  in  the  condition.  If  all  possible 
damages,  proximate  and  remote,  were  designed  to  be  covered 
by  the  clause  giving  damages  that  might  accrue  by  reason  of 
the  attachment,  why  afterwards  insert  a  clause  allowing  dam- 
ages sustained  by  reason  of  any  judgment  or  process  thereon? 
This  distribution,  or  rather  specification  of  the  results  of  an 
attachment,  and  the  giving  damages  accruing  by  reason  thereof, 
shows  what  damages  were  in  the  contemplation  of  the  general 
assembly  when  they  allowed  for  all'  that  might  accrue  to  any  de- 
fendant by  reason  of  the  attachment.  It  is  worthy  of  observa- 
tion, that  the  defendant  and  garnishee  are  mentioned  together, 
as  equally  likely  to  suffer  from  the  effects  of  the  writ.  If  it  wae 
the  intent  to  give  the  defendant  damages  for  the  loss,  he  would 
not  thus  have  been  connected  with  the  garnishee,  who  could 
sustain  no  such  damage.  The  law  says  the  clerk  shall  judge 
of  the  sufficiency  of  the  penalty.  If  injuries  to  the  credit  were 
designed  to  be  covered  by  the  penalty,  how  could  the  derk 
estimate  the  sum  necessary  to  compensate  them?  By  what 
means  would  he  be  enabled  to  ascertain  the  amount  that  would 
cover  such  damages?  In  this  very  case,  it  is  said  that  the  dam- 
ages are  greater  than  the  penality  of  the  bond,  and  so  they 
would  be  in  every  case.  The  clerk  does  not  know  that  any  such 
damages  will  accrue,  and  can  not  inform  himself  thereof.  Even 
if  he  was  assured  that  damages  would  accrue,  he  could  not 
possibly  ascertain  their  extent.  In  requiring  the  clerk  to  judge 
of  the  sufficiency  of  the  bond,  the  law  must  have  designed  that 
he  should  require  a  penalty  that  would  cover  the  natural  and 
proximate  consequences  arising  from  attaching  property  equal 
in  value  to  the  debt  sued  for,  which  would  be  known  to  the 
clerk.     He  would  have  no  other  data  in  fixing  the  penalty. 

The  question  here  is,  not  whether  the  plaintiff  is  entitled  to 
damages  for  a  malicious  attachment  against  his  goods,  whereby 
his  credit  was  injured  and  his  business  suspended,  but  whether 
the  terms  of  the  bond  were  designed  to  cover  such  damages. 
For  a  wrongful  attachment,  a  plaintiff  may  bring  his  action  on 
the  case,  and  recover  damages  for  the  injury  sought  to  be  com- 
pensated in  this  action.    For  a  malicious  arrest,  for  a  malidouf 
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suing  out  execution,  or  any  other  malicious  abuse  of  process^ 
the  injured  party  has  his  remedy  in  a  special  action  on  the  case. 
The  same  resort  is  open  to  the  plaintiff  in  this  suit.  The  case 
of  DonneU  v.  Jtmes,  17  Ala.  689  [52  Am.  Dec.  194],  in  which  the 
court  held  that,  in  an  action  for  a  wrongful  attachment,  injuries 
done  to  the  credit  of  the  plaintiff  by  reason  thereof  might  be 
compensated  in  damages,  was  not  on  an  attachment  bond  as 
was  supposed,  but  was  an  action  on  the  case. 

The  statute  was  not  designed  to  give  damages  beyond  the 
natural  and  proximate  damages  resulting  from  the  suing  out  of 
an  attachment.  For  injuries  to  his  credit  and  business,  the 
plaintiff  is  only  entitled  to  damages  where  the  motives  of  the 
defendant  have  been  vicious;  where  his  proceedings  have  been 
malicious  and  vexatious.  To  allow  damages  for  loss  of  credit 
to  business,  in  an  action  on  the  bond,  would  be  to  make  the 
plaintiff  responsible  in  one  form  of  action,  when,  if  it  had  been 
brought  in  another  form,  he  might  have  interposed  a  defense 
which  would  have  protected  him.  In  a  suit  on  the  bond,  the 
defense  of  a  probable  cause  would  be  unavailing.  However 
upright  and  innocent  his  motives,  he  would  be  mulcted  in  the 
same  manner  and  to  the  same  extent  as  though  his  conduct 
had  been  swayed  by  the  blackest  malice:  Offui  v.  Edwards^  9 
Bob.  (Ia.)  92. 

In  the  case  of  PeUii  v.  Mercer^  8  B.  Mon.  51,  the  action  was 
on  a  bond  for  an  attachment,  the  condition  of  which  was  to 
pay  all  diunages  and  costs  thai  might  be  sustained  by  the  de- 
fendant in  the  suit,  by  reason  of  the  order  for  the  attachment. 
There  the  court  held  that  the  plaintiff  was  confined  in  his  re>' 
coveiy  to  the  costs  and  expenses  incurred  by  him,  and  sudi 
damages  as  he  may  have  sustained  by  a  deprivation  of  the  use 
of  his  property  or  any  injury  thereto,  or  loss  or  destruction 
thereof,  consequent  upon  the  suing  out  of  the  attachment;  that 
he  had  no  right  to  recover  for  injuries  to  his  credit,  or  for  the 
derangement  of  his  business;  that,  for  such  injuries,  he  had  his 
redress  in  an  action  on  the  case  for  the  wrongful  process. 

The  court  which  ivied  this  cause  seems  to  have  adopted  the 
foregoing  rule  as  the  measure  of  the  damages  to  be  recovered  in 
an  action  on  an  attachment  bond.  We  see  no  reason  to  depart 
from  it. 

The  other  judges  concurring,  the  judgment  will  be  affirmed. 

AonoN  roB  Wbokoful  and  Vexatious  Attachment:  Dennett  v.  Jbnef, 
48  Am.  Dec.  59;  Forrtgt  v.  Cottier,  56  Id.  190;  Benedict  v.  Bray,  Id.  332. 

The  pbimcipal  case  was  cited  and  appboved  in  AUaxmder  ▼.  Harri$om, 
n  Mo.  264,  and  dted  in  Brady  ▼.  Erwin,  48  Id.  535. 
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Wade  v.  Jones. 

120  ]fXBM>UXZ»  76.] 

Phrass  "Head  of  Family"  Includes  Man  who  has  neither  wife  nor 
children,  within'  the  meaning  of  the  execution  exemption  act. 

Process  mat  be  Served  upon  Member  of  Man's  Family,  hy  leaving  a 
copy  thereof  with  his  widowed  sister  keeping  honse  for  him. 

AcnoN  by  "Wade  against  Jones  to  recover  property  levied 
upon  and  sold  under  regular  execution  directed  to  defendant 
Plaintiff,  who  had  no  wife  or  child,  was,  at  the  time  of  the  levy, 
living  on  and  cultivating  a  rented  piece  of  ground;  but  his 
widowed  sister,  with  four  small  children,  having  no  other  home, 
lived  with  him  and  kept  house  for  him,  and  he  supported  them. 
Besides  the  property  levied  upon,  not  exceeding  the  value  of 
eighty-seven  dollars,  plaintiff  had  no  other  property  to  exceed 
the  value  of  ten  dollars.  Judgment  for  defendant,  and  plaintiff 
appealed. 

J.  O.  Broadheadf  for  the  appellant. 

K  Hunt  and  W.  Porter ^  for  the  respondent. 

By  Court,  Btland,  J.  We  have  no  doubt,  from  the  above 
agreed  statement  of  facts,  that  the  plaintiff  comes  within  the 
meaning  of  the  phrase  "  head  of  a  family,"  and  that  he  should 
have  been  so  considered  by  the  court  below.  The  supreme 
court  of  Tennessee,  in  1842,  in  the  case  of  Bachman  v.  Crawford, 
8  Humph.  216  [39  Am.  Dec.  163],  held  the  following  language: 
"  When  a  man  controls,  supervises,  and  manages  the  afiiftin 
about  a  house,  he  is,  in  the  largest  sense,  the  head  of  the  familj* 
and  all  who  reside  in  the  house  are  members  of  the  family* 
But  it  may  be  a  large  boarding  establishment,  in  which  half  a 
dozen  distinct  families  reside.  We  do  not  suppose  that  these 
families  lose  their  character  as  such  because  they  reside  under 
another  man's  roof  and  feed  at  a  common  table.  So  two  fami- 
lies, with  equal  rights  and  claims,  may  reside  together,  and 
although  thus  associated,  they  all  constitute,  in  a  large  sesBe, 
one  family;  still  the  father  or  mother,  as  the  case  may  be,  exe^ 
cising  a  distinct  control  over  the  children  and  servants  belong- 
ing to  them,  constitutes  each  a  distinct  family,  and  the  man- 
ager of  each  a  '  head  of  a  family.' " 

In  the  case  of  Bachman  v.  Crawford^  supra,  the  court  below 
charged  the  jury,  "that  if  the  plaintiff  had  children  who  were 
living  with  her  at  the  time  the  levy  was  made,  although  she 
resided  in  the  same  house  with  her  father,  and  although  he 
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might  claim  and  exercise  absolute  dominion  and  control  over 
the  house  and  farm,  still  the  plaintiff,  being  the  mother  of  chil^ 
dren  residing  with  her,  would  within  the  meaning  of  the  statute 
be  considered  as  the  head  of  her  own  family,  and  within  the 
exemption  of  the  statute,  and  that  there  might  be  two  families 
residing  together  in  the  same  house,  and  occupying  the  same 
apartments."  This  charge  was  held  correct  by  the  supreme 
court. 

In  the  case  of  Sallee  v.  Waiers,  17  Ala.  486,  the  jury  found 
''  that  Curtis  had  one  child  dependent  on  him  for  a  support; 
but  that  he  had  no  wife,  nor  did  he  keep  house;  but  he  and  his 
child  boarded  at  different  houses  in  the  town  of  Greenville." 
The  coiurt  said  upon  this  question,  as  to  Curtis  being  the  head  of 
a  family,  from  these  facts  found  by  the  jury,  **  We  think  it  clear 
that  he  was."  But  in  the  same  case  the  court  said:  ''  To  con- 
stitute a  family  within  the  meaning  of  the  act  [exempting  prop- 
erty from  execution],  the  relation  of  parent  and  child,  or  that 
of  husband  and  wife,  must  exist;  there  must  be  a  condition  of 
dei)endence  on  one  or  the  other  of  these  relations;  but  it  is  not 
necessary  that  all  the  defendants  should  live  under  the  same 
roof,  or  that  the  family  should  live  together;  it  is  the  relation, 
and  the  dependence  on  that  relation,  and  not  the  aggregation 
of  the  individuals,  that  constitutes  a  family." 

In  our  opinion,  it  is  not  necessaiy  that  the  relation  of  hus- 
band and  wife,  or  father  and  child,  or  mother  and  child,  should 
exist  in  every  case  to  constitute  a  family.  The  man  who  con- 
trols, supervises,  and  manages  the  affairs  about  the  house  is  the 
head  of  a  family,  and  such  a  man  need  not  necessarily  be  a  hus- 
band or  a  father.  Much  more  does  such  a  man  assume  the 
station  and  rank  and  responsibilities  of  the  head  of  a  family 
than  a  father  only,  who  has  but  one  child,  no  wife,  keeps  no 
house,  but  boards  out  himself  with  one  family,  his  child  board- 
ing with  another  family  in  the  same  village.  Here  the  brother, 
the  plaintiff,  had  his  widowed  sister  and  her  children  living 
with  him;  he  was  keeping  house  and  cultivating  a  small  piece 
of  ground,  and  provided  for  and  supported  his  sister  and  her 
four  small  children;  the  sister  kept  house  for  him.  He  must  be 
considered  as  the  controller,  manager,  and  supervisor  about  the 
house,  and  the  head  of  the  family. 

Our  law  prescribes  the  mode  in  which  defendants  shall  be 
served  with  the  process  issuing  on  petitions.  The  third  and 
lost  method  prescribed  is  as  follows:  "Or  3.  By  leaving  such 
copy  at  the  usual  place  of  abode  of  the  defendant,  with  som« 
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white  person  of  his  family,  above  the  age  of  fifteen  years." 
Suppose  this  plaintiff  had  been  sued  himself,  and  the  sheriff  had 
served  the  process  by  leaving  a  copy  thereof  with  the  defendant's 
sister,  Mrs.  Carter,  at  his  usual  place  of  abode,  and  stating  she 
was  a  member  of  his  family,  and  a  white  person  over  the  age  of 
fifteen  years,  could  there  be  a  doubt  about  the  legality  of  such 
service?  Could  the  defendant  have  convinced  the  court,  from 
the  facts  agreed  to  in  this  record,  that  he  had  no  family,  and 
consequently  the  service  was  not  sufficient  ?  Clearly  not.  Then, 
if  he  has  a  family  sufficient  for  this  purpose,  the  same  must  serve 
him  for  other  purposes. 

We  have  no  doubt  the  facts  agreed  to  constitute  this  plaintiff 
**  the  head  of  a  family,"  in  the  meaning  and  contemplation  of 
the  act,  and  therefore  that  the  court  below  erred  in  declaring 
the  law  for  the  defendant. 

The  judgment  is,  with  the  concurrence  of  the  other  judges, 
reversed,  and  the  case  remanded  for  further  proceedings  in  ac- 
cordance with  the  views  expressed  herein. 

Who  is  Heap  of  Family  7—1.  What  ContfUvteB  a  FamUy  is  a  qnettioii 
which  courts  have  eometimes  to  answer  in  cases  of  trust,  and  those  relating 
to  the  construction  of  devises  and  policies  of  insurance.  So,  too,  in  many  of 
the  states,  homestead  and  other  exemptions  are  allowed  to  the  "  heads  of 
families; "  and  the  courts  have  frequentiy  been  required  to  discuss  and  decide 
the  question,  Who  is  entitied  to  the  benefit  of  this  exemption?  This  ques- 
tion was  considered  with  reference  to  the  provisions  of  the  Texas  oonstita- 
tions  of  1845  and  1866,  and  the  following  language  used  by  the  court:  *'  Lex- 
icographers, from  whom  in  our  literary  education  we  derive  all  our  knowledge 
of  the  correct  import  of  words,  tell  us  that  the  word  '  family,'  in  its  origin, 
meant  servants;  that  this  was  the  signification  of  the  primitive  word.  It 
now,  however,  has  a  more  comprehensive  meaning,  and  embraces  a  collective 
body  of  persons  living  together  in  one  house,  or  within  the  curtilage,  in  legal 
phrase.  This  may  be  assumed  as  the  generic  description  of  a  family.  It 
may,  and  no  doubt  does,  have  many  specific  senses  in  which  it  is  often  used, 
arising  from  the  paucity  of  our  own  as  well  as  of  all  other  languages.  Exam- 
ining and  criticising  the  word  in  all  its  specific  uses  and  appropriations,  it 
will  be  most  obvious  that  it  was  in  none  of  these  specific  senses  the  tenn 
'  family '  was  used  in  the  constitution.  Its  use  in  such  a  sense  would  have  been 
objectiess  and  nugatory,  because  it  would  be  wholly  impracticable  in  its  ap- 
plication to  the  civil  affiurs  of  mankind.  It  was  most  certainly  used  in  its 
generic  sense,  embracing  a  household  composed  of  parents  and  children  or 
other  relatives,  or  domestics  and  servants;  in  short,  every  collective  body  of 
servants  living  together  within  the  same  curtilage,  subsisting  in  common, 
directing  their  attention  to  a  common  object,  the  promotion  of  their  mutoal 
interests  and  social  happiness.  These  must  have  been  the  characteristics  of 
the  '  family'  contemplated  by  the  framers  of  the  constitution  in  ingrafting 
this  provision  upon  it.  It  is,  besides,  the  most  popular  acceptation  of  ths 
word,  and  is  more  fully  in  unison  with  the  beneficent  conception  of  the  polit- 
ical power  of  the  state,  in  making  so  humane  and  so  wise  a  conoession  as  that 
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of  the  invioUbility  of  a  homeetead  from  all  invasion  by  legal  prooeas: "  WU* 
mm  V.  Cochran,  31  Tex.  680.  Having  a  wife  is  having  a  family:  KiieheU  t. 
Burgwinf  21  HL  45;  and  aee  Ortenwood  v.  Afaddox,  27  Ark.  657.  And  the 
wife  is  a  part  of  the  family:  Nixon  v.  Namtey,  1  Q.  B.  747.    In  Arnold  v. 

Waltz,  53  Iowa,  707,  and  Poor  v.  Hudson  Ins,  Co,,  2  Fed.  Rep.  438.  a  family 
ia  also  defined  to  be  a  collective  body  of  persons  who  live  in  one  house  and 
under  one  head  or  manager.  In  the  case  last  cited  it  was  said  that  "  there 
ia  bo  specific  number  required  to  constitute  a  family;  but  they  must  live 
together  in  one  house  and  under  one  head.  Nor  is  it  necessary  they  should 
eat  in  the  house  where  they  live.  There  are  many  families,  it  is  well  known, 
who  live  in  one  place  and  eat  outside  of  it.  Nor  was  it  necessary  that  they 
■hoold  be  employed  in  the  house  or  about  it;  nor  was  it  material  that  they 
were  hired.  The  predse  question  is,  Were  they  living  there  together  under 
one  head  or  management?  This  is  one  of  fact  and  not  of  law."  But  while 
''family"  includes  children,  or  persons  who  have  a  legal  or  moral  right  to  expect 
to  be  fed  and  clothed  by  another,  those  persons  who  have  neither  a  legal  nor 
moral  claim  to  the  bounty  of  another  can  not  be  placed  in  that  category: 

Whaley  v.  W holey,  50  Mo.  581.  An  indigent  sister  and  her  children,  though 
mainly  dependent  on  the  applicant  for  support,  do  not  constitute  a  family 
lor  whose  benefit  he  can  take  a  homestead  in  Georgia.  There  must,  it  ia 
•aid,  be  some  legal  obligation  on  him  to  support  its  members  to  constitute 
him  the  head  of  a  family:  Dendy  v.  Oamble,  64  Ga.  528.  In  Alabama,  it  has 
been  said  that,  to  constitute  a  family  within  the  meaning  of  the  exemption 
act  of  that  state,  the  relation  of  parent  and  child,  or  that  of  husband  and 
wife  must  exist;  there  must  be  a  condition  of  dependence  on  the  one  or  other 
of  these  relations;  but  it  is  not  necessary  that  all  the  dependents  should  live 
nnJer  the  same  roof,  or  that  the  fam^y  should  live  together;  it  is  the  rela- 
tion, and  the  dependence  on  that  relation,  not  the  aggregation  of  the  indi- 
▼idnala,  that  constitutes  a  family:  Scdlee  v.  Waters,  17  Ala.  488;  see  also  Aber- 
crambie  ▼.  Alderson,  9  Id.  984.  So  it  has  been  said  in  Texas  that  the  mere 
temporary  and  indefinite  union  of  persons  in  one  household,  *'  directing  their 
attention  to  a  common  object,  the  promotion  of  their  mutual  interest  and 
•ooial  happiness,"  or  the  hiring  of  sen'ants,  or  contributing  to  the  support 
of  persons  permissively  residing  with  a  party,  do  not  constitute  a  family 
within  the  meaning  of  the  constitution  of  that  state:  Wfuthead  v.  Nickelson, 
48  Tex.  530.  In  the  state  just  mentioned,  the  relation  of  a  family  is  deter- 
mined to  exist  from  the  following  rules  deduced  from  the  authorities:  1.  It 
ia  one  of  social  status,  not  of  mere  contract;  2.  Legal  or  moral  obligation  on 
the  head  to  support  the  other  members;  3.  Corresponding  state  of  dependence 
on  the  part  of  Uie  other  members  for  support:  Boeo  v.  Cfreen,  50  Id.  490.  It 
will  be  seen  that  this  question  is  determined  by  two  rules:  1.  Test  of  legal 
duty  to  support;  2.  Test  of  condition  of  dependence.  And  the  latter  one  pre- 
Tails  in  the  decisions.  Thus  it  is  said,  in  a  case  involving  the  exemption  of 
household  goods,  that  the  term  "  family  "  is  not  confined  to  the  mother  and 
daughter  alone;  but  if  the  mother  is  keeping  boarders,  it  may  properly  in- 
clude a  servant,  and  in  any  case  would  include  a  visitor,  or  a  dependent  rela- 
tive who  was  living  in  the  family:  Weed  v.  Dayton,  40  Conn.  5^;  and  in  a 
case  of  trust,  that  the  "family  of  James  Taylor"  meant  his  wife  and  such 
children  as  lived  with  him  as  part  of  his  household  and  were  legally  depend- 
ent upon  him  for  support;  but  did  not  include  grown  up  children  who  were 
married  and  not  living  with  him:  tSmith  v.  Wildman,  37  Id.  384. 

In  Town  qf  Cheshirs  v.  Town  qf  Burlington,  31  Conn.  326,  the  term  "family" 
was  held  to  embrace  all  persons  whom  it  is  the  right  of  the  head  of  the  fam- 
ily to  control,  and  hit  daty  to  snpport;  aee  also  HiU  v.  FraaMn^  54  Miss. 
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636.  The  widow  is  a  part  of  the-  family:  Weber  v.  Shorty  55  Ala.  318;  and 
see  Turner  v.  WhiUen,  40  14-  530.  But  the  term  does  not  include  alone  tht 
widow  and  minor  children  of  the  deceased,  but  includes  such  persons  as  con- 
stituted the  family  of  the  deceased  at  tb«  time  of  his  death,  whether  servant! 
or  children  who  had  attained  their  majority.  This,  however,  is  said  not  to 
include  boarders,  but  only  the  persons  constituting  the  private  household  of 
the  deceased:  Strcnm  v.  Stravm,  53  111.  263.  It  is  not  essential  that  *' fam- 
ily *'  should  include  children.  A  man  and  his  wife  who  live  together  al(me, 
and  have  no  children,  are  a  family:  Cox  v.  Stafford,  14  How.  Pr.  519.  So 
his  surviving  widow,  without  a  child,  would  constitute  that  relation:  Bradkff 
v.  RodeUperger,  3  Rich.  226.  And  the  father  and  daughter  who  live  together, 
the  wife  and  mother  being  dead,  would  come  wijbhin  the  same  definition:  Cox 
V.  Stafford,  14  How.  Pr.  519.  The  words  **to  marry  and  have  a  family" 
have  been  construed  to  mean  to  get  married  and  have  issue  of  such  marriage, 
and  not  merely  to  get  married  and  have  a  family  by  becoming  a  housekeeper 
Spencer  v.  Spencer,  11  Paige,  159;  and  where  one  dies  leaving  a  widow, 
mother,  brother,  and  children  of  a  deceased  brother,  he  leaves  a  family:  Kain 
V,  Fisher,  6  N.  Y.  597.  What  persons  constitute  the  members  of  a  family  it 
sometimes  an  important  question.  Thus,  if  an  applicant  for  a  homestead  ii 
6ona  fide  the  head  of  a  family  consisting  of  his  widowed  daughter  and  her 
minor  children,  physically  unable  to  support  themselves  and  dependent  upon 
him,  he  is  entitled  to  it;  but  if  he  fraudulently  made  them  members  of  hii 
family  to  avoid  the  payment  of  his  debts,  he  is  not:  Blaekwell  v.  Bronghion, 
56  Ga.  390.  A  married  daughter  with  her  children,  residing  with  her  mother, 
has  been  held  to  form  no  such  constituent  member  of  the  family  as  to  entitle 
her  to  succeed  to  the  homestead  upon  the  death  of  her  mother:  Rooo  t.  Orte^ 
50  Tex.  483.  So  an  adult  person  residing  with  and  transacting  his  step-moth- 
er's business  is  not,  within  the  meaning  of  statutes  exempting  personal  prop- 
erty from  execution,  either  a  householder  or  member  of  her  family:  Bowm  v. 
WtU,  19  Wend.  475.  But  exemptions  in  Texas,  it  seems,  in  favor  of  "eveiy 
citizen  or  head  of  a  family  "  extends  to  all  inhabitants  of  the  state,  married 
or  single:  Cohb»  v.  Coleman,  14  Tex.  594.  More  latitude,  it  seems,  is  indulged 
in  the  interpretation  of  the  term  "  family  "  as  used  in  acu  regulating  the 
service  of  process;  and  it  is  not  confined  in  Missouri  to  persons  under  the 
control  or  in  the  employ  of  defendant.  Thus  if  a  son  take  his  widowed 
mother  to  reside  with  him,  and  his  house  is  her  home,  she  is  within  the  term 
of  the  statute  a  member  of  his  family:  Ellington  v.  Moore,  17  Mo.  424.  Botin 
Wisconsin  it  is  said  that  service  of  summons  and  complaint,  by  leaving  a  copy 
thereof  at  the  workshop  of  defendant  with  his  hired  man,  is  not  a  service  by 
leaving  it  with  a  member  of  defendant's  family:  Mayer  v.  Qr^ffin,  7  Wis.  82. 
And  in  eriminal  proceedings,  a  disturbance  of  the  *'  neighborhood  **  is  a  dii- 
turbanoe  of  the  family :  Noe  v.  PeopU,  39  lU.  96.  The  word  "  family,''  takea 
in  its  ordinary  and  popular  sense,  is  no  ground  for  holding  that  two  workmen 
who  slept  in  a  building  destroyed  by  fire  constitute  a  family  within  the 
meaning  of  the  policy  of  insurance;  their  acts  in  looking  after  the  boilding 
made  them  watclimen,  not  a  family:  Poor  v.  Htmbcidt  Im.  Co.,  125  Maa*- 
274;  see  Poor  v.  HtuUon  In$.  Co,,  2  Fed.  Rep.  432. 

In  England  it  is  held  that  the  word  '*  family,"  in  a  will,  primarily  meao* 
**  children,"  and  that  under  the  word  *'  family"  children  alone  can  take:  FiffO 
V.  Clarke,  L.  R.,  3  Ch.  Div.,  672.  The  expression  can  not  indada  either  hat- 
band or  wife:  In  re  J^rey%,  L.  R.,  14  Eq.  Cas.,  136;  In  re  ffutehinmm,  U  B  i 
8  Ch.  Div. ,  540.  For  construction  of  the  expression  '*  her  own  fsmily  or  B^ 
ofkin,"see6riiotrv.  T'uvfrf,  L.  R.,  9  Eq.  Cas.,  622.    So  in  this  oooatiy,  i»  ^ 
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terminiog  the  objects  of  a  trust,  it  has  been  held  that  by  the  ^'fRmily"  of  the 
testator,  his  children  only  are  meant:  Dominick  v.  Sayre,  3  Sandf.  555.  Bat 
a  brooiler  rule  is  sustained  by  the  preponderance  of  authorities  in  the  United 
States,  and  the  doctrine  of  the  master  of  the  rolls  in  Blackwell  v.  BuU^  1  Keen, 
ISl,  has  been  approved  and  applied.  The  master  there  said  that  *'the  word 
'family'  is  capable  of  so  many  applications  that  if  any  one  particular  con- 
struction were  attributed  to  it  in  wills,  the  intention  of  testators  would  be 
more  frequently  defeated  than  carried  into  effect.  Under  different  circum* 
stances,  it  may  mean  a  man's  household,  consisting  of  himself,  his  wife,  chil- 
dren, and  servants;  it  may  mean  his  wife  and  children,  or  his  children,  ex- 
cluding the  wife;  or  in  the  absence  of  wife  and  children,  it  may  mean  his 
brothers  and  sisters,  or  his  next  of  kin,  or  it  may  mean  the<genealogical  stock 
from  which  he  may  have  sprung.  AH  these  applications  of  the  word  and 
some  others  are  found  in  common  parlance;  and  in  the  case  of  a  will,  we  must 
endeavor  to  ascertain  the  meaning  in  which  the  testator  employed  the  word, 
by  considering  the  circumstances  and  situation  in  which  he  was  placed,  the 
object  he  had  in  view,  and  the  context  of  the  will:"  Wallace  v.  Ex'rgo/AfC' 
IlicleHf  2  Disney,  569,  and  authorities  there  cited.  See,  to  same  effect.  If  all 
y,  SUvens,  65  Mo.  670;  Bowditch  v.  Andrew,  8  Allen,  339;  Bales  v.  Dewson^ 
VjS  Mass.  334. 

2.  Oeneral  D^nition  qf  I  lead  of  Family, — "  When  one  man  controls,  super- 
vises, and  manages  the  affairs  about  a  house,  he  is,  in  the  largest  sense,  the 
head  of  the  family,  and  all  who  reside  in  the  house  are  members  of  the  fam- 
ily. But  it  may  be  a  large  boarding  establishment,  in  which  half  a  dozen 
distinct  families  reside.  We  do  not  suppose  that  these  families  lose  their 
character  as  such  because  they  reside  under  another  man's  roof  and  feed  at  a 
common  table.  So  two  families,  with  oqual  rights  and  claims,  may  reside  to- 
gether, and  although  thus  associated,  they  all  constitute  in  a  large  sense  one 
family;  still  the  father,  or  mother,  as  the  case  may  be,  exercising  a  distinct 
control  over  the  children  and  sen'ants  belonging  to  them,  constitutes  each  a 
distinct  family,  and  the  manager  of  each  a  'head  of  a  family:'"  Bookman  v. 
Cratc/ord,  3  Uumph.  216.  The  head  of  a  family  primarily  is  the  husband  or 
father,  but  one  may  be  such  head  without  being  either,  as  we  shall  show  further 
on:  Whalen  r.  CadmaUy  1 1  Iowa,  226;  Parsons  v.  lAvingslon,  Id.  104.  Yet 
he  must  be  the  master  in  law  of  the  family:  Whalen  t.  Cadman,  1 1  Iowa,  226. 
The  following  examples  will  illustrate  the  meaning  of  the  general  rule: 

3.  JJusband. — Any  man  who  has  a  wife  is  the  head  of  a  family:  Brown 
r.  Brown,  68  Mo.  388;  WhiUhead  v.  Tapp,  69  Id.  415;  KUchell  v.  Burg- 
win,  21  111.  45;  Cox  v.  Stafford,  14  How.  Pr.  521;  and  he  will  occupy  this 
relation  though  he  liave  children  who  are  temporarily  absent  to  be  edu- 
cated, but  for  whom  he  provides:  Jiobinson^s  Case,  3  Abb.  Pr.  466.  But  a 
husband  in  one  state  with  a  family  in  another  can  not  be  considered  as  the 
head  of  a  family  in  the  former,  though  he  shows  that  during  his  residence  in 
the  former  state  he  was  accompanied  by  his  son.  He  must  show  his  son  to 
be  dependent  upon  him  for  support:  Allen  v.  Manasse,  4  Ala.  554.  And  a 
person  can  not  chiim  the  benefit  of  exemptions  afforded  by  law  to  men  of 
family,  without  evidence  that  ho  has  a  family:  Abercromhie  v.  Alderson,  9 
Id.  981;  Boykin  t.  Edwards,  21  Id.  261;  EstaUo/  WaUey,  11  Nev.  260;  Kidd 
V.  LetUr,  46  Ga.  231. 

4.  Deserted  Husband, — Whilst  a  marriage  de  jure  exists,  the  husband  ii 
the  head  of  the  family,  though  composed  only  of  his  wife  who  has  left  him: 
Brown  v.  Brown,  68  Mo.  391;  and  the  case  is  not  affected  by  the  fugi- 
feiTe  wife*t  reeideDce  in  another  itate,  or  the  husband's  illicit  relations  with 
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Miother  woman  liTing  with  him:  Whitehead  t.  Teq>p,  69  Id.  415.  While  the 
UtUtUf  however,  of  the  husband  as  head  of  the  family  it  not  necessarily  lost 
by  the  death  or  absence  of  his  wife  and  children:  Doffle  y.  Coimrrij  6  Allen, 
71;  Webb  v.  CawUy,  5  Lea,  722;  Bevalk  v,  Kraemer,  8  CaL  66;  it  may  cease 
to  exist  under  certain  circumstances:  Bevalk  v.  KraemeVf  ntpra.  Thus,  in 
Ohio,  it  is  said  to  cease  where  the  husband  was  living  alone,  whose  youngest 
child  was  in  the  custody  of  his  divorced  wife,  and  whose  eldest  children, 
nearly  grown,  were  entirely  supporting  themselves  in  other  localities,  with 
the  father's  consent,  and  without  any  control  or  assistance  from  him:  Cooper 
V.  Coo/ter,  24  Ohio  St  488;  compare  with  Blackwell  v.  Broughton,  56  Ga.  390. 

5.  Widower, — ^It  can  not  be  maintained  that  a  man  is  no  longer  the  head  of 
the  family  because  his  wife  is  dead,  leaving  with  him  minor  children.  He 
then  would  seem  to  be  more  the  head  than  ever,  when  the  responsibility  and 
care  of  the  remnant  of  the  family  are  thus  cast  solely  upon  him.  If  the  hus- 
band is  the  head  of  the  wife,  Ephesians  v.  23,  and  therefore  the  head  of  the 
family,  so,  also,  is  the  widower  the  head  of  his  motherless  children,  and  thus 
the  head  of  a  family:  Barney  v.  Leede,  51  N.  H.  268.  And  while  a  man's 
family  may  be  broken  up,  after  his  wife's  death,  by  his  grown  childrena'  vol- 
untary departure,  it  is  not  so  just  as  soon  as  his  wife  dies,  and  his  childrea 
become  of  age;  for  if  a  dependent  daughter  and  her  three  minor  children  re- 
main with  him,  and  are  supported  by  him,  he  is  still  the  head  of  a  family: 
BlackweU  ▼.  Broug/Uon^  56  Chk  390.  Even  if  a  widower's  children  leave  him, 
after  the  years  of  majority,  and  he  still  oontinnes  to  oeonpy  the  premiaea  used 
as  a  home  at  the  time  of  his  wife's  death,  as  hit  own  dwelling-plaoe  and 
home,  he  is  yet  the  head  of  a  &mily:  Barney  v.  Leede,  mpra;  oompare  with 
Cooper  V.  Cooper ^  tupra.  And  the  oocnpation  of  premises  by  a  widower  with- 
out children,  where  he  and  his  mother  are  living  thereon,  and  making  it  his 
and  her  home,  gives  him  the  same  eUUm:  Pareone  v.  LMngtiUm^  11  Iowa,  104. 

6.  ^icrvtvtii^  Widow. — ^While  the  husband  lives  he  is  considered  the  head 
of  the  family,  and  upon  his  death  the  widow  takes  that  capacity,  and  all  the 
incidents,  privileges,  and  responsibilities  attached  to  it.  Husband  and  wife 
are  co-equals  in  life,  and  at  death  the  survivor,  whether  husband  or  wife,  re- 
mains the  head  of  the  family.  But  it  will  be  observed  that  when  the  wifs 
dies,  the  surviving  husband  takes  upon  himself  no  new  c^iacity,  but  contin- 
ues as  he  was  before,  the  head  of  the  family:  Wood  ▼.  Wheeler,  7  Tex.  20; 
Bevalk  v.  Kraemer,  8  CaL  73;  Floyd  r.  Moeier,  1  Iowa,  512;  Whalenv.  Cai^ 
fiuui,  11  Id.  226.  If  the  wife  and  her  children  continue  to  reside  together  in 
the  house  of  her  deceased  husband,  and  constitute  a  family,  she  is  entitled  te 
exemptions  offered  by  law  to  her  as  the  head  of  a  family:  Becker  v.  Becker, 
47  Barb.  497.  And  if  a  widow  with  her  children  reside  in  the  house,  and  co 
the  land  of  her  aged  father,  being  permitted  to  cultivate  such  portion  of  the 
land  as  she  chose,  she  is  the  head  of  a  family:  Baehman  v.  Craufford,  3 
Humph.  214;  approved  in  Ex  parte  Brien,  2  Tenn.  Ch.  33.  But  the  wife,  a 
childless  widow,  is  embraced  within  the  meaniug  of  the  words  "  family  ol 
the  deceased:"  Estate  qf  Walley,  11  Nev.  260;  and  there  is  no  ground  fof 
holding  that  she  can  not  occupy  the  position  of  head  of  a  family:  Bradley  v. 
BodeUperger,  3  Rich.  226.  So  a  widow,  keeping  house  upon  land  allotted  to 
her  in  dower,  without  any  children  of  her  own,  but  with  five  orphan  children 
of  a  deceased  sister  who  had  been  members  of  the  fiunily  during  her  husbaad'k 
life,  and  vrith  two  other  orphan  children  of  her  late  husband's  sister,  is  the  head 
of  a  family:  Ex  paite  Brien,  2  Tenn.  Ch.  33.  In  Qeoigia,  however,  it  is  said 
that  a  widow  who  has  no  children  living  with  her,  dependent  on  her  for  sap> 
port,  is  not  entitled,  as  the  head  of  a  family,  to  carve  a  homestead  ont  of  bsr 
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deoeMed  bqaband's  property:  Kidd  t.  Lester,  46  Oa.  231.  The  hosbAiid's 
ehildren  pf  a  former  marriage,  aa  well  aa  her  own  offspriDg,  oonstitate  a  part 
of  the  widow's  family,  and  if  the  minor  children  of  deceased  live  with  her,  and 
are  supported  by  her,  she  is  to  be  regarded  as  their  head:  Sanderlin  v.  San>^ 
derlin,  1  Swan,  442;  Brigham  v.  Bush,  33  Barb.  596.  So  is  a  woman  hav^ 
ing  an  infant  son  who  lives  with  her,  and  is  dependent  upon  her  for  support: 
Cautrell  v.  Conner,  6  Daly,  224;  S.  C,  51  How.  Pr.  45.  Bnt  it  is  held  in 
Geoiy^ia  that  the  wife,  having  no  children  of  her  own,  is  not  the  "head  of  a 
family"  of  the  minor  children  of  her  husband  by  a  former  marriage:  LcUhtpp 
V.  Soldier^a  Loan  and  Building  AssodcUion,  45  Ga.  483. 

7.  Abandoned  Wife.^A  married  woman,  abandoned  by  her  husband,  but 
living  with  and  supporting  her  child,  is  the  head  of  a  family  within  the  mean- 
ing of  the  execution  law:  Nash  v.  Norment,  5  Mo.  App.  545;  and  in  criminal 
prosecutions  she  will  be  so  considered:  State  v.  Slater,  22  Mo.  464.  And  in 
homestead  exemptions  she  will  thus  be  protected,  though  the  separation  was 
the  result  of  agreement  on  the  part  of  husband  and  wife,  arising  out  of  their 
unhappy  relations  and  his  failure  to  provide  her  with  a  home:  Kenley  ▼. 
HudeUon,  09  111.  500;  S.  C,  89  Am.  Rep.  31.  In  fact,  it  matters  not  what 
his  motives  were  for  leaving,  whether  it  was  dissatisfaction  with  his  family 
or  fear  of  criminal  proaecution,  the  effect  is  the  same  on  his  family.  They 
need  a  homestead  aa  much  in  the  one  case  as  in  the  other:  People  v.  Stift,  7 
Brad.  App.  298. 

8.  Married  Woman  Lkring  Apart  from  her  Uusband, — It  is  held  in  Al»- 
bama  that  a  married  woman  residing  there,  who  has  no  children,  and  whoae 
husband  is  a  non-resident,  is  not  entitled  to  claim  the  benefit  of  the  exemption 
law,  because  she  has  no  family:  Ke\fer  v.  Barney,  31  Ala.  192.  But  a  married 
woman,  the  owner  of  separate  property,  and  raiding  upon  it  aa  a  domicile, 
with  her  family,  in  entitled  to  claim  her  homestead  exemption:  Partes  ▼. 
Stewart,  60  Misa.  717.  And  while  the  deserted  husband  is,  in  Missouri,  still 
held  to  be  the  head  of  a  family  within  the  meaning  of  the  homestead  law» 
alter  bii  wife  left  him,  she  is  still,  in  the  absence  of  minor  children,  entitled  to 
the  homestead,  upon  her  husband's  death,  though  she  be  living  apart  from 
bim  at  that  time:  Brown  v.  Brown,  68  Mo.  388. 

9.  Unmarried  Persons, — Any  individual  of  either  sex  may  be  the  head  of 
a  family.  It  is  not  necessary  that  the  head  of  a  family  should  be  a  married 
person:  Revalk  v.  Krasmer,  8  Cal.  72.  There  must,  however,  be  some  de» 
pendence  upon  such  head.  Thus  where  evidence  showed  the  debtor  to  be  a 
bona  fide  housekeeper,  with  an  unmarried  sbter  and  two  brothers,  all  under 
twenty-one  years  of  age,  living  with  him,  that  the  parents  were  both  dead* 
that  the  children  were  without  means,  and  that  he  had  assumed  their  educa- 
tion and  support,  exempted  articles  were  set  apart  to  the  family  as  thus  con- 
stituted:  McMurray  v.  Shuck,  6  Bush,  111.  So  is  a  son  in  legal  contemplatioii 
the  head  of  a  family,  if  he  is  of  full  age  and  assumes  the  obligation  of  provid- 
ing for  a  widowed  mother  and  her  children,  with  whom  he  lives,  and  who 
ara  dependent  upon  him:  Comumghton  v.  Sands,  32  Wis.  387;  Whalen  \\ 
Cadman,  1 1  Iowa,  228.  An  unmarried  man  whose  indigent  mother  and  sistei^ 
live  with  him  and  are  supported  by  him  occupies  this  status:  Marsh  v.  Lagenb^t 
41  Ga.  153;  and  so  does  an  unmarried  woman,  in  charge  of  her  deceased  sas- 
ter*a  two  children  and  keeping  them  in  her  own  house,  where  they  were 
taken  upon  the  airter's  death,  and  at  her  request:  Arnold  v.  Waltz,  53  Iowa» 
706.  Where  a  man  of  the  yeaia  of  majority  and  his  sister  live  together* 
both  owning  some  personal  property  and  oontributing  toward  their  household 

,  the  brother  iq;NMaring  to  direct  and  control  affidrs,  he  is  a  hovaa- 


Digitized  by  LjOOQiC 


692  Wade  v.  Jonb».  [MissoiixU 

holder:  Oraham  t.  CrocktU,  18  Ind.  119.  The  same  rale  prevails  as  to  aa 
Qnmarried  woman  having  the  care  and  maintenance  of  her  illegitimate  mmor 
child:  EUi9  v.  WhiU^  47  CaL  73.  But  where  the  facts  show  the  person  assum- 
ing to  be  the  head  of  a  family  to  be  a  bachelor,  having  no  person  depending 
on  him  for  support  and  maintenance,  ho  is  not  the  head  of  a  family:  Calhoun 
V.  McLendon,  42  Ga.  405;  and  having  servants  and  employees  residing  with 
him  will  not  make  him  so:  Id.;  Chraty  v.  Du  Boat,  5  S.  G.  493;  Calhoun  v. 
WUUama^  32  Oratt.  18.  An  unmarried  woman  having  no  children  is  not  the 
Jiead  of  a  family:  Woodworth  v.  Conutoek,  10  Allen,  425;  neither  is  an  un- 
married man  who  furnishes  neoessaries  for  housekeeping  and  living  to  his 
brother  and  brother's  wife  who  live  with  him  and  for  whom  they  keep  house: 
Whalen  v.  Ccuiman,  11  Iowa,  226.  So  with  a  single  man  who  had  sometimes 
occupied  a  house  and  lot  as  a  sleeping-plaoe,  but  had  no  family  in  any  sense 
of  the  word:  Wilmm  v.  Cochran,  31  Tex.  677.  And  in  South  Carolina  an  un- 
married person  can  not  constitute  himself  the  head  of  a  family  by  the  adop- 
tion of  another's  child,  and  the  maintenance  of  servants  and  a  household;  for 
the  law  will  make  no  *'  distinction  among  unmarried  persons,  favoring  those 
who  have  servants  from  those  who  have  none;  or  those  who  choose  to  ezerdse 
a  charity  towards  others  by  giving  them  food  and  shelter  from  those  who 
have  not  the  ability  to  do  so:  '*  In  re  Lcunbson,  2  Hughes,  233. 

10.  Guardian  of  Minor  Child  may  become  the  head  of  the  family,  in 
case  there  should  be  no  father  or  mother.  The  child  can  not  be  deprived  of 
the  homestead  because  it  has  no  parents  living:  Bountrte  v.  Deunard,  50  Ga. 
629;  S.  C.,  27  Am.  Hep.  401. 

11.  Tenant,  by  renting  and  occupying  the  premises  of  the  owner,  oao  not 

deprive  the  owner  of  such  control  over  the  property  as  to  forfeit  his  right  of  I 

homestead,  where  the  owner  boarded  and  lodged  in  the  house.    The  temmi  I 

can  not  thus  be  made  the  head  of  the  family:  Broum  v.  Brown,  68  Mo.  388. 
Nor  does  the  fact  that  the  owner  is  a  widower,  his  children  all  being  married 
and  away  from  home,  affect  the  case:  Myert  v.  Ford,  22  Wis.  139. 

12.  Partnership  can  not  be  the  head  of  a  family.  The  members  of 
the  firm  can  not  severally  or  jointly  claim  an  exemption  as  to  partnership 
property:  Kingdey  v.  Kingsley,  39  Cal.  665;  State  v.  Spencer,  64  Mo.  356; 
Ouptil  v.  McFcf,  9  Kan.  30;  In  re  HandUn,  3  DiU.  290;  Pond  v.  KimbaO^ 
lOi  Mass.  105;  BonsaU  v.  Comly,U  Pa.  St.  442;  In  re  Hafer,  1  Nat.  Bank. 
Reg.  547  (Pa.);  In  re  Price,  6  Id.  400  (Md.);  In  re  BlodgeU,  10  Id.  145 
(Mich.).  The  weight  of  authority  and  argument  seem  to  sustain  this  con- 
clusion, but  the  courte  of  New  York,  Wisconsin,  and  North  Carolina  have 
held  otherwise:  Badcliffv.  Wood,  25  Barb.  52;  Stewart  v.  ^rotim,  37  N.  Y. 
350;  Wright  v.  Pratt,  31  Wis.  99;  Bums  v.  Harris,  67  N.  C.  140.  Thi» 
contrary  doctrine  is  further  supported  in  In  re  Young,  3  Nat.  Bank.  Reg. 
A40  (Mo.);  In  reBupp,  4  Id.  95  (Ohio);  In  re  McKercher,  8  Id.  409  (Dak. 

Ter.).    So  a  widow  can  not  lawfully  claim  a  homestead  out  of  the  partner-  j 

ship  property  of  her  deceased  husband:  Kingdey  v.  Kingsley,  39  CmL  665.  I 

13.  Indian  Families, — The  term  ** family"  is  used  in  treaties  between  the 
United  States  and  Indian  nations.  Thus,  within  the  meaning  of  ^e  treaties 
of  1817  and  1819,  a  white  man,  recognized  as  a  member  of  the  Cherokee  na- 
tion by  being  treated  with  as  a  commissioner  of  the  nation,  and  married  to 
an  Indian  woman,  although  he  exercised  the  privileges  of  a  citizen  of  the 
state  of  Tennessee  and  of  the  United  Stetes,  was  held  to  be  the  head  of  am 
Indian  family:  Morgan  v.  Fowler,  2  Yerg.  450;  and  the  fact  that  a  person's 
name  was  registered  with  the  Cherokee  agent  for  a  reservation,  etc,  has 
been  held  conclusive  evidence  that  he  was  tho  head  of  an  Indian  funily,  mad 
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resided  within  the  ceded  tenitory:  /<me0  v.  Ihana,  5  Id.  324.  In  Turner  ▼. 
FUh^  28  Miss.  306,  it  is  held  that  the  treaty  of  1830  has  reference  to  the 
heads  of  families  living  under  the  dominion  of  the  Choctaw  nation;  but  it 
does  not  say  that  a  white  map  may  not,  according  to  the  usages  and  customs 
of  that  nation,  be  the  head  of  a  family.  A  grandmother  and  her  grand- 
children were  held  to  compose  a  "  family  "  in  the  meaning  of  that  word  in 
the  treaty  of  1832,  and  the  grandmother  to  be  the  head  of  a  Creek  family: 
Ladiga  ▼.  Boland,  2  How.  581. 

14.  ffou9eholder,—ThvLB  far  in  this  note  the  term  '*  householder  "  has  sev- 
eral times  been  used;  but  it  is  very  nearly  synonymous  with  the  phrase 
**  head  of  a  family."  In  fact,  the  terms  "  householder  "  and  *'  head  of  a  fam- 
ily "  are  held  in  Virginia  to  have  the  same  meaning  in  the  provisions  of  the 
constitution  and  statute  relating  to  homesteads:  Calhoun  v.  WilliatMf  82 
Clratt.  la  In  New  York  the  word  *'  householder  "  is  defined  to  be  the  head, 
master,  or  person  who  has  chaiyi^  of  and  provides  for  a  family,  and  does  not 
apply  to  the  subordinate  members  or  inmates  of  the  household:  Bowne  v.  WiU^ 
19  Wend.  475;  Woodward  v.  Murray,  18  Johns.  400;  Chriffin  v.  Sutherland,  14 
Barb.  450.  See  also  Cfrtenwood  v.  Maddox,  27  Ark.  648.  The  terms  ar« 
used  interchangeably  in  an  Illinois  case,  in  which  it  was  held  that»  where  a 
widower  and  resident  of  Missouri  went  with  his  children  to  the  first-named 
state,  and  there  occupied  a  room  merely  at  the  sufiferance  of  the  owner,  under 
circumstances  which  made  him  a  mere  visitor  or  guest,  and  soon  afterwards 
died  there,  the  children  could  not  receive  the  same  amount  of  property  that 
would  have  been  by  law  allowed  to  the  widow  of  deceased.  The  facts 
showed  deceased  to  be  neither  a  resident  nor  the  head  of  a  family.  He  was 
in  declining  health,  and  his  eldest  daughter  cared  for  him  until  his  death: 
VeUe  V.  Kodi,  27  lU.  129.  Evidence  that  a  housekeeper  with  a  family  ab- 
sented himself  from  home  for  a  time  on  account  of  some  domestic  difficulty, 
and  staid  with  his  sister,  is  insufficient  to  show  that  he  has  forfeitod  his 
right  of  exemption  under  execution  laws:  Carrington  v.  Herrin,  4  Bush,  624. 
Again,  one  does  not  lose  his  character  of  householder  by  temporarily  ceasing 
to  keep  house,  and  storing  his  property,  with  a  view  to  return  to  it  again 
and  renew  housekeeping:  Griffin  v.  Sutherland,  14  Barb.  456.  Furthermore 
the  protection  of  property  exempt  from  execution  in  favor  of  bona  fide  houM 
keepers  with  a  family  continues  while  the  honsekeeper  is  in  transitu;  as 
where  a  debtor  avowed  his  intention  to  leave  the  state,  and  packed  up  and 
started  for  that  purpose:  AnUionyy,  }Yade,  1  Bush,  110.  The  subject  of 
this  note  is  somewhat  discussed  in  the  noto  to  Rockwell  v.  HubbelVa  Adm'rs,  45 
Am.  i>ec.  254;  and  fully  in  Freeman  on  Executions,  sees.  222,  223,  240;  and 
Thompson  on  Homesteads  and  Exemptions,  sees.  44-68. 


Cabman  v.  Johnson. 

[90  HiuoUBi,  108.] 

Fn  nr  Lakd  Dispossd  of  bt  United  States  remains  in  the  goveniment 

until  patent  issues. 
Patent  is  Better  Legal  Title  than  Prior  Entrt,  as  giving  the  right 

to  possession. 
Equitt  will  Ck>uPBL  Conveyance  of  Patentee's  Title  obtained  under 

droumstances  sufficient  to  make  him  trustee  for  party  making  prior 

•otry. 
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Faois  SumonvT  to  Cohfil  Convktakob  of  Patkntbk's  Titlb  Held  n 
Trust  fob  Akothxr,  and  relied  upon  as  a  defense  in  ejectment,  most  be 
set  up  in  answer  with  the  same  particuhuity  required  of  a  bill  in 
obanoery. 

liBBE  Statement  in  Aksweb  to  Ejectment  that  Defendant's  Entbt 
WAS  Pbiob  to  that  upon  which  plaintiff's  patent  issued  shows  no 
ground  for  equitable  relief.   . 

Appeal  from  Clark  circuit  court.  Ejectment.  Plaintiff  relied 
on  a  patent  from  the  XTDited  States,  dated  April  19, 1850.  De- 
fendant relied  upon  an  entry  with  the  register  and  receiver  of 
the  land-office  at  Palmyra,  dated  June  21,  1847.  Plaintiff, 
under  instructions  appearing  in  the  opinion,  submitted  to  a 
nonsuit,  and  failing  to  have  it  set  aside  on  motion,  appealed. 

Drydeuy  for  the  appellant. 

Anderson  and  Bichmond,  for  the  respondent. 

By  Court,  Gamble,  J.  The  plaintiff  claims  the  land  in  coor 
troversy  in  this  ejectment  under  a  patent.  The  defendant  sets 
up  an  entry  older  than  the  patent,  and  denies  that  after  his  en- 
try the  United  States  had  a  right  to  sell  the  land  to  the  plaint- 
iff, or  to  issue  a  patent,  and  alleges  that  the  plaintiff  obtained 
the  patent  by  fraud,  and  that  therefore  it  is  void.  Evidence 
was  given  for  the  purpose  of  showing  that  the  plaintiff,  having 
entered  by  mistake  a  different  tract  of  land,  had  applied  to  have 
the  entry  canceled,  and  to  have  the  money  applied  to  the  entiy 
of  the  land  now  in  dispute;  such  applications  could  only  be 
acted  upon  and  ckcided  by  the  conmiissioner  of  the  general 
land-office;  and  that,  pending  the  plaintiff's  application  before 
that  officer,  the  defendant  had  been  permitted  to  enter  the  land, 
upon  condition  that  the  entry  was  to  be  vacated  if  the  applica- 
tion of  plaintiff  was  sustained;  that  the  plaintiff's  application 
was  sustained,  and  the  officers  of  the  land-office  vacated  the  en- 
try of  defendant  and  issued  a  patent  to  the  plaintiff.  The  di 
cuit  court,  in  the  two  instructions  given  at  the  request  of  the 
defendant,  and  which  are  the  only  instructions  given,  required 
that  the  plaintiff,  in  order  to  recover  in  this  ejectmeni» 
should  show  facts  anterior  to  his  patent  and  prior  to  the  entiy 
of  defendant.  The  first  of  these  instructions  required  that  h» 
should  show  an  application  to  the  register,  made  in  a  particular 
manner,  and  prior  in  time  to  the  defendant's  entry,  or  he  could 
not  recover.  The  second  lays  down  the  law  broadly  that  ha 
could  not  recover  without  shovring  an  application  and  entij 
older  than  the  defendant's  entiy. 
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The  supreme  court  of  the  United  States  has  repeatedly  de- 
ckred  that  the  fee  in  land  disposed  of  by  the  United  States 
remains  in  the  government  until  the  patent  issues,  and  this 
court  has  followed  those  decisions,  acknowledging  their  obliga- 
tion. In  the  present  case  two  parties  claim  the  right  of  enter- 
ing a  particular  portion  of  public  land,  and  a  controversy  is 
carried  on  before  the  officers  of  the  land  department.  The 
decision  is  in  favor  of  the  plaintiff,  and  his  entry  is  recognized 
and  the  patent  issues  to  him.  The  fee  in  the  land  is  thus  vested 
in  him,  and  if  there  is  any  equity  in  favor  of  defendant,  which 
would  make  the  plaintiff  a  trustee  of  the  fee  /or  his  benefit, 
that  equity  is  to  be  enforced,  not  by  declaring  the  patent  void, 
but  by  a  proceeding  by  which  the  fee  would  be  transferred  from 
the  plaintiff  to  the  defendant.  If  the  defendant  had  a  patent 
junior  to  that  of  the  plaintiff,  it  might  answer  his  purpose  to 
have  the  elder  patent  declared  void.  The  present  action  is 
simply  an  action  of  ejectment,  and  the  parties  rely  on  a  patent 
on  one  side  and  an  entry  on  the  other.  Between  two  such 
titles,  as  giving  the  right  to  possession,  the  law  gives  effect  to 
the  patent  in  such  action:  OriffUh  v.  Deerfeliy  17  Mo.  81.  Nor 
does  the  effect  of  the  patent  depend  upon  the  mere  fact  of  pri- 
ority of  entry,  for  if  the  patent  issues  on  the  junior  entry,  it 
still  transfers  the  fee  which  remained  in  the  government  after 
the  first  entry.  If  the  patent  was  obtained  under  such  circum- 
stances as  would  make  the  grantee  in  it  a  trustee  for  another, 
the  mode  of  enforcing  such  equity,  under  our  former  practice, 
was  to  file  a  bill  in  a  court  of  equity  to  compel  a  conveyance  of 
the  title  held  under  the  patent.  If  the  same  facts  that  would 
be  sufficient  to  compel  such  conveyance  can  be  available  under 
our  present  practice,  in  the  defense  of  an  ejectment  for  the  pos- 
session, they  must  be  set  up  in  the  answer  with  the  same  par- 
ticularity that  would  be  necessary  in  a  bill  in  chancery. 

The  answer  in  the  present  case  merely  sets  up  the  entry  of 
defendant  as  prior  to  the  date  of  the  plaintiff's  patent,  and 
alleges  that  the  patent  was  illegally  and  fraudulently  obtained, 
and  was  therefore  void.  If  the  present  defendant  had  sought, 
in  a  court  of  equity,  to  divest  the  plaintiff  of  the  fee  acquired  by 
the  patent,  he  would  have  stated  the  time  when  the  plaintiff  en- 
tered the  land  in  the  land-office,  and  the  circumstances  under 
which  the  entry  was  permitted  by  the  officers;  whether  under  a 
mistake,  or  upon  false  representations  made  by  the  plaintiff,  set- 
ting forth  the  facts  in  relation  to  the  mistake  or  the  representa- 
tions made.    In  like  manner,  any  other  ground  of  equitable 
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claim  to  the  land,  as  against  the  grantee  in  a  patent,  would  have 
been  stated  in  a  bill  with  precision.  The  only  £act  alleged  in 
the  answer  in  this  case  is  the  fact  that  the  defendant  entered 
the  land  prior  to  the  issuing  of  the  plaintiff's  patent.  It  is  tme 
that  it  is  in  ports  of  the  answer  assumed  that  the  entry  by  the 
plaintiff  was  after  that  by  the  defendant,  but  it  is  not  anywhere 
stated  distinctly  as  a  fact  that  the  entiy  by  plaintiff  was  the 
junior  entry.  The  date  of  it  is  not  stated  in  the  answer.  Now, 
the  fact  that  the  defendant's  entiy  is  older  than  the  plaintiff's 
patent  is  consistent  with  the  fact  that  the  entiy  upon  which 
that  patent  issued  may  have  been  older  than  that  of  the  defend- 
ant. But  if  it  be  assumed  that  the  patent  issued  to  plaintiff 
upon  a  junior  entiy,  still,  if  in  any  case  under  the  laws  of  the 
United  States  and  practice  of  the  government  a  patent  could 
rightfully  issue  upon  such  junior  entiy,  the  mere  statement  that 
the  defendant's  entry  was  the  elder  is  not  of  itself  the  state- 
me^t  of  a  ground  for  equitable  relief,  for  in  favor  of  the  patent 
the  presumption  will  be  made  that  the  facts  warranted  the 
oficer  in  issuing  it.  The  record  in  this  case  shows  that  evi- 
dence was  given  upon  the  trial  for  the  purpose  of  establishing 
the  facts  that  Carman,  the  plaintiff,  had,  by  mistake,  made  an 
erroneous  entiy  upon  other  land,  and  that  he  had  made  an  ap- 
plication to  have  the  error  corrected  and  the  money  applied  to 
the  purchase  of  the  land  in  question,  and  that  this  application 
was  pending  in  the  general  land-of&ce  when  the  defendant's  en- 
try was  made.  This  proceeding  was  under  the  act  of  March  3, 
1819:  3  U.  S.  Stat.  626. 

Without  expressing  any  opinion  upon  the  question  whether 
the  evidence  given  established  the  fact  of  such  application  hav- 
ing been  made  before  the  defendant  was  permitted  to  enter  the 
land,  it  is  suficient  to  say  that  it  was  a  proper  execution  of  that 
act,  upon  on  application  being  made  to  correct  the  error  in  the 
previous  entry,  and  apply  the  money  to  the  payment  for  another 
specified  tract,  to  hold  the  tract  thus  applied  for  as  exempt  from 
entry  by  others.  At  least,  the  oficers  of  the  government,  io 
giving  such  construction  and  effect  to  the  act,  would  not  be 
regarded  as  attempting  to  exerbise  a  power  injurious  to  others. 
In  such  case,  if  the  defendant  succeeded  in  obtaining  permission 
from  the  register  to  enter  the  land,  it  would  be  but  the  just 
exercise  of  the  powers  of  the  land  department  to  refuse  to  recog- 
nize the  entry  of  the  defendant,  provided  the  application  of  the 
plaintiff  to  correct  the  error  in  his  previous  entiy  was  sustained, 
and  his  right  to  purchase  the  land  entered  by  defendant  WM 
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recognized.  In  sncli  case  it  is  not  belieyed  that  a  court  of  equil^ 
would  interfere  to  divest  the  title  held  under  the  patent.  This, 
then,  would  be  one  case  in  which  the  mere  priority  of  entry 
would  create  no  equity  against  the  person  holding  the  patent 
under  the  junior  entry,  and  this  is  only  given  as  an  instance. 
Other  cases  might  be  stated  in  which  a  court  of  equity  would 
rot  disturb  the  title  held  under  the  patent,  although  anothei 
person  had  made  the  first  entry. 

The  answer,  then,  in  this  case,  if  it  be  understood  to  allege 
that  the  defendant's  entry  was  the  elder,  does  not,  by  that  state- 
ment alone,  make  a  case  for  equitable  relief,  and  the  instruc- 
tions of  the  court,  which  required  the  plaintiff  to  go  beyond  his 
patent  and  prove  an  entry  prior  to  that  of  defendant,  were 
erroneous.  The  defendant,  if  he  has  a  claim  upon  the  courts  to 
interpose  for  his  relief,  must  show  it  more  specifically. 

The  judgment  is,  with  the  concurrence  of  the  other  judges, 
reversed,  and  the  cause  remanded. 

Patent  is  Bkttbr  Lioal  Title  than  Peiob  Ent&t  as  Giving  Right  to 
Pobsbsbion:  Oingriek  v.  /bto,  57  Am.  Deo.  631. 

F&addulxnt  Patxntbk  18  Trustse  for  Benefit  of  Those  Injured  bt 
HIS  Conduct:  LewU  v.  Lewis,  43  Am.  Deo.  640,  and  note;  Oroves'  Hnn  v. 
Fuimmie,  67  Id.  247. 

Prior  Entry  will  Prevail  over  Patent  in  Equity^  but  at  Law  Patent 
WILL  Prevail  over  Prior  Entry:  Note  to  McAfee  v.  JTetnt,  45  Am  Dec 
885. 

Right  Acquired  by  Entry  n  not  Legal  but  Equitable  Right:  Reed  v. 
BmUoek^  12  Am.  Dec  846;  and  no  equitable  title  can  be  oppoeed  to  the  patent 
where  a  reooveiy  is  eonght  in  ejectment:  Pcarkimim  v.  Bradoen,  38  Id.  296; 
coRlm;  HiUMh-kihnU  v.  WatU^  45  Id.  308. 

In  Action  of  Ejectment  Patent  can  not  be  Impeached  by  Showing 
that  It  was  Obtainbd  by  Fraud:  WUheringUm  v.  McDonald^  3  Am.  Dec 
603;  SmUh  v.  WinUm,  Id.  766;  Overton  ▼.  Campbell^  9  Id.  780;  note  to  Stark 
V.  Mather,  12  Id.  665;  Parkmmmy.  Braehen,99ld.2d6;eaMira:  BU4uk'hO'nd 
r.  WaitM,  46  Id.  308. 

For  General  Rule  as  to  when  Cestui  que  Trust  can  Maintain  Ejbct- 
MRNT»  aee  note  to  Doggett  v.  Hart,  68  Am.  Dec  472. 

Patent  Regular  oh  its  Face  can  hot  be  Collaterally  Impeached.— 
The  regular  proceeding  is  by  a  direct  suit  for  that  parpose  in  chanceiy:  Note 
to  Stark  v.  Mather.  12  Am.  Dec.  666;  note  to  Boainer  v.  Ventresa,  20  Id.  276; 
Carter  t.  Speneer,  89  Id.  106;  bat  a  patent  is  not  always  conclnsive  evidence 
of  title,  and  an  equitable  right  originating  before  date  of  patent  will  be  ex- 
amined into:  Kitiridge  v.  Breand,  Id.  512;  Atdick  v.  Colvin,  43  Id.  164;  and 
H  is  said  in  Mississippi  that  patent  may  be  impeached  for  illegality  or  frand 
at  law  as  well  as  in  equity:  JJit^uk-ho-nU  v.  WaUa,  45  Id.  308. 

The  principal  case  was  cited  in  Oray  v.  Oiven$,  26  Mo.  302;  and  ITolme 
w.  BtrmOmain,  85  Id.  308^  to  the  doctrine  that  a  patent  obtained  by  fraii^ 
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innree  to  the  benefit  of  the  defrauded  perwm.  This  is  also  laid  down  to  be 
the  role  in  the  same  case,  29  Id.  84.  See  alM  StepheMonv,  Smiih,  7  Id.  6ia 
rhe  principle  that  legal  title  remains  in  the  United  States  until  patent  iasoee 
WHS  reass«*ted  in  Oibton  v.  ChovUau*»  Itwr^^  39  Id.  536;  and  the  pijnctpal 
I  cited  to  this  point  in  Lt  Beau  v.  ArmUcige,  47  Id.  138. 


Christy's  Administkatob  v.  St.  Loins. 

[20  Hinouiu,  14S.] 
MiTKIOIPAL  COBPOBATION,   AS  INCIDENT,   HAS    PoWER  TO    TaKB   AXD  HoLD 

Property,  Real  and  Personal,  unless  restrained  by  express  words  of 
its  charter. 

AonON    AGAINST    MUNICIPAL   Ck>RP0RATI0N    TO    RbCOVKR    IlLEOAL   TaXBI, 

assessed  under  color  of  law,  can  not  be  maintained  by  one  who  has  rol* 
untarily  paid  them,  on  the  ground  that  the  city  has  no  capacity  to  take 
and  retain  the  money  where  no  restraint  to  take  and  hold  perscmal  prop- 
erty is  imposed  by  the  words  of  its  charter.  This  principle  is  not  affected 
by  the  fact  that  the  money  waa  paid  by  an  admimstrator. 

.  Appeal  from  St  Ix>ais  court  of  common  pleas.  Action  by 
administrator  of  William  Christy  to  recover  taxes  paid  bj  him 
and  his  predecessor  to  the  city  of  St  Iiouis,  beyond  one  aix- 
tdehtii  of  one  per  cent  per  annxmi/ upon  real  estate  of  their  in- 
testate, situate  in  what  was  known  as  the  new  limits,  brought 
into  the  city  by  the  <sharter  of  1841.  Judgment  fpr  defendant, 
from  which  pl^tiff  appealed. 

^  Beynolds,  for  the  appellant 

DdyUm  and  OcmU^  for  the^respondeni 

t  By  Ck>urt,  Soott,  J.  •  This  action  is  founded  on  the  state  of 
facts  that  existed  in  the  case  of  Walker  v.  Si.  Louis^  15  Mo. 
663,  and  grows  out  of  the  acts  of  the  city  therein  detailed. 
The  argument  addressed  to  the  court,  founded  on  the  incax>acity 
of  the  city  as  a  corporation  to  take  and  retain  the  money,  the 
subject  of  this  suit,  is  unsupported  by  authority;  as  by  the  com- 
mon law,  corporations,  as  an  incident,  possess  the  power  to  take 
and  hold  property,  real  and  personal.  The  mortmain  acts,  if 
they  are  in  force  here,  will  not  affect  this  question,  as  they  do 
hot  extend  to  personalty.  Restraints  on  this  incident  of  corpo- 
ijrations  may  be  imposed  by  the  express  words  of  their  charters, 
or  by  implication,  but  there  is  nothing  in  the  charter  of  the  city 
of  St.  Louis  that  can  affect  this  question.  Nor  is  the  point  in 
the  case  affected  by  the  cbndderation  that  the  money  was  paid 
by  an  administrator.  '  ^o  reason  can  be  perceived  why  the  case 
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of  an  adminisirator  should  be  different  from  that  of  any  othex 
indmdual.  Under  the  circumstances,  it  would  hardly  be  main- 
tained that  he  committed  a  devastavit  in  paying  the  taxes  de- 
manded by  the  city. 

It  can  not  be  disguised  that  the  question  iuTolyed  in  this  con- 
troTersy  has  received  different  determinations  in  the  courts  of 
the  states  of  the  Union.  The  view  entertained  by  this  court, 
when  the  point  was  presented  in  the  case  of  Walker  v.  St.  Louis, 
supra,  deriyes  confirmation  from  the  cases  of  Eemmingway  t. 
JUachias,  83  Me.  446;  and  Smith  t.  Bea4field,  27  Id.  145. 

The  other  judges  concurring,  the  judgment  is  a£Srmed. 

COIUPORATION   MAT  HOLD   BOTU  RSAL  AND   PeBSONAL  PbOPEBTY  UKLISf 

EcsTRiOTBD  BT  TiRMS  OF  ITS  Chartkb:  Loikrop  T.  Commercial  Bank,  33 
Am.  Deo.  481;  State  ▼.  Cammisiionen  qf  Jifan^fiM,  57  Id.  409,  and  note 
thereto. 

Fob  Incidkbtal  Powbbs  Possbssbd  bt  Ck>RPOBATiOM8,  see  extended 
citation  of  anthoritiee  in  note  to  State  v.  Cammiteianers  qfMan^fidd,  57  Am. 
Dec.  414. 

MUIOOIPAI.     COBPORATIOB     CAN     OnLY    EZSBCISB     PoWBBS     ExFRBSSLT 

Gbahtkd,  and  soch  others  as  may  he  necessary  to  carry  the  powers  ex- 
pressly granted  into  execution:  Bank  qfChUlieothe  v.  Swayne,  32  Am.  Dec 
707,  and  note  thereto;  CoUms  v.  Hatch,  51  Id.  465;  Ohio  L.  J,  <fr  T.  Co.  v. 
MerehanUf  etc  Co.,  53  Id.  1^2;  Town  f/  Peternburg  v.  Mappin,  56  Id.  501. 

As  TO  RiooYBBT  ov  Illboal  Taxbs  Paid  ukdeb  Compulsion,  see  ex- 
tensi^rv  note  to  Mayor  qf  Baltimore  y.  L^firman,  45  Am.  Dea  164.  The  note 
to  this  case  also  contains  an  elaborate  discnssion  of  what  constitutes  compnl- 
sory  payment,  so  as  to  enable  the  payor  to  recover  the  money  paid. 

Thb  PBiNdPAL  QASB  WAS  ciTZD  in  State  V.  Powell,  44  Mo.  440,  to  ths 
point  that  illegal  taxes  Tolnntarily  paid  can  not  be  recovered  hack.  See  alBO» 
to  the  saaM  point,  Comity  qfLewii  v.  Tate,  10  Id.  65a 


Thompson  v.  Lton. 

[ao  MmocBx,  1S5.] 
Ibvamt  oav  hot  Ezbcutb  Powbb  07  Appoihtmkht  coupled  with  aa  in* 


Ibfaxt's  Disabilitt  gam  vot  bb  Dispbnsbd  with  by  instniment  creating 

power  of  appointment. 
Mbbb  Lapsb  op  TncB  will  not  Pbxtbnt  Coubt  op  Equitt  pbom  Ditbst- 

IHO  Lboal  Titlb,  conveyed  by  trostee  under  direction  of  infant  bene* 

fidaiy  exercising  power  of  appointment,  at  any  period  short  of  that 

ooostitnting  a  bar  by  the  statute  of  limitations. 
Fubghasbb's  Titlb  to  Ihpaitt's  Bstatb,  Obtainxd  pob  Yalvablb  Con* 

hdbbatiov,  and  without  NonoB  op  Amy  Claim  aoaivst  Estatb,  will 

not  be  distorbed  in  equity. 
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Appeal  from  St  Louis  court  of  coxnmon  pleas.  The  opinion 
states  the  facts. 

Qlover  and  Richardson,  and  B.  Bates,  for  the  appellants 

Shepley,  for  the  respondents. 

By  Court,  Scott,  J.  This  was  an  action  to  set  aside  a  deed, 
and  to  recover  possession  of  two  lots  on  Collins  street,  in  the 
city  of  St.  Louis,  brought  in  May,  1851.  The  resx>ondentB,  who 
are  the  defendants,  claim  title  to  the  premises  in  controversy, 
under  a  deed  from  William  P.  Foster  and  his  daughter,  Virginia 
Wetherell,  who  afterwards  intermarried  with  William  F.  Thomp- 
son, one  of  the  plaintiffs.  In  July,  1829,  Charles  Collins  and 
wife  conveyed  the  premises  in  dispute  to  William  P.  Foster,  for 
the  consideration  of  seven  hundred  dollars,  in  trust  for  his 
daughter,  Virginia  Wetherell,  who  was  then  a  minor,  and  to  no 
other.  This  deed  was  subject  to  the  following  proviso,  viz.: 
"  That  it  shall  and  may  be  lawful  to  and  for  the  said  William 
P.  Foster,  the  trustee  idForesaid,  at  any  time  hereafter,  upon  the 
request  of  her  the  said  Virginia  Wetherell,  to  release,  assign, 
and  convey  the  whole  or  any  part  of  the  premises  herein  de- 
scribed to  such  person  or  persons  as  she  shall  designate  or 
appoint,  and  to  such  use  or  uses  as  she  shall  or  may  think  fit  or 
expedient.  John  W.  Wetherell,  the  husband  of  Virginia  Weth- 
erell, died  during  the  year  1831.  On  the  seventh  day  of  June,  1831, 
William  P.  Foster  and  his  daughter,  Virginia  Wetiierell,  who  was 
still  a  minor,  joined  in  a  deed  and  conveyed  the  lots  in  dispute  to 
Russell  Hubbard  for  one  hundred  and  thirty-two  dollars  and  fifty- 
three  cents,  which  lots  by  subsequent  conveyances  passed  to  the 
respondents.  In  the  year  1834  Virginia  Wetherell  intermarried 
wiUi  William  F.  Thompson,  who,  in  conjunction  with  his  wife, 
brings  this  suit,  on  the  ground  of  her  infancy  when  she  exe- 
cuted the  deed  to  Russell  Hubbard.  On  these  facts  there  was 
a  judgment  for  the  defendants.  Nothing  is  said  in  relation  to 
the  title  derived  from  the  execution  on  Neville's  judgment 
against  John  W.  Wetherell,  because  there  is  no  fact  found  which 
shows  that  the  consideration  of  the  deed  from  CoUins  and  wife 
to  Foster,  in  trust  for  Virginia  Wetherell,  proceeded  from  her 
husband. 

The  defendants  seek  a  support  to  the  conveyance  made  by 
Virginia  Wetherell  during  her  infancy  in  the  words  of  the  proviso, 
which  empowered  the  trustee,  at  any  time  thereafter,  upon  her 
request,  to  convey  the  premises.  The  dicta  in  some  of  the  books, 
which  maintain  that  an  infant  may  make  an  appointment  to  i 
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of  ircust  estates,  where  such  authority  is  conferred  by  express 
terms  in  the  deed  creating  the  trust,  do  not  seem  to  be  supported 
by  any  decided  case.  The  case  of  HoUingshead  v.  HoUingshead, 
Oilb.  Eq.  137,  where  an  infant,  having  covenanted  to  settle 
his  estate  on  marriage,  according  to  a  power  vested  in  him,  but 
having  died  before  full  age,  the  remainderman  was  compelled  to 
perform  the  covenant,  has  been  called  an  idle  one,  and  not  law: 
Bingham  on  Infancy  and  Coverture,  81.  Sir  Edward  Sugden 
has  remarked,  in  reference  to  the  opinion  that  an  infant  might 
exercise  a  power  not  simply  collateral,  given  by  express  words 
daring  infancy,  that  it  would  be  a  bold  decision  that  an  infant 
may  have  a  power  of  disposition  over  an  estate  through  the  me> 
dinm  of  the  statute  of  uses.  Before  the  statute,  it  is  clear  that 
an  infant  could  not  alien  a  use  limited  to  him,  that  is,  could  not 
direct  his  trustees  to  convey  the  estate  to  a  third  person.  In 
that  respect  equity  followed  the  law.  Now  the  statute  only  oper> 
ates  on  what  were  uses  at  the  time  it  passed.  A  power  not  sim- 
ply collateral  is  a  beneficial  right  to  direct  the  trustee  to  convey 
the  estate  to  whom  you  shall  appoint.  This  direction  an  infant 
can  not  give  by  reason  of  his  nonage:  Sugden  on  Powers,  216; 
liacpberson  on  Infancy,  802;  4  Kent's  Com.  824.  A  beneficial 
power  being  in  the  nature  of  property  which  an  infant  can  not 
by  law  alienate,  it  wotdd  be  strange  that  an  incapacity  which  the 
law  imposed  shotdd  be  evaded  by  means  of  a  power  conferred 
by  an  individual.  A  right  to  bestow  on  infants  property,  with 
an  absolute  power  of  disposal,  would  enable  third  persons  to 
destroy  that  control  with  which  the  law  has  wisely  intrusted 
parents  over  their  minor  children.  Minors  would  become  adults, 
as  there  wotdd  be  no  danger  of  loss  in  ccmtracting  with  them. 

The  statute  of  limitations  is  no  bar  to  the  plaintifiis'  right  of 
recovery.  Although  the  disabilities  enumerated  in  the  statute 
are  not  cumulative,  yet  as  Virginia  Wetherell  was  under  age 
when  she  executed  the  conveyance  in  1831,  her  right  of  action 
accrued  immediately  thereon;  consequently  she  had  twenty  years 
from  her  majority  within  which  to  bring  her  action,  as  a  provis- 
ion of  the  act  of  limitations  of  1885,  still  in  force,  expressly  de- 
clared that  actions  theretofore  accruing  should  be  governed  by 
the  statute  in  force  at  the  time  they  accrued.  The  act  of  1826 
was  in  force  in  1831,  and  allowed  infants  twenty  years  within 
which  to  bring  their  actions  after  their  disabilities  were  removed. 

As  this  judgment  will  be  reversed  and  the  cause  remanded, 
with  leave  to  amend  the  answer,  we  will  state  that,  had  it  ap- 
peared from  the  facts  in  the  case  that  the  defendants  were  pur- 
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ehasers  for  a  valuable  consideration  without  notioe,  they  would 
haTe  been  protected  in  their  possession  against  the  claim  of  the 
jdaintiffs.  Virginia  Wetherell  had  nothing  but  an  equity  in  the 
disputed  premises,  and  if  by  her  conduct  she  has  been  the  means 
of  that  equity  passing  to  a  purchaser  for  a  valuable  consideiation 
without  notice,  her  infancy  can  not  avaU  her.  We  are  here 
dealing  with  equitable  rights.  It  is  an  inflexible  rule  of  equity 
jurisprudence  to  grant  no  relief  against  a  purchaser  for  a  val- 
uable consideration  without  notice.  Virginia  Wetherell  is  seek- 
ing equity  through  the  medium  of  a  procedure  in  the  nature  of 
a  bill  in  equity,  and  she  must  submit  to  the  rules  of  equity 
courts.  Could  she  sue  at  law,  or  in  other  words,  was  her  title 
a  legal  one,  her  claim  could  not  be  resisted.  Her  incapacity  to 
make  the  conveyance  would  be  fatal  to  the  defendants'  cause. 
There  is  a  similar  incapacity  to  dispose  of  her  rights  in  equity; 
but  having  disposed  of  them,  and  adopting  a  proceeding  in  the 
nature  of  abill  in  equity,  she  must  submit  to  the  rules  of  aoourfc 
of  equity.  The  modification  of  our  rules  of  pleading,  and  the 
blending  of  law  and  equity,  does  not  destroy  the  equitable  rights 
of  parties. 

The  same  learned  lawyer  whose  authority  has  settled  the  first 
question  which  was  made  in  this  cause  sltys  that  a  court  of 
equity  acts  upon  the  conscience;  and  as  it  is  impossible  ta  at- 
tach any  demand  upon  the  conscience  of  a  man  who  has  pur- 
chased for  a  valuable  consideration,  bona  Jide  and  without  no- 
tice of  any  claim  on  the  estate,  such  a  man  is  entitled  to  the 
pectdiar  favor  and  protection  of  a  court  of  eqidty.  Precedents 
are  numerous  and  ancient  where  the  court  has  refused  to  give 
any  assistance  against  a  purchaser,  either  to  an  heir  or  to  a  ven-' 
dor,  or  to  the  fatherless,  or  to  creditors,  or  even  to  one  pur- 
chaser against  another:  2  Sugden  on  Vendors,  296.  So  he  says 
if  a  person,  having  a  right  to  an  estate,  permit  or  encourage  a  pur- 
chaser to  buy  it  of  another,  the  purchaser  shall  hold  it  against 
the  person  who  has  the  right,  although  covert  or  under  age:  Id. 
800.  The  judgment  will  be  reversed  and  the  cause  remanded, 
with  leave  to  the  defendants  to  amend. 

Btlakd  J.,  concurred. 

Gambli,  J.,  did  not  sit. 

Rights  of  Invocbht  Puborasxb  for  Valuablx  CoMsmsBAXiov  wm* 
OUT  Konoxt  Pairiek  v.  ManheUl^  4  Am.  Deo.  670;  Jbnet  v.  ZcOietfettl 
M.7(». 

Foa  FtJiiTHaa  raociiDiiroa  nr  ramotFAL  oasi,  ata  Tkorngmm  v.  I|M% 
SS  Mo.  210. 
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State  v.  Davidson, 

(90  llMOUBI.  212.] 

''Each"  Makes  Sstxral  and  not  Joint  Liabilttt,  where  prindpAl  aod 

anrety  in  a  reoognlzanoe  to  answer  an  indictment  acknowledge  them* 

aelvee  each  to  be  bound  in  a  specified  sum. 
Rxx nsiON  BT  Governor  in  Favor  of  One  Paktt  to  Sbvxral  Obuoa* 

TiON  or  forfeited  recognizance  does  not  dischaige  the  other. 
RxaossiON  BT  Governor  from  Liability  upon  Reooonizanob  to  Apprab 

IN  One  County  is  not  applicable  to  a  recognizance  to  appear  in  another. 

Appeal  from  Jeflferson  circuit  court.  Scire /aciaa  upon  for- 
feited recognizance.    The  opinion  states  the  facts. 

Noell,  for  the  appellant. 
JoncBf  for  the  respondent. 

By  Court,  Oambls,  J.  Davidson  became  bound  as  the  security 
of  one  Wright,  in  a  recognizance  for  the  appearance  of  Wright 
in  the  circuit  court  of  Jefferson  county,  to  answer  an  indict- 
ment. The  recognizance  was  reguLurly  forfeited,  and  this  scire 
faciof  is  brought  to  have  execution  for  the  amount.  Davidson 
fdone  was  served,  and  relies  upon  a  remission  of  the  forfeiture 
by  the  governor  as  his  defense.  The  circuit  court  held  it  to  be 
a  defense.  By  the  recognizance,  Wright  as  principal  and 
Davidson  as  security  acknowledged  themselves  each  to  b6 
bound  to  the  state  of  Missouri  in  the  sum  of  one  thousand 
dollars,  for  the  appearance  of  Wright  in  the  Jefferson  circuit 
court,  to  which  the  indictment  had  been  removed  on  a  change 
of  venue  from  the  Franklin  circuit  court  The  remission  by 
the  governor  remits  and  discharges  Wright  from  liability  upon 
a  recognizance  for  the  sum  of  one  thousand  dollars,  entered 
into  by  Wright  for  his  appearance  before  the  circuit  court  of 
Franklin  county.  The  circuit  court  held  that  the  remission  in 
favor  of  Wright  dischaxged  Davidson.  As  we  read  the  re- 
cognizance, each  person  was  bound  in  a  sum  of  one  thousand 
dollars  for  himself,  and  not  that  both  were  bound  for  the  same 
one  thousand  dollars.  To  make  them  bound  only  for  the  same 
single  sum,  it  is  necessary  to  strike  the  word  ''  each  **  out  of  the 
reoogniance.  The  remission,  then ,  of  one  of  the  sums  is  not  the 
remission  of  the  other.  If  the  remission  hid  been  of  the  sum 
of  one  thousand  dollars  in  favor  of  Davidson,  the  security,  it  is 
not  supposed  that  it  would  be  insisted  that  Wright,  the  prin- 
eipal,  was  dischaiged.  Tet  the  construction  of  the  instrument 
ought  to  be  the  same  in  each  case.    The  obligation  was  sevetal. 
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not  joint;  neither  was  liable  for  the  sum  acknowledged  by  the 
other. 

The  remission,  moreoTer,  was  not  applicable  to  this  recogni- 
zance. There  was  in  the  record  a  recognizance  for  Wright's 
api>earanoe  at  the  circuit  court  of  Franklin  county.  The  one 
on  which  this  acire  /acias  was  issued  was  for  his  appearance  at 
Jefferson  county. 

The  judgment  is,  with  the  concurrence  of  the  other  judges, 
reversed,  and  the  cause  remanded. 

Obuoation  in  Soudo  will  Nktzb  be  Pmesuiced:  Ma^or  <^No§  Orfaswi 
T.  EipUy,  25  Am.  Dm.  175. 
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WaLEEB   V.  LOVELL. 

[98  Nsw  HAMmns,  138.] 

Wbsbb  Goods  abb  Sold,  Salk  or  Pabt  op  Which  is  Pbohibitbd  by  Uw, 
the  illagslitj  of  the  sale  of  that  part  can  have  no  effect  upon  the  sale  ol 
the  other  artidee  made  at  the  aam^  time  for  a  separate,  agreed,  and 
ascertainable  price,  wholly  distinct  from  the  price  of  the  prohibited 
artidee. 

Wmbbb  Oftigeb  Who  has  Attachbd  Pbopertt  is  Svbd  bt  Allbged 
Vbndbb  of  the  debtor,  and  sets  up  defense  that  the  sale  was  frandnlent 
as  to  creditors,  it  is  sofSdent  if  he  can  show  that  he  acted  for  a  creditor, 
whether  such  creditor  be  for  a  small  or  a  large  amount.  He  is  not  obliged 
to  show  that  the  whole  debt  claimed  in  the  action  was  doe  at  the  time 
when  the  attachment  was  made  by  him. 

OrtiOEB  DOES  KOT  Rbndeb  Himself  Liablb  as  Tbxspassbb  ab  mitio  by 
selling  property  attached  by  him  and  applying  to  the  satisfaction  of  the 
ezecntion  a  larger  amount  than  is  legally  due  thereon.  Notwithstand- 
ing this  application,  the  excess  is,  in  point  of  law,  still  in  the  hands  of 
the  officer  for  the  use  of  the  party  entitled  to  it. 

Tbbspass  for  taking  and  carrying  away  a  quantity  of  brandy 
and  rum  alleged  to  be  the  property  of  the  plaintiff.  Plea,  the 
general  issue,  with  a  brief  statement  that  the  liquors  belonged 
to  Calvin  W.  Walker,  were  attached  by  the  defendant,  a  deputy 
fiherifif,  on  a  writ  of  attachment  in  favor  of  Martin  L.  Hall  &  Co. 
against  said  Calvin  W.  Walker,  and  were  sold  under  the  wiit 
pursuant  to  the  statute,  and  the  proceeds  applied  by  the  defend- 
ant upon  an  execution  in  his  hands  against  said  Walker  in  that 
suit.  The  plaintiff  claimed  the  property  in  question  under  a 
■ale  from  said  Calvin  W.  Walker,  which  sale  the  defendant 
elaiined  was  fraudulent  and  void  as  to  creditors.    And  the  evi- 
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denoe  tended  to  show  that  it  was  made  for  the  poipose  of  de* 
f eating  and  delaying  the  creditors  of  said  Walker.  The  facta 
relating  to  the  sale  by  Hall  &  Co.  to  Calvin  W.  Walker  are 
stated  in  the  opinion.  Counsel  for  the  plaintiff  requested  the 
court  to  instruct  the  juiy :  1.  That  if  a  part  of  the  debt  on  which 
the  judgment  was  founded  accrued  from  the  sale  in  Massa- 
chusetts of  spirituous  liquors,  in  violation  of  the  laws  of  that 
state,  the  defense  wholly  failed,  and  the  defendant  was  a  tres- 
passer ab  iniiio;  2.  That  the  portion  of  the  debt  which  accrued 
from  the  sale  of  the  articles  other  than  the  spiritu'^us  liquors 
could  be  considered  by  the  jury  only  in  mitigation  oi  the  dam- 
ages; 8.  That  if  the  sales  of  the  liquors  and  other  articles  took 
place  at  the  same  time  and  were  one  transaction,  the  whole  was 
void,  and  Hall  &  Co.  would  not  be  creditors  of  said  Calvin  W. 
Walker  so  as  to  entitie  them  to  impeach  the  sale  from  him  to 
the  plaintiff.  The  court  declined  to  give  these  instructions,  but 
it  did  instruct  the  jury  that  if  said  Hall  Sc  Co.  sold  goods  to 
Calvin  W.  Walker,  some  of  which  were  liquors,  the  sale  of  which 
was  prohibited  by  law,  and  the  remainder  other  articles  not 
prohibited,  and  the  sales  were  not  made  for  a  gross  sum,  but  at 
a  stipulated  price  for  the  liquors,  and  stipulated  prices  for  the 
other  articles,  so  that  the  quantity  of  each  kind  of  article,  and 
the  amount  stipulated  to  be  paid  for  it,  could  be  ascertained, 
and  at  the  time  of  the  sale  from  said  Calvin  to  the  plaintiff  said 
Calvin  was  indebted  to  Hall  &  Co.  for  such  other  articles,  this 
would  make  them  creditors  of  said  Calvin  so  as  to  authorize 
them  to  impeach  the  sale  from  Calvin  to  the  plaintiff;  that  it 
was  of  no  consequence  whether  the  whole  amount  claimed  by 
Hall  &  Co.  in  their  suit  was  justiy  due  or  not;  and  that  if  thej 
were  satisfied  from  the  evidence  that  Hall  &  Co.  were  creditors 
for  any  amount  for  which  they  would  have  been  entitled  to 
judgment,  this  was  sufficient  to  entiUe  the  defendant  to  intro- 
duce evidence  to  the  jury  impeaching  the  sale  from  Calvin  to 
the  plaintiff,  as  fraudulent  upon  the  creditors  of  said  Calvin. 
The  plaintiff  excepted  to  these  instructions,  and  the  jury  hav- 
ing found  for  the  defendant,  moved  that  the  verdict  be  setasidtf 
and  a  new  trial  granted. 

CiLahing,  for  the  plaintiff. 

Stoughton  and  Baxter,  and  LoveU,  Wait,  and  Wheeler,  for  the 
defendants. 

By  Court,  Woods,  J.    Were  the  instructions  that  were  re- 
quested to  be  given  to  the  jury  improperly  withheld?  and  were 
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the  instraotions  that  weie  given  legal  and  proper,  or  otherwise  t 
The  whole  question  necessary  to  be  decided  arises  upon  the  in* 
structions  given  to  the  jury,  and  the  exception  stated  in  the  case 
is  to  those  instructions  alone.  And  well  enough  it  may  extend 
thus  far  only;  for  a  proper  decision  of  the  questions  arising 
thereon  will  also  form  a  proper  decision  of  the  question  arising 
upon  the  refusal  of  the  instructions  asked  for  and  withheld. 
Upon  the  instructions  given,  and  the  finding  of  the  jury  thereon^ 
it  appears  that  the  liquors  and  other  goods,  sold  by  Hall  &  Go. 
to  Calvin  W.  Walker,  were  sold  at  one  and  the  same  time,  but 
were  not  sold  for  one  gross  sum  or  price.  The  liquors  and  the 
other  goods  were,  in  fact,  separately  valued,  and  the  price  of 
the  liquors  was  not  a  just  and  legal  debt  for  which  a  recoveiy 
could  be  had.  Upon  that  state  of  facts,  the  question  is,  Were 
Hall  &  Co.  creditors  of  Calvin  W.  Walker,  or  not?  That  Hall 
&  Co.  were  entitled  to  recover  the  price  of  the  goods  sold  other 
than  the  liquors,  under  the  circumstances,  we  entertain  no 
doubt.  That  precise  question,  as  we  understand  it,  came  before 
this  court  in  the  case  of  Garleton  v.  Woods,  28  N.  H.  290,  in  the 
county  of  Hillsborough.  That  action  contained  a  count  for 
goods  sold  and  delivered.  It  appeared  that,  in  1850,  the 
plaintiff  agreed  to  sell  the  defendant  his  stock  of  goods  and 
groceries.  The  price  to  be  paid  was  the  cost  and  freight  of  the 
articles.  In  order  to  ascertain  the  cost,  a  schedule  of  the  articles 
was  made,  and  the  cost  of  each  article  was  separately  carried 
oat.  The  defendant  contended  that  the  contract  was  an  entire 
one;  that  a  part  of  the  consideration  was  illegal,  and  the  plaintiff 
could  not  recover  any  part  of  the  price  of  the  articles.  The 
plaintiff  contended  that  the  price  of  the  spirituous  liquors  was 
distinct  and  indei)endent  of  the  price  of  the  other  articles,  and 
would  be  readily  ascertained,  and  that  the  consideration  was 
divisible,  and  that  he  was  entitled  to  recover  the  sum  due  for 
the  articles,  excepting  the  price  of  the  spirituous  liquors. 

The  court  held  that  the  contract  was  not  to  be  regarded  as 
one  entire  and  indivisible  contract,  but  as  divisible,  and  the 
consideration  divisible,  and  that  the  sale  and  delivery  of  each 
article  formed  the  consideration  for  the  promise  to  pay  the 
agreed  price  of  it.  It  was  said  that  the  case  did  not  differ  from 
that  of  a  sale  of  various  articles  sold  by  a  merchant,  at  one  and 
the  same  time,  to  his  customer,  for  separate  values  agreed  upon 
ior  each  article,  and  charged  to  the  customer  in  account,  and 
the  plaintiff  had  judgment  for  the  price  of  the  articles  other 
than  the  liquors.    And  we  discover  no  reason  to  doubt  the  oor- 
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teotDoss  of   that  deoision.    And  accordingly  we  aie  of  the 
opinion  that  Hall  &  Co.  were  entitled  to  haye  judgment,  in  their 
action  against  said  Calvin,  for  at  least  the  price  stipulated  for 
the  articles  sold  him  other  than  the  liquors,  and  had  a  just  and 
Talid  claim  to  that  extent.    The  mere  fact  that  the  liquors  were 
sold  at  the  same  time,  they  being  sold  for  an  agreed  separate 
value,  would  not  defeat  the  recovery  of  the  price  of  the  other 
goods,  although  the  sale  of  the  liquors  was  an  act  prohibited  and 
forbidden  by  the  statutes  of  Massachusetts  when  the  sale  was 
made,  which  would  render  the  sale  of  the  liquors  wholly  illegal 
and  void.    The  illegality  of  the  sale  of  the  liquors  could  have  no 
effect  upon  the  sale  of  other  articles,  made  at  the  same  time  for 
a  separate,  agreed,  and  ascertainable  price,  and  wholly  distinct 
from  the  price  of  the  prohibited  articles.    And  we  are  further 
of  the  opinion  that,  this  point  being  decided,  it  distinctly  ap- 
pears that  Hall  &  Co.  are  shovni  to  have  been  creditors  at  the 
time  of  the  attachment,  and  that,  so  far  as  that  fact  v^as  neces- 
sary to  be  made  to  appear  by  the  defendant,  the  officer  who 
made  the  attachment,  it  is  well  made  out.    Although  it  is  in- 
cumbent upon  an  officer  who  has  made  an  attachment  of  prop- 
erty, in  a  case  like  the  present,  in  justification  of  the  act,  and 
to  enable  him  to  interpose  in  his  defense  evidence  of  the  fact 
that  the  claimant  has  acquired  the  title,  in  virtue  of  which  he 
claims  of  the  debtoi'  in  fraud  of  his  creditors,  or  to  delay  and 
defeat  their  just  efforts  to  collect  their  dues;  yet  it  has  never 
been  held,  that  we  are  aware  of,  that  the  entire  debt  claimed 
in  the  action  should  be  made  to  appear  to  be  due,  and  a  re- 
covery be  had  for  that  sum,  or  that  the  defense  must  fiiil.    On 
the  other  hand,  if  the  officer  shows  a  debt  due  and  recoverable 
in  the  action,  and  a  judgment  therefor  actually  recovered,  it  is  a 
sufficient  justification  for  taking  and  holding  possession  of  the 
goods  for  the  satisfaction  of  the  proper  debt  due  to  the  creditor. 
In  Damon  v.  Bryant,  2  Pick.  411,  Parker,  O.  J.,  says:  "  The 
distinction  which  seems  not  to  have  occurred  to  the  judge  at  the 
trial  is,  that  where  the  execution  or  writ  upon,  which  goods 
are  taken  is  against  the  plaintiff  himself,  the  officer  is  justified 
by  the  precept  itself,  for  that  commands  him  to  take  the  goods 
of  the  plaintiff,  and  is  a  sufficient  authority.    But  where  the 
goods  taken  are  claimed  by  a  person  who  was  not  a  party  to  the 
suit,  and  he  brings  trespass,  and  his  title  is  contested  on  the 
ground  of  fraud,  under  the  statute  of  13  Eliz.,  c.  5,  a  judgment 
must  be  shown  if  the  officer  justifies  under  an  execution,  or  a 
debt  if  under  a  writ  of  an  attachment,  because  it  is  only  hj 
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showing  fhat  he  acted  for  a  creditor  that  he  can  qnestion  the 
title  of  the  Tendee."  The  officer  must  show,  then,  that  he  acted 
for  a  creditor  only,  and  it  matters  not  whether  he  be  a  creditor 
itor  a  small  or  a  large  amount;  and  the  authorities  to  this  point 
are  numerous,  and  we  believe  are  entirely  agreed:  Lake  t. 
BiUers,  1  Ld.  Baym.  783;  Bac.  Abr.,  tit.  Trespass,  G,  1;  Savage 
Y.  Smilh,  2  W.  Black.  1104;  High  v.  TFttoon,  2  Johns.  9;  Jemra 
V.  JoUippe,  C  Id.  9;  Parker  v.  MUer,  6  Id.  195;  Blackley  v. 
STieMon,  7  Id.  32;  Holmes  v.  Nuncaster,  12  Id.  395;  Doe  v.  Smith, 
2  Stark.  199.  But  it  is  contended  on  the  part  of  the  plaintiff 
that  inasmuch  as  it  apx>ears  that  the  avails  of  the  goods  attached 
and  sold  upon  the  writ  amounted  to  a  greater  sum  than  the 
amount  of  the  debt  justly  and  legally  due  to  Hall  &  Co.,  and 
the  legal  costs,  and  that  iiie  defendant  applied  the  entire  sum 
of  the  avails  realized  from  the  sale  upon  the  execution  issued 
upon  their  judgment  against  said  Calvin,  the  defendant  thereby 
became  a  trespasser  ab  iniiio,  and  was  answerable  for  the  entire 
property  originally  attached. 

But  we  are  of  opinion  that  the  present  case  does  not  fall 
within  the  principles  governing  the  decisions  of  courts  render* 
ing  the  party  liable  as  a  trespasser  ab  initio.  Here  has  been  no 
each  wanton  abuse  of  legal  process  as  will  make  the  pariy  liable 
in  that  way.  Here  has  been  no  forcible  injury  to  the  property 
attached,  and  no  such  wanton  misconduct  in  reference  to  it  as 
will  deprive  the  party  of  the  protection  of  the  process  under 
which  the  attachment  was  made:  Eerrin  v.  Simanda,  11  N.  H. 
863;  BarreU  v.  While,  8  Id.  210  [14  Am.  Dec.  352]. 

The  ground  of  the  complaint  is  in  fact  a  mere  non-feasance. 
After  the  attachment  of  the  property,  by  virtue  of  the  writ  of 
attachment,  the  same  was  sold  according  to  the  provisions  of 
the  statute,  and  the  amount  realized  upon  such  sale  was  kept 
by  the  defendant  until  judgment  was  rendered  in  the  action 
against  said  Calvin,  and  execution  issued  thereon  and  delivered 
to  the  defendant,  when  h(^  applied  thereon,  in  part  discharge  of 
it  and  of  the  costs  thereof  the  entire  sum  realized  as  the  avails 
of  it  upon  the  sale.  The  c  uly  ground  of  complaint  suggested 
is,  that  the  sum  thus  appropriated  was  greater  than  the  amount 
embraced  in  the  judgment  and  execution  for  the  price  of  the 
goods  sued  for,  oUier  than  the  liquors  and  the  costs  of  the  suit. 
Admitting  that  the  &ct  is  so,  and  that  the  excess  applied  be- 
yond the  amount  of  what  was  legally  due  and  the  costs  of  the 
action  was  not  properly  and  legally  applied  upon  the  execution 
against  said  Calvin,  and  that  the  plaintiff  is  entitled  to  xeoeive 
ak.  dbo.  tol,  lxz— at 
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that  6X0688,  still  W6  ar6  of  opinion  that  it  can  not  b6  reoorered 
in  this  fonn  of  action.  The  officer  was  undoubtedly  obliged  to 
apply  the  money  to  the  extent  of  the  sum  justly  due  and  the 
cost  of  the  action.  But  if  this  form  of  action  can  be  sustained 
upon  the  ground  that  the  defendant  is  a  trespasser  ab  initio, 
then  the  plaintiff  would  be  entitled  to  recoyer  the  full  value  of 
all  the  goods  attached,  irrespectiye  of  the  sum  applied  in  dis- 
charge of  the  just  debt  of  Hall  &  Co.  against  said  Galyin.  It 
the  defendant  is  a  trespasser  ab  initio,  he  is  answerable  as  for  a 
wrong  in  attaching  the  property  originally^  and  for  eyeiy  other 
act  touching  it  that  was  injurious  to  the  plaintiff.  But  we  ars 
of  opinion  that  the  defendant  is  under  no  such  liability  as  a 
trespasser.  If  he  is  liable  to  the  plaintiff  at  all,  the  liabiliij 
resting  upon  him  is  only  that  of  an  officer  who,  having  sold  the 
property  of  a  judgment  debtor,  from  which  a  larger  amount  has 
been  realized  than  is  required  to  answer  the  just  and  proper 
purposes  of  the  sale,  is  responsible  for  the  excess  to  the  debtor. 

This  view,  we  think,  is  distinctly  countenanced  by  the  decis- 
ion of  the  supreme  court  of  Massachusetts  in  the  case  of  Oaiei 
V.  Oates,  15  Mass.  810.  A  case  more  directly  in  point  is  that  of 
Abbott  V.  KimbaU,  19  Vt  551  [47  Am.  Dec.  708].  The  action 
was  originally  trover  for  sundry  horses  and  harnesses,  and  was 
afterwards  amended  by  the  addition  of  several  counts.  The 
marginal  note  of  the  case  is  thus:  '^When  property  attached 
upon  mesne  process  is  sold  by  the  attaching  officer,  a  deputy 
sheriff,  upon  the  writ,  in  pursuance  of  the  revised  statutes, 
chapter  28,  sections  48-52,  and  judgment  is  finally  rendered  in 
favor  of  the  defendant,  in  the  action  in  which  the  attachment 
was  made,  a  refusal  on  the  part  of  the  officer  to  pay  to  the  de- 
fendant the  amount  for  which  the  property  was  sold  will  not 
make  him  a  trespasser  ab  initio,  so  as  to  render  him  liable  in 
trover  for  the  property.  The  only  proper  action  against  the 
deputy  in  such  case  is  for  money." 

Bedfield,  J.,  in  delivering  the  judgment  of  the  court,  re- 
marked thus:  **  The  court  charges  the  jury  that  although  the 
defendants  made  out  all  the  facts  alleged  in  their  plea  in  bsr, 
still  the  plaintiffs  were  entitled  in  this  form  of  action  to  recover 
the  amount  of  money  for  which  the  horses  were  sold,  and  intei^ 
est  from  the  time  of  the  demand.  No  doubt  if  the  officer  had 
no  right  to  deduct  the  expenses  of  keeping  and  sale,  of  whidi 
we  say  nothing  (not  being  agreed  /ully),  the  officer  might  be 
liable,  in  some  form  of  action,  for  that  amount.  But  it  seems 
to  us  that  in  that  case  the  officer  is  not  liable  in  trover.    A  re- 
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fosal  to  pay  over  the  money,  -or  claiining  to  xefadn  part  of  it, 
upon  groundB  which  are  not  well  founded  in  law,  will  not  make 
him  a  trespasser  ab  initio.  And  unless  that  is  the  case,  troTer 
will  not  lie  even  against  the  officer.  It  is  like  any  other  refusal 
to  pay  over  money  in  his  hands/'  and  "  the  only  proper  action, 
in  this  yiew  of  the  case,  against  the  deputy  is  for  money.'' 

So  in  the  present  case,  we  think,  if  the  plaintiff  can  recover 
at  all  against  the  defendant,  for  the  money  alleged  to  be  misap- 
plied by  him,  beyond  the  just  debt  and  interest  due  to  Hall  & 
Ck>.,  and  the  costs  of  the  suit  and  officer's  fees,  we  are  of  the 
opinion  that  there  is  no  ground  for  maintaining  the  present  form 
of  action.  The  application  of  the  money  upon  the  execution 
was,  at  most,  a  mere  exercise  of  an  erroneous  judgment  of  the 
officer  in  reference  to  his  duty  and  rights,  and  was  wholly  unat> 
tended  with  anything  like  a  wrong  with  force.  It  was  no  more 
tiian  a  mere  non-feasance  as  to  this  plaintiff.  It  was  no  more 
tiian  the  omission  to  pay  oyer  to  the  plaintiff  the  surplus  money 
remaining  in  his  hands  after  dischaiging  that  portion  of  the 
execution  which  was  justly,  and  legaUy  due.  There  was  no  de- 
struction or  waste  of  the  property  or  the  money  by  this  act  of 
the  defendant.  Notwithstanding  the  application  of  the  money 
by  way  of  indorsement  on  the  execution,  in  point  of  law  it  is 
still  in  the  hands  of  the  defendant  for  the  plaintiff's  use.  The 
mere  application  in  writing  upon  the  execution  can  make  no 
difference  as  to  the  rights  of  the  plaintiff,  and  can  not  be  re- 
garded as  being  injurious  thereto.  There  must,  therefore,  be 
judgment  on  the  Terdict. 


OFfioo,  wmor  Tbsbpaibxb  ab  Imno:  8eo4fMoiMliT.J7aa,69  AnuDea 
8S»  note  5S,  where  other  cMet  are  ooUeoted. 

OotmLAm  Vom  m  Past  u  vot  Kbcibsabilt  Vom  ur  Toiox  See  Bamd 
▼.  JfoOir,  MAB.I>ec  181,  note  185^  where  other  ceeet  are  ooUeoted. 


Skate  v.  Glabk. 


(SB  Nxw  HAiinnBB,  nc] 
Ctn  Bab  Powxr  to  Bnaot  Obdivanok  Paoymnre  tsat  **No  Iiraoxi- 
CAxnre  LiQUOsa  shall  bb  Uskd  or  kept  in  any  refrediment-ealooii  or 
reetanrant  within  the  dty,  for  any  poipoee  whatever,**  where  the  l^gia- 
latore  haa  conferred  npon  it  each  power. 

InTOXioATnro  Liquobs  nr  Cxxxaa  xhsiumm  Saloon  ob  Bbstau- 
BABT  is  a  TioUtlon  of  an  ordinance  whioh  prohihita  the  keepiag  ol  Mioh 
Uqeora  in  a  ealoon  or  leetaoraat. 
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Appkal  from  the  polioe  court  of  the  dtj  of  Concord.  Ih6 
respondent  'was  conTicted  under  the  ordinance  referred  to  in  the 
opinion.    The  other  facts  are  stated  in  the  opinion  of  the  cout 

Peabody^  for  the  defendant. 

George  and  Foster,  for  the  state. 

By  Court,  Gilchrist,  C.  J.  The  city  ordinance  prohibits  the 
using  or  keeping  intoxicating  liquors  in  any  refreshment-saloon 
or  restaurant  only.  It  does  not  prohibit  tiie  using  or  keeping 
elsewhere,  but  it  selects  places  of  a  certain  class,  and  prohibits 
their  use  in  such  places.  There  is  nothing  unreasonable  in 
such  an  exercise  of  the  judgment  of  the  city  authorities.  The 
ordinance  does  not  profess  to  prohibit  either  the  use  or  the  sale 
of  liquors  altogether.  From  motives  arising  out  of  a  regard 
for  public  policy  or  morals,  it  declares  that  liquor  shall  not  be 
kept  in  such  places.  It  is,  in  fact,  a  sumptuary  law,  which 
goes  no  further  than  almost  any  laws  of  this  description,  nor  is 
it  any  more  stringent  than  many  other  laws  which  are  enacted 
from  a  regard  to  the  public  peace  and  safety.  By  chapter  112, 
sections  1  and  2,  of  the  revised  statutes,  the  keeping  of  gun- 
powder in  the  compact  part  of  any  town,  in  a  greater  quantify 
than  twenty-five  pounds,  is  prohibited.  There  is  also  a  pro- 
vision in  the  revised  statutes,  chapter  118,  section  9,  prohibiting 
sales,  etc.,  within  two  miles  of  places  of  meeting  for  religiou 
worship. 

In  the  case  of  HeisenbrUUe  ▼.  Ciiy  Council  of  Charkskn,  9 
McMuU.  238,  the  council  had  passed  an  ordinance  prohibiting 
shop-keepers,  unless  licensed,  from  keeping  any  spiritaons 
liquors  in  their  shops,  or  in  any  adjacent  room;  and  a  process 
was  issued  against  the  plaintiff  for  a  violation  of  it.  It  was 
held  by  the  court,  Earl,  J.,  that  there  was  nothing  in  the  con- 
stitution of  the  state  or  of  the  United  States  restraining  the 
legislature  from  passing  a  general  law  like  that  under  consider- 
ation, or  from  granting  the  power  to  do  so  to  municipal  cor- 
porations. 

By  the  act  of  1783,  7  Stat.  98,  the  ciiy  council  of  Charleston 
were  vested  with  the  power  to  pass  "  eveiy  by-law  or  rcgola- 
tion  that  shall  appear  to  them  requisite  and  necessary  for  the 
security,  welfare,  and  convenience  of  the  said  city,  or  for  pre- 
serving peace,  order,  and  good  government  within  the  same." 
The  ordinance  provides  that  no  persons  owning  or  keeping  a 
retail  grocery  store  within  the  city,  etc.,  not  having  a  license, 
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etc.,  shall  be  pennitted  to  keep  in  such  shop,  or  in  any  room 
adjacent  thereto,  or  on  the  premises  connected  with  such  shop, 
any  wine,  malt  or  spirituous  liquors.  It  was  said  by  the  court 
that  "  the  geneial  powers  of  legislation,  on  all  matters  con- 
nected with  the  security,  welfare,  and  convenience  of  the  city, 
or  for  preserving  peace,  order,  and  good  government  within  the 
same,  are  sufficiently  comprehensive  to  cover  the  ordinance  in 
question."  The  appeal  of  the  plaintiff  was  therefore  dismissed. 
This  case  has  a  veiy  strong  resemblance  to  the  one  now  before 
ns,  and  confirms  the  views  taken  by  the  court  upon  the  question 
submitted. 

In  the  case  of  Stokes  v.  Corporation  of  New  York,  14  Wend. 
87,  the  ordinance  of  the  corporation  required  anthracite  or  hard 
coal  to  be  sold  by  weight,  and  that  it  should  be  weighed  by 
weighing-masters,  not  exceeding  six  in  number,  appointed  by 
the  common  council;  and  it  imposed  a  penalty  upon  any  vendor 
of  coal  who  should  sell  any  anthracite  or  hard  coal  without 
being  first  weighed.  A  suit  was  brought  to  recover  the  penalty, 
and  upon  a  writ  of  error  from  the  superior  court,  for  the  city, 
it  was  contended  by  the  plaintiffs  in  encr  that  the  ordinance 
was  unconstitutional,  and  that  the  power  to  legislate  on  the 
subject  could  not  be  delegated  to  the  corporation.  It  was  held 
by  the  court  that  the  appointment  of  weighers,  and  the  law  re- 
quiring coal  to  be  weighed  by  them,  was  not  a  restraint  upon 
trade,  but  a  regulation  of  it,  and  that  it  was  not  unreasonable, 
because  if  the  number  of  weighers  was  insufficient,  as  was  sug- 
gested, the  corporation  could  remove  the  difficulty  by  the  ap- 
pointment of  an  adequate  number;  and  that  the  case  was  one 
clearly  within  the  power  of  corporate  regulation,  and  that  it  was 
unnecessary  to  discuss  the  question  of  the  constitutionality  of 
the  ordinance  and  the  law  authorizing  it. 

There  is  also  another  question  in  the  case.  It  appears  that 
the  saloon  complained  of  was  in  a  cellar  under  the  building. 
The  words  used  in  the  ordinance  are,  ''  refreshment-saloon  or 
restaurant."  These  may  as  well  be  in  one  stoiy  as  another — ^in 
the  cellar  under  the  building  as  in  the  attic  at  its  top.  It  is 
enough  if  the  liquors  are  kept  in  such  places  as  those  described, 
wherever  they  may  be;  and  the  law  is  equally  violated  whether 
the  whole  building  or  any  part  of  it  was  appropriated  to  such 
purposes;  and  the  cellar  is  as  much  a  part  of  the  eating-house 
as  any  other  portion  of  the  building.  The  judgment  of  the  po* 
Bee  court  must,  therefore,  be  afBrmed. 
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Pownfc  or  UmnaaAL  OcmpomAnom  to  Bmivukxm  Baim  o 
See  Fhfd  t.  Oommiationen  qflBaionton,  58  Am.  Deo.  609,  note  66S;  note  tt 
ComnumweaUh  ▼.  KimbaU,  86  Id.  886,  where  this  mibjeot  is  dieoowed, 

Thb  puNdPAL  0A»  u  ATFBOVWD  uk  State  ▼.  Kofftt,  80  N.  H.  283;  and 
in  State  ▼.  I^eemem,  88  Id.  428. 


WOODB  V.  KmsL 

[S8  Nxir  HAVfeBDOi,  tM.) 
OoRinnov  nr  Nora  that  Maker  will  Pat  nr  Hi  bball  Or  GntADi 
Laud  deeoribed  in  the  note  is  eqiuTalent  to  the  oonditloii  if  he  ihsU 
get  a  TBlid  title  to  the  land;  end  such  oondition  is  not  satisfied  by  hii 
getting  a  deed,  or  a  defeasible  possession,  or  a  def eotive  title. 

PaBTT  18  KOT  DXBABBED  IBOM  PbOTDTO  HoHST  AND  LlOAL  DkUHBI  bj 

the  oiroomstanoe  that  his  evidenoe  also  tends  to  prore  him  goiUy  of  a 
fnrad  in  some  other  matter  npon  whioh  his  defense  does  not  rest 

Pa&TT  18  NOT  BSTOPPED  TO  ShOW  THAT    HI8  ADVXBaAST  HAS  TaKSV  AD- 

VANTAOB  of  wrong  or  fraud  oommitted  against  him  toannnl  a  oontraotor 
ooQTiqranoe. 

AsBUMWiT  on  a  promisBoxy  note,  signed  by  the  defendant,  to 
be  paid  if  he  should  get  certam  land  therein  deeotibed,  other- 
wise to  be  noil  and  void.  The  plaintiff  alleged  that  the  defend- 
ant did  get  the  land  according  to  the  condition  expressed  in  the 
note,  biit  that  he  neglected  to  pay.  At  the  time  the  note  waf 
given,  Jonas  Woods,  the  plaintiff's  father,  was  in  possession  of 
the  land  referred  to  in  the  note.  On  the  day  the  note  was  giTsn, 
Jonas  Woods  executed  a  deed  of  the  premises  to  the  defendant 
This  deed  was  placed  in  the  hands  of  a  third  person,  to  be  de- 
livered to  the  defendant  upon  his  performing  certain  conditions. 
No  part  of  the  consideration  agreed  to  be  paid  by  the  defendant 
was  then  paid,  nor  did  it  appear  that  it  was  ever  paid  by  him 
afterwards.  The  plaintiff,  in  support  of  his  case,  offered  in  evi- 
dence this  deed  from  Jonas  Woods  to  the  defendant,  with  proof 
that  it  was  recorded  at  the  request  of  the  defendant,  and  that 
he  had  been  for  some  time  in  possession  of  the  land,  claiming  it 
under  the  deed.  To  rebut  this,  the  defendant  offered  evidenoe 
of  statements  made  by  the  plaintiff  showing  that  this  deed  yns 
invalid  on  account  of  the  defendant's  not  having  complied  with 
the  conditions  on  which  it  was  to  be  delivered  to  him  by  the 
third  person  in  whose  hands  it  was  placed;  and  also  that  the 
plaintiff  shortly  afterwards  advised  and  assisted  in  a  subsequent 
sale  and  conveyance  of  the  premises  by  Jonas  Woods  to  anothei 
party  who  soon  af  tex*  took  and  held  them  under  this  last-named 
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deed.  This  eridenoe  was  aflmittod  orer  fhe  objeotion  of  the 
plaintiff.  A  yerdiot  was  rendered  for  the  defendant,  and  the 
plaintiff  moTed  to  set  it  aside,  and  for  a  new  trial.  Other  faots 
appear  from  the  opinion. 

A.  W.  Sawyer  t  for  the  plaintiff. 

B,  F.  Emenon,  for  the  defendant. 

By  Oonrt,  Bxll,  J.  There  can  be  no  doubt  that  the  oonstmo- 
tion  giyen  to  the  special  agreement  upon  which  this  action  is 
founded  by  the  court  below  was  the  correct  one.  The  condition 
upon  whidi  the  money  was  to  be  paid,  namely,  **  if  the  defend- 
ant should  get  the  land,''  was  equiyalent  to  '*  if  the  defendant 
should  acquire  a  valid  title  to  the  land."  It  could  not  be  satis- 
fied by  his  acquiring  a  deed,  or  a  defeasible  possession,  or  a 
del eotiTe  title.  The  burden  was  upon  the  plaintiff  to  show  the 
truth  of  his  ayerment,  **  that  said  Kirk  did  get  the  land  afore- 
said," and  if  he  failed  to  prove  that  fact,  he  &iled  to  show  any 
ground  of  action,  and  the  defendant  was  entitled  to  a  verdict  in 
his  favor:  Pendergcui  v.  Me9erve,  22  N.  H.  109  [63  Am.  Dec. 
284].  The  plaintiff  offered  no  direct  evidence  that  the  land  was 
elEectually  conveyed  to  the^efendant,  so  that  he  got  it,  or  ac- 
quired a  valid  title  to  it.  He  offered  circumstantial  evidence 
from  which,  if  imcontradicted  or  unexplained,  a  jury  would 
have  been  authorized  and  perhaps  reasonably  bound  to  infer 
that  he  had  got  or  acquired  a  valid  title  to  the  land;  that  is, 
that  he  had  a  deed  of  the  land  duly  acknowledged  and  recorded, 
and  that  he  was  in  possession  of  the  land,  claiming  it  by  virtue 
of  that  deed.  This  evidence  was  of  course  liable  to  be  met  by 
any  competent  proof  of  other  circumstances  from  which  a  jury 
mighii  rightfully  draw  a  different  conclusion.  Such  proof  was 
offisred  by  the  defendant,  consisting  of  the  statements  of  the 
plaintiff  tiiat  his  deed  was  not  valid,  the  acts  of  the  plaintiff  ex- 
pressive of  the  same  opinion  and  claim,  and  the  fact  that  the 
property  was  held  soon  after  by  another  purchaser,  under  a  deed 
made  to  him  by  the  advice  and  assistance  of  the  plaintiff.  This 
evidence  had  clearly  a  natural  and  legitimate  tendency  to  satisfy 
a  jury  that  the  defendant  did  not  get  the  land,  even  if  he  did 
get  a  deed  and  get  possession. 

The  objection  made  to  this  evidence  was  not  well  fotmded, 
either  in  fact  or  in  law.  This  was  that  the  defendant,  having 
got  possession  of  the  deed,  and  having  had  it  recorded,  wai 
estopped  from  showing  his  own  wrong  or  fraud  in  so  doing, 
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without  haying  complied  with  the  conditions  on  which  it  was 
to  be  delivered  to  him. 

.  If  the  doctrine  relied  on  was  well  founded,  it  constitutes  no 
objection  to  the  admission  of  the  evidence  offered.  This  evi- 
dence had  no  tendency  to  show  any  wrong  or  fraud  in  the  de- 
fendant. Its  only  tendency  was  to  show  that  the  plaintiff 
denied  the  validity  of  the  deed,  treated  it  as  invalid,  and  that 
the  defendant,  by  yielding  the  possession,  had  conceded  its  in- 
validity. As  the  evidence  appears,  it  does  not  clearly  show  the 
ground  on  which  the  deed  was  claimed  or  allowed  to  be  invalid; 
but  if  the  evidence  had  shown  that  the  plaintiff  claimed  it  to  be 
Invalid  on  the  ground  of  the  defendant's  wrong  or  fraud,  in  im- 
properly gaining  possession  of  the  deed,  and  causing  it  to  be 
recorded,  that  would  not  be  evidence  of  such  fraud  or  wrong 
BO  as  to  deprive  the  defendant  of  the  use  of  the  testimony;  since 
it  is  not  the  fraud  or  wrong,  so  alleged  by  the  plaintiff,  on 
which  the  defendant  relies,  but  on  the  fact  that  the  plaintiff 
denied  the  validity  of  the  deed,  and  took  part  in  the  acts 
adopted  to  avoid  it.  Still  more  clearly  would  this  doctrine  fail 
of  any  application  in  this  case,  if  the  plaintiff's  objection  to  the 
validity  of  the  deed  rested,  not  on  the  improper  delivery  and 
recording  of  the  deed,  but  on  the  failure  of  the  conditions, 
whatever  they  were,  on  which  the  instrument  was  to  be  deliv- 
ered over  to  the  defendant.  In  that  case,  the  acts  of  the  de- 
fendant, complained  of  by  the  plaintiff,  would  be  of  no  impor- 
tance to  the  rights  of  either  party. 

It  is  undoubtedly  true  that  a  party  shall  not  be  permitted  to 
prove  his  own  fraud,  as  a  groimd  on  which  to  rest  his  action  or 
his  defense:  While  v.  Hunter,  28  N.  H.  128;  Stoiy  on  Cont  167. 
But  it  is  by  no  means  true  that  a  party  who  sets  up  a  titie  or 
defense,  which  is  honest  and  legal,  will  be  debarred  from  prov- 
ing such  defense  by  the  circumstance  that  his  evidence  tends 
also  to  prove  him  guilty  of  a  fraud  in  some  other  matter.  The 
case  does  not  clearly  show  what  was  the  nature  of  the  wrong 
which  it  was  contended  the  defendant  was  estopped  to  prove. 
But  it  is  not  true  that  a  party  is  estopped  to  prove  his  own 
wrongful  act.  There  are  many  cases  where  a  man  may  rest  his 
claim  upon  a  wrongful  act.  A  man  may  show  himself  a  tres- 
passer, and  there  is  nothing  here  which  shows  that  the  defend- 
ant was  guilty  of  any  act  of  wrong  of  a  higher  grade  than 
trespass. 

It  was  contended  that  the  defendant  could  not  set  up  any 
failure  to  obtain  a  good  title  as  a  defense  in  this  action ,  if  his  faO- 
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me  xesnltad  from  any  act  of  his  own;  if  it  was  attributable 
solely  to  his  own  neglect  to  comply  with  the  conditions  on 
which  the  deed  was  to  be  delivered.  And  in  many  cases  this 
would  be  true.  He  could  not  exonerate  himself  from  liability 
by  his  sole  act>  when  the  other  party  has  done  eyeiything  in- 
cumbent on  him  to  make  the  contract  binding.  But  ihat  hardly 
seems  the  case  which  the  defendant's  evidence  seems  designed 
to  establish.  He  did  not  contend  that  he  had  a  right  to  defeat 
the  contract  at  his  pleasure.  His  position  was  that  the  plaintiff 
had  denounced  the  deed  as  invalid;  had  treated  the  property  as 
if  the  deed  was  invalid;  had  conveyed  it  to  a  third  person,  who 
had  taken  i>osses8ion  of  it.  His  point  is,  not  that  the  defend- 
ant has  avoided  the  deed,  but  that  the  plaintiff  had  elected  to 
set  it  aside,  so  that  he  did  not  get  the  land. 

The  general  doctrine  is,  that  fraud  vitiates  all  contracts 
affected  by  it,  but  fraud  does  not  render  such  contracts  void 
absolutely.  It  renders  them  voidable,  liable  to  be  set  aside  by 
the  party  injured,  if  he  so  elects.  It  may,  notwithstanding  the 
fraud,  be  the  interest  of  the  party  designed  to  be  defrauded  to 
insist  upon  the  contract. 

We  do  not  recollect  anywhere  to  have  seen  the  position  that 
a  party  is  estopped  to  show  that  his  adversary  has  taken  adr 
vantage  of  a  wrong  or  fraud  committed  against  him  to  annul  a 
contract  or  conveyance.  This  is  all  which  the  defendant  offered 
to  show  in  this  case,  namely,  that  the  plaintiff  had  taken  ad- 
vantage of  an  assumed  fraud  or  wrong  of  the  defendant  to  annul 
the  deed  which  once  had  some  validity  or  capadiy  of  becoming 
effectual,  so  that  nothing  passed  by  it,  and  that  the  defendant 
had  yielded  to  his  election.    This  he  had  a  right  to  do. 

Judgment  on  the  verdict. 


SmTH   t;.  GrODFBET. 

[28  Mbw  HAMvaoui,  879.] 
Vajjdtxt  of  Contract  is  to  bx  Dscidkd  bt  Law  of  Placb  when  it  ii 

made;  but  no  nation  is  bound  to  recognise  or  enforce  any  oontracte  which 

are  injoriooe  to  its  own  intereeti,  or  to  those  of  iti  own  oiticene,  or 

which  are  in  fraud  of  its  laws. 
Laws  op  CoYniTRT  Havb  No  Bmniyo  Fobob  BSToifD  its  Tebritobxal 

Limits,  and  their  authority  is  admitted  in  other  states,  not  ex  proprio 

vigart,  but  ex  eomitate. 
Mjbb  Khowlbdox  op  Illxoal  Pubposb  for  Which  Goods  abs  Pubchasbp 

win  not  afiect  the  ralidity  of  the  contract  of  sale  in  the  coontry  to  whioh 
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Ihfj  •!•  to  be  tikm  and  told,  wlMre  the  goods  an  told  and  dfl&fwod  fai 
tho  gofomment  wliere  the  oontnot  is  made,  and  the  sale  theie  is  Uff^ 
and  nothing  remains  to  be  done  by  the  vendor  to  oomplete  the  transit 
tion»  and  be  is  not  in  any  way  to  be  farther  connected  with  it.  Bat  if  it 
is  an  ingredient  of  the  oootraot  between  the  parties  that  the  goods  shall 
be  illegally  sold,  or  that  the  seller  shall  do  some  act  to  assist  or  faeilitsts 
the  illegal  sale,  or  if  the  goods  are  to  be  deUvered  where  the  sale  is  pro- 
hibited, the  oootrsot  will  not  be  enforced. 
L4WB  PBOHmnKO  Sals  of  Liquobs  in  Nkw  Hampmibb  can  not  extend 
to  sales  made  in  another  state  in  which  each  sales  are  Uwfal,  where  the 
sale  is  complete  in  the  latter  state. 

Assumpsit  upon  an  accotuit  for  spiritaons  liqaors  sold  in  Bos- 
ton,  Massachusetts,  The  defendant  offered  to  show  that  the 
liquors  were  bought  to  be  sold  in  New  Hampshire  in  violation 
of  its  laws,  and  that  the  plaintiflh  knew  at  the  time  of  the  sale 
that  they  were  to  be  thns  sold.  The  court  ruled  this  eridenoe 
incompetent  to  show  a  defense  to  the  action.  There  was  a 
▼erdict  for  the  plaintiffifi»  upon  which  judgment  was  to  be 
entered  or  a  new  trial  granted,  according  to  the  opinion  of  this 
court  upon  the  corxeotneas  of  the  ruling. 

MoMurphy,  for  the  defendant. 

Wdl$  and  Baoon^  for  the  plaintiflh. 

By  Oourt,  Easxmav,  J.  There  is,  perhaps,  no  general  princi- 
ple of  law  better  established  than  that  the  validity  of  a  contract 
is  to  be  decided  bj  the  law  of  the  place  where  the  contract  ii 
made.  If  valid  there,  it  is  valid  elsewhere;  but  if  void  or  illegal 
bj  the  law  of  the  place  where  made,  it  is  void  everywhere.  This 
proposition,  as  a  general  one,  is  universally  acknowledged  and 
recognised.  The  rule,  it  is  said,  is  founded  not  merely  in  the 
convenience  but  in  the  necessities  of  nations  and  states;  for 
otherwise  it  would  be  impracticable  for  them  to  carry  on  an  ex- 
tensive intercourse  and  commerce  with  each  other.  The  whole 
system  of  agencies,  of  purchases  and  sales,  of  mutual  credits,  and 
of  transfers  of  negotiable  instruments  rests  on  this  foundation; 
and  in  sustaining  the  principle,  there  seems  to  be  a  unanimous 
consent  of  all  courts  and  jurists,  foreign  and  domestic:  Story's 
Confl.  Ii.,  sec.  242;  2  Kenfs  Com.  454;  DyerY.  Hunt,  5  N.  H. 
401;  Douglass  v.  Oldham,  6  Id.  150;  Bliss  v.  Houghian,  18  Id. 
126;  Drench  v.  Mall,  9  Id.  187  [82  Am.  Dec.  841] ;  Sessions  v.  LU- 
tf0,  9  Id.  271;  Bank  of  United  States  v.  DonaUy,  SPet.  861;  WU- 
coos  V.  Euni,  18  Id.  878;  PearsaU  v.  Duright,  2  Mass.  88  [8  Am. 
Dec.  86];  Smith  v.  Mead,  8  Conn.  258  [8  Am.  Dec.  188];  IHm- 
by  V.  F^mer,  1  Bing.  N.  0.  161;  Van  Schaiibk  v.  Edwards,  % 
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Johns.  Oml  866;  Jb9e$  r.  Hodgdon^  7  T.  B.  987;  iSterroiw  t. 
Jemme^  2  Stra.  782. 

Bat  there  are  some  exoeptiona  to  this  role,  and  among  them 
is  this,  that  no  nation  is  bound  to  recognize  or  enforce  any  con- 
tracts which  are  injnrions  to  its  own  interests,  or  to  those  of  its  \ 
own,  dtiflens,  or  which  are  in  fraud  of  its  Liws.  The  laws  of  a 
oountiy  have  no  binding  force  beyond  its  territorial  limits,  and 
their  authority  is  admitted  in  other  states,  not  ex  propria  vigors^ 
but  ex  comitate^  and  eyeiy  community  must  judge  for  itself  how 
far  this  comity  shall  be  permitted  to  interfere  with  its  domestic 
interests  and  policy:  Story's  Confl.  L.,  sec.  241;  2  Kent's  Com. 
467;  Andrews  ▼.  Pond,  18  Pet.  66.  Chancellor  Kent  says:  **  No 
people  are  bound  to  enforce  or  hold  yalid  in  their  courts  of  jus- 
tice any  contract  which  is  injurious  to  their  public  rights,  or 
offends  their  morals,  or  conb^Tenes  their  policy,  or  violates  a 
public  law:"  2  Kent's  Com.  468.  Stoiy  uses  this  language:  "Con- 
tracts which  are  in  evasion  or  fraud  of  the  laws  of  a  country,  or 
of  the  rights  or  duties  of  its  subjects,  contracts  against  good 
morals,  or  against  religion,  or  against  public  rights,  and  con- 
tracts opposed  to  the  national  policy  or  national  institutions,  are 
deemed  nullities  in  cTery  countiy  affected  by  such  considera- 
tions:" Story's  Confl.  L.,sec.  244.  And  these  views  are  sustained 
by  the  following,  among  other  authorities:  WhiiUon  ▼.  Stodder, 
8  Mart  (La.)  96  [18  Am.  Dec.  281];  Greenwood  ▼.  OurHa,  6 
Mass.  868  [4  Am.  Dec.  146];  Blanchard  ▼.  BusaeU,  18  Id.  1  [7 
Am.  Dec  106];  DeSobrey  t.  DeLauOre,  2  Har.  &  J.  198  [8  Am. 
Dec.  686];  Thnuher  ▼.  ISverU,  8  Gill  &  J.  234;  Ohio  Ins.  Co.  ▼• 
JEUmofuon,  6  La.  296.  What  shall  be  held  to  be  injurious  to 
the  rights  of  a  state  or  its  dtijeens,  or  against  public  morals,  or 
in  evasion  or  fraud  of  the  laws  of  a  countiy,  and  how  far  courts 
shall  go  in  sustaining  this  exception  to  the  general  rule  which 
all  admit  to  be  so  almost  universal  and  important  in  its  applica- 
tion, is  not  in  all  cases  so  clear. 

In  Eolman  v.  Johnaon,  Cowp.  841,  which  is  a  leading  case 
iqpon  the  question,  goods  were  sold  in  France  by  a  Frenchman 
to  an  Englishman,  for  the  known  purpose  of  being  smuggled 
into  England,  and  it  was  held  that  the  Frenchman  could  main- 
tain a  suit  in  England  for  the  price  of  the  goods,  upon  the 
ground  that  the  sale  was  complete  in  France,  and  that  the 
vendor  had  no  connection  with  the  smuggling  transaction. 
The  contract,  said  the  court,  was  complete,  and  nothing  was 
left  to  be  done.  The  seller,  indeed,  knew  what  the  buyer  was 
going  to  do  with  the  goods,  but  he  had  no  concern  with  the 


Digitized  by  LjOOQiC 


820  Smith  v.  Qodfbst.  [N.  H 

transftotion  itaelf  •  A  similar  decision  yraa  made  in  PeOecai  t. 
AugeU,  2  Cromp.  M.  &  B.  811.  These  cases  both  arose  out  of 
contracts  made  for  the  sale  of  goods  intended  as  a  breach  of 
the  revenue  laws,  and  although  in  the  latter  case  some  stress 
seems  to  have  been  laid  upon  that  fact,  stUl  the  opinion  of  the 
court  did  not  rest  upon  that  ground.  In  TerriU  v.  BartleU,  21 
Yt.  189,  which  was  an  action  growing  out  of  the  sale  of  spiritu- 
ous liquors,  begun  in  New  York,  but  completed  in  Vermont. 
Bedfield,  J.,  in  speaking  of  the  case  of  Holman  v.  Johnson, 
supra,  says  he  should  have  no  doubt  that  an  action  would  lie  in 
the  courts  of  Vermont,  where  the  sale  and  deliveiy  were  both 
made  in  another  state,  and  the  seller  did  nothing  to  promote 
the  illegal  object  except  what  was  necessaiy  to  pursue  his  own 
lawful  business  in  the  foreign  state,  although  he  might  have 
known  the  illegal  purpose  contemplated  by  the  vendee.  See 
also,  to  the  same  point.  Merchants'  Banky.  Spalding,  12  Barb.  302. 
The  doctrine  of  these  and  other  cases  is,  that  the  mere  knowl* 
edge  of  the  illegal  purpose  for  which  goods  are  purchased  will 
not  affect  the  -^^diiy  of  the  contract  of  sale  in  the  country  to 
which  they  are  to  be  taken  and  sold.  If  the  goods  are  sold  and 
delivered  in  the  government  where  the  contract  is  made,  and 
the  sale  there  would  be  legal,  and  nothing  remains  to  be  done 
by  the  vendor  to  complete  the  transaction,  and  he  is  not  in  any 
way  to  be  further  connected  with  it,  an  action  can  be  maintained 
for  the  recovery  of  the  price.  But  if  it  enters  at  all  as  an  in- 
gredient into  the  contract  between  the  parties  that  the  goods 
shall  be  illegally  sold,  or  that  the  seller  shall  do  some  act  to 
assist  or  facilitate  the  illegal  sale,  the  contract  will  not  be  en- 
forced. Or  if  the  goods  are  sold  to  be  delivered  in  the  place 
where  the  sale  is  prohibited,  the  purchaser  will  not  be  held 
liable.  The  sale  in  such  instance  would  not  be  complete  in  the 
foreign  state,  and  the  contract,  being  repugnant  to  the  law  of 
the  country  which  made  the  prohibition,  could  not  there  be  en- 
forced, ^e  principle,  as  we  have  above  stated  it,  will  not,  we 
think,  be  found  to  be  controverted  by  any  well-considered  case. 
It  has  been  animadverted  upon  by  some  elementary  writers,  but 
they  all  admit,  we  believe,  that  such  is  the  law.  There  are 
cases  which  hold  that  where  a  sale  is  made  in  a  state  or  country 
of  goods  to  be  used  in  the  same  country  in  violation  of  law, 
and  the  seller  is  aware  of  the  illegal  purpose  at  the  time,  he  can 
not  enforce  his  contract  in  the  courts  of  that  country.  But 
these  authorities  do  not  extend  to  contracts  made  in  a  foreign 
state,  where  the  sale  and  use  is  legaL 
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It  may  be  observed,  also,  that,  as  a  general  role,  where  goods 
have  been  sold  and  delivered,  the  vendor  has  no  longer  any  con- 
trol over  them;  and  although  the  purchaser  may,  at  the  time  of 
the  purchase,  intend  to  sell  them  in  another  state  in  violation 
of  the  law  of  that  state,  yet  he  may  subsequently  change  his 
purpose,  and  the  goods,  notwithstanding  the  original  intention, 
may  be  disposed  of  elsewhere  in  strict  conformity  with  law. 
With  us  the  principle  is  -established  that  the  consideration  to 
be  paid  for  spirituous  liquors  sold  without  license  can  not  be 
recovered.  The  sale  being  prohibited  by  statute,  and  the  vendor 
being  liable  to  a  criminal  prosecution  for  the  selling,  the  tra£Bo 
is  made  illegal,  and  contracts  in  respect  to  it  can  not  be  en- 
forced. Wherever  an  indictment  can  be  sustained  for  the  ille« 
gal  sale,  there  the  price  can  not  be  recovered:  Prayy,  Burbank^ 
10  N.  H.  377;  CaldtoeU  v.  WerUwarth,  U  Id.  431;  Lewis  v.  Wdch, 
Id.  294. 

But  these  laws,  prohibiting  the  sale  of  liquors  in  this  state, 
can  not  extend  to  independent  acts  done  beyond  our  limits. 
These  plaintiffs  made  this  sale  in  Massachusetts,  where  they  had 
a  right  to  make  it  by  the  laws  of  that  state.  It  was  there  a  law- 
ful business,  and  whatever  difference  of  opinion  may  exist  in 
T^;ard  to  the  traffic,  they  had  a  right  to  pursue  the  business  if 
they  saw  fit.  If  they  had  been  indicted  here  for  the  sale,  and 
had  appeared  to  defend  the  indictment,  it  is  plain  that,  unless 
the  government  could  show  them  in  some  way  connected  with 
the  transaction,  so  as  to  make  out  the  sale  to  have  been,  in  law, 
in  this  state,  no  conviction  could  be  had.  There  is  no  pretense 
that  they  could  be  indicted  for  sales  made  by  the  defendant 
himself,  in  which  they  had  no  agency;  and  so  long  as  the  whole 
transaction  by  the  plaintiffs  was  completed  in  Massachusetts, 
and  they  had  no  connection  with  the  matter  except  to  sell  and 
deliver  the  spirit  in  that  state,  it  is  very  clear  that  no  indict- 
ment could  be  sustained  against  them  in  this  state  for  that  act, 
whatever  may  have  been  their  knowledge  as  to  the  defendant's 
intentions.  And  if  an  indictment  could  not  be  sustained,  and 
no  penalty  enforced  against  them,  then  there  would  be  a  failure 
to  show  the  contract  illegal,  and  the  case  would  not  come  within 
our  principle  of  illegal  sales;  the  test  of  an  illegal  sale  being 
the  liability  of  the  vendor  to  the  penalty  of  the  statute. 

The  case  finds  this  sale  to  have  been  completed  in  Massaohn- 
lette,  and  there  is  nothing  showing  the  plaintiffs  to  have  been 
in  any  way  connected  with  the  sales  in  this  state.  There  is 
Bo4hiiig,in  fact,  that  shows  that  they  had  any  knowledge  of  tha 
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intention  of  the  defendant;  bat  the  proposition  to  show  knowt 
edge  as  a  defense  yraa  the  question  upon  the  trial,  and  we  haie 
so  treated  it;  and  we  are  of  opinion  that  the  ruling  of  the  court 
in  excluding  the  evidence  was  oorrect,  and  that  there  should  be 
judgment  on  the  verdict. 

Law  op  Plaob  whxbb  Comtbaot  n  Mads  ob  n  to  bb  Pbbvobmbd  Oof* 
BBN8:  BmtghUtUng  v.  BaU,  60  Am.  Dec  331,  note  333;  Speed  v.  Jftqr,  66  U. 
640,  note  642,  where  other  oeaes  are  collected.  A  contract  vmlid  where  made 
will  be  enforced  ererywhere  ebe:  Fergumm  v.  Clfford^  37  N.  H.  07»  dting 
the  priasipftl  case. 

BcLB  or  CoMXTT  WHXBB  THEBB  18  CoNruoT  OF  Law8  can  not  prevail 
io  as  to  allow  a  foreign  law  to  ooonteraot  a  general  prohibitory  law  whieh 
regulates  the  policy  of  the  state,  or  in  which  all  the  citiiens  of  the  state  aie 
interested:  Mahomer  v.  Hooe,  48  Am.  Dec  706,  note  716. 

Pbnal  Statutbs  or  Onb  Statb  abb  not  in  Fobcb  bbtovd  LnaxBof  the 
state  which  enacted  them:  SHfoU  Bank  t.  Kidder,  86  Am.  Dec  354;  Did- 
mm  T.  Diekmm,  24  Id.  444;  ScovOU  v.  Cai\/ield,  7  Id.  467. 

Ko  CouBTBT  WILL  EvfOBCB  Co5TBAOT  Madb  Bubwbbbb  if  ths  eolons* 
ment  wonld  be  to  its  injury:  Himie  v.  Braxealtet  32  Am.  Dec  307,  note  310^ 
where  other  oases  are  colleoted. 

FoBBioK  Laws  can  kot  fbb  Sb  OntXATX  Bztbaxbbbitobiallt:  Smted  t. 
Hwmgt  22  Am.  Dec  41. 


Emeby  v.  Bebby. 

(38  5sw  HaiDSBIBS,  47S.] 

Airr  Act  Wbioh  Btxncbs  Oohtbol  otbb  PBorsBrr  of  Dbobabbd  FBBtoVi 
without  legal  right  to  ezerdse  snch  control  being  dbown,  makes  a  parly 
sxeroising  it  an  ezeentor  in  his  own  wrong  as  against  oreditocs;  b^ 
acts  of  necessity  or  humanity,  by  which  apenoo  does  not  assume  to  hafs 
any  control  over  the  property  more  than  others,  will  not  oonstitnte  htm 
an  executor  de  mm  tart, 

FiXHBB  RBsiDnra  nr  Nbw  Hampshibb  Who  Has  nr  ms  PossBaBioxr  Momr 
Bblonqiko  TO  EsTATB  of  hii  son,  who  died  in  another  state,  may  be 
charged  by  a  creditor  of  the  deceased  as  an  ezeeutor  de  eon  tori  when 
there  is  no  evidence  to  show  fcur  what  purpose  the  money  was  ssnt  te 
him,  or  that  any  person,  either  in  New  Hampshire  or  elsewhere,  has  say 
right  to  legal  control  over  it. 

ExBOUTOB  DB  SoK  ToBT  MAT,  It  Sebms,  Ducbabgb  Himsbut  from  Uafaili^ 
as  such  by  taking  out  letters  of  administration. 

9TATUTB8  OP  SiBTEB  StATB  GAK  KOT  BB  PBOVBD  BT  PaBOL. 

Pbiktbd  Volumb  or  Statutbs  or  Sistbb  Atatb,  purporting  on  its  fMS  It 
have  been  printed  by  its  authority  and  to  contain  its  laws,  should  be  ad* 
mitted  as  prima  fotcie  evidence  to  show  what  those  laws  arc 

Hbbblt  Clbbioal  Ebbob  or  Clbbk  or  Coubt  nr  llAUira  ur  Bboobb 
may  be  corrected  by  the  docket,  by  the  order  d  the  court,  without  mo* 
tk»  or  notioe  to  either  par^. 
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Dam  on  a  judgment  alleged  to  haTo  been  rendered  in  tha 
district  court  for  the  western  district  in  the  state  of  Maine,  in 
faTor  of  the  plaintiff  against  Joseph  Beny,  deceased,  who  was 
the  son  of  the  defendant  in  this  action.  The  pleas  were:  1. 
Nul  Hd  record;  2.  Ne  unques  executor.  Asa  Low,  esq.,  whose 
testimony  is  referred  to  in  the  opinion,  was  called  by  the  plaint- 
iff, and  testified  that  he  was  a  practicing  attorney  and  coun- 
selor in  the  state  of  Maine,  and  knew  the  laws  of  that  state,  and 
that  by  a  statute  of  that  state,  passed  in  1852,  the  former  dis* 
trict  courts  had  been  abolished,  and  their  powers  and  authority, 
and  the  business  pending  therein,  and  the  records  and  files  per- 
taining thereto,  had  been  transferred  to  the  supreme  judicial 
court,  and  that  the  clerk  of  that  court  had  the  custody  of  the 
records  and  files  of  the  former  district  courts.  The  other  tacts 
appear  from  the  opinion. 

Jordan^  for  the  plaintiff. 

Christie  and  Kingman^  lot  the  defendant. 

By  Court,  Easthan,  J.  In  examining  the  questions  pre* 
sented  by  this  case,  we  shall  pursue  the  order  taken  in  the 
argument,  and  consider,  first,  the  ruling  of  the  court  by  which 
a  verdict  was  taken  for  the  defendant  upon  the  issue  to  the 
jury.  It  may  be  stated,  in  general  terms,  that  at  common 
law  an  executor  de  mm  tori  is  one  who,  without  any  authority 
from  the  deceased  or  the  court  of  probate,  does  such  acts 
as  belong  to  the  office  of  an  executor  or  administrator;  and 
it  is  said  that  all  acts  of  acquisition,  transferring,  or  pos- 
sessing of  the  estate  of  the  deceased  will  make  an  executor 
de  wn  tori,  because  these  are  the  only  indicia  by  which  creditors 
know  against  whom  to  bring  their  actions:  2  Bac.  Abr.  887,  and 
authorities  there  cited.  Our  statute  provides  that  **  if  any  per* 
son  shall  unlawfully  intermeddle  with,  embezzle,  alienate,  waste, 
or  destroy  any  of  tiie  personal  estate  of  a  deceased  person,  he 
shall  stand  chargeable  and  be  liable  to  the  actions  of  the  cred- 
itors and  others  aggrieved,  as  executor  in  his  own  wrong,  to 
double  the  value  of  the  estate  so  intermeddled  with,  embezsded, 
alienated,  wasted,  or  destroyed:"  B.  S.,  c.  158,  sec.  15.  What 
precise  acts  shall  be  deemed  an  intermeddling  so  as  to  charge 
a  person  as  executor  in  his  own  wrong  has  never,  so  far  as 
we  are  advised,  been  directly  passed  upon  by  the  courts  of 
this  state.  The  question  has  incidentally  arisen  in  two  or 
three  oases,  but.  no  definite  decision  has  been  made:  Pickering 
V.  Coleman,  12  N.  H.  148;  Leach  v.  PiUebury,  15  Id.  187.    In 
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the  latter  of  these  oases  it  was  said  that  ''it  seems  that  the 
single  act  of  receiying  and  paying  out  a  sum  of  money  be- 
longing to  the  estate  of  an  intestate  will  make  a  i>erson  an 
executor  de  9on  tori,  so  hx  that  he  may  be  charged  as  such." 

If  a  stranger  gets  possession  of  the  goods  of  the  deceased 
before  probate  of  the  will,  he  may  be  charged  as  executor 
in  his  own  wrong:  Eead'8  Case,  5  Co.  83  b;  Salk.  313,  pi.  19; 
Stokes  V.  Forier,  Dyer,  166  b;  Boll.  Abr.  918.  And  Mr.  Jus- 
tice Buller,  in  Hdwards  t.  Earben,  2  T.  E.  597,  says:  "In 
short,  eyery  intermeddling  after  the  death  of  the  party  makes 
the  person  so  intermeddling  an  executor  de  son  tort.**  And 
the  same  learned  justice,  in  Fadget  v.  Friesi,  Id.  97,  says:  "  It  is 
clear,  from  all  the  cases,  that  the  slightest  circumstance  of  inte^ 
meddling  will  make  an  executor  de  son  tori.** 

The  case  Fadget  t.  Ftiest,  supra,  and  the  authority  of  8loke$ 
▼.  Forler,  supra,  are  cited  and  approved  by  Williams,  in  his 
note  2  to  Osborne  y.  Sogers,  1  Saund.  265.  A  careful  exam- 
ination of  the  authorities  will,  we  think,  show  that  as  between 
a  creditor  of  the  deceased  and  a  person  who  may  intermed- 
dle with  his  goods,  very  slight  acts  indeed  will  make  him 
liable  as  executor  de  son  tort.  Acts  of  necessity  or  humanity, 
such  as  locking  up  his  goods,  burying  the  corpse  of  the  deceased, 
or  feeding  his  cattle,  and  similar  acts  of  charity,  by  which  a 
person  does  not  assume  to  have  any  control  over  the  property 
more  than  others,  will  not  constitute  a  person  executor  in 
his  own  wrong:  2  Bac.  Abr.  288;  2  Bla.  Com.  507;  Stokes  t. 
Forter,  supra.  But  where  one  possesses  himself  of  the  goods 
of  the  deceased  for  the  purpose  of  taking  care  of  them,  the 
object  of  the  possession  must  be  made  to  appear  before  he 
can  be  discharged  from  the  responsibility  arising  from  bis  pos- 
session: Hubble  Y.  Fogartie,  3  Bich.  413  [46  Am.  Deo.  775]. 

The  best  rule  that  occurs  to  us  that  can  be  hud  down  upon 
the  subject  is  this,  that  all  acts  which  assume  any  partioolar 
•ontrol  over  the  property,  without  legal  right  shown,  will  make 
a  person  executor  in  his  own  wrong,  as  against  creditors.  Any 
act  which  evinces  a  legal  control,  by  possession,  direction,  or 
otherwise,  will,  imexplained,  moke  him  liable.  And  this  positioB 
the  authorities  seem  fully  to  sustain :  2  Bac.  Abr.  387 ;  Meacts  Case, 
5  Co.  33  b;  Edwards  v.  Harben,  2  T.  B.  597;  Fadget  v.  Friest,  Id. 
97;  Campbell  v.  Ibusey,  7  Cow.  64;  Whiie  v.  Mann,  26  Me.  361; 
WUsanY.  HudBcm,  4  Harr.  (Del.)  168;  Hubble y.  Fogartie,d'BicL 
413  [45  Am.  Dec.  775];  Osborne  v.  Eogers,  1  Saund.  266,  note. 
Mawntford  t   Oibson,  4  East,  441,  and  the  other  cases  cited  faj 
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the  defendant's  oonnael,  will  not,  we  think,  wlien  cazefolly  ex- 
amined, be  fonnd  to  conflict  with  these  views. 

The  evidence  in  this  case  was  competent  to  show  the  defend- 
ant executor  in  his  own  wrong,  and  liable  under  oar  statute. 
It  tended  to  show  that  the  defendant  had  in  his  possession  four 
hundred  dollars,  money  which  he  had  received  from  the  estate 
of  his  son,  Joseph  Berry,  who  was  an  allied  debtor  of  the 
plaintiff,  and  who  died  in  California.  He  received  it  through  a 
draft  on  Boston,  sent  by  a  Mr.  Matthews  from  San  Francisco. 
The  object  for  which  the  money  was  sent  is  not  stated.  It  was 
sent  to  the  defendant,  subject  to  no  order  of  the  deceased,  or 
of  any  administrator  or  executor  of  his  in  California.  Matthews 
would  appear  to  have  been  acting  as  the  friend  of  the  deceased, 
and,  without  any  administration  upon  the  estate,  to  have  taken 
upon  himself  to  send  the  avails  of  the  property  of  the  deceased 
to  his  father  in  this  state. 

The  case  finds  Berry  to  be  dead.  It  finds,  in  effect,  that  the 
four  hundred  dollars  belongs  to  his  estate,  and  that  the  same  is 
money,  in  the  hands  of  the  defendant  in  this  state.  It  does  not 
appear  that  any  administrator,  executor,  creditor,  or  heir  in  Cal- 
ifornia has  any  right  to  the  property,  or  to  its  control.  Nor 
does  it  appear  that  it  was  sent  to  this  state  by  authority  of  any 
will  or  the  decree  of  any  probate  court.  Neither  is  anything 
disclosed  in  the  case  by  which  it  appears  that  any  one  in  this 
state  or  elsewhere  has  any  right  to  any  legal  control  over  it.  It 
is,  then,  simply  personal  property  of  the  deceased  in  this  state, 
in  the  hands  of  the  defendant,  subject  to  the  rights  or  interfer- 
ence of  no  one,  except  as  the  statute  shall  point  out.  Being 
within  our  jurisdiction,  under  such  circumstances  it  may  prop- 
erly be  administered  upon  in  this  state,  for  the  benefit  of  the  heirs 
and  creditors  residing  here. 

There  has  been  no  administration  upon  the  estate  of  the  de- 
ceased in  this  state,  and  the  defendant  is  the  only  person  shown 
to  have  intermeddled  with  the  property  here.  He  is  the  only 
one  who  has  had  it  in  his  possession  and  exercised  control  over 
it,  and  we  infer  from  the  facts  stated,  has  declined  to  surrender 
the  property  or  take  out  letters  of  administration  upon  the  es- 
tate. If  the  defendant  desires  to  avoid  the  penalty  prescribed 
by  the  statute,  it  seems  that  it  may  be  done  by  his  now  taking 
out  letters  of  administration:  ShiUebar  v.  Wyman,  15  Mass.  322. 

We  are  the  better  satisfied  with  the  conclusion  to  which  we 
arrived,  as  to  the  liability  of  this  defendant,  from  comparing  the 
Motion  of  the  statute  already  cited  with  the  twelfth  section  of 
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{he  same  bhapter.  The  latter  proTides  that  ''no  person  shall 
intermeddle  with  the  estate  of  any  person  deceased,  or  act  aa 
the  executor  or  administrator  thereof,  or  bo  considered  as  having 
that  trust,  until  he  shall  haye  given  bond  to  the  judge,  vnth  suf- 
ficient sureties,  in  such  reasonable  sum  as  he  shall  approve, 
upon  condition,"  etc.  While  this  section  provides  that  no  per- 
son shall  intermeddle  vnth  the  estate  of  any  person  deceased 
without  giving  bond,  the  fifteenth  provides  that  if  any  person 
shall  unlawfully  intermeddle  vnth  the  personal  estate  of  any 
deceased  person,  he  shall  stand  chargeable  as  executor  in  hia 
Q^D.  vnrong.  The  two  sections  taken  together  would  seem  to 
show  that  when  the  legislature  speak  of  an  unlawful  intermed- 
dling, they  mean  all  such  as  takes  place-vnthout  giving  bond  as 
administrator  or  executor. 

Having  arrived  at  the  result  to  which  we  have,  we  might  omit 
giving  any  opinion  upon  the  competency  of  the  plaintifTs  evi- 
dence to  sustain  the  issue  to  the  court.  But  as  the  case  will  proV 
ably  be  tried  again,  we  think  it  but  proper  that  some  intimation 
should  be  given  as  to  the  other  questions  presented,  as  desired 
by  the  defendant's  counsel;  especially  as  we  are  of  opinion  that 
a  portion  of  the  plaintiff's  evidence  is  clearly  defective.  The 
testimony  of  Mr.  Low  to  prove  the  change  in  the  organization 
of  the  courts  of  the  state  of  Maine  was  inadmissible.  The  writ- 
ten or  statute  laws  of  a  foreign  government  must  be  verified  in 
the  same  manner  as  foreign  judgments:  by  the  exemplification 
of  a  copy  imder  the  great  seal  of  state,  or  by  a  sworn  copy. 
Unwritten  laws  may  be  shown  by  parol  evidence:  Watson  v. 
WdUcer,  23  N.  H.  471;  Church  v.  Eubbart,  2  Oranch,  237;  Bayn- 
ham  V.  Canton,  8  Pick.  293;  Packard  v.  Hill,  2  Wend.  411; 
Lincoln  v.  BatteUe,  6  Id.  475;  1  Oreenl.  Ev.,  sec.  488.  How 
far  the  several  United  States  shall  be  governed  by  these  princi- 
ples when  applied  to  themselves  is  not  fully  agreed.  Upon 
strict  rules  of  evidence,  the  laws  of  one  state  can  be  proved  in 
the  courts  of  another  only  as  foreign  laws;  each  state  being 
sovereign  and  independent  in  all  things  not  surrendered  to  the 
general  government  by  the  constitution.  The  relations  of  the 
several  states  to  each  other  are  those  of  foreign  states  in  close 
friendship,  and  they  are  liable  to  be  treated  by  each  other, 
except  so  far  as  governed  by  the  constitution  of  the  United 
States,  as  foreign  independencies:  1  Greenl.  Ev.,  sees.  489, 604; 
JfiZfo  V.  Duryea,  7  Cranch,481;  Hampton  v.  McGonnell,  3  Wheat 
234.  It  seems  that  the  rule  in  New  York  and  Connecticut,  and 
some  other  states,  requires  the  statutes  of  sister  states  to  be 
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proved  in  the  same  manner  as  foreign  laws:  Packard  v.  WU,  2 
Wend.  411;  BrackeU  v.  NorUm,  4  Conn.  517,  521  [10  Am.  Deo. 
179];  Hemsiead  v.  Beed,  6  Id.  480;  State  v.  TurUty,  2  Hawks, 
441  [11  Am.  Dec.  779];  Bailey  v.  McDonnell,  2  Harr.  (Del.)  34; 
Van  Buskirk  t.  Muloch,  8  Hair.  (N.  J.)  184. 

Bufc  it  has  been  otherwise  held  in  the  supreme  court  of  the 
United  States,  and  in  the  courts  of  seyeral  of  the  respectiye 
states.  With  them  it  has  been  decided  that  a  printed  volume^ 
purporting  on  the  face  of  it  to  contain  the  laws  of  a  sister  state, 
is  admissible  as  prima  facie  evidence  to  prove  the  statute  law% 
of  that  state:  Young  v.  Bank  of  Alexandria,  4  Cranch,  384^ 
Thompson  v.  Mwsser,  1  Dall.  458;  Thomas  v.  Davis,  7  B.  Mbn^ 
227;  Baynham  v.  Canton,  8  Pick.  293;  Comparet  v.  Jernegan,  S 
Blackf.  375;  Biddis  v.  James,  6  Binn.  321  [6  Am.  Deo.  456]; 
Kean  v.  Bice,  12  Serg.  &  B.  203;  Eanrick  v.  Andrews,  9  Port.  9; 
Mullen  V.  Morris,  2  Pa.  St.  85;  Clark  v.  Bank  of  Misskwfpi,  10 
Ark.  516;  State  v.  Stade,  1  D.  Chip.  303;  TdyJxyr  y^  Bank  oj 
Alexandria,  5  Leigh,  471;  Alien  v.  Watson,  2  HiU  (S.  C),  319. 
But  notwithstanding  the  difference  of  opinion  existing  among 
learned  jurists  as  to  the  admissibility  of  a  printed  volume  pur- 
porting to  contain  the  statutes  of  a  sister  state  ao  prima  facie 
evidence  of  the  written  laws  of  such  state,  the  authorities  ap- 
pear to  be  uniform  that  such  statutes  can  not  be  proved  by 
parol:  Baynham  v.  Canton,  3  Pick.  293;  Compared  v.  Jemegan, 
5  Blackf.  375.  And  indeed,  most  of  the  authorities  before 
cited  are  applicable  to  this  position. 

Of  course  that  part  of  the  testimony  of  Mr.  Low  which  was 
introduced  to  show  the  change  in  the  organizatijn  of  the  courts 
could  not  be  admitted;  for  the  change  waa  made  by  express 
statute,  and  formed  a  part  of  the  written  lawa  of  the  state.  His 
testimony  in  this  and  other  respects,  so  far  as  it  went  to  show 
statute  provisions,  was  inadmissible.  But  we  think  we  ought 
to  hold  that  a  printed  volume  of  the  statutes  of  a  sister  state, 
purporting  upon  its  &ce  to  have  been  printed  by  its  authority 
and  to  contain  the  laws  of  the  state,  should  be  admitted  as 
prima  facie  evidence  to  show  what  those  laws  are.  Such  a 
course  seems  called  for  by  the  great  convenience  and  saving  of 
expense  that  it  will  afford  to  parties,  and  by  that  confidential 
relation  which  exists  between  the  states.  The  role,  too,  would 
seem  to  be  almost  entirely  free  from  any  danger  of  abuse,  and 
error  or  imposition  could  easily  be  detected. 

But  the  exception  taken  to  the  amendment  of  the  record  of 
the  judgment  can  not  prevail;  that  is,  if  we  assume  that  tha 
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powers  and  reoords  of  the  disiiiot  court  were  transferred  to  the 
supreme  judicial  court.  The  amendment  was  made  to  ooire- 
spond  with  the  minutes  upon  the  docket.  It  was  to  cure  a  defect 
in  the  record  which  had  been  erroneously  made  by  the  clerk; 
and  the  order  for  the  amendment  was  that  it  be  made  by  stating 
the  facts  as  they  appeared  upon  the  docket.  The  error  was 
merely  clerical,  and  one  which  the  court  could  order  corrected 
without  motion  or  notice  to  either  parfy. 

It  appears,  also,  by  the  testimony  of  Mr.  Low,  that  the  facts 
fully  warranted  the  amendment.  He  appeared  by  the  direction 
and  employment  of  the  defendants,  and  answered  to  the  action 
as  attorney  for  them.  Had  there  been  no  appearance,  the  judg- 
ment would  not  haTC  been  good  beyond  the  limits  of  the  state. 
If  a  judgment  is  rendered  against  a  defendant  residing  out  of 
the  state  where  the  suit  is  pending,  it  will  be  inoperative  beyond 
the  limits  of  the  state  where  it  is  rendered,  unless  the  court 
obtain  jurisdiction  of  the  defendant's  person.  But  if  a  defend- 
ant voluntarily  submits  to  the  jurisdiction  of  the  court  by  ap- 
pearing and  defending  in  person  or  by  attorney,  he  can  not  in 
this  state  question  the  validity  of  the  judgment  which  that  court 
might  have  rendered  against  him:  Daumer  v.  Shaw,  22  N.  H. 
277,  281. 

Verdict  set  aside  and  new  trial  granted. 

Validitt  07  Acts  or  Ezeoutob  db  Son  Tobt:  See  WwJtforli*  Adm*r  t. 
SuUivan,  58  Am.  Deo.  305;  note  to  AmM  v.  Arnold,  55  Id.  438,  where  this 
■ubject  is  diflcuBsed. 

Liability  of  Exboutob  db  Sok  Tobt:  See  note  to  Arnold  v.  Arnold,  55 
Am.  Deo.  438.  Whoever  oomes  into  the  possession  of  property  of  an  int^ 
tate  after  his  death  is  responsible  for  it  to  the  administrator  when  appointed: 
Cullen  v.  0*Htira,  4  Mich.  136,  citing  the  principal  case. 

Court  aiat  Correct  Mistakes  in  its  Records  made  by  its  recording 
officer,  either  on  suggestion  or  motion  of  those  interested,  or  opon  its  own 
certain  knowledge  and  mere  motion:  Lewis  v.  Hom,  59  Am.  Deo.  49.  Clerical 
errors  may  be  amended  by  the  coart  even  after  the  term  at  which  the  jndg* 
ment  was  rendered  has  expired:  WhUweUv,  Emory,  Id.  220. 

Court  of  Changebt  will  not  Intebfebe  to  Cobregt  Mistake  mnds 
by  the  clerk  of  a  court  of  law  in  entering  its  judgment:  State  Bank  qflndif"^ 
V.  Young,  52  Am.  Deo.  501,  note  504. 

Printed  Statute-book  is  not  Conclusive  Evidence  of  acts  c<Hit»in«d 
therein,  but  may  be  corrected  by  the  original  acts  on  file  in  the  office  of  tbi 
secretary  of  state:  Spongier  v.  Jaeoby,  58  Am.  Dec  571. 

Foreign  Statutobt  Law,  how  Pboved:  See  Clarhe  v.  Bank  qf  U^f^ 
•ippi,  52  Am.  Dec.  248,  note  256,  where  other  oases  are  collected.  Printed 
copies  of  statutes  of  sister  states,  if  purporting  to  be  published  under  tns 
authority  of  the  proper  government,  are  required  to  be  admitted  in  all  p^^ 
eeedings  in  the  state  courts  as  prima  fa/dt  evidenoe:  PeopU  v.  Colder*  •* 
Mich.  87t  citing  the  principal  < 
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Russell  v.  Fabtan. 

[38  Mxw  HAXPranuB.  643.] 

Covx^AiTT  TO  Pat  Rent  on  Speoitibd  Day  Cbeatxs  No  Dxvr  nntil  the 
day  of  payment  arrives. 

Whsre  Lksse  under  Lease  Besebvino  Annual  Rent  is  Eyicted  before 
the  day  of  payment  by  one  holding  a  title  paramonnt  to  that  of  the 
lessor,  payment  on  the  day  the  rent  became  dae  to  the  person  holding 
snoh  paramonnt  title  is  a  good  defense  to  an  action  on  the  lease  for  cove- 
nant broken.  Bat  if  before  any  rent  is  paid  such  paramount  title  is  de- 
feated by  the  lessor,  he  may  maintain  an  action  for  the  rent  that  fell  due 
during  the  eviction. 

Patment  can  not  be  Shown  under  General  Issue  in  Action  of  Cove- 
nant for  rent,  except  with  a  brief  statement.  But  payment  may  be 
shown  in  such  action  under  a  special  plea  of  payment. 

CoTEHANT  upon  a  lease  for  rent.  The  eviction  referred  to  in 
the  opinion  was  by  one  Dyer,  by  the  levy  of  an  execution  upon 
the  premises,  and  the  eviction  was  terminated  by  Bussell's  ten- 
dering to  Dyer,  before  the  expiration  of  the  year  after  the  return- 
day,  the  debt  and  costs,  according  to  provisions  of  the  statute^ 
in  full  satisfaction  of  Dyer's  claim.  The  other  facts  are  stated  in 
the  opinion. 

Luford,  for  the  plaintiff. 

Bdhws  and  J.  Ecutman^  for  the  defendant. 

By  Court,  Easthan,  J.  At  the  last  term  of  this  court,  in  an 
action  between  these  parties,  for  the  recovery  of  the  rent  which 
by  the  terms  of  the  lease  fell  due  in  September,  1850,  the  court 
held  that  the  eviction  by  Dyer,  on  the  fourteenth  of  June,  1848, 
was  a  good  answer  to  an  action  for  the  rent  during  the  continu- 
ance of  Dyer's  title;  provided  the  defendant  paid  the  rent  to 
Dyer  before  the  eviction  terminated.  We  held,  also,  that  the 
eviction  terminated  by  the  tender  of  Bussell,  on  the  third  of 
November,  1848,  and  that  the  rent  due  of  September,  1850,  was 
recoverable  in  that  action.  This  action  is  brought  to  recover 
the  rent  for  the  two  preceding  years,  being  that  which  fell  due 
in  September,  1848,  eight  hundred  dollars,  and  September,  1849, 
one  thousand  dollars;  so  that  notwithstanding  the  eviction  con- 
tinued for  only  one  year  and  five  months,  yet  both  of  the  days 
of  payment  happened  within  that  time.  A  question  is  thus  pre- 
sented, whether  the  rent  can  be  apportioned  so  that  Bussell  can 
recover  for  any  part  of  the  two  years. 

In  FUchburg  Mfg.  Co.  v.  Mdvin,  15  Mass.  268,  it  was  held 
(hat  where  on  a  lease  an  annual  rent  is  reserved,  and  the  lessee 
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is  eyicted  before  the  day  of  payment  by  force  of  a  title  paza* 
mount  to  that  of  the  lessor,  no  action  lies  against  the  lessee  on 
the  covenant  for  the  rent  accruing  before  the  eviction.  Aooord- 
ing  to  the  doctrine  of  that  case,  which  is  cited  and  approved  in 
Perry  v.  Aldrich,  13  N.  H.  350  [38  Am.  Dec.  493],  this  question 
must  be  decided  against  the  plaintiff.  The  contract  was  an  entire 
one,  to  pay  the  rent  on  the  first  day  of  September  in  each  year, 
ind  in  an  action  upon  the  covenant  it  would  be  a  good  plea 
that  it  was  paid  on  those  days.  At  common  law,  rent  might  be 
apportioned  as  to  estate,  but  not  as  to  time.  A  covenant  to  pay 
rent  on  a  specified  day  creates  no  debt  until  the  day  of  payment 
arrives:  Countess  of  Plymouth  v.  Throgmorton^  1  Salk.  65;  Wood 
V.  Partridge^  11  Mass.  493;  Perry  v.  Aldrich,  ftupra. 

If,  then,  we  should  regard  the  action  as  brought  merely  to 
recover  the  rent  from  March,  1848,  to  June  14,  1848,  the  time 
of  the  eviction,  or  from  November  3, 1849,  the  time  when  the 
eviction  terminated,  to  March  following,  the  suit  would  equally 
fail,  upon  proof  of  payment  to  the  holder  of  the  paramount  title 
on  the  first  of  September,  1848  and  1849;  for  the  days  of  pay- 
ment  were  during  the  eviction,  and  there  can  be  no  apportion* 
ment.  But  there  is  no  plea  of  payment  filed  by  the  defendant; 
and  as  the  pleadings  stand,  he  can  not  show  payment  in  defense 
of  the  action.  The  contest  between  the  parties  has  been  prin- 
cipally upon  the  question  of  the  eviction.  In  an  action  of  cov- 
enant broken  for  rent,  payment  can  only  be  shown  under  the 
general  issue,  with  a  brief  statement,  or  under  a  special  plea  of 
payment:  1  Oh.  PL  423,  426;  2  Saund.  PL  &  Ev.  712;  Gould'i 
PL  329. 

Counsel  have,  however,  stated  that  the  rent  for  1849  was  paid 
to  Dyer  by  the  defendant  in  September  of  that  year,  and  they 
have  exhibited  papers  tending  to  show  that  such  was  the  fact 
And  we  think  the  defendant  should  hav^  leave  to  move  the 
common  pleas  to  amend  his  pleadings  so  as  to  show  this  pay- 
ment, if  it  was  made.  That  court  will  grant  the  motion  or  not 
as  they  shall  think  proper,  and  upon  such  terms  as  they  may 
deem  just.  There  is  no  suggestion  that  th€i  rent  for  1848  has 
been  paid  to  any  one,  and  there  is  no  valid  reason  why  the 
plaintiff  may  not  have  judgment  for  that  amount  Upon  the 
termination  of  the  eviction,  the  plaintiff  was  restored  to  all  his 
rights  under  the  lease,  and  whatever  was  not  paid  during  the 
eviction  can  be  recovered  by  him.  We  so  held  in  considering 
the  other  case, 
r  The  plaintiff  may  take  his  judgmtent  for  eight  hundred  doUata. 
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the  rent  for  1848,  and  abandon  his  claim  for  1849;  or  if  he 
elects,  the  matter  of  the  payment  of  the  one  thousand  dollars 
can  be  contested  further,  should  the  common  pleas  grant  leave 
to  plead  payment 

Should  it  be  shown  that  the  rent  for  September,  1849,  was 
duly  paid  to  Dyer,  BusseU  might,  perhaps,  sustain  an  action 
against  Dyer  for  its  recovery.  But  in  regard  to  that  question 
we  give  no  opinion. 

RiOBT  TO  Rkit  Sisibtxd  Pasbss,  on  ComrxTAKCS  of  the  land,  to  the 
giADtee:  See  MuBttff  ▼.  HoU^  55  Am.  Deo.  234,  note  241,  where  other  oeeee 
ere  collected. 

BvicnoN,  WHSN  DBmrsi  to  Claim  vor  Rkit:  See  QHm  r.  Camdoek^  5S 
Am.  Dec  374,  note  878^  where  other  ceeee  ere  oolleoted. 

Pboov  or  Patmxnt  uhdbb  Okkxral  Ibsus:  See  Orewi  t.  BUakfef^  dO 
Am.  Dec  5S,  note  69,  where  this  eabjeot  ie  dieomeed. 


MuBGH  V.  Conoobd  Railboad  GoBPOBiiTioN. 


(S8  Hkw  BAiosmBS,9J 

OvB  Kin.neyip  CoMrANT  bt  Mibblt  PBaMimKO  Akothxb  to  Usb  rr9 
BoAD  18  voT  Obuoxd  TO  PuT  RoAD  IK  RiPAiB,  or  to  make  any  change 
whatever  in  the  arrangementa  of  the  road,  or  alterations  in  the  road 
itself. 

Bailboad  Compakt  dobs  not  Assumb  Duty  to  Passbvobbs  ov  Akothbr 
BAn.BOAi>  Company  by  merely  giving  the  latter  permission  to  nse  its 
road;  nor,  it  seems»  by  contracting  to  make  its  road  safe  lor  each  passen- 
gers. The  remedy  of  a  paisengar  iigorsd  is  against  the  company  with 
whom  he  contracted. 

Bailboads  ABB  NOT  Nbobssabilt  Pubuo  Watb;  and  if  it  coold  be  inferred 
from  the  nature  of  their  chartered  powers  that  they  are  s^ch,  or  if  the 
oonrt  is  boond  to  take  notice  that  they  had  become  pnblic  corporations^ 
it  does  not  follow  that  all  their  tracks  are  pablic  w^rs. 

DunBs  OF  OwNBBs  or  Railboam  that  abb  Pcbuo  Watb  abb  OLOSBLr 
Alubd  to  those  of  towns,  which  are  boond  to  keep  in  repair  the  pob)io 
hi^ways  within  their  limits,  and  to  those  of  tnmpike  and  bridge  com- 
panies, which  are  bound  to  keep  in  repair  their  roads  and  bridges;  bat 
the  liability  of  thoee  whose  duty  it  ii  to  keep  in  repair  public  ways  is 
limited  by  the  nature  of  thoee  ways. 

OwvBBs  ov  Bailboaiw  That  abb  Pubuo  Hiohwatb  abb  Bound  to 
Makb  Suitablb  Plaobs  or  Aoons  to  their  roads,  and  keep  the  same 
in  sueh  condition  that  they  may  safely  accommodate  thoee  who  may  be 
reasonably  expected  to  use  them;  but  there  is  no  obligation  to  do  any- 
thing, either  for  the  convenience  or  safety  of  passengers,  at  points  where 
none  are  expected  to  pass. 

Bahboad  Companibs  Oooasionallt  Tbanbpobtino  Pasonobbs  ufoh 
Fbbiobt  Teainb  are  not  common  carriers  of  passengers  apoQ  sooh 
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trains,  and  are  not  ohaT^eahle  for  the  want  of  accommodatioina  nieh  m 
would  be  otherwise  jastly  required. 
Damages  fob  Neouoekcb  can  not  bb  Recovered  if  it  appears  that  the 
injury  the  plaintiff  sustained  was  in  any  degree  caused  by  his  own  Di- 
ligence or  want  of  due  care. 

Case.  The  plaintiff  was  injured  by  a  fall  into  a  passwaj 
while  be  was  proceeding  as  a  passenger  to  get  on  board  of  a 
freigbt  train  of  the  Northern  railroad,  which  was  standing  on 
a  track  of  the  defendants.  The  material  facts  and  the  ques- 
tions involved  in  the  case  are  sufficiently  set  forth  in  the  opin- 
ion. There  was  a  plea  of  the  general  issue  to  the  declaration. 
On  the  evidence  given  at  the  trial,  the  court  directed  a  verdict 
for  the  defendants,  and  it  was  agreed  that  judgment  should  be 
entered  thereon,  or  the  verdict  set  aside  and  judgment  entered 
for  such  damages  as  might  be  thereafter  assessed,  according  as 
the  opinion  of  the  superior  court  should  be  upon  the  whole  case. 

W.  H.  BarOett  and  Perley,  for  the  plaintiff. 
Oeorge  and  Ibster,  and  Quincy,  for  the  defendaata. 

By  Court,  Bell,  J.  It  is  never  neoessaiy  to  state  the  general 
law  of  the  land  in  any  pleading.  The  courts  are  bound  to  ap- 
ply the  law,  as  they  know  it  to  be,  to  the  &ct8  stated  in  the 
pleadings,  without  regard  to  any  erroneous  statement  of  the  law 
made  in  those  pleadings.  Incorrect  statement  of  the  law  may 
be  cause  of  demurrer,  but  if  no  demurrer  is  interposed,  the 
party  is  in  no  way  bound  by  that  statement,  which  will  be  merely 
disregarded.  Upon  a  careful  consideration  of  the  statement  of 
the  legal  obligations  of  the  defendants  in  this  case,  made  by  the 
plaintiff  in  his  declaration,  we  are  unable  to  assent  to  his  idea 
of  the  law  in  two  particulars.  If  we  are  right  in  our  impres- 
sions as  to  these,  the  plaintiff's  claim  will  be  left  without  any 
legal  foundation,  whatever  opinions  the  court  may  entertain  as 
to  the  other  points  raided  in  the  very  ingenious  argument  for  the 
plaintiff.  As  to  those  points,  for  this  reason,  we  have  not  felt 
it  necessaiy  to  inquire.  The  particulars  referred  to  are  these: 
1.  That  upon  the  facts  alleged,  the  defendants  owed  a  duty  to 
the  plaintiff;  and  2.  That  they  were  bound  to  furnish  a  safe 
place  for  passengers  to  get  into  the  cars,  at  every  place  where 
they,  or  other  corx>orations  using  their  road,  receive  and  take  in 
passengers.  The  relation  of  the  Northern  railroad,  who  had 
agreed  to  take  the  plaintiff  as  a  passenger  in  their  cars  to  the 
Concord  railroad,  the  defendants,  is  thus  alleged:  "At  the  time 
of  committing  the  grievances  hereinafter  mentioned,  and  baton 
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and  since,  a  certain  other  railroad  corporation,  called  the  North* 
em  niUroad,  were  in  the  rightful  use  of  said  Concord  railroad^ 
by  permission  of  said  Concord  Railroad  Corporation,  for  the  car- 
riage and  conyeyance  of  passengers  in  the  cars  of  said  Northern 
railroad.  The  eyidence  in  the  case  was  in  substantial  agreement 
with  these  allegations.  The  effect  of  these  relations  upon  the 
rights  of  the  railroads  may  be  first  looked  at.  And  we  think  it 
clear,  that  if  the  Noiihem  railroad  ask  and  obtain  the  permis- 
sion of  the  Concord  railroad  to  use  their  road,  that  permission, 
given  without  any  further  actual  contract,  draws  after  it  no  ob- 
ligation to  put  the  road  in  repair,  or  to  provide  new  or  different 
landings  or  starting-places,  or,  indeed,  to  make  any  change  in 
the  arrangements  of  the  road  whatever,  or  alterations  in  the 
road  itself.  These  railroads  stand  in  the  same  relation  to  each 
other  as  two  individuals,  one  of  whom  has  a  path  through  his 
own  land,  or  a  privilege  for  himself  and  such  as  may  obtain  his 
permission  to  use  it,  of  a  way  through  another  man's  land,  and 
the  other  has  obtained  i>ermis8ion  to  use  such  path  or  way  for 
his  own  business.  There  surely  could  not  be  any  pretense  that 
the  owner  of  the  land  or  way,  in  such  case,  was  bound,  in  con- 
sequence of  such  permission,  to  make  such  way  safe,  any  more 
than  the  owner  of  a  wood-lot,  who  had  given  a  neighbor  leave 
to  haul  his  wood  across  the  lot,  would  therefore  be  bound  to 
made  him  a  good  and  safe  way. 

If,  then,  such  permission  implies  no  duty  to  the  Northern 
railroad  to  make  or  alter  their  landings,  it  is  difficult  to  see 
on  what  principle  they  can  be  held  to  have  assumed  any  duty 
of  that  kind  to  the  passengers  in  their  cars.  Any  third  person 
who  enters  upon  the  railroad  of  which  the  defendants  are  al- 
leged to  be  ''  the  owners  and  proprietors,  at  any  other  place 
than  those  provided  for  entering  upon  their  cars,  or  for  any 
other  purpose  than  to  take  his  place  as  a  passenger  in  those 
cars,  is  prima/acie  a  trespasser; "  and  if  his  purpose  is  to  enter 
the  cars  of  the  Northern  railroad  as  a  passenger,  his  only  claim 
of  a  right  to  do  so  is  under  the  reasonable  construction  of  the 
permission  granted  to  that  corx>oration  to  use  the  Concord  rail- 
road for  the  convenience  of  themselves  and  such  passengers  as 
they  might  desire  to  convey  in  their  cars.  That  permission 
could  not,  of  course,  extend  further  in  the  case  of  such  passen- 
gers than  in  the  case  of  the  railroad  itself  — a  x>ermis8ion  to 
use  the  railroad  as  it  is. 

If  the  use  of  the  road  was  granted  to  the  Northern  nol- 
foad  upon  a  oontEact  hj  which  the  Gonoord  railroad  bound 
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themselTes  to  make  their  road  such  that  passengers  may  safely 
go  to  and  get  into  the  cars,  at  all  saoh  places  as  either  of  those 
railroads  receiyed  passengers,  it  is  not  i>erceiTed  how  such  a 
contract  could  give  to  any  passenger  who  might  suffer  damage 
from  their  neglect  to  perform  their  contract  any  right  of  action ' 
resting  on  such  contract.  Parties  who  contract  are  answerable 
to  each  other  for  the  breach  of  their  stipulations,  but  not  to 
third  persons.  It  has  never  been  supposed  that  a  passenger 
in  a  stage-coach,  who  had  been  injured  by  an  accident  resulting 
from  defects  of  the  materials  or  unfaithfulness  of  the  constroo- 
tion  of  it,  could  maintain  an  action  against  the  coach-maker, 
who  had  warranted  its  qualify  to  the  carrier.  His  remedy  is 
against  the  carrier,  and  the  maker  is  liable  to  the  carrier  alone: 
Winierboitom  ▼.  WrigfU,  10  Mee.  &  W.  109;  and  see  Thomas  y. 
Winohester,  6  N.  T.  897  [57  Am.  Deo.  455].  In  the  present  case, 
supposing  a  contract  between  the  two  railroads,  it  seems  quite 
as  dear  that  the  remedy  of  the  sufferer  is  against  the  company 
with  whom  he  has  contracted.  By  using  the  railroad  of  another 
corporation  as  a  part  of  their  track,  whether  by  contract  or  mece 
permission,  they  would  ordinarily,  for  many  purposes,  make  it 
their  own,  and  would  assume  towards  those  whom  th^  bad 
agreed  to  receive  as  passengers  all  the  duties  resulting  from  that 
relation  as  to  the  road;  and  if  accident  resulted  to  such  pooson- 
gers  from  any  failure  of  duiy  of  the  owners  of  the  road,  for  which 
they  would  be  responsible  if  the  road  was  their  own,  their 
remedy  orer  would  be  against  the  owners.  No  pririty  what* 
CTer  would  exist  between  the  passengers  of  the  Northern  rail- 
road and  the  Concord  railroad  in  consequence  of  any  ocmtnot 
between  the  two  railroads. 

It  has  been  said  in  the  argument  that  erery  ferryman  is  bound 
to  haye  safe  and  secure  landings,  and  we  think  the  principle  is 
clear  to  a  certain  extent.  But  the  analogy  between  the  case  of 
the  ferry  and  the  railroad  does  not  support  the  argument  founded 
upon  it.  The  railroad  companies  support  two  characters;  th^ 
are,  like  canal  companies,  the  owners  of  artificial  ways,  which,  as 
such  owners,  they  are  bound  to  keep  in  suitable  repair  for  the 
accommodation  of  those  who  have  by  law  the  right  to  use  them. 
They  are  also  common  carriers,  transporting  passengers  o?er 
their  own  roads,  and  occasionally  over  roads  owned  by  others. 
As  oommon  carriers  they  are,  like  ferrymen,  bound  to  transport 
their  passengers  safely,  and  bound  to  proride  suitable  access  to 
their  ferries  or  ways.  If  they  are,  at  the  same  time,  oairieni  and 
twners  of  the  road  or  feny,  they  are,  of  ooone,  bowid  to  ksif 
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them  in  good  repair,  but  thej  owe  this  duty  to  those  whom  they 
contract  or  undertake  to  transport,  as  part  of  their  agreement 
io  cany  safely.  If  a  ferryman,  for  his  own  convenience,  obtains 
permission  of  the  owner  of  a  private  landing  to  land  his  passen- 
gers there,  rather  than  at  his  own  landing,  the  owner  of  such 
private  landing  does  not,  by  his  mere  permission  to  land  there, 
engage  that  the  landing  is  either  suitable  or  safe;  he  does  not 
bind  himself  to  alter  or  repair  it,  and  he  is  not  responsible  for 
aay  injuries  that  may  result,  either  from  original  defects  or  neg- 
lect to  repair.  The  permission  allovTS  its  use  in  its  present  state, 
but  it  imposes  upon  the  owner  no  duty,  either  to  the  ferryman 
or  his  passengers.  The  railroad  company  who  obtain  consent 
of  another  road  to  use  their  track,  like  the  ferryman  who  gets 
leave  to  use  another  landing,  owe  a  duiy  to  their  passengers 
that  they  shall  be  carried  safely  so  far,  as  it  is  sometimes  loosely 
said,  as  human  caution  and  foresight  can  accomplish  that  ob- 
ject; but  they  have  no  claim  upon  those  who  give  such  per- 
mission to  insist  that  the  landing  or  track  shall  be  safe, 
neither  have  their  passengers  any  such  claim*  If  the  owner  of 
the  landing  or  track,  for  a  proper  consideration,  lease  the  land- 
ing or  track,  there  might,  under  some  circumstances,  be  an  im*- 
plied  contract  that  the  properly  viras  suitable  for  the  use  for 
which  it  was  hired.  And  in  such  case,  and  in  the  case  of  an 
express  contract  to  make  them  suitable,  the  letter  would  be  re- 
sponsible to  the  hirer  for  any  damages  that  might  result  from 
its  insufficiency  or  want  of  repair.  But  the  individual  who  sus- 
tained damage  from  these  causes  would  have  no  remedy  against 
the  letter,  because  there  is  no  contract  or  duty  existing  between 
them.  His  remedy  would  be  against  the  party  with  Whom  he 
contracted. 

In  the  views  thus  presented,  we  have  considered  the  question 
upon  the  &cts  alleged  in  the  declaration,  which  states  that  the 
defendants  are  owners  and  proprietors  of  a  railroad,  and  con^ 
tains  nothing  from  ^irtiich  it  can  be  infenred  that  their  rights  or 
their  duties  are  in  any  respect  different  from  those  of  the  own- 
ers of  any  private  property,  unless  it  should  be  thought  that  the 
idea  of  a  public  way,  and  of  the  duties  of  those  who  are  bound 
to  maintain  public  ways,  is  comprised  or  implied  under  the 
word  "  railroad."  A  highway,  ex  vi  termini,  is  a  public  way,  as 
to  which  certain  duties  are  impliedly  imposed  by  law  upon  those 
who  are  chaiged  with  its  support  and  repair.  But  it  seems  to  us 
jet  to  be  setUed  that  the  mere  term  <*  raibroad  "  or  **  ndlway  "  has 
toeh  signifloation.    Bailrottds,  over  which  all  have  equal  liglili 
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to  trayel  and  to  run  their  engines  and  trains,  are,  of  course, 
public  ways;  and  railroads  over  which  all  who  come  have  a  right 
to  be  transported,  as  all  have  a  right  to  be  ferried  across  a 
riyer,  will,  perhaps,  fall  within  the  same  class;  but  it  is  under- 
stood that  there  are  many  railroads  abroad  which  are  constructed 
and  used  cxclusiyely  for  the  priyate  purposes  of  the  companies 
who  own  them,  as  for  transporting  coal  from  the  mines  to  places 
of  shipment,  ore  to  the  furnaces,  and  the  like;  and  probably 
they  are  to  be  found  in  oiur  country  constructed  and  used  exclu- 
siyely  for  priyate  purposes  like  these.    In  many  of  our  cities 
and  manufacturing  places,  it  is  supposed  there  are  many  miles 
of  railroads  built  and  used  only  for  the  accommodation  of  the 
business  of  their  owners.    If  our  impressions  in  this  respect  are 
correct,  no  public  duties  result  from  the  fact  that  a  jmrty  is 
owner  of  a  railroad.    And  if  it  could  be  eyen  inferred  from  the 
nature  of  its  chartered  powers  that  the  Concord  railroad  was  a 
public  way,  as  was  held  in  Concord  Bailroad  y.  Oredy,  23  N. 
H.  237,  or  if  the  court  were  bound  to  take  notice  that  any  such 
corx>oration  had  become  a  public  corporation,  by  adopting  the 
act  of  1844,  Comp.  Stat.  340,  it  would  not  follow  that  all  their 
track  is  a  public  way,  since  it  is  supposed  that  many  rsilioad 
companies,  and  from  the  plan  exhibited  this  among  others, 
haye  many  priyate  tracks,  designated  and  used  solely  for  the 
priyate  business  of -the  company. 

If  we  were,  howeyer,  to  understand  that  the  Concord  Bailroad 
Company  is  the  proprietor  of  a  public  road,  which  they  were  bj 
law  bound  to  make  and  keep  in  repair  for  the  use  of  all  who 
haye  occasion  to  trayel  and  pass  upon  it,  it  might  be  reasonably 
argued  that  their  duties  were  closely  allied  to  those  of  towns, 
who  are  bound  to  keep  in  repair  the  public  highways  within 
their  limits,  and  to  those  of  turnpike  and  bridge  companies, 
who  are  bound  to  keep  in  repair  their  roads  and  bridges.  And 
as  to  these,  we  are  not  aware  that  it  has  been  doubted  that  tbey 
are  responsible  to  eyery  person  who  sustains  damage  by  reason 
of  the  defects  of  their  road,  whether  he.  was  passing  on  foot  ox 
riding  in  his  own  carriage,  or  that  of  any  third  person  in  the 
due  exercise  of  his  right  as  a  member  of  the  community.  But 
it  is  to  be  borne  in  mind  that  there  is  a  well-settled  distinction 
between  highways  of  different  classes,  and  that  the  liability  of 
those  whose  duty  it  is  to  keep  in  repair  public  highways  ii 
limited  by  the  nature  of  those  ways.  Thus  no  responsibili^ 
attaches  to  the  party  bound  to  support  a  footway  that  it  is  not 
suitable  for  horses  or  cattle,  nor  to  the  owner  of  a  pack  and 
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l^krime  way,  for  persons  on  foot  and  on  horses,  that  it  is  nnsnit* 
%ble  for  carriages;  and  npon  the  same  principle  the  owners  of  a 
public  railway  are  chargeable  with  no  fault  if  it  is  not  suitable 
for  foot-passengers,  or  for  horses,  cattle,  or  carriages,  nor  eyen 
if  it  is  so  constructed  as  to  be  dangerous  to  be  used  for  such 
purposes.  As  to  their  tracks,  it  is  supposed  their  only  obliga- 
Uon  is  to  make  and  keep  them  suitable  for  the  use  of  railroad 
carriages. 

To  render  such  tracks  useful,  either  to  the  railroad  companies 
or  to  the  public,  it  is  obviously  necessary  that  they  should  be 
accessible  for  those  who  have  occasion  to  use  them,  by  proper 
oonnections  with  the  public  ways,  and  there  necessarily  results, 
as  we  apprehend,  a  duty  upon  the  railroad  companies  to  make 
suitable  ways  or  places  of  access  to  their  road  for  persons  who 
have  occasion  to  get  upon  their  cars,  or  to  put  merchandise 
upon  them  to  be  carried.  Originally  the  question  how  many 
such  places  of  access  to  their  tracks  should  be  made  and  main- 
tained, and  where  they  should  be  placed,  was  left  by  the  l^s- 
lature  to  the  self-interest  of  the  companies.  By  the  act  of  1850, 
chapter  983,  section  6,  it  is  made  their  duty,  under  scTcre  i>en- 
alties,  to  establish  reasonable  and  proper  depots  and  stopping- 
pl&ces  for  the  public  accommodation.  This  statutory  declara- 
tioQ  of  the  duty  of  railroad  corporations  is  in  exact  conformity 
with  the  rule  of  the  common  law  regulating  the  duty  of  towns 
as  to  the  manner  of  constructing  highways,  and,  it  seems  to  us, 
the  rule  of  good  sense  and  reason.  They  are  to  establish  such 
depots  and  stopping-places — places  where  those  who  have  occa- 
sion to  use  the  road  may  have  access  to  it — at  such  places  as 
are  reasonable  and  proi>er  for  the  public  accommodation,  and 
they  are  to  constructed  and  fitted  as  the  public  highways  are, 
in  such  a  manner  as  is  reasonable  and  proper  for  the  public 
oonTenience.  If  the  amount  of  business  to  be  done  at  a  partic- 
ular depot  is  large,  or  the  number  of  persons  to  be  accommo- 
dated is  considerable,  the  arrangements  should  be  on  a  scale  so 
extensive  as  to  meet  the  wants  of  the  community.  If  the  num- 
ber to  be  accommodated  is  small,  the  accommodations  may  be 
narrowed  in  proportion,  without  giving  to  any  person  any  just 
ground  of  complaint.  Where  no  persons  could  usually  be  ex- 
pected to  be  taken  on  board  the  cars,  it  could  not  be  eithei 
reasonable  or  proper  that  any  preparations  should  be  made. 
Nor  would  it  alter  the  duty  of  a  railroad  corx>oration  in  this 
respect,  if ,  as  a  matter  of  convenience  to  others,  they  should 
oocasionally  take  up  or  set  down  a  passenger  at  a  point  wheis 
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no  preparation  had  been  made  for  his  accommodation.  It 
would  seem  to  us  xery  clear  that  they  can  not  be  held  to  malcr 
every  part  of  their  road  suitable  for  landing  or  taking  passen- 
gers because  they  may  at  some  time  have  occasion  to  take  in  or 
set  down  a  passenger  at  any  place. 

There  can,  we  think,  be  no  doubt  that  it  was  the  duty  of  the 
railroad  corporation  to  haye  all  their  landings  and  places  of 
receiving  passengers  so  constructed  that  persons  going  to  and 
from  the  cars  as  passengers  may  pass  with  safety.  But  the 
injury  in  this  case  arose  not  from  the  defective  construction  of 
any  landing,  at  the  points  where  passengers  usually  get  in  and 
out  of  the  cars.  It  is  not  alleged  in  the  declaration  that  the 
place  where  the  accident  occurred,  or  the  place  where  the  can 
into  which  the  plaintiff  desired  to  get  were  standing,  was  a  com- 
mon landing,  or  a  place  where  passengers  usually  enter  or  leaye 
the  cars.  All  that  is  said  and  all  that  appears  by  the  case  to  be 
proved  is,  that  the  cars  were  standing  at  a  place  where,  by  the 
permission  of  the  defendants,  the  Northern  railroad  took  and 
received  passengers  to  be  conveyed  in  their  cars.  There  ie 
nothing  which  imports  that  it  was  a  place  where  the  companies 
usually  or  frequently  took  in  passengers;  and  we  may  just  m 
reasonably  sup}>o8e  tliat  the  qualifying  words,  to  be  und«»tood 
before  **  took  in  and  received  passengers,"  were  **  once  before," 
or  the  like,  as  **  often  or  commonly." 

The  question,  then,  does  not  relate  to  the  usual  landing-ptaoes, 
but  to  the  principle  which  governs  the  duties  and  obligations  o( 
railroad  companies  as  to  the  safety  of  passengers  at  those  pointi 
where  they,  for  the  accommodation  of  a  particular  individual, 
may  take  him  in  as  a  passenger  or  permit  him  to  leave  the  can. 
The  rule  of  duty  of  towns  is  to  keep  their  roads  in  such  state  of 
repair  as  may  be  necessary  for  the  travel  passing  upon  them. 
A  similar  principle,  it  seems  to  us,  must  govern  the  case  of  rail- 
roads, as  it  regards  the  passage  to  and  from  the  tracks.  Where 
there  is  usually  and  habitually  some  passing,  the  access  must  be 
such  as  may  safely  accommodate  the  passengers  who  may  be 
reasonably  expected  to  frequent  it.  But  it  can  not  be  necessaiy 
to  make  such  preparations  and  take  such  precautions  as  would 
be  necessary  at  the  great  stations.  And,  on  the  other  hand,  at 
places  which  are  in  no  sense  passenger-stations,  where  there  is 
no  reason  to  expect  anybody  to  pass,  there  is  no  neceesily,  and 
therefore  no  duty,  to  make  any  preparations  or  to  adopt  any 
precautions.  There  is  no  obligation  to  do  anything  either  for 
the  convenience  or  safety  of  passengers  at  points  where  none 
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aie  expected  to  pass.  The  general  duiy  alleged  in  the  writ  is 
not  imposed  bj  law,  and  the  company  were  not  bound  to  make 
access  to  their  road  safe  at  every  point  where  they  might  in  point 
of  fact  take  in  or  set  down  a  passenger. 

The  claim  in  this  case,  as  stated  in  the  writ,  and  as  attempted 
to  be  proTcd  upon  the  trial,  rests  upon  the  idea  that  there  is  no 
difference  in  point  of  law  between  the  duties  of  the  railroad 
company  at  places  where  passengers  may  be  occasionally  received 
on  board  of  freight  trains  and  those  where  they  are  usually  re- 
ceived in  the  passenger  trains.  But  this  seems  to  us  entirely 
unsound.  We  suppose  it  makes  no  difference  that  the  Concord 
railroad  and  the  Northern  railroad  are  common  carriers  of  pas- 
sengers by  their  passenger  trains,  and  of  freight  by  their  freight 
trains.  The  stage  proprietor  is  a  carrier  of  passengers  by  his 
coaches,  but  he  does  not  thereby  become  a  common  carrier  of 
passengers  by  his  baggage  wagons,  if  he  carries  on  that  business 
at  the  same  time.  Both  the  companies  and  the  individuals,  in 
these  cases,  are  bound  to  their  customers  by  the  same  duties 
relative  to  their  freight  trains  and  baggage  wagons,  and  have 
the  same  rights  as  to  the  roads  over  which  they  travel,  as  if  they 
had  no  connection  with  the  business  of  common  carriers  of  pas- 
sengers. As  to  common  carriers  of  freight,  it  would  be  the  duty 
of  the  railroad  to  furnish  safe  means  of  access  from  the  public 
ways  to  their  cars  for  loading  and  unloading  merchandise. 
The  question  here  raised  is,  whether  there  is  any  duty  upon 
them  to  furnish  safe  means  of  access  for  passengers  upon  those 
trains. 

The  first  question  which  arises  upon  the  point  is  whether  the 
railroad  companies  have  made  themselves  conmion  carriers  of 
passengers  by  their  freight  trains,  because  it  is  not  to  be  ques- 
tioned that  they  owe  a  duty  to  provide  access  for  those  passen- 
gers in  proportion  to  the  occasion  that  calls  for  it.  It  is  very 
dear  that  a  wagoner  who  occasionally  carries  a  passenger  upon 
his  wagons,  as  a  matter  of  special  accommodation  and  agree- 
ment, does  not  thereby  become  a  common  carrier  of  i>a8sengers. 
He  only  becomes  such  when  the  carrying  of  passengers  becomes 
an  habitual  business.  Upon  the  evidence  stated  in  this  case, 
that  "both  roads  had  been  in  the  habit  of  occasionally  trans- 
porting some  passengers  upon  the  freight  trains  when  they  were 
anxious  to  go,"  we  tiiink  we  should  not  be  justified  in  saying 
that  they  were  common  carriers  of  passengers  upon  their  frcdght 
trains:  Elkin$  v.  Boston  and  Miaine  Bailroad,  28  N.  H.  275.  And 
it  seems  to  us  clearly  that  if  they  were  not  such  common  car* 
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riers,  fhej  were  not  chargeable  for  the  want  of  aocommoda- 
tionsy  sudi  as  would  be  otherwise  justly  required. 

The  party  who  makes  an  arrangement  to  be  carried  on  a  bag- 
gage wagon  or  a  freight  car  impliedly  agrees  to  accept  and  be 
satisfied  with  such  accommodations,  as  it  regards  carriages  and 
seats  and  places  of  entering  and  leaving  the  carriages,  as  may 
be  found  in  the  usual  course  of  the  business.  If  the  cars,  at 
the  time  of  his  agreeing  for  his  passage  and  taking  his  seat,  are 
at  a  merchandise  depot,  he  is  to  be  satisfied  with  such  means  of 
entering  the  cars  as  are  provided  for  rolling  in  the  cask  or  box 
on  which  he  is  to  be  contented  to  take  his  seat,  if  nothing  better 
offers.  If  the  cars  are  at  the  time  standing  upon  a  x>art  of  the 
track  where  there  is  no  provision  for  landing  or  receiving  either 
goods  or  passengers,  he  is  to  be  satisfied  with  such  means  and 
facilities  as  may  casually  be  within  his  reach.  The  company, 
considered  as  owners  of  the  road  or  as  carriers,  are  not  in  either 
case  bound  to  make  landings,  or  any  provision  whatever,  for  the 
reception  or  discharge  of  passengers  where  none  are  expected 
to  be.  The  duties  and  obligations  of  parties  are  construed  rea- 
sonably, with  reference  to  the  nature  of  their  business.  We 
understand  that  the  freight  trains  upon  these  roads  sometimes 
amount  to  fifty  or  more  cars,  and  extend  in  length  to  two  thou- 
sand feet  or  more,  and  that  it  depends  upon  what  is  in  this  re- 
spect mere  matter  of  accident,  the  arrangement  of  the  loading, 
where  a  place  may  be  found  for  the  casual  passenger  who  may 
be  forced  to  adopt  this  way  of  traveling.  It  may  be  at  any  part 
of  the  train,  and  provision  must  be  made,  if  at  all,  for  a  safe 
entrance  at  every  part  of  the  train  and  at  every  part  of  the  road 
where  a  passenger  may  desire  to  be  put  on  board.  A  rule  like 
that  must  be  equivalent  to  a  refusal  to  allow  any  passengers  to 
be  carried  in  this  mode,  unless  they  are  at  hand  to  take  their 
places  at  the  regular  depots  where  the  trains  are  loaded.  It 
would  be  of  mischievous  consequence  to  adopt  a  rule-  which 
would  deprive  the  railroad  companies  of  the  power  to  accommo- 
date those  whose  occasions  compel  them  to  resort  to  these  unde- 
sirable modes  of  conveyance. 

Ul>on  the  facts,  then,  as  they  appear  in  this  case,  we  are  of  the 
opinion  that  the  railroad  company  was  not  bound  to  make  any 
provision  for  the  accommodation  of  a  passenger  like  the  plaintiff^ 
beyond  those  ordinarily  required  by  their  own  business,  nor  to 
have  their  road  so  constructed  that  he  could  safely  go  to  and 
get  into  the  cars.    But  that  from  the  nature  of  the  engagement 
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the  plaintiff  agreed  to  be  satisfied  with  the  state  of  things  as  It 
existed,  if  it  was  safe  and  suitable  for  a  freight  train. 

There  is  a  further  principle  applicable  to  this  case,  which 
stands  in  the  way  of  a  recovexy  bj  the  plaintiff.  It  is  well  set- 
tled at  common  law,  whatever  doubts  maj  exist  at  the  justice  of 
the  rule,  that  the  party  who  claims  damages  for  the  neglect  of 
the  duty  of  others  to  exercise  proper  care  can  not  recover  if  it 
appears  that  the  injury  he  sustained  was  in  any  degree  caused 
by  his  own  negligence  or  want  of  due  care.  The  facts  stated 
show  that  the  plaintiff  was  upon  the  Concord  railroad  track, 
seyeral  hundred  feet  below  the  freight  depot,  at  two  o'clock  at 
night  The  night  was  dark,  and  he  knew  nothing  of  the  road, 
and  was  without  any  light  or  guide.  He  was  at  the  southern 
end  of  a  long  train,  and  having  learned  that  the  conductor  of 
the  Northern  train  was  at  the  head  of  the  train  towards  the 
north,  he  passed  up  the  track,  which  was  on  a  high  embank- 
ment, and  fell  into  a  passway  built  over  a  public  road,  left  open 
at  the  top  that  it  might  serve  as  a  cattle-guard.  If  the  case 
had  been  submitted  to  the  jury,  it  would  have  been  their  duty 
to  decide  whether  this  was  negligence  in  the  plaintiff,  and  if  so, 
whether  it  in  any  degree  co-oi>erated  to  cause  the  damage  he 
sustained.  Beferred  to  us,  it  seems  impossible  to  hold  it  to  have 
been  done  in  the  exercise  of  that  due  care  which  men  in  general 
exercise  in  transacting  their  own  business,  or  even  of  that  slight 
care  which  inattentive  men  ordinarily  take  in  cases  involving 
their  lives  or  limbs.  This,  however,  is  a  question  of  fact,  on 
which  a  jury  would,  of  course,  judge  for  themselves. 

The  action,  then,  can  not  be  maintained  upon  the  facts  pre- 
sented by  the  case,  and  there  must  be  judgment  for  the  de- 
fendants. 

Eailroad  CoMPAmr's  Liabiltty  vob  Injttbt  to  Anothsr'&  Gar  thbouob 
KiOLBOT  TO  Rbpaib  Traok:  See  Cumberland  Valley  R.  R,  v.  Hvghmy  61 
Am.  Dec.  613. 

Railboads,  whstheb  Publio  Purposss:  See  SharpUss  v.  Mayor  etc,  q/ 
PhUadeiphia^  59  Am.  Deo.  750,  »nd  note. 

Town's  Liabiutt  tor  Injttribs  through  Defect  in  Hiohwat:  See 
J<yHeM  V.  InhabitanU  of  WaUham,  50  Am.  Dec  783;  Baxter  v.  Winooski  Turn- 
pike  Co.,  52  Id.  84;  Raymond  v.  City  qf  Lowell,  53  Id.  57,  and  notes  to  these 
cases;  and  see  City  qf  Tallahaaaee  y.  Fortune^  52  Id.  358;  Lloyd  v.  Mayor  etc, 
qf  New  York,  55  Id.  347;  Hutaonw,  Mayor  etc  of  New  York,  59  Id.  526,  and 
notes  to  the  various  cases,  on  the  liability  of  monidpal  corporations  for  injuries 
through  defeists  in  streets. 

TuBKnxx  Company's  Liabujtt  vor  Injuries  through  Drfbot  in 
HiQHWAT:  See  Baxter  ▼.  Winco$ki  Turnpike  Co.,  52  Am.  Dec  84,  and  note. 
Am.  Dbo.  Tol.  LH— 41 
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C<M>pxaATnrE  Nxoltobnoe  as  Dbtbatixo  Riort  of  RaoovntT  i^  K 
HTBIBS:  See  Freer  v.  Cameron,  55  Am.  Deo.  663;  Trtno  v.  VemunU  Central  B, 
R.,  58  Id.  191,  and  notes  to  these  cases;  also  BeaUif  v.  OUmore^  55  Id.  514. 
The  principal  case  is  cited  in  Toledo  etc  Railway  v.  Ooddard,  25  Ind.  198; 
Newhouse  v.  Miller,  35  Id.  46G»  to  the  point  that  a  party  complaining  of  an 
injury  caused  by  the  negliprenoe  of  another  can  not  recover  if  it  appears  that 
by  the  want  of  ordinary  care  and  prudence  on  his  part  he  directly  contriboted 
to  the  injury. 

Tuis  PBUfCiPAL  CASK  IS  oiTKD  in  O'Brien  v.  Boston  etc,  R,  R„  15  Gi'ay,24, 
to  the  point  that  railroad  companies  are  not  bound  to  receive  passengers  at 
any  part  of  their  route,  but  only  at  the  regular  stations  or  appointed  pbcss 
on  the  line  of  the  road,  established  by  them  at  reasonable  distances  for  the 
proper  accommodation  of  the  public;  and  see  it  cited  and  commented  upon  in 
Lucas  V.  AlilwauUe  etc.  Railway,  33  Wis.  56»  on  the  liability  of  railroads  for 
injuries  to  passengers  on  freight  trains. 


BuBKE  V.  Allen. 

[29  KbW  HAMTCmBB,  IM.] 

Maksb  mat  Snow  that  Payee  and  Indobskb  was  Insane  at  the  time  ol 
the  indorsement  of  the  note,  as  a  bar  to  a  snit  thereon  by  the  iudorsee. 

Exception  to  Admissibility  of  Evidence  not  Taken  in  Court  Below 
can  not  bo  insisted  upon  in  the  superior  court. 

Evidence  to  Suow  that  Plaintiff's  Testate  Held  Note  as  Agent  axd 
NOT  AS  Owner  may  bk  Rebutted  by  evidence  of  the  state  of  the 
accounts  and  money  transactions  between  such  party  and  his  indorser. 

Absuvpsit  on  a  promissoiy  note  made  by  the  defendant  to 
one  Hannah  Allen,  us  payee,  and  indorsed  by  her  to  Diuiiel 
Allen,  the  plaintiff's  testate.  Plea,  the  general  issue.  The  de- 
fendant soaght  to  show  as  a  defense  to  the  action  that  Hannah 
Allen,  at  the  time  of  the  indorsement  of  the  note,  was  insane, 
but  the  court  ruled  that  this  could  not  be  permitted.  The  de- 
fendant gave  evidence  to  show  that  after  the  note  had  been 
made  David  Allen  was  heard  to  ask  Hannah  Allen  to  indorse  it, 
but  she  refused,  saying  that  she  did  not  want  the  defendant  to 
pay  the  note;  and  that  David  replied  that  all  he  wanted  with  it 
was  to  raise  money  to  pay  her  debts,  that  he  wanted  to  pledge 
the  note  as  collateral  security,  and  that  he  would  give  it  back 
again.  The  plaintiff  was  then  permitted,  against  the  defend- 
ant's objection,  to  prove  the  state  of  accounts  and  money  trans- 
actions between  Hannah  Allen  and  David  Allen,  in  order  that 
the  jury  could  better  determine  whether  the  note  went  into 
David  Allen's  possession  as  agent  or  owner.  The  plaintiff  bad 
a  verdict  which  the  defendant  moved  to  set  aside  because  of  the 
rulings  of  the  court. 
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A.  and  8.  H.  Edes,  and  Gushing,  for  fhe  defendant. 
Burke,  for  the  plaintiff. 

By  Conrty  Eastmah,  J.  Whatever  may  have  been  the  doe- 
trine  formerly  in  regard  to  insanity  as  a  valid  defense  against 
an  action  upon  the  contract  of  a  party,  it  seems  to  be  now  well 
settled  that  the  contracts  of  idiots  aod  insane  persons  are,  as  a 
general  rule,  not  binding  either  in  law  or  equity.  The  rule  that 
a  man  shall  not  be  permitted  to  stultify  himself  is  now  entirely 
exploded.  Being  bereft  of  reason  and  understanding,  he  is 
considered  incapable  of  consenting  to  a  contract,  or  doing  any 
other  valid  act:  Yatea  v.  Boen,  2  Stra.  1104;  Webster  v.  Wood- 
ford,  3  Day,  90;  Thtmpson  v.  Leach,  3  Mod.  310;  Bull.  N.  P. 
172;  Mitchell  v.  Kingman,  5  Pick.  431;  Seaver  v.  Fhelpa,  11  Id. 
304  [22  Am.  Dec.  372];  Lang  v.  Whidden,  2  N.  H.  435;  THlc  v. 
Banney,  21  Id.  52  [53  Am.  Dec.  164].  See  also  Davia  v.  Lane, 
10  Id.  156. 

In  Seaver  v.  Phelps,  supra,  which  was  trover  to  recover  the 
value  of  a  promissory  note  pledged  to  the  defendant  by  the 
plaintiff  when  the  latter  was  insane,  it  was  held  that  it  was 
not  a  legal  defense  that  the  defendant  at  the  time  when  he 
took  the  pledge  was  not  apprised  of  the  plaintiff's  being 
insane,  and  had  no  reason  to  suspect  it,  and  did  not  over- 
reach him,  nor  practice  any  fraud  or  unfairness.  The  court 
said  the  fairness  of  the  defendant's  conduct  can  not  supply 
the  plaintiff's  want  of  capacity.  But  it  appears  to  be  agreed 
that  when  goods  have  been  supplied  to  insane  persons  which 
were  necessaries,  or  which  were  suitable  to  their  station  and 
employment,  and  which  were  furnished  under  circumstances 
evincing  that  no  advantage  of  their  mental  infirmity  was  at- 
tempted to  be  taken,  and  which  have  been  actually  eujoyed  by 
them,  they  are  liable  in  law  as  well  as  equiiy  for  the  value  of 
the  goods:  2  Greenl.  Ev.,  sec.  369,  and  cases  cited. 

This  exception,  however,  does  not  impair  the  general  prin- 
cdple  that  the  contracts  of  insane  persons  ore  invalid;  and  had 
the  present  action  been  brought  against  Hannah  Allen,  the 
payee  of  the  note,  to  charge  her  as  indorser,  she  could  have  set 
up  insanity  at  the  time  of  the  indorsement,  and  if  proved,  it 
would  have  been  a  good  defense.  The  contract  would  be  one 
that  an  insane  person  would  be  incapable  of  making.  So  far 
the  authorities  are  all  agreed.  But  can  the  maker  of  the  note 
interpose  such  a  defense?  Can  he  be  permitted  to  show  in  bar 
of  the  suit  that  the  payee  and  indorser  was,  at  the  time  of  the  in* 
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dorsement,  insane?  If  an  insane  person  can  do  no  act  whateTet 
that  ishall  bind  him  or  his  representatives,  as  some  of  the  booki 
show,  and  if  all  of  his  acts  are  absolutely  Toid,  then  it  would 
appear  plain  that  the  defense  can  be  set  up;  for  the  indorse- 
ment could  effect  nothing  in  any  way.  It  would  be  simply  a 
void*  act.  Story,  in  speaking  of  persons  non  compos  merUis, 
says  that  it  is  a  rule  not  merely  of  municipal  law,  but  of  uni- 
versal law,  that  the  contracts  of  all  such  persons  are  utterly 
void :  Story  on  Prom.  Notes,  sec.  101. 

But  the  authorities  generally  do  not  go  to  that  extent,  and 
they  treat  the  contracts  of  insane  persons  as  voidable,  not  abso- 
lutely void:  Seaver  v.  Phelps,  11  Pick.  306  [22  Am.  Dec.  872]; 
2  Greenl.  Ev.,  sees.  369,  370;  Dane  v.  Kirkwall,  ^  Car.  &  P. 
679;  Richardson  v.  Strong,  13  Ired.  L.  106  [55  Am.  Dec.  430J. 

In  Frice  v.  Berrington,  7  Eng.  L.  &  Eq.  254,  a  qiUBre  is  sug- 
gested, whether  a  conveyance  executed  by  a  lunatic  is  abso- 
lutely void  in  the  absence  of  notice  and  fraud;  and  the  lord 
chancellor,  in  speaking  of  the  question,  says  that  it  is  not  nec- 
essary to  pronounce  a  decision  upon  the  abstract  general  ques- 
tion whether,  in  the  present  state  of  the  law,  a  conveyance  exe- 
cuted by  a  lunatic  is  absolutely  void. 

There  is  a  distinction  to  be  found  in  some  of  the  cases  be- 
tween the  contracts  of  lunatics  and  those  of  insane  persons;  the 
term  '* lunatic"  embracing  in  such  cases  persons  of  imbecile 
mind,  as  well  as  those  of  disordered  intellect.  But  that  distinc- 
tion we  need  not  trace,  as  in  the  present  case  the  proposition 
was  to  show  insanity  in  the  payee.  IS  we  are  to  treat  the  con- 
tracts of  an  insane  person  as  standing  upon  the  same  ground  as 
those  of  infants,  as  is  contended  in  argument,  and  voidable  no 
further  than  theirs,  the  weight  of  authoriiy  appears  to  be  that 
the  maker  of  a  note  can  not,  in  a  suit  by  an  indorsee,  avail  him- 
self of  the  defense  of  infancy  in  the  'psLjee;  and  that  such  a  de- 
fense is  only  personal  to  the  infant  interposing  it.  Stoiy  sajs 
that  it  seems  now  to  be  well  settled  that  the  indorsee  of  a  note, 
by  such  transfer  and  indorsement,  acquires  a  good  and  Talid 
title  to  the  note,  against  every  other  party  thereto  except  the 
infant,  since  it  is  not  a  void,  but  a  voidable,  title  only:  Stoiy 
on  Prom.  Notes,  sec.  80.  Chitty  regards  the  question  as  to  in- 
fant indorsers  as  not  fully  settled,  though  his  opinion  appesre 
to  incline  to  that  of  Story:  Ch.  Bills,  19,  20. 

The  following  cases,  among  others,  hold  the  same  doctrine: 
S^Ior  T.  Croker,  4  Esp.  187;  Halt/  v.  Lane,  2  Atk.  182;  IKghi- 
mgale  t.  WUkington,  16  Mass.  272  [8  Am.  Dec.  101].    In  the 
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last  case,  Parker,  C.  J.»  says:  ''An  infant  may  indorse  a  negoti- 
able promissory  note,  or  a  bill  of  exchange,  made  payable  to 
him,  so  as  to  transfer  the  property  to  the  indorsee,  for  a  valuable 
consideration.  If  an  action  should  be  brought  against  the  in- 
fant as  indorser,  for  default  of  payment  by  ihe  promisor,  with- 
out doubt  he  may  avoid  such  action  by  the  plea  of  infancy.  But 
that  is  a  personal  privilege,  which  none  but  himself  can  set  up 
in  avoidance  of  any  contract  made  in  his  favor." 

But  while  we  think  that  to  hold  all  contracts  whatsoever  of 
an  insane  person  to  be  absolutely  void  is  canying  the  doctrine 
too  far,  we  also  think  that  there  should  be  a  distinction  made 
between  the  contracts  of  a  minor  and  those  of  an  insane  person. 
The  contracts  of  minora  are  held  voidable  for  the  reason  that 
they  are  supposed  to  lack  that  discretion,  prudence,  and  experi- 
ence which  age  gives;  and  for  the  further  reason  that  their 
parents,  being  legally  bound  to  support  them,  are  also  entitled 
to  their  time  and  service.  But  with  a  peraon  who  is  really  in- 
sane, there  is  not  the  capacity  to  compare,  reflect,  decide,  judge; 
there  is  wanting  the  power  to  underotand  the  consequences  of 
the  acts  done,  and  in  many  instances  to  know  what  is  done.  A 
minor  who  indorses  a  note  payable  to  himself,  and  receives  the 
money  therefor  from  the  indorsee,  underatands  fully  what  he  is 
doing;  and  although  the  act  may  be  indiscreet  and  one  which 
his  natural  guardian  will  disapprove,  and  although  by  such 
indorsement  he  may  not  unavoidably  bind  himself,  yet  if  the 
payor  finds  the  note  in  the  hands  of  the  indorsee,  properly  in- 
dorsed, he  may  well  suppose  that  it  has  been  done  by  the  assent 
of  the  fMier,  and  payment  made  without  notice  from  the  payee 
will  protect  him.  Having  contracted  with  the  minor  to  pay  the 
amount  of  the  note  to  him  or  his  order,  he  can  not  deny  the 
contract  which  he  has  made,  and  must  be  held  to  pay  according 
to  its  terms,  either  to  the  minor  or  his  order.  The  minor  alone 
can  take  advantage  of  his  minority.  Moreover,  the  indorsee  may 
be  entirely  ignorant  of  the  minority,  and  an  innocent  holder  of 
the  note.    The  maker,  also,  may  not  know  of  the  minoriiy. 

But  with  an  insane  person  the  matter  is  vexy  different.  He 
anderotands  not  the  effect  of  indorsing  the  note,  nor  whether 
he  is  receiving  a  valuable  consideration  for  the  same  or  not. 
He  may  not  even  know  that  he  is  parting  with  his  property;  and 
an  indorsee  who  should  take  a  note  under  such  circumstances 
would  be  guilty  of  fraud.  If  at  the  time  the  note  is  given  the 
payee  should  be  insane,  and  the  maker  should  be  aware  of  the 
&ot,  he  would  be  bound  in  equity  and  good  conscience  not  to 
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pAj  it  to  an  indorsee  till  he  had  ascertained  that  he  wbb  the 
rightful  and  legal  holder.  Or  if  when  it  is  given  he  should  not 
be  aware  of  the  existence  of  the  insanity,  or  if  after  it  should 
be  given  the  payee  should  become  insane,  the  reason  is  equally 
strong  why  he  should  not  pay  it  without  due  inquiry,  if  he  had 
notice  of  the  insanity.  And  if,  under  such  circumstance,  he 
ought  not  to  be  protected  in  paying  the  note  to  the  indorsee, 
then  it  would  seem  to  follow  as  a  legitimate  consequence  that 
he  should  be  permitted  to  show  the  existence  of  insanity  at  the 
time  of  the  indorsement,  in  defense  of  an  action  brought  by  the 
indorsee. 

There  might,  perhaps,  be  au  answer  to  such  a  defense;  as  by 
showing  that  the  transfer  was  made  by  the  authority  of  a  guar- 
dian, if  there  should  be  one.  But  tiie  fact  that  there  can  be 
a  good  replication  made  to  a  plea  inyolving  such  a  defense 
does  not  show  the  plea  in  itself  considered  to  be  bad.  And  it 
appears  to  us  that  the  due  protection  of  the  rights  of  an  insane 
person  requires  that  this  defense  should  be  permitted;  for  un- 
less it  is,  then  payment  to  an  indorsee  must  be  good,  and  a 
judgment  in  his  favor  upon  the  note  must  be  a  valid  bar  to  any 
suit  upon  the  same  by  the  insane  person  or  his  representatives. 
If  the  maker  of  a  note  pays  it  to  one  who  is  not  the  rightful 
holder,  it  will  be  no  defense  to  an  action  by  him  who  is:  DaviM 
v.  Lane,  8  N.  H.  224.  But  if  he  is  precluded  by  law  from  set- 
ting up  a  special  defense  against  the  holder,  the  existence  of 
tbat  defense  can  not  be  shown  in  a  suit  against  him  by  another 
party  as  a  reason  why  he  should  be  chargeable.  So  if  the 
maker  can  not  show  insanity  in  the  indorser  at  the  time  of  the 
transfer,  in  defense  of  a  suit  by  the  indorsee,  then  insanity  can 
not  bo  shown  by  the  indorser  or  his  representatives  as  a  reason 
why  the  note  should  be  paid  to  him  instead  of  the  indorsee,  and 
the  act  of  indorsement  would  be  made  legal,  and  the  non  compoi 
would  be  unprotected  from  the  effects  of  his  indorsement. 

There  is  another  view  that  may  be  taken  of  this  question. 
Au  indorsee  of  a  promissory  note,  to  sustain  his  action  against 
the  maker,  must  show  the  making  of  the  note  and  a  dae  in- 
dorsement and  transfer;  but  if  the  indorser  is  insane  and  inca- 
pable of  making  a  legal  transfer,  then  the  plaintiff  must  iail  to 
make  his  proof.  He  must  fail  to  sustain  the  allegations  of  his 
declaration.  He  can  not  show  an  indorsement,  which  is  a 
requisite  essential  to  his  recovery.  This  precise  point  has  been 
so  settled  in  Massachusetts:  Feaslee  v.  Bobbins,  3  Met  164. 
In  delivering  the  opinion  in  that  case,  Wilde,  J.,  says:  "  The 
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plaintiff  is  bound  to  show  a  legal  transfer  of  the  note,  bj  proof 
of  the  handwriting  of  the  indorser;  and  it  follows  as  a  necessary 
consequence  that  the  defendant  must  be  allowed  to  impeach  the 
plaintiff's  title  to  the  note,  by  showing  that  the  indorsement 
was  void.  Evidence,  therefore,  of  the  indorser's  mental  in- 
capacity to  make  a  valid  contract  at  the  time  he  indorsed  the 
note  was  material  evidence.  All  the  evidence  of  the  indorser's 
incapacity,  before  and  after  the  indorsement,  was  properly  sub- 
mitted to  the  jury,  to  enable  them  to  decide  correctly  on  the 
question  of  his  incapacity  at  the  time  of  the  indorsement. 

We  are  aware  that  in  holding  evidence  of  the  payee's  insanity 
at  the  time  of  the  indorsement  and  transfer  to  be  competent  as 
showing  a  defense  for  the  maker,  we  interfere  to  some  extent 
with  the  principles  governing  the  free  circulation  of  negotiable 
paper.  But  we  think  that  greater  wrong  would  be  done  to  the 
unfortunate  insane  by  excluding  the  defense,  and  thereby  hold- 
ing payment  to  any  one  who  might  be  possessed  of  the  note  to 
be  good,  than  mischief  to  community  from  any  infringement 
upon  the  general  doctrine  governing  the  transfer  of  negotiable 
paper,  by  receiving  it.  The  counsel  for  the  plaintiff  has  taken 
the  position  that  this  defense  can  not  be  shown  under  the  gen- 
eral issue.  But  that  exception  was  not  taken  in  the  court  below, 
and  can  not  therefore  be  insisted  upon  here.  It  would  seem, 
also,  that  the  position  itself  is  unsound,  and  that  insanity  may 
be  pleaded  specially,  or  given  in  evidence  under  the  general 
issue:  MUchell  v.  Kingman^  5  Pick.  431;  Gould's  PL,  c.  6, 
sec.  88. 

We  discover  no  error  in  the  ruling  of  the  court  admitting 
the  evidence  of  the  state  of  the  accounts  and  money  transac- 
tions between  the  plaintiff's  testate  and  the  indorser.  The 
objection  was  not  to  the  kind  of  evidence  introduced  to  show 
the  state  of  their  dealings,  but  to  the  admissibility  of  the  deal- 
ings themselves.  And  as  it  was  in  its  nature  rebutting,  and  in 
answer  to  a  new  position  of  the  defendapt,  it  was  competent. 

But  the  ruling  excluding  the  evidence  of  insanity  vms  wrong, 
and  for  its  rejection  the  verdict  must  be  set  aside,  and  a  new 
trial  granted. 

Vauditt  of  Contracts  of  Iksaxb  Person:  See  Richardwii  v.  6irang, 
66  Am.  Deo.  430;  Boyce*9  Adm*r  v.  SmUh,  60  Id.  313,  and  prior  caaca  Id  the 
DOteB  thereto. 

Abmissibilitt  of  Evioknob  not  Objbctkd  to  on  Trial  not  Consid- 
WMMD  ON  Appkal:  Clark  v.  SkUe^  40  Am.  Doc.  4S1;  IleweU  v.  Buck,  35  Id. 
(4w 
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Kelly  v.  Gilman. 

[09  Kbit  Haxpshzbx,  38S.] 

Wbits  ov  MEsms  Process  Runniko  against  Bodt  of  Befevdakt  ajci 
Von)  if  made  retainable  after  an  intervening  term,  or  at  no  definite 
term;  although  in  general,  where  the  return-day  of  prooess  ib  mistaken 
or  defectively  stated,  the  process  is  voidable  only,  and  the  defect  may  be 
remedied  by  amendment. 

Month  Referred  to  without  Designation  of  Tear  will  be  Uxdee* 
STOOD  to  be  of  the  current  year,  unless  from  the  connection  it  is  apparent 
that  another  year  is  intended.  A  writ,  therefore,  made  in  Febroary, 
returnable  at  the  court  to  be  held  on  the  fourth  Tuesday  of  April, 
will  be  understood  as  returnable  on  the  fourth  Tuesday  of  April  next 

Trespass  for  assault  and  battery  and  false  imprisonment. 
The  plaintiff,  who  was  indebted  on  a  note  to  the  defendant,  was 
caused  to  be  arrested  by  the  latter  under  a  writ  of  capias  and 
attachment,  issued  on  the  seyenteenth  day  of  February,  1853, 
returnable  to  the  court  of  common  pleas  of  Cairoll  county,  at 
Ossipee,  on  the  fourth  Tuesday  of  April,  but  without  any  desig- 
nation of  what  April.  It  was  attempted  to  justify  under  this 
writ,  and  it  was  agreed  that  if  the  court  should  be  of  the  opin- 
ion that  this  suit  can,  in  law,  be  maintained,  then  judgment 
should  be  rendered  for  the  plaintiff  for  such  sum  as  should  be 
afterwards  adjudged  as  damages  and  costs,  and  otherwise  for 
the  defendant  for  costs. 

N.  and  O.  N.  Easiman,  for  the  plaintiff. 

H.  A.  Bellows,  for  the  defendant. 

By  Court,  Bell,  J.  The  position  of  the  plaintiff's  counsel 
is  that  the  writ  upon  which  the  plaintiff  was  arrested  is  Toid, 
and  consequently  no  justification  for  the  arrest,  because  it  is 
not  made  returnable  at  the  next  term  of  the  court.  The  general 
rule  seems  to  be  that  where  the  return-day  of  process  is  mis- 
taken or  defectively  stated,  it  does  not  render  the  process  Toid, 
but  only  voidable,  liable  to  be  set  aside;  but  the  defect  msj  be 
remedied  by  amendment.  Thus  in  Jackson  v.  Crane,  1  Cott.  38, 
a  writ,  tested  January  1,  1823,  returnable  on  a  day  in  January 
next,  was  held  not  void,  but  voidable  only,  though  it  was  taken 
for  granted  that  several  terms  intervened  between  the  teste 
and  the  return.  Similar  decisions  were  made  in  Enapp  ^* 
Palmer,  1  Cai.  486;  Kissam  v.  Morris,  2  Wend.  259;  Shirley'^' 
Wright,  2  Ld.  Baym.  775.  To  this  general  rule  there  seems  a 
well-settled  exception  in  cases  of  writs  of  mesne  process  mo- 
iling against  the  body  of  tiie  defendant,  and  made  retornahle 
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after  an  inteETemngtermy  because  of  the  danger  of  the  defend- 
ant being  subjected  to  a  long  imprisonment.  Such  -writs  are 
not  voidable,  but  void  absolutely,  and  incapable  of  amendment. 
It  was  BO  decided,  in  conformity  to  earlier  decisions,  in  Parsons 
V.  Loyd,  3  Wils.  341;  Shiwley  v.  Wright,  2  Ld.  Raym.  775;  Bunn 
V.  Thomas,  2  Johns.  190;  Burk  v.  Barnard,  4  Id.  309;  Jack* 
son  V.  Crane,  1  Cow.  38;  Blanchard  v.  Ooss,  2  N.  H.  491.  If, 
then,  the  writ  before  us  is  to  be  construed  as  returnable  after 
an  intervening  term,  or  if  it  is  held  not  to  be  returnable  at  any 
definite  term  of  the  court,  within  the  principle  of  the  case  of 
Wood  V.  EUl,  5  Id.  229,  where  a  writ  returnable  out  of  term 
was  held  void,  it  must  be  regarded  as  a  mere  nulliiy,  incapable 
of  amendment  and  affording  no  justification. 

There  are  decisions  which  hold  that  writs  of  capias  ad  respon-^ 
dendum,  made  returnable  as  in  Bums  v.  Thomas,  supra,  on  the 
17tb  of  May  next,  where  the  teste  was  May  12, 1826,  have  been 
held  void,  as  being  returnable  after  several  intervening  terms. 
May  next  being  construed  as  May,  1827:  Jackson  v.  Crane, 
supra.  But  we  are  unable  to  adopt  this  conclusion.  De- 
fects of  form,  in  this  state,  are  not  grounds  of  demurrer,  or  of 
pleas  in  abatement,  where  the  person  or  case  can  be  rightly  un* 
derstood,  but  the  courts  are  to  order  amendment:  B.  S.,  c.  186, 
sec.  10.  Still  less  should  any  defect  render  process  entirely 
Toid  where  the  matter  intended  can  be  understood,  however 
defective  the  manner  of  expression.  Every  reasonable  pre- 
sumption should  be  made  to  support  process,  which  must  other- 
wise be  held  void,  ut  res  magis  valeai  quam  pereat.  Proqess 
may  be  regarded  as  voidable  by  reason  of  defects,  without 
serious  prejudice  of  the  rights  of  parties,  because  such  defects 
are  in  their  nature  amendable,  under  the  orders  of  the  court, 
upon  such  reasonable  terms  as  may  be  just  to  both  parties;  and 
such  defects  may  be  waived  or  released  by  agreement  of  parties, 
or  by  such  acts  of  the  party  entitled  to  take  advantage  of  them 
as  show  that  they  are  not  relied  upon;  as  suffering  a  default, 
pleading  over  to  the  merits,  and  the  like.  But  it  is  otherwise 
with  such  defects  as  render  process  void.  Parties  who  have 
acted  ignorantly,  imder  such  invalid  process,  may  be  subjected 
to  be  treated  as  wrong-doers  and  trespassers,  where  they  have 
intended  to  act  with  entire  propriety.  And  courts  will  hardly 
hesitate  to  sustain  such  process  where,  without  violence  to  the 
ordinary  usages  of  language,  it  may  be  so  understood  as  to 
render  it  legal  and  operative. 

In  the  present  case  the  writ  was  made  in  February,  retom- 


Digitized  by 


Google 


6S0  Eell7  v.  GnJCAif.  [N.  E 

able  at  the  court  to  be  held  on  the  fourth  Tuesday  of  Apxi], 
without  the  usual  addition  of  **  next."  And  we  think  that, 
consistently  with  common  usage,  the  process  may  be  well  un- 
derstood, both  by  the  party  and  the  court,  as  returnable  on  thu 
fourth  Tuesday  of  April  next,  because  it  seems  to  us  that  the 
word  **  next"  is  implied  in  such  a  case,  according  to  the  gen- 
eral understanding  of  speakers  and  hearers;  and  the  word  is 
generally  inserted  in  legal  proceedings  rather  to  preclude  all 
uncertainty  than  because  it  is  ordinurily  considered  neoessaiy 
in  less  foimaL  writings.  If,  for  instance,  this  were  the  case  of 
one  gentleman  writing  to  another,  and  proposing  to  meet  him 
for  the  purpose  of  transacting  some  business  at  Ossipee  on  the 
fourth  Tuesday  of  April,  it  would  not  be  thought  possible  to 
misunderstand  it  as  applying  to  any  other  time  than  April  next 
More  especially  would  this  be  the  case  if  such  letter  were  in 
answer  to  a  previous  letter  of  his  correspondent,  saying  ^hat  he 
would  meet  him  for  the  purpose  at  any  time  not  later  than  the 
close  of  the  court  at  Ossipee.  For  in  every  such  case  the  cir- 
cumstances and  nature  of  the  case  form  a  neceesazy  ingredient 
in  giving  a  construction  to  language.  And  in  this  case  the  na- 
ture of  the  process  strongly  forbids  any  other  construction;  for 
it  is  conceded  that  unless  it  is  understood  to  mean  April  next, 
it  is  merely  inoperative,  a  paper  entirely  void  and  incurable. 

In  several  cases  this  court  have  manifested  their  disposition 
to  adopt  such  a  construction  in  cases  somewhat  analogous  to 
this,  as  would  be  consistent  with  the  natural  understanding  of 
thei  community  as  to  what  was  intended,  and  such  as  would  give 
effect  to  the  proceeding  rather  than  to  defeat  it  wholly.  In  the 
case  of  Osgood  v.  Hutchina^  6  N.  H.  375,  upon  an  application 
by  a  prisoner  to  take  the  poor  debtor's  oath,  an  order  of  notice, 
dated  May  Gth,  specified  the  twenty-second  day  of  May  next  as 
the  day  of  hearing,  and  it  was  held,  upon  consideration  of  many 
authorities  there  cited,  that  from  the  nature  of  the  case  the 
twentynsecond  of  the  same  month  was  intended.  And  the  court 
say  that  in  a  clause  like  that  under  consideration,  the  term 
**  next"  may  be  referred  to  the  month  or  the  day,  according  as 
the  intention  of  the  parties  apparent  upon  the  face  of  the  in- 
strument or  the  subject-matter  of  the  transaction  may  require; 
and  if  possible,  such  construction  should  be  given  as  will  effect- 
uate the  intention  of  the  parties  or  give  effect  to  the  proceed- 
ings. In  NeUleUm  v.  BiUings^  13  Id.  446,  which  was  a  scire/acias 
against  bail,  the  notice  to  the  bail  was  dated  October  3, 1842, 
and  stated  that  the  execution  was  returnable  on  the  third  Tuee- 
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day  of  October  next,  and  it  was  held  that  though  reference  ii 
osoally  made  to  the  next  antecedent,  yet  that  is  not  necessarily 
BO,  but  regard  may  be  had  to  the  subject-matter.  The  word 
'*  next "  might  be  understood  to  apply  to  the  day  as  well  as  the 
month.  The  defendant,  the  bail,  could  not  have  been  misled. 
He  could  not  have  supposed  that  the  execution  was  returnable 
in  October,  more  than  a  year  from  its  date.  And,  it  may  be 
added,  that  any  other  construction  than  that  adopted  by  the 
court  would  be  subversiye  of  the  whole  design  of  the  notice. 
And  in  Bogers  v.  Famham,  25  Id.  511,  the  same  principle 
was  applied.  Upon  an  attachment  of  goods,  the  summons  was 
returnable  *'  on  the  third  Tuesday  of  August  instant."  It  was 
served  August  2d,  but  had  no  date.  It  was  held  the  process 
must  be  construed  as  returnable  at  the  next  court  after  the  ser- 
vice. The  court  being  of  opinion  that  the  defendant  could  not 
be  misled  by  the  defect,  the  ordinary  understanding  of  such  a 
paper  being  that  it  was  returnable  at  the  court  held  in  the 
same  month  in  which  the  service  was  made. 

It  seems  by  the  United  States  Digest,  vols.  3,  5,  9,  tit.  Writs, 
that  the  same  principle  as  to  the  word ' '  next "  has  been  adopted  in 
Gibson  v.  LaugJUin,  Minor,  182;  Fosey  v.  Franklin  Branch,  2  Mc- 
Mull.  338;  Findleyy.JlUcKie,  8  Tort.  462;  Dandridgev.  Stevens, 
12  Smed.  &  M.  723;  Winston  v.  Miller,  Id.  550;  Murphy  v.  WiU- 
iams,  1  Ark.  376.  The  only  case  we  have  found  which  more 
nearly  approaches  the  present  is  TiUson  v.  Bowley,  8  Greenl.  163, 
cited  for  the  defendant.  In  a  complaint  for  bastardy,  dated 
November  7, 1829,  the  child  was  alleged  to  be  begotten  on  the 
eleventh  of  April,  without  the  word  "  last,"  or  in  any  way  stating 
the  year,  and  it  was  held  to  refer  to  April  next  preceding.  It 
vras  said  by  the  court  that  ''  it  was  impossible  to  mistake  what 
April  was  intended.  When  a  month  is  referred  to,  it  will  be 
understood  to  be  of  the  current  year,  unless  from  the  connection 
it  is  apparent  that  another  is  intended."  This  case  was  cited 
with  approbation  in  lieUleion  v.  Billings,  supra,  and  seems  to  us 
entirely  sound.  It  is  agreeable  to  the  common  understanding 
of  language  in  such  cases,  and  in  accordance  with  the  spirit  of 
the  decisions  of  this  court.  The  principle  stated  is  decisive  of 
this  case.  April  is  to  be  construed  as  April  next,  and  the  writ 
is  therefore  valid,  and  there  must  be  judgment  for  the  defendant. 

ThK  principal  case  was  OrtED  AND  FOLLOWED   ID  Nosh  V.  MollOTt/,    1? 

Mich.  234,  in  holding  that  where  ft  writ  of  attachment  was  tested  and  issued 
on  the  seventh  day  of  February,  18C7,  but  made  returnable  '*  on  Tuesday, 
tlie  seooiid  day  of  April,"  without  expressiDg  the  year,  it  must  be  undsntood 
M  referring  to  the  April  of  the  then  current  year. 
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Pbesoott  v.  Gahb. 

[29  Nkw  Haxfuiixx,  453.] 
DlffTINCmON    BBTWSEN    WhOLB    AND    HaLF    BLOODS  IS    NOT  AdMITTKD   fai 

New  Hampshire  in  determiniDg  who  are  to  take  by  inheritance,  except 
where  the  statute  has  interfered  to  change  the  descent  of  property  de- 
rived in  a  particular  manner  by  an  infant  who  dies  under  age  and  munar- 
ried. 

Appeal  from  the  decree  of  a  judge  of  probate.  A  petition  for 
a  decree  of  distribution  had  been  presented  to  the  judge  by  the 
administrator  of  Thomas  Babb,  jun.,  representing  tiie  mother  of 
the  hitter,  his  brothers  and  sisters,  and  their  representatives,  as 
his  only  heirs,  and  excluding  the  representatives  of  his  half-sis- 
ters, who  claimed  to  be  of  the  next  of  kin  and  co-heirs.  The 
judge  entertained  an  opinion  adverse  to  the  prayer  of  the  peti- 
tion, but  by  agreement  a  decree  was  entered  in  accordance 
with  the  prayer,  and  those  claiming  as  next  of  kin  and  co-hein 
appealed.     Further  facts  appear  in  the  opinion. 

Stevens,  for  the  appellants. 

Bogers,  for  the  appellees. 

By  Court,  Eastman,  J.  The  deceased,  Thomas  Babb,  jun., 
died  intestate,  of  age,  unmarried,  without  issue,  and  withoata 
father  living,  leaving  personal  properly  not  derived  by  descent 
or  devise.  He  had,  at  the  time  of  his  death,  the  following  heirs, 
who,  according  to  our  statute,  were  in  the  same  line  of  inheri- 
tance, viz. :  his  mother,  Sarah  Babb,  his  own  brother  and  sister, 
James  and  Amelia  Babb,  and  two  nephews,  Thomas  B.  and 
Artemas  Carr,  children  of  another  sister,  Priscilla  Carr,  deceased. 
He  had  also,  at  the  time  of  his  death,  the  following  nephews 
and  nieces,  viz. :  True  McClaiy  and  Lucy  M.  Prescott,  Elizabeth 
Moulton  and  Sarah  J.  Lord,  and  Elbridge,  Emery,  Sewell  T., 
and  Samuel  D.  T.  Stevens.  These  nephews  and  nieces  were  the 
children  of  the  half-sisters  of  the  deceased;  and  the  half-sisteis 
were  the  children  of  his  father  by  a  former  vnfe. 

The  controversy,  then,  is  between  children  and  thoir  repre- 
sentatives of  the  same  father  by  different  mothers;  and  the 
question  is.  Do  they  all  take  alike  from  their  brother,  the  de- 
ceased? or  do  the  brothers  and  sisters  of  the  same  mother  of  the 
deceased,  together  with  the  mother,  take  the  whole  of  the  prop- 
erty, to  the  exclusion  of  the  half-bloods?  By  the  fifth  section 
of  chapter  166  of  the  revised  statutes,  it  is  provided  that  the 
personal  estate  of  any  person  deceased,  not  bequeathed,  remain- 
ing in  the  hands  of  the  administrator,  on  settlement  of  his  ad- 
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ministratioii  account,  shall  be  distributed  by  decree  of  tbe  judge: 
1.  To  the  widow,  the  share  thereof  by  law  prescribed;  2.  The 
residue,  in  equal  shares,  to  the  same  persons  to  whom  the  real 
estate,  if  there  were  any,  would  by  law  descend.  As  the  de- 
ceased left  no  widow,  his  property,  being  personal  estate,  would, 
under  this  section  of  the  statute,  be  distributed  to  the  same  per- 
sons to  whom  it  would  have  descended  had  it  been  real  estate. 
By  the  first  section  of  the  same  chapter  it  is  provided  that  "  the 
real  estate  of  every  person  deceased,  not  devised,  etc.,  shall  de- 
scend in  equal  shares:  1.  To  the  children  of  the  deceased  and 
the  legal  representatives  of  such  of  them  as  are  dead;  2.  If 
there  be  no  issue,  to  the  father,  if  he  is  living;  3.  If  there  be 
no  issue  nor  father,  in  equal  shares  to  the  mother  and  to  the 
brothers  and  sisters,  or  their  representatives;  4.  To  the  next  of 
kin  in  equal  shares." 

The  second  section  of  the  chapter  is  as  follows:  ''  If  any  per* 
son  shall  die  under  age  and  unmarried,  his  estate,  derived  by 
descent  or  devise  from  his  father  or  mother,  shall  jiescend  to  his 
brothers  and  sisters,  or  their  legal  representatives,  if  any,  to  the 
exclusion  of  the  other  parent."  The  intestate  in  this  case,  leav- 
ing* no  issue  and  no  father  living,  and  being  more  than  twenty- 
one  years  of  age,  and  having  accumulated  his  property  himself, 
his  estate  must  be  distributed  under  the  third  clause  of  the  first 
section,  *'  in  equal  shares  to  the  mother  and  to  the  brothers  and 
sisters,  or  their  representatives."  It  could  not  be  distributed 
under  the  second  section,  because  his  estate  was  not  derived  by 
descent  or  devise  from  his  father  or  mother.  He  was,  moreover, 
not  under  age,  as  required  by  this  section.  Who  then  were  his 
brothers  and  sisters,  or  their  representatives,  who  would  take 
his  estate  under  the  third  clause  of  the  first  section  ? 

In  giving  a  construction  to  the  second  section,  we  held  in 
CroweU  v.  CUmgh,  23  N.  H.  207,  that  where  a  man  dies  leaving 
several  children,  and  one  of  them  dies  underage  and  unmarried, 
the  surviving  children  of  the  deceased  father  will  take  the  de- 
ceased child's  share  in  their  father's  estate,  to  the  exclusion  of 
his  brothers  and  sisters  of  the  half-blood  by  the  same  mother 
but  a  different  father.  But  although  it  was  held  in  that  case 
that  upon  the  facts  presented,  the  property  being  derived  by 
descent  from  the  father,  the  half-bloods  would  not  be  entitled 
to  a  distributive  share,  yet  it  was  so  decided  under  the  particu- 
lax  provisions  of  the  second  section  of  the  statute;  and  the  gen- 
eral doctrine  that,  independent  of  express  statutory  enactment, 
no  distinction  is  admitted  between  the  whole  and  half  bloods, 
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was  distinotly  recognized.  In  the  course  of  the  opinion  delivered 
bjPerley,  J., it  was  said  that  the  estate  of  the  deceased  inher- 
ited from  her  father  will  not  go  to  her  heirs  and  next  of  kin»  as 
it  would  if  it  had  come  to  her  from  another  source.  And  again: 
*•  The  surviving  children  do  not  take,  under  the  general  rule  of 
descent,  as  heirs  and  next  of  kin  to  the  deceased  brother  or  sis- 
ter, but  they  take,  under  the  special  provision  of  the  statute,  the 
share  of  the  deceased  brother  or  sister,  as  part  of  the  parent's 
estate." 

Prior  to  the  decision  of  Crooke  v.  Wattn,  2  Vem.  124,  the  rule 
in  regard  to  half-bloods  appears  not  to  have  been  uniform,  but 
ever  since  that  decision,  which  was  in  1690,  and  which  was 
affirmed  in  the  house  of  lords,  it  has  been  regarded  as  settled 
thlit,  under  the  English  statute  of  distributions,  brothers  and 
sisters  of  the  half-blood  share  equally  ^th  those  of  the  whole 
blood:  Shower's  P.  C.  108;  Smith  v.  Tracy,  1  Mod.  209;  Earl 
of  Winchelsea  v.  Norcliff,  1  Vem.  403.  No  distinction  exists 
between  the  whole  and  half  bloods  in  ascertaining  who,  under 
that  statute,  are  the  next  of  kin  entitled  to  distribution:  4  Bums' 
Ecc.  Law,  422;  Burnet  v.  Mann,  1  Yes.  sen.  156;  2  Kent's 
Com.  424. 

Our  statute  of  descents  is  copied,  in  substance,  from  the  Eng- 
lish statute  of  distributions;  and  we  never  look  to  the  source 
whence  the  estate  was  derived  to  determine  who  shall  inherit, 
except  in  cases  where  our  statute  has  made  that  circumstance 
material:  Perkins  v.  Nima,  2  N.  H.  461.  And  such,  it  is  believed, 
has  been  the  general  rule  in  this  state.  No  distinction  has  been 
admitted  between  the  whole  and  half  bloods,  except  where  the 
statute  has  interfered  to  change  the  descent  of  property,  which 
may  have  been  derived  in  the  particular  manner  set  forth  in  the 
second  section.  Under  that  section,  the  doctrine  of  Crowdl  t. 
Clough,  supra,  is  undoubtedly  correct.  The  statute  is  the  role 
governing  such  cases,  and  the  general  principle  of  distributions 
is  broken  in  upon.  The  statute  of  Massachusetts  is  substao- 
tially  like  ours,  and  the  same  construction  has  been  put  upon  it 
as  with  us.  Thus  in  Slxcffield  v.  Lovering,  12  Mass.  490,  the  father 
died  seised  in  fee  of  land,  leaving  an  only  child  and  a  widow, 
the  mother  of  the  child;  the  child  died  under  i^,  not  having 
been  married;  and  it  was  held  that,  on  the  death  of  the  child, 
the  land  descended,  in  equal  shares,  to  the  surviving  mother 
and  to  her  children  by  a  former  husband,  brothers  and  sisters 
of  the  half-blood  to  the  child.  This  decision  was  made  upon 
the  ground  that  there  were  no  brothers  and  sisters,  children  of 
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the  &fh6r  from  whom  the  land  descended,  to  take  the  property 
after  the  death  of  the  child,  under  the  special  provision  of  the 
statute,  and  so  it  descended  according  to  the  general  rule. 

The  Massachusetts  statute,  regulating  the  distribution  of 
property  among  the  brothers  and  sisters  of  the  deceased  chil- 
dren of  the  parent  from  whom  it  descended,  differs  from  ours 
in  one  respect.  It  does  not  embrace  property  derived  by  devise 
and  descent,  as  ours  does,  but  only  by  descent:  Nash  v.  Cutier, 
16  Pick.  491.  But  this  does  not  affect  the  construction  put 
upon  the  statutes,  so  far  as  they  go. 

After  a  careful  consideration  of  this  case,  we  entertain  no 
doubt  that,  independent  of  the  special  provisions  of  the  second 
section  of  our  statute,  there  is  no  distinction  to  be  made  be- 
tween brothers  and  sisters  of  the  whole  and  half  blood.  We 
have  one  uniform,  general  rule  for  the  descent  of  real  and  per- 
sonal property.  Whether  real  or  personal,  it  goes  alike  to  the 
same  persons  and  in  the  same  proportions;  and  the  English 
statute  of  distributions  is  its  basis;  a  statute  which,  says  Chan- 
cellor Kent,  being  founded  in  justice,  and  in  the  wisdom  of 
ages,  and  fully  and  profoundly  illustrated  by  a  series  of  judicial 
decisions,  has  been  well  selected  as  the  most  suitable  and 
judicious  basis  on  which  to  establish  our  American  law  of 
descent  and  distribution:  2  Kent's  Com.  428. 

Upon  these  principles  the  property  of  the  deceased,  not  hav- 
ing been  derived  by  descent  or  devise  from  his  father  or  mother, 
will  fall  to  his  mother,  and  to  all  of  his  brothers  and  sisters  and 
their  representatives  of  the  half  blood  as  well  as  the  whole. 
All  of  the  children  of  Thomas  Babb,  sen.,  or  their  represent- 
ati  ves,  whether  the  issue  of  his  first  or  second  marriage,  are 
eixtitled  to  a  distributive  share  of  the  estate  of  the  deceased. 

The  opinion  of  the  judge  of  probate  was  therefore  right,  but 
the  decree  as  entered  must  be  reversed. 

Decree  reversed. 

iNiucBiTAircs  OF  Halp-blood.— In  Emolakd. — ^At  the  common  law,  the 
half-blood  was  entirely  exolnded  from  taking  an  estate  by  inheritanoe,  by  the 
artificial  role  of  evidence  that  the  one  who  it  of  the  whole  blood  of  the  person 
last  seised  affords  the  beet  presumptive  proof  that  he  is  of  the  blood  of  the  first 
fendatory  orporchaser:  2  31a.  Ck)m.  22S-231;  4  Kent's  Ck)m.  403;  3  Washb. 
Real  Prop.,  o.  1,  sec  2,  subd.  IS;  but  by  the  statute  of  3  &  4  Wm.  IV.,  the 
half-blood  is  to  succeed  to  the  inheritanoe  next  after  any  relation  in  the  same 
degree  of  the  whole  blood  and  his  issue,  where  the  common  ancestor  shall  be 
a  male,  and  next  after  the  common  ancestor  where  such  ancestor  shall  be  a 
famale;  and  no  brother  or  sister  shall  be  considered  to  inherit  immediately 
from  bis  or  her  brother  or  sister,  bat  every  descent  from  a  brother  or  sistsi 
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■hall  be  trmotd  tiuxwgh  the  perent:  See  Wma.  Real  Prop.  77.  In  the  case 
of  racceasioii  to  penonal  estate  bj  the  Eoglish  law,  it  may  here  be  observed 
thore  was  formerly  some  differsDce  of  opinion  as  to  whether  the  half-blood 
took  a  full  or  half  share  with  the  whole  blood,  since  the  statute  simply  di- 
rected distribution  to  be  made  among  the  next  of  kindred  of  equal  degree  to 
the  intestate;  but  the  case  of  Orooke  y.  WaU$.  2  Vem.  124;  Shower's  P.  (X  ' 
108,  has  settled  the  law  in  this  particular  in  favor  of  the  half-blood,  who 
now  take  whole  shares:  Bee  4  Bums'  Ecc.  Law,  422;  Burnet  v.  Mann^  1  Ves. 
■en.  156;  S.  C,  1  MyL  &  K.  672,  note;  SmUh  v.  Tracy,  1  Mod.  209;  Jeuopp 
V.  Watson,  1  Myl.  &  K.  665. 

Ik  Unttxd  Statee. — Much  difference  exists  in  the  laws  of  the  severil 
states  in  respect  to  inheritance  of  the  half-blood;  and  Chancellor  Kent  says 
that  "  the  laws  of  all  ooontriee,  and  of  our  own  in  particular,  are  so  different 
from  each  other  on  the  subject  that  they  seem  to  have  been  the  result  of  ac- 
cident or  caprice,  rather  than  the  dictate  of  principle:"  4  Kent's  Com.  406. 
In  some  states  no  distinction  is  made  between  the  whole  and  the  half  blood, 
but  in  most  of  them  a  difference  more  or  less  extensive  exists,  by  which  the 
half-blood  is  postponed.  In  none  of  the  states,  however,  is  the  half-blood 
entirely  excluded. 

1.  StcUes  where  HaHf-hlood  is  not  Ebcpresslp  Excluded  or  Included. — A  few 
of  the  statutes  regulating  descents,  namely,  those  of  New  Hampshire,  Bhode 
Island,  Iowa,  and  Louisiana,  are  broad  in  their  nature,  and  do  not  in  ex- 
press  terms  provide  that  the  half-blood  shall  or  shall  not  inherit;  and  with 
reference  to  these,  as  was  held  in  the  principal  case,  no  distinction  is  in  gen- 
eral admitted  between  the  whole  and  the  half  blood:  See  Oardner  v.  CcUinM, 
8  Mason,  398;  2  Pet  58;  Clarh  v.  Sprague,  5  Bkickf.  412;  Pearson  v.  Oriee, 
6  La.  Ann.  232;  Neeley  v.  Wise,  44  Iowa,  544.  There  is,  however,  a  genenJ 
exception  in  Rhode  Island  in  favor  of  the  blood  of  the  ancestor,  in  the  case 
of  real  estate  which  came  to  the  intestate  by  descent,  gift,  or  deviee  from  a 
parent  or  other  kindred;  and  in  New  Hampshire,  if  the  estate  was  derived 
by  the  intestate  by  descent  or  devise  from  a  parent,  it  descends  to  his  bratb- 
ers  and  sisters,  or  their  legal  representatives,  to  the  exclusion  of  the  other 
parent. 

Meaning  of  ''Brothers  and  Sisters,**  ''Next  qf  Kin,"  ete.— There  is  an 
almost  uniformity  of  opinion  that  when  a  statute  provides  for  the  inher 
itance  of  **  brothers  and  sisters,"  the  term  includes  the  half-blood:  Oard' 
ner  v.  Collins,  supra;  Sheffield  v.  Lowering,  12  Mass.  490;  Bowleg  ▼.  Strayl  32 
Mich.  70,  75;  Cliver  v.  Sanders,  8  Ohio  St  501;  White  ▼.  White,  19  Id.  531, 
536;  Clark  v.  Sprague,  supra;  Doe  ex  dem.  Moore  v.  Abemathy,  7  Blackf. 
442;  Aldridcfe  v.  Montgomery,  9  Ind.  302;  Clay  v.  Cousins,  1  T.  B.  Moo.  75; 
Marlow  v.  King,  17  Tex.  177,  178;  see  the  principal  case;  but  the  opposite 
conclusion  was  reached  in  South  Carolina,  in  Wren  v.  Cames,'4  Desan.  405; 
Lavoson  v.  Perdriaux,  I  McCord,  456,  in  construing  the  amendment  of  1797 
to  the  act  of  1791  relating  to  descents  and  distributions;  and  see  Clark  v. 
Pickering,  16  N.  H.  284;  Crowell  v.  Clough,  23  Id.  207;  Perkins  v.  Shnonds, 
28  Wis.  90.  And  where  a  statute  provides  that  if  there  are  no  children  ol 
the  intestate  all  his  right,  title,  and  interest  in  his  real  property  *' shall  vest 
in  and  be  divided  equally  among  the  next  of  kin  in  equal  degree,  and  those 
who  shall  represent  them  if  any  of  them  be  dead,  computing  aooordingto 
the  degrees  of  the  civil  law,"  brothers  and  sisters  of  the  half-blood,  it  ssems, 
inherit  equally  with  those  of  the  whole  blood,  since  by  the  civil  law  they  ars 
equally  next  of  kin:  Oardner  ▼.  ColUns,  3  Mason,  398»  403;  and  the  torm 
"next  of  kin"  found  in  other  statutes  is  likewise  so  oonstmed  to  indode 
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the  half-blood  in  Edwoard$  ▼.  BanddU,  2  mil  Ch.  (S.  C.)  416;  a  a,  Bfley  Ch. 
16;  Karwon  ▼.  Lowndes,  2  Deaaa.  210;  Onerard  t.  Ouerard^  4  Id.  405,  note; 
IliUhouae  v.  Cluster^  3  Day,  166;  McKmney  v.  MelUm,  3  HouBt.  277.  So  the 
words  **  lawful  beira  **  in  a  will  refer  to  heirs  of  the  half  as  well  as  of  the 
whole  blood:  Sharp  v.  Kleinpeter,  7  La.  Ann.  264. 

2.  States  where  Distindion  between  Whole  and  Hai^  Blood  is  Expresslp 
Abolished.— In  Maine:  R.  S.  (1883),  c.  75,  see.  2;  Massachusetts:  Pub.  Stat. 
(1882),  c.  125,  sec  2;  Vermont:  Bev.  Laws  (1880),  sec.  2231;  Washington: 
Code  (1881),  sec  3307— it  is  provided  that  *<  kindred  of  the  halfblood  shall 
inherit  equally  with  those  of  the  whole  blood  in  the  same  degree;"  and  the 
meaning  of  this,  in  the  ordinary  case  of  inheritance,  is  evidently  plain:  Hatch 
V.  Hatch,  21  Vt.  450;  so  kindred  of  the  half-blood  in  any  degree  take  equally 
under  tlie  act  with  those  of  the  whole  blood  in  the  same  degree,  in  the  distri* 
bution  of  personal  property:  Larrabee  v.  TSicier,  116  Mass.  562.  In  Illinois 
the  statute  is  even  strooger  in  its  wording  in  favor  of  the  half-blood,  for  it 
reads:  ^*  In  no  case  shall  there  be  any  distinction  between  the  kindred  of  the 
whole  and  the  half  blood:"  R.  S.  (Cothran,  1883),  c.  39,  sec.  1;  and  it  is  held 
that  it  is  not  confined  in  its  application  to  cases  where  the  ancestor  from 
whom  the  estate  is  derived  leaves  children  by  different  mothers;  the  children 
of  the  same  mother,  but  who  have  different  fathers,  are  no  less  brothers  and 
sisters  of  the  half-blood  than  are  the  children  of  the  common  father,  but  who 
have  different  mothers:  Oglesby  ▼.  Ptuco,  79  HI.  164.  In  Kansas  the  provis- 
ion is  more  restricted  in  its  language:  '*  (^ildren  of  the  half-blood  shall  in- 
herit equally  with  children  of  the  whole  blood:"  Ck)mp.  Laws  (Dassler,  1881), 
c  33,  sec.  29.  Where  an  act  declares  that  if  a  married  woman  * '  die  possessed 
of  slaves  or  other  personal  chattels  as  her  separate  property,  leaving  issue  of 
her^  body,  either  by  a  former  husband  or  by  her  surviving  husband,  such 
slaves  and  other  personal  chattels  shall  descend  to  her  children  in  equal 
shares,"  the  children  of  a  first  marriage  are  entitled  to  an  equal  share  of  their 
deceased  mother's  personal  chattels  with  the  children  of  the  second  marriage: 
Marshall  v.  King,  24  Miss.  85;  BaUs  v.  CoUon,  32  Id.  266.  The  following 
provision  is  found  in  the  (^rgia  code  (1882),  section  2434:  "  Brothers  and 
sisters  of  the  intestate  stand  in  the  second  degree,  and  inherit,  if  there  is  no 
widow  or  child,  or  representatives  of  child.  The  half-blood  on  the  paternal 
side  inherit  equally  with  the  whole  blood.  If  there  be  no  brother  or  sister 
of  the  whole  or  half  blood  on  the  paternal  side,  then  those  of  the  half-blood 
ui  the  maternal  side  shall  inherit.  The  children  or  grandchildren  of  brothers 
%nd  sisters  deceased  shall  represent  and  stand  in  the  place  of  their  deceased 
loarents,  but  there  shall  be  no  representation  further  than  this  among  coUat- 
ends." 

3.  States  Favoring  Blood  qf  Ancestor  in  Ancestral  Estates  Only, — In  Cali- 
fornia the  statutory  provision  on  the  question  under  consideration  is  as  fol- 
lows: '*  Kindred  of  the  half-blood  inherit  equally  with  those  of  the  whole 
blood  in  the  same  degree,  unless  the  inheritance  come  to  the  intestate  by 
descent,  devise,  or  gift  of  some  one  of  his  ancestors,  in  which  case  all  those 
who  are  not  of  the  blood  of  such  ancestor  must  be  excluded  from  such  inheri- 
tance:" Civil  Code,  sec.  1394;  and  a  like  provision  is  found  in  Dakota:  Civil 
Code,  sec.  787;  Michigan:  Gen.  Stat.  (Howell,  1882),  sec  5776  a;  Minnesota: 
Gen.  Stat.  (1878),  c  46,  sec  7;  Montana:  R.  S.  (1879),  2d  div.,  sec.  543;  Ne- 
braaka:  Comp.  Stat.  (1881),  c  23,  sec.  33;  Nevada:  1  Comp.  La^-s  (1873), 
sec  797;  Utah:  Comp.  Laws  (1876),  sec  721;  Wisconsin:  R.  a  (1878),  sec 
2272.  In  New  York:  1  R.  S.  753,  sec.  15;  3  Id.  (Bank's  ed.,  1882),  2212, 
sec  15;  and  Arkansas:  Dig.  (Gantt,  1874),  sec  2173— it  is  provided,  ssbrtaa. 
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tially  as  above,  that  "  relatives  of  the  half-blood  shall  inherit  equally  with 
those  of  the  whole  blood  in  the  same  degree,  and  the  descendants  of  such 
relatives  shall  inherit  in  the  same  manner  as  the  descendants  of  the  whole 
blood,  niiloss  the  iuheritanco  came  to  the  intestate  by  descent,  devise,  or  gifi 
of  some  one  of  his  ancestors,  in  which  cose  all  those  who  aru  not  of  tlie  lilooil 
of  such  ancestor  shall  be  excluded  from  such  inheritance."  In  Alabama: 
"  There  is  no  distinction  made  between  the  whole  aa<l  the  half  blood  iu  the 
same  degree,  unless  the  inheritance  came  to  the  intestate  by  descent,  ile\*ise, 
or  gift  from  or  of  some  one  of  his  ancestors,  in  which  case  all  tliose  who  are 
not  of  the  blood  of  such  ancestor  arc  exclnded  from  the  inheritance,  as  a.i^'aiast 
those  of  the  same  degree:'*  Code  (1876),  sec.  2256;  and  it  will  be  observed 
that  the  clause  referring  to  ancestral  estates  is  more  specific  than  those  ot  a 
like  nature  quoted  above.  In  Indiana  the  section  is:  **  Kindred  of  the  half- 
blood  shall  inherit  equally  with  those  of  the  whole  blood;  but  if  the  estate 
shall  have  come  to  the  iutcstate  by  gift,  devise,  or  descent  from  any  ancestor, 
those  only  who  arc  of  the  blood  of  such  ancestor  shall  inherit;  pi-ovided  that 
on  failui-o  of  such  kindred,  other  kindred  of  the  half-blooil  shall  inherit  as  if 
they  were  of  the  whole  blood:"  R.  S.  (1881),  sec.  2472. 

The  North  Carolina  act  of  1784,  section  3,  provided:  **  That  if  any  peraoo 
dying  intestate  should  at  the  time  of  his  or  her  death  be  seised  or  possessed 
of,  or  have  any  right,  title,  or  interest  in  or  to,  any  estate  or  inheritance  io 
lands  or  other  real  estate  in  fee  simple,  and  without  issue,  such  estate  or  in- 
heritance- shall  descend  to  his  or  her  brothers,  and  for  want  of  brothers,  tc 
his  or  her  sisters,  as  well  those  of  half-blood  as  those  of  whole  blood;  •  •  * 
provided  always  tliat  when  the  estate  shall  have  descended  on  the  part  of 
the  father,  and  the  issue  to  whom  such  inheritance  shall  have  descended 
shall  die  without  issue,  male  or  female,  but  having  brothers  or  sisters  of.  the 
paternal  side,  of  the  half-blood,  and  brothers  and  sisters  of  the  maternal  line, 
also  of  the  half-blood,  such  brothers  and  sisters  respectively  of  tiie  patemaJ 
line  shall  inherit  in  the  same  manner  as  brothers  and  sisters  of  th<!  whole 
blood,  until  such  paternal  line  is  exhausted  of  the  Iialf-blood;  and  tlie  same 
rule  of  descent  and  inheritance  shall  prevail  amongst  the  half-blood  uf  tlie 
maternal  line,  under  similar  circumstances,  to  the  exclusion  of  the  patcmil 
line."  The  Tennessee  act  of  1784,  chapter  22,  section  3,  which  has  been  re- 
enacted  in  2  Stat.  (1871)*  sec.  2420,  in  a  somewhat  modified  form,  was  the 
same.  The  present  statute  of  North  (Carolina  is  as  follows:  "ColUiteral  relsr 
tions  of  the  half-blood  shall  inherit  equally  with  those  of  the  whole  blood, 
and  the  degrees  of  relationship  shall  be  computed  according  to  the  roles 
which  prevail  in  descents  at  common  law;  provided  always  that  in  all  cases 
where  the  person  last  seised  shall  have  left  no  issue  capable  of  inheriting,  nor 
brother  nor  sister,  nor  issue  of  such,  the  iidieritance  shall  vest  in  the  father, 
if  living,  and  if  not,  then  in  the  mother,  if  living:"  Battle's  Revisal  (1873), c 
r>6,  rule  G.  The  act  of  1808  was  the  same,  except  it  provided  for  the  vesting 
of  a  life  estate  only  **  in  the  parents  of  the  intestate,  or  in  either  of  them  if 
one  only  be  living,  and  on  the  death  of  one  of  the  pai'ents,  then  iu  the  sar^ 
vivor,  and  afterwards  be  transmitted  according  to  the  preceding  rules." 
Two  of  the  preceding  rules,  which  are  the  tfame  now  as  then,  ai'e:  Kale  4: 
"  On  failure  of  lineal  descendants,  and  where  the  inheritance  has  been  trans- 
mitted by  descent  from  an  ancestor,  or  has  been  derived  by  gift,  devise,  or 
settlement  from  an  ancestor  to  whom  the  person  thus  advanced  would,  ta 
the  event  of  such  ancestor's  death,  have  been  the  heir,  or  one  of  the  heiiSi 
the  inheritance  shall  descend  to  the  next  collateral  relations,  capable  of  in- 
heriting, of  the  ijerson  last  seised,  who  were  of  the  blood  of  such  ancestor. 
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subject  to  the  two  preceding  rnlea; "  Rule  5:  "  On  failare  of  lineal  descend 
ants,  and  where  the  inheritance  has  not  been  transmitted  by  descent,  or  de* 
rived  as  aforesaid  from  an  ancestor,  or  where,  if  so  transmitted  or  derived, 
the  blooil  of  such  ancestor  is  extinct,  the  inheritance  shall  descend  to  the 
next  collateral  relation,  capable  of  inheriting,  of  the  person  last  seised,  whether 
of  ijatemal  or  maternal  line,  subject  to  the  second  and  third  rules.*'  The  ex- 
ception so  made  in  the  foregoing  states  in  favor  of  the  blood  of  an  ancestor  from 
whom  an  estate  is  derived,  grafted  on  these  broad  provisions  in  relation  to  tlie 
inlieritanceof  the  half-blood,  is  evidently  a  relic  of  the  feudal  law,  which,  it 
•eems  to  ns,  the  Ic^gislatnres,  having  gone  thus  far,  might  wit^h  propriety  have 
omitted.  The  reason  is  not  satisfactory  why,  under  ou  r  system  of  landed  prop- 
erty, this  distinction  should  be  made  with  au  estate  capable  of  being  inherited. 
while  no  distinction  at  all  is  observed  in  the  case  of  distribution  of  personal 
property,  by  whatever  means  acquired.  Chancellor  Kent  says:  *' There 
seems  to  be  no  very  strong  general  principle  (though  no  doubt  the  feelings  of 
nature  might  interpose  some  powerful  appeals  in  particular  cases)  why  the 
half-blood  should  be  admitted  equally  to  the  inheritance  of  the  ancestor 
which  he  acquired  by  purchase,  and  excluded  from  that  wliich  ho  acquired 
by  descent,  devise,  or  gift  from  som6  remoter  ancestor  in  whose  blood  they 
do  not  equally  partake.  If  the  ancestor  was  lawfully  seised  in  fee,  why 
ahonld  the  course  of  descent  bo  varied  according  to  the  source  from  which  hia 
title  proceeded,  or  the  manner  of  his  procuring  it  ?  '*  4  Kent's  Om.  406.  It  is 
clear  that  under  these  statutes  last  above  given,  if  the  estate  is  a  newly  pur> 
chased  inheritance,  or  did  not  come  to  the  intestate  by  descent,  devise,  or 
gift,  or  by  descent  alone,  from  some  of  his  ancestors,  the  distinction  between 
the  half  and  the  whole  blood  in  the  same  degree  is  abolished:  Brown  v.  Bter* 
Hngham,  5  Sandf.  418,  422;  McCroAilm  v.  Rogers,  C  Wis.  278;  ArmingUm  v. 
Armington,  28  Ind.  74;  Van  Sickle  v.  Oibsorty  40  Mich.  170. 

It  will  also  be  noticed  that  the  exception  as  to  ancestral  estates  in  the 
North  Carolina  and  Tennessee  acts  of  1784  applies  only  where  such  estates 
are  derived  by  deecent;  and  therefore  where  the  intestate  took  by  devise,  his 
brothers  and  sisters  of  the  half-blood,  altliough  not  of  the  blood  of  the  an^ 
ccstor,  inherit  equally  with  those  of  the  whole  blood:  McKay  v.  Hendon,  3 
Mnrph.  209;  Ross  v.  Toms,  2  Hawks,  9;  Nichol  v.  Dttprec,  7  Yerg.  415; 
•ee  also  HaU  v.  Jacobs,  4  Bar.  &  J.  245,  under  the  Maryland  act  of  1786, 
chapter  45.  And  where  the  intestate  acquired  the  estate  by  will  of  his 
father,  the  maternal  sister  of  the  half-blood  takes  in  preference  to  a  nephew 
of  the  whole  blood:  Doe  ex  dem.  Sheppard  v.  Slieppard,  3  Murph.  333.  And 
under  rule  4  of  the  North  Carolina  statute  as  it  now  stands,  in  order  tliat  the 
blood  of  the  ancestor  shall  prevail  where  the  estate  is  derived  from  him  by 
gift,  devise,  or  settlement,  the  intestate  must  have  been  the  heir  or  one  ot 
the  heirs  of  such  ancestor.  Thus  where  loud  was  devised  by  a  father  to  a 
second  son,  who  as  the  law  stood  was  not  the  heir,  and  the  son  afterwards 
died  intestate  and  without  issue,  leaving  surviving  him  a  sister  of  the  whole 
blood,  and  the  issue  of  a  sister  of  the  half-blood  on  the  mother's  side,  the  lat- 
ter take  a  moiety  of  the  land:  Den  ex  dem,  liurrjicyn  v.  Deveretix,  1  Ircd.  L. 
583;  and  where  a  paternal  grandfather  devised  land  to  his  grandson,  who  died 
in  the  life-time  of  his  father,  the  devisee  not  being  an  heir  or  one  of  the  heirs 
of  the  devisor,  the  estate  passed  to  his  uncles  and  aunts  on  both  the  maternal 
and  paternal  sides:  Odwme  v.  )Videnhottse,  3  Jones  Eq.  238;  but  where  m 
dtfvise  was  made  by  a  grandfather  to  a  grandson,  who  would  have  succeeded 
to  the  land  of  the  former  had  he  died  intestate,  upon  the  devisee's  dying  intoA* 
tate  and  without  issue,  the  estate  derived  shall  descend,  under  the  act  of  1801^ 
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which  is  the  aame  as  the  existing  statute,  to  his  first  cousin  on  the  part  of  his 
grandfather,  rather  than  to  a  half-brother  who  is  not  of  the  blood  of  the  de> 
vinor:  Dm  ex  dem,  FeUon  v.  BUlupa,  2  Dev.  &  R  L.  308. 

The  difficulty  arises  in  the  construction  of  the  exception  or  proviso.    Wbert 
the  claimants  of  an  ancestral  estate  are  part  of  the  whole  and  part  of  the  half 
blood,  not  of  the  blood  of  the  ancestor,  there  is  littie  room  for  doubt  that  the 
latter  arc  excluded  in  favor  of  the  former.    Thus,  where  lands  come  to  the  in- 
testate by  descent,  his  brothers  and  sisters  of  the  whole  blood  take  in  exclu- 
sion of  brothers  and  sisters  of  the  half-blood,  not  of  the  blood  of  the  ancestor: 
Aldridge  v.  Mmitgomery,  QInd,  302;  Doe  ex  dem,  Pipkbiv.  Coor^  2  Murph.  231; 
Deadrick  v.  Armour,  10  Humph.  588.    And  where  the  issue  represents  the  pa- 
rent, if  an  estate  descended  to  the  intestate  from  his  mother,  a  niece  of  the 
whole  blood  will  take  in  exclusion  of  a  sister  of  the  half-blood  of  the  intestate 
on  the  paternal  side:  Doe  ex  denu  Ham  t.  Martin^  1  Hawks,  423.    But  the 
questions  present  themselves.  What  is  the  meaning  of  the  words  "ances- 
tor,** and  **  of  the  blood  ?  *'  and  does  a  remote  relative  of  the  blood  of  the 
ancestor  exclude  a  nearer  relative  not  of  such  blood  f    In  the  first  place,  it  is 
settied,  both  with  reference  to  the  statutes  in  question  and  other  statntss 
where  the  expression  occurs,  that  the  phrase  **  of  the  blood  "  includes  the 
half-blood:  Ocu'dner  v.  Collins,  2  Pet.  58;  Den  ex  dem,  DelapUUne  v.  Jone$,  3 
Halst  340;  Baher  v.  Cha\fami,  5  Whart.  477;  Becbet  v.  Qryffi^ng,  14  N.  Y.  235; 
StaUworth  v.  StaUworth,  29  Ala.  76;  Johnson  v.  Copeland's  Adm'r,  35  Id.  521; 
OfUter  V.  Waddwgton,  22  Mo.  206.    Thus,  on  the  death  of  a  child  intestate, 
slaves  which  she  derived  by  descent  from  her  father  are  to  be  distriboted 
among  her  brothers  and  sisters  of  the  half-blood  on  the  father's  side,  and  to 
the  exclusion  of  brothers  and  sisters  of  the  half-blood  by  the  mother;  hut 
money,  which  was  the  product  of  the  hire  of  the  slaves  after  they  were  dis- 
tributed to  the  intestate,  is  not  an  "  inheritance,*'  and  did  not  come  to  the 
intestate  by  '*  descent,  devise,  or  gift,"  and  is  to  be  distributed  equally 
among  all  the  brothers  and  sisters:  Johnson  v.  Copeland*$  AdnCr,  supra.   In 
the  next  place,  the  term  **  ancestor  "  refers  to  the  inunediate  ancestor  from 
whom  the  intestate  received  the  inheritance,  devise,  or  gift,  and  not  to  a  re- 
mote ancestor  who  was  the  original  source  of  titie:  Wheeler  v.  CfluUerhuck,  82 
N.  Y.  67;  ValenHne  v.  Wetherill,  31  Barb.  655;  Emanud  v.  Ennis,  16  Jones 
k  S.  430;  S.  C,  16  N.  Y.  Week.  Dig.  430;  Lessee  of  PrickeU  v.  Parker,t 
Ohio  St.  394;  WhUe  v.  WhUe,  19  Id.  531;  CtUier  v.  Waddington,  22  Mo.  206; 
Smith  V.  SmkJt,  23  Ind.  202;  McMaJdn  v.  Michaels,  Id.  462;  McClanahas  t. 
Traford,  46  Id.  410;  Heavenridge  v.  Nelson,  56  Id.  90;  and  the  same  u  true 
when  instead  of  "  ancestor  "  the  word  **  kindred  "  is  used:  Oardner  v.  Cofltsi, 
2  Pet.  58.    Thus,  where  an  intestate  died  unmarried  and  without  issue,  seised 
of  certain  real  property  which  had  descended  to  him  from  a  deceased  brother 
of  the  whole  blood,  who  had  in  turn  taken  the  property  by  descent  from  bii 
mother,  half-brothers  by  the  father,  being  of  the  "  blood  "  of  the  *'  ancestor," 
share  equally  with  the  brothers  of  the  whole  blood:  Emanuel  v.  Ermit^  mnpra; 
and  where  an  infant  died  seised  of  land  which  had  descended  to  her  from  her 
father,  and  to  hei  father  from  her  grandfather,  the  property  passes  from  bd 
to  the  half-brother  and  half-sister  of  her  father,  though  they  were  not  of  the 
blood  of  the  grandfather,  to  the  exclusion  of  the  grandfather's  brothen  and 
sisters:  White  v.  White,  supra;  so  where  land  descended  to  two  children  from 
their  father,  and  upon  the  death  of  one  his  half  went  to  the  other,  upon  the 
death  of  the  latter  intestate,  his  half-brothers  by  his  mother  are  not  exelodeo 
from  inheriting  the  moiety  which  came  to  him  from  his  brother:  LesKt  q/ 
PrieheU  v.  Parker;  Cutter  t.  Waddington;  Wheeler  v.  ClutteHmei,st^rm;hti 
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they  are  excluded  from  inberitiiig  the  moiety  directly  detoeaded  from  the 
father:  CftUter  v.  WaddtngUm^  supra;  and  where  one  third  of  the  intestate*! 
eetate  was  acquired  directly  from  her  father,  and  two  thirds  by  descent  from 
her  brothers  and  sisters,  the  paternal  brothers  and  sisters  take  the  one  third 
in  preference  to  the  intestate's  half-sister  by  her  mother,  bat  the  two  thirds 
descend  to  the  half-sister,  the  intestate  having  no  mother  living  at  the  time 
of  her  death:  Valentine  ▼.  WdherUl,  supra;  so  if  a  husband  die  intestate, 
leaving  a  second  wife,  and  a  child,  the  only  issne  of  the  second  marriage, 
and  also  a  child  by  his  first  marriage,  and  afterwards  the  second  wife  die 
intestate,  without  having  again  married,  the  one  third  of  the  husband's  land 
which  she  took  in  fee  simple  at  his  death  descends  to  her  own  child:  Smith  v. 
Smith,  supra;  and  to  the  same  efifect  is  MeMalan  v.  MiehaelSf  supra;  and 
where  a  man  died,  leaving  a  widow  and  one  child,  who  inherited  his  real 
estate  equally,  and  subsequently  the  widow  also  died  intestate,  leaving  the 
said  child,  and  other  children  by  a  former  husband,  her  portion  of  the  land 
descends  in  equal  shares  to  all  her  children:  McCtmahan  v.  Trajford,  supra; 
and  where,  also,  the  owner  of  lands  died  intestate,  leaving  surviving  him  a 
widow,  children  by  her,  and  children  by  a  former  marriage,  and  subsquently 
the  widow  died,  leaving  such  children,  and  also  children  by  •  prior  marriage, 
her  interest  in  the  lands  descends  equally  to  all  her  children  by  both  mar- 
riages, to  the  exclusion  of  hor  second  husband's  children  by  his  first  marriage: 
Heavenridge  ▼•  Nelson^  supra.  As  to  the  meaning  of  the  general  words 
"brothers  and  sisters,**  *'next  of  kin,"  etc,  found  in  these  statutes,  see 
ttcpro,  this  note. 

A  more  difficult  question,  which  may  arise  under  all  the  statutes  except 
that  of  Alabama,  is  the  one  above  suggested,  tIx.  :  Does  a  remote  relative  d 
the  blood  of  the  ancestor  exclude  a  nearer  relative  not  of  such  blood?  Dif- 
ferent courts  give  opposing  answers  to  this  inquiry.  Thus  in  Michigan  it  is 
held  that  the  provision  is  not  to  be  construed  to  divert  the  descent  of  an  an- 
cestral inheritance  from  the  nearest  of  kin;  but  if  there  are  several  next  of 
kin  in  the  same  degree,  who  are  not  all  of  the  same  blood,  then  only  such  of 
them  will  take  as  are  of  the  same  blood  as  the  ancestor  from  whom  tiie  estate 
was  derived:  Byan  v.  Andrews,  21  Mich.  229;  RowUy  v.  Sti-ay,  32  Id.  70; 
and  a  like  conclusion  is  reached  in  Indiana:  Bcbertson  v.  BurreU,  40  Ind. 
328;  Cox  v.  Matthews^  17  Id.  357,  370.  '*If  there  is  but  a  single  next  reU- 
tive,''say8  Campbell,  GL  J.,  in  Ryan  v.  Andreufs^  supra,  **he  or  she  will 
take  the  whole  estate  without  reference  to  whether  the  kindred  is  on  one 
side  of  the  one  parent  or  the  other.  If  there  are  several  next  of  kin,  and 
they  are  not  all  related  on  the  same  side,  then  only  such  of  them  will  take 
as  are  <rf  the  blood  of  the  ancestor  from  whom  the  estate  was  derived.** 
Therefore,  it  was  held  that  where  an  estate  descended  to  the  intestate  from 
his  father,  it  goes  to  the  intestate's  maternal  grandmother  in  preference  to 
more  distant  relatives  of  the  father;  and  where  an  intestate  who  had  in« 
herited  his  estate  from  his  father  left,  as  his  nearest  surviving  kindred,  his 
paternal  grandmother,  and  the  children  of  his  mother*s  second  marriage,  the 
latter  take  in  preference  to  the  former:  Rowley  v.  Stray,  supra;  so  brothers 
and  sisters  of  the  half-blood,  who  are  not  of  the  blood  of  the  ancestor  from 
whom  the  land  descended,  are  not  postponed  in  favor  of  the  uncles  and 
cousins  of  the  intestate  who  are  of  such  blood:  Robertson  v.  BurrtU,  supra. 
But  in  Arkansas,  after  an  elaborate  discussion  of  the  statute  of  descents  and 
distributioos,  the  conclusion  was  reached  in  KeUy*s  Heirs  v.  McOuire,  15 
Ark.  556,  that  in  real  estate  which  descended  from  a  father,  half-sisters  by 
te  mother  take  nothing,  but  it  goes  to  the  paternal  grandfather  and  de* 
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Boendaota  of  a  paternal  aunt;  seo  also  SeuR  v,  Vaugine^  Id.  695;  and  in  Mis- 
■oori,  in  CuUer  ▼.  Waddingtan,  22  Mo.  206»  the  Tiew  is  maintauned  that 
where  tho  ancestral  estate  came  to  the  intestate  from  his  father,  brothers  of 
the  half*  blood  on  the  mother's  side  are  entirely  excluded  in  favor  of  patenuil 
aunts;  so  in  Wisconsin,  in  Perkhu  ▼.  Sunonds^  28  Wis.  90,  it  is  held  that  the 
exception  in  the  statute  applies  to  all  cases  falling  within  its  terms,  and  is 
not  limited  to  cases  where  the  intestate  does  not  leave  issue,  widow,  father, 
mother,  brother,  or  sister;  and  therefore  where  an  intestate  left  a  mother, 
his  estate  descended  from  his  father  goes  to  his  father's  brothers  and  their 
represeutatives  in  preference  to  the  intestate's  half-sisters  by  tlie  mother; 
coinparo  Estate  of  KirkendcUl,  '13  Id.  167;  and  in  New  York  the  decisions  are 
ill  harmony  with  these  latter  cases*  which  seem  to  us  to  announce  the  correct 
interpretation  of  the  statutory  enactments:  VoUenUjie  v.  WttbfrUl,  31  Barb. 
Go5;  CmdUhig  v.  Brown,  37  Id.  655.     In  North  Carolina  the  earlier  oases  pr»> 
ferrcd  Imlf-blood  not  of  the  blood  of  the  ancestor  to  more  remote  kindred 
of  such  blood:  Ballard  v.  HiWs  Heirs^  3  Murph.  410;  Doe  ex  dem,  SfvUk  v. 
]Vhedh€e,  1  Dev.  L.  100;  and  see  Doe  ex  dem.  Prlchard  v.  Turner,  2  Hawks, 
435;  and  the  same  ruling  obtains  in  Tennessee:  Ifeihtt  v.  Bryan^  1  Swan, 
408;  Chaney  v.  Barker,  3  Baxt.  424.     But  other  North  Carolina  dedtsions  on- 
der  dififerent  statutes  give  preference  to  moro  remote  collaterals  of  the  Uood 
of  tlie  ancestor:  Bell  v.  Dozier,  1  Dev.  L.  333;  Dcfi  ex  dem.  Felton  v.  BUUp^ 
2  Dev.  &  B.  L.  308;  Dozier  v.  Orandt/,  66  N.  C.  484;  although  it  most  bo 
remembered  that  under  the  proviso  of  rule  6,  of  the  act  of  1808,  a  life 
estate  might  first  go  to  a  surviving  parent:  Bell  v.  Doster,  supra;  but  as. the 
law  now  stands,  the  inheritance  vests  in  such  parent^  and,  it  is  held,  to  the 
exclusion  of  the  half-blood  not  of  the  blood  of  tho  aucestor.    Thus  whan 
intestates  die  seised  of  land  descended  from  the  maternal  side,  leaving  no 
issue,  nor  brothers  or  sisters,  except  half  brothers  and  sisters  not  of  the 
mothers'  blood,  surviving  fathers  will  take  the  inheritance,  and  the  same 
rule  would  of  course  apply,  under  like  circumstances,  where  tho  lands  de- 
scended from  the  paternal  side,  regard  not  being  had  to  tho  question  whether 
the  parent  is  of  the  blood  of  the  purchasing  ancestor:  McMichal  v.  MocTe,  3 
Jones  Eq.  471;  LitiU  v.  Bide,  5  hX.  10.     In  North  Carolina,  also,  the  can 
where  tho  blood  of  the  ancestor  has  become  extinct  is  specially  provided  for 
by  inile  5;  and  consequently,  whore  an  estate  has  been  transmitted  by  de- 
scent fi*om  a  maternal  ancestor,  and  the  blood  of  such  ancestor  has  bocoae 
extinct  upon  the  death  of  the  person  lost  seised  intestate  and  mthont  issue, 
the  cRtato  descends  to  her  nearest  collateral '  relatives,  who  were  a  brother 
and  two  sisters  of  the  Imlf -blood  on  the  father's  side:  Den  ex  dem,  Uwuer* 
aity  of  North  Carolina  v.  Broxon,  1  Ired.  L.  387. 

Ill  certain  states  the  exception  as  to  ancestral  estates,  instead  of  being  gea* 
eral,  is  confined  to  infants  dying  intestate:.  Florida:  Dig.  Laws  (McClcUaa, 
ISSl),  c.  92,  sec.  2;  Kentucky:  Gen.  Stat.  (1883),  c.  31,  sec.  9;  Virginia:  Code 
( I S73),  c.  119,  sec.  9.  These  statutes  are  somewhat  different,  however,  in  their 
language.  In  Kentucky,  under  the  section  above  referred  to,  and  under  section 
3,  to  be  hereafter  quoted,  of  the  same  chapter,  where  on  infant  dies  possessed 
of  real  estate  devised  to  him  by  his  father,  having  brotlicrs  and  sisters  of  the 
whole  and  of  the  half  blood  by  the  father,  those  of  tho  half-blood  take  liali- 
shares  with  those  of  the  whole  blood,  but  are  not  entirely  excluded:  TalboU*i 
lltirn  V.  TalbotVa  Heirs,  17  B.  Mon.  1.  It  is  held  that  where  a  sUtate  pro- 
vides that  '*  when  any  of  the  children  of  the  intestate  die  before  twenty-one 
years  of  age  and  unmarried,  such  child's  share  shall  descend  among  the  8tt^ 
viving  brothers  and  sisters; "  by  the  term  "  surviying  brothers  and  sisten" 
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is  meftnt  the  children  of  the  inte8tate»  and  no  others,  to  the  exdiuion  of 
brothers  and  sisten  of  the  half-blood  by  the  mother:  Clark  y.  Pickering,  16 
N.  H.  2S4;  and  where  a  man  dies  leaving  several  children,  and  one  of  them 
dies  under  age  and  unmarried,  the  surviving  children  of  the  deoeased  fatlier 
will  take  the  deoeased  child's  share  iu  their  father's  estate,  to  the  exclusion 
o£  brothers  and  sisters  of  tho  half-blood  by  the  same  mother,  but  by  a  differ- 
ent father:  Croweli  ▼.  Clough,  23  Id.  207;  so  held  under  the  N.  H.  R.  S. 
(1842),  c.  IGO,  sec.  2;  Oen.  Laws  (1S78),  c  203,  sec.  2,  which  ia:  **If  any  per- 
son  shall  die  under  age  and  unmarried,  his  estate  derived  by  descent  or  devise 
from  his  father  or  mother  shall  descend  to  his  brothers  and  sisters,  or  their 
legal  representatives,  if  any,  to  the  exclusion  of  the  other  parent.**  And 
under  a  territorial  statute  of  WisconBiu,  which  was  substantially  the  same  as 
that  which  received  a  construction  in  Clark  v.  Pickering,  ntpra,  it  was  held 
in  jPerbinB  ▼.  Sinumdti  28  Wis.  90,  tliat  the  portion  of  the  estate  therein  de- 
scribed must  be  regarded  as  descending  to  tho  surviving  brothers  and  sisters 
from  the  father,  and  not  from  tho  deceased  child,  citing  Sheffield  v.  Levering, 
12  Mass.  490;  Nash  v.  Cutter,  10  Pick.  401,  decided  under  a  similar  statute; 
and  CraweUv.  CUntgli,  supra,  and  tho  principal  case,  as  adopting  the  doctrine 
of  these  cases  in  New  Hampshire  under  a  like  statute;  therefore  where  lands 
came  from  the  &ther,  sisters  of  tiie  half-blood  by  the  moUier  are  excluded  in 
favor  of  the  Other's  brothers  and  their  representatives. 

It  may  here  be  observed  that  under  tho  foregoing  statutes  the  half-blood 
share  equally  with  the  whole  blood  in  the  distribution  of  personal  estate,  by 
whmtever  means  it  may  liave  been  acquired  by  the  intestate:  Ohamplin  v. 
Baldwin,  1  Paige,  562;  KeUy^s  Htirs  v.  McOuire,  15  Ark.  555;  Johnson  y. 
CcpelasuTs  Adm'r,  35  Ala.  521;  Henderson  w  SJiermmi^  47  Mich.  267:  iTy^ 
T.  Moore,  3  Sneed,  183;  Deadriek  v.  Armour,  10  Humph.  588. 

4.  States  where  Hal/'bhod  Take  IM/'portions,^ln  several  states  the 
half-blood  inherit,  but  only  half-portions.  Thus  iu  Florida  it  is  provided 
that  "where  the  inheritance  is  directed  to  poss  to  the  ascending  and  col- 
lateral kindred  of  the  intestate,  if  part  of  such  collaterals  be  of  the  whole 
blood  to  the  intestate,  and  the  other  part  of  the  half-blood  only,  those  of  the 
half-blood  shall  inherit  only  half  as  much  as  those  of  the  whole  blood;  but  if 
all  be  of  the  half-bluod,  they  shall  have  whole  portions,  only  giving  the  as- 
eeodants,  if  any  there  be,  double  portions:"  Dig,  Laws  (McClellan,  1881),  c. 
92»  sec.  4;  this  provision,  with  a  fow  minor  differences  in  language,  is  found 
in  Missouri:  1  R.  S.  (1879),  sec  2164;  and  in  Texas:  R.  S.  (1879),  art.  1648; 
except  that  tiie  last  clause  reads,  **but  if  all  be  of  the  half-blood,  they  shall 
have  whole  portions.*'  In  Virginia,  Odo  (1873),  c  119,  sec.  2;  and  in  West 
Vii^nia,  R.  S.  (Kelly,  1879),  c.  66,  sec.  2,  the  section  is:  *' Collaterals  of  the 
half-blood  shall  inherit  only  half  so  much  as  those  of  tho  wholo  blooil:  but  if' 
all  the  collaterals  be  of  tho  half-blood,  tho  ascending  kindred,  if  any,  shall 
have  double  portions;**  the  Kentucky  statute  differs  somewhat  from  this: 
*'  Collaterals  of  the  half-blood  shall  inherit  only  half  so  much  as  those  of  the 
whole  blood,  or  as  ascending  kindred,  when  they  take  with  either:"  Gen. 
8tat.  (1883),  c.  31,  sec.  3.  Iu  Colorado,  Gen.  Stat  (18S3),  sec.  1041;  and 
Wyoming,  Comp.  Laws  (1S76),  c.  42,  sec.  3,  it  is  provide<l  that  **  children 
and  descendants  of  children  of  the  half-blood  shall  inherit  the  same  as  chil- 
dren and  descendants  of  the  whole  blood,  but  collateral  i*elatives  of  the 
half-blood  shall  inherit  only  half  tlie  measure  of  collateral  relatives  of  the 
whole  blood,  if  there  bo  any  of  tho  last-named  class  living."  It  is  evidentiy 
plain  that  under  these  statutes,  whoro  a  deceased  |>erson  leaves  brothers  and 
■isten  of  the  whole  and  of  the  half  blood,   the  latter  inlierit  lialf  as  much 
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as  the  former:  Lee  v.  Smith,  18  Tex.  141;  PeUy  v.  Malier,  15  B.  Min. 
691;  see  also  Brawn  v.  TubertUU,  2  Gall,  390;  BUtrU  t.  Om,  5  Id.  481; 
but  if  he  leaves  no  brothers  or  sisters  of  the  whole  bipod,  but  those  of 
the  half-blood,  the  latter  inherit  as  if  they  were  of  the  whole  blood:  2far- 
low  V.  King,  17  Tex.  177.  It  seems  that  more  of  a  distinction  between 
brothers  and  sisters  of  the  whole  and  of  the  half  blood  than  now  formerly 
existed  in  Missouri:  Bavenserq/l  v.  Shelby,  1  Mo.  694.  In  regard  to  the  lim- 
ited exception  made  in  some  of  the  foregoing  states  as  to  ancestral  inheritanoei^ 
see  tupra,  this  note,  subdivision  3. 

6.  SUUes  where  Whole  Blood  is  Pr^errtd  to  Ha^-blood,  The  whole  blood  * 
is  given  more  of  a  preference  in  the  remaining  states  over  the  half-blood. 
In  Mississippi  it  is  provided  that  "there  shall  in  no  case  be  a  distinction 
between  the  kindred  of  the  whole  and  half  blood,  except  that  the  kindred 
of  the  whole  blood  in  equal  degree  shall  be  preferred  to  the  kindred  of  the 
half-blood  in  the  same  degree:"  Rev.  6ede  (1880),  sec  1271;  and  an  early 
statute  to  the  same  effect  existed  in  Alabama.  Under  this  provision,  brothers 
and  sisters  of  the  whole  blood  of  course  exclude  those  of  the  half-blood: 
Hulme  V.  Montgomery,  31  Miss.  105;  MeLemore  v.  McLemore^  8  Ala.  687; 
and  children  of  a  deceased  brother  or  sister  of  the  whole  blood  will  also 
exclude  brothers  or  sisters  of  the  half-blood,  since  by  other  statutes  they 
represent  their  parents:  Hitchcock  v.  Smith,  3  Stew.  &  P.  29;  Scott  v.  Terry, 
37  Miss.  65;  King  v.  Neely,  14  La.  Ann.  165  (under  the  law  of  Miwrissippi); 
BO  where  the  intestate  leaves  no  wife  or  descendants,  or  brothers  or  sisters 
of  the  whole  blood,  brothers  of  the  half-blood  take  the  estate,  real  and  per- 
sonal: FaUiieree  v.  FoUheree,  1  Walk.  (MIm.)  311. 

The  present  statute  of  New  Jersey  is  as  follows:  "When  any  person  shall 
die  seised  of  any  lands,  tenements,  or  hereditaments  as  afowiiid,  witboat 
devising  the  same  in  due  form  of  law,  and  without  leaving  lawful  issue,  and 
without  leaving  a  brother  or  sister  of  the  whole  blood,  or  any  lawful  issue  of 
any  such  brother  or  sister,  and  without  leaving  a  father  or  mother  citable  of 
inheriting  the  said  lands,  tenements,  or  hereditaments  by  this  act,  and  shall 
leave  a  brother  or  sister  of  the  half-blood,  or  a  brother  or  brothers  and  a 
sister  or  sisters  of  the  half-blood,  the  inheritance  shall  descend  to  such 
brother  or  sister  of  the  half-blood,  or  to  such  brother  or  brothers  and  sister 
or  sisters  of  the  half-blood,  as  the  case  may  be,  as  tenants  in  common  in 
equal  parts;  and  in  case  any  such  brother  or  slater  d  the  half-blood,  who 
should  have  inherited  by  this  act,  if  living,  shall  die  before  the  person  so 
seised,  and  leaTe  a  lawful  child  or  children,  such  child  or  children  surviving 
the  said  person  so  seized  shall  inherit,  if  a  child  solely,  and  if  children  si 
tenants  in  common  in  equal  parts,  such  shares  as  would  have  descended  tc 
to  his,  her,  or  their  father  or  mother  if  such  father  or  mother  had  survived 
the  person  so  seised;  and  the  same  law  of  descent  and  inheritance  and  descent 
shall  be  observed  in  case  of  the  death  of  any  child  of  such  brother  or  sister  ol 
the  half-blood,  before  the  person  so  seized,  leaving  a  child  or  children;  pn>> 
vided  always  that  in  case  the  said  lands,  tenements,  or  hereditaments  came  tc 
the  person  so  dying  seised  by  descent,  devise,  or  gift  of  some  one  of  hii  oi 
her  ancestors,  all  those  who  are  not  of  the  blood  of  such  ancestors  shall  be  ex- 
cluded from  such  inheritance:"  Revision  (1877),  p.  298,  sec  5.     Hero,  then, 
brothers  and  sisters  of  the  whole  blood  and  their  issue  are  preferred  to  broth* 
ers  and  sisters  of  the  half-blood,  with  a  further  exclusion  in  case  of  ancestral 
estates.    The  early  New  Jersey  statute  was  the  same  in  its  main  features: 
Patteraon's  Laws,  44;  but  there  was  no  clause  in  reference  to  ancestral  estatsa 
U  WM  hdd  under  this  latter  act  that  where  a  penon  ditd  MMd  «l  toad  ••• 
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qnirecL  by  deed  of  gift  from  her  father,  her  brothers  and  sisfeem  of  the  half- 
blood  by  her  mother  were  entitled  to  Inherit  together  with  her  half-siater 
by  her  &ther:  Arnold  t.  Den  ex  dem,  Phcemx^  2  Sonth.  862;  and  this 
constmction  was  followed  in  Den  ex  dem.  Hanoe  v.  McKnight,  6  Halst. 
385;  bnt  see  Den  ex  dem,  Lloyd  ▼.  Urison^  1  Pen.  212;  Den  ex  dem, 
Pierson  v.  De  Hart,  2  Id.  481.  The  early  statate  provided  also  for  the 
inheriting  by  brothers  and  sisters  of  the  half-blood  simply,  and  did  not  in 
terms  extend  further,  as  does  the  present  act.  It  was  therefore  held  in 
Stretch  ▼.  Stretch,  1  Sonth.  182,  that  children  of  brothers  of  the  half-blood 
can  not  inherit.  Under  a  statate  sabstantially  the  same  as  the  existing  one, 
in  the  case  of  ancestral  estates,  the  brothers  and  sisters  of  the  half-blood  of 
the  intestate,  who  are  of  the  blood  of  the  ancestor  from  whom  the  estate 
came,  shall  inherit,  bnt  those  not  of  the  blood  shall  be  excladed:  Den  ex  dem, 
DetapUttnoT.  Jones,  3  Halst  340;  and  see  further,  on  the  meaning  "of  the 
blood,"  the  oases  citecX  tmpi'a  in  this  note. 

In  Pennsylvania  it  id  provided  that  *'  in  default  of  issue,  and  brothers  and 
sisters  of  the  whole  blood  and  their  descendants,  and  also  of  father  and  mother 
eompetent  by  this  act  to  take  an  estate  of  inheritance  therein,  the  real  estate 
of  snoh  intestate,  subject  to  the  life  estates  hereinbefore  given,  if  any,  shall 
descend  to  and  be  vestedin  the  brothers  and  sisters  of  the  half-blood  <rf  the 
intestate,  and  their  issue,  in  like  manner  respectively  as  is  hereinbefore  pro- 
vided for  [in]  the  case  of  brothers  and  sisters  of  the  whole  blood  and  their 
issne:"  IBrightl/sPurdon'sDig.  (1872),808,sec.23.  It  is  farther  provided, 
section  27:  "That  no  person  who  is  not  of  the  blood  of  the  ancestors  or 
other  relations  from  whom  any  real  estate  descended,  or  by  whom  it  was 
given  or  devised  to  the  intestate,  shall,  in  any  of  the  cases  before  mentioned, 
take  any  estate  of  inheritance  therein."  Under  these  sections,  it  is  held 
that  if  a  daughter,  to  whom  real  estate  has  been  devised,  die  intestate,  seised 
of  it,  leaving  brothers  and  sisters  both  of  the  whole  and  of  the  half  blood,  de- 
soended  from  the  devising  ancestor,  those  of  the  whole  blood  took  her  estate: 
Stark  V.  Stark,  65  Pa.  St.  62;  but  where  real  estate  descended  from  a 
brother  to  the  intestate,  who  left  no  issue,  or  brothers  or  sisters  of  the  whole 
blood,  the  land  passes  to  the  sisters  of  the  half-blood,  to  the  exclusion  of  more 
remote  kindred  of  the  whole  blood  on  the  lather's  side:  Baker  v.  Chaffant, 
6  Whart.  477.  So  if  one  dies  seised  of  an  estate  acquired  by  devise  or  de- 
•cent  from  his  father,  and  his  next  of  kin  on  his  father's  side  are  uncles  and 
sants  of  the  whole  and  the  half  blood,  no  distinction  is  made  between  them* 
hy  the  intestate  Uw:  Danner  v.  ShMer,  31  Pa.  St.  288;  and  on  the  death 
of  s  child  who  inherited  from  his  father,  the  hitter's  half  brothers  and  sisters 
take  in  preference  to  a  grandmothen  Ma;y  v.  Eapenshade,  3  Luz.  Leg.  Obs. 
142.  Half  brothers  and  sisters  of  tlie  blood  of  the  ancestor  from  whom  the 
sstate  descended  inherit  in  preference  to  first  cousins  of  such  blood:  Uarfe 
AppecU,  8  Id.  32.  Cousins  of  the  whole  and  the  half  blood  take  equallyx 
Dorsey  v.  Van  Horn,  9  Week.  Not.  Gas.  85;  Davie'  EMate,  Id.  479;  Kio- 
gePe  Appeal,  12  Id.  178;  and  see  Oraham'e  Ektaie,  6  Id.  402.  If  a  person, 
having  made  a  small  improvement,  without  residenoe,  dies,  and  after  his  death 
a  wsmnt  to  include  the  improvement  is  taken  out  for  the  benefit  of  his  daugh- 
ter, and  paid  for  with  funds  derived  from  the  father,  on  her  death  it  descends 
to  a  brother  of  the  half-blood  on  the  mother's  side  in  preference  to  more  re- 
mote kindred  of  the  whole  blood,  it  not  being  deemed  an  inheritance  ex  parte 
patema:  Simpmm  v.  Hall,  4  Serg.  &  R.  337.  An  early  statute  of  Pennsyl- 
vania provided  that  **  the  real  and  personal  estate  of  any  person  dying  intes- 
tstSb  in  case  such  person  leave  neither  widow  nor  lineal  desoendants,  not 
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father  or  mother,  or  brother  or  sister,  of  the  whole  or  half  blood,  or  kwfal 
issue  of  any  brother  or  sister  of  the  whole  or  half  bloocl,  shall  deoend  to  and 
be  diTided  among  the  next  of  kin  in  equal  degree."  Under  this,  it  was  held 
that  if  a  person  dies  intestate,  seised  of  real  estate,  which  descended  from  hit 
father,  and  loaves  a  mother  and  brother  of  the  half-blood,  a  paternal  aant,  and 
several  oonsins  on  the  paternal  side,  there  was  a  cwms  omUmu  in  the  act,  and 
the  estate  descended  to  the  heir  at  common  law:  Creaoe  ▼.  Laidley,  2  Binn. 
279.  And  if  au  intestate  leaves  neither  wife  nor  children,  but  brothers  and 
Bisters  of  the  half  and  of  the  whole  blood,  the  .former  are  entitled  to  equal 
distributive  shares  of  the  personal  estate  with  the  latter,  the  act  not  provid- 
ing for  such  a  case:  PrtiUm  v.  HoskhtB^  t  Teate<  545. 

In  Connecticut:  Gen.  Stat  (Rev.  1806),  tit  20,  c.  2,*  sec.  59;  Ddaware: 
Rev.  Code  (1874),  c  85,  sea  1;  Ohio:  1  R.  S.  (1880),  sea  4158;  South  Cam. 
lina:  Oen.  Stat  (1882),  sec.  1845;  and  Maryland:  Rev.  Code  (1878),  art  47, 
sec.  1  et  seq.— the  whole  blood  are  also  preferred  to  the  half-blood,  and  ths 
further  distinction  in  the  first  three  states  as  to  ancestral  estates  is  main- 
tained. Under  the  statute  of  distributions  as  it  existed  in  ConnecticQk 
previous  to  the  revision  of  1784,  the  half-blood  were  entitled  to  an  equal 
share  with  the  whole  blood  in  an  estate  which  came  from  their  common 
ancestor:  Clark  v.  BuBmll,  2  Day,  112.  In  Dehiware  the  half -blood  are  not 
excluded  from  inheriting,  if  there  be  no  heir  of  the  whole  blood:  Kean*i  Let' 
me  V.  Hoffecber,  2  Harr.  (Del)  103;  S.  C,  29  Am.  Deo.  336, 340;  and  children 
of  deceased  sisters  of  the  whole  and  half  blood  of  the  father  of  an  intestats 
are  entitled  to  share  as  next  of  kin,  in  equal  degree,  in  the  distribution  of 
the  residue  of  his  personal  estate:  MeKinney  v.  MeUon,  8  Houst.  277.  In 
Ohio,  on  the  death  of  an  intestate,  leaving  no  issue  or  widow,  so  mnch  of  hif 
estate  as  came  to  him  by  descent  passed  to  his  brothers  and  sisters  of  the 
blood  of  the  ancestor  from  whom  the  estate  came,  whether  they  were  of  the 
whole  or  half  blood  of  the  intestate;  but  that  part  of  his  estate  which  cams 
to  him  by  purchase  passed  to  his  brothers  and  sisters  of  the  whole  blood  only: 
Freeman  v.  Allen,  17  Ohio  St  527.  In  South  Carolina,  where  the  nearest 
relations  of  an  intestate  are  an  uncle  and  an  aunt  of  the  ha7-blood  and  first 
cousins  of  the  whole  blood,  the  former  are  entitled  to  take  Ine  whole  real  and 
personal  estate  in  exclusion  of  the  latter,  under  the  seventh  clause  of  the  first 
section,  statute  of  1791,  which  provided  that  *'if  the  intestate  shall  leave  no 
lineal  descendant,  father,  mother,  brother,  or  sister  of  the  whole  blood,  or 
their  children,  or  brother  or  sister  of  the  half-blood,  or  lineal  ancestor,  then 
the  widow  shall  take  two  thirds  of  the  estate,  and  the  remainder  shill 
descend  to  the  next  of  kin*' — ^they  being  the  next  of  kin:  Kcunoon  v.  Lowndet^ 
2  Desau.  210;  but  where  the  distributees  of  an  intestate  are  brothers  and 
sisters  of  the  half-blood,  and  children  of  predeceased  brothers  and  sisters  of 
the  whole  blood,  it  was  held  tlmt  under  the  fifth  clause  of  the  same  sectioD 
the  brothers  and  sisters  of  the  half-blood  take  equally,  and  the'  childreu  of 
every  predeceased  brother  or  sister  of  the  whole  blood  took  among  them  a 
share  equal  to  the  share  of  a  brother  or  sister  of  the  lialf-blood:  FeltUr  v. 
Felder,  5  Rich.  £q.  509;  children  of  a  predeceased  brother  of  the  half-blood 
are  not  entitled  to  share  the  estate  with  brothers  of  the  whole  blood:  Ex  jtctrU 
Maya,  2  Rich.  L.  61.  First  cousins  of  the  whole  and  of  the  half  blood  take 
equally  as  next  of  kin:  Edioards  v.  BafksdaJle,  2  Hill  Cli.  (S.  C.)  416;  S.  C., 
Riley  C!h.  16;  and  an  uncle  of  the  lialf -blood  shares  equally  with  an  undo  of  the 
whole  blood:  Guerafd  v.  Overard,  4  Desau.  405,  note.  By  the  act  of  1819* 
sister  of  the  ludf-blood  is  excluded  in  distribution  by  sisters  and  children  of  a 
predeceased  sister  of  the  whole  blood:  City  Council  v.  Ilagermeyer,  Riley 
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Ch.  1 17.  In  Maryland  it  is  held  that  there  is  no  distinction^  under  the  act 
of  1786,  chapter  45,  between  brothers  and  sisters,  children  of  the  same  father, 
of  the  whole  and  the  half  blood,  where  the  estate  descended  from  the  father: 
Lovoe  V.  MasaMnnf  1  Har.  &  J.  550;  see  section  26  of  the  statute  above  re- 
ferred to. 

Half-blood  Bobn  afteb  Intestate's  Death.— There  would  seem  to  be 
no  question  that  a  half  brother  or  sister  en  ventre  ea  mere  at  the  time  of  the 
death  of  an  intestate  can  inherit,  where  the  half-blood  who  are  bom  before 
the  intestate  dies  are  permitted  by  law  to  take:  See  Burnet  v.  Mann,  1  Ves. 
sen.  156,  more  fully  and  correctly  reported  in  1  Myl.  &  K.  672,  note;  and  this 
rule  has  been  extended  by"  some  authorities  under  the  common-law  principle 
of  shifting  inheritances  to  cases  where  the  half  brother  or  sister  was  not  en 
nentre  aa  mere:  CuUar  v.  CuUar,  2  Hawks,  324;  Doe  ex  dem,  Seville  v.  Whed- 
bee.  1  Dev.  L.  160;  CaldweU  v.  Black,  5  Ired.  L.  463;  Baker  r.  Heiskell,  1 
Coldw.  641;  Dunn  v.  Evans,  7  Ohio,  169;  Springer  v.  Fortune,  2  Handy,  52; 
but  it  is  held  that  the  doctrine  of  shifting  descents  does  not  prevail  in  Indi* 
ana:  Cox  v.  Matthewe,  17  Ind.  367;  and  a  later  case  in  Ohio  reaches  the  same 
conclusion,  under  the  statute  of  descents  and  distributions  of  that  state,  in 
opposition  to  the  earlier  cases  above  cited:  Drake  v.  Rogers,  13  Ohio  St.  21; 
see  also  Orimee  v.  Orrand,  2  Heisk.  29d.  The  following  statute  also  now 
exists  in  North  Carolina:  "No  inheritanoe  shall  descend  to  any  person  as 
heir  of  the  person  last  seised,  unless  such  person  shall  be  in  life  at  the  death 
of  the  person  last  seised,  or  shall  be  born  within  ten  lunar  months  after  the 
death  of  the  person  hwt  seised:"  Battle's  Rev.,  c  36,  sec.  7. 

Baxstardb  or  Half-blood.— The  right  of  inheritance  d  bastards  d  the 
laalf-blood  will  he  found  discussed  in  the  note  to  Simmonda  ▼.  Bull,  56  Aa* 
Deo.  261-265.  in  coniidering  their  rights  of  inheritanoe  in  generaL 
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Giles  v.  Halsted 

[4  ZkmKnwn,  866.] 

CowDiTioN  IS  MOT  Kbcbssa&t  Pabt  OF  MoinET  BoNB,  bat  the  initnmMBt 
may  be  oomplete  and  binding  withoat  any  condition.  Its  offioe  is  amply 
to  BUBpend  tJie  efficacy  of  the  obligation  under  which  it  is  written,  upon 
the  happening  of  some  event  or  the  performance  of  some  act. 

Wbx&b  OoKDinbM  IN  Bond  is  Sensblbss  and  Inoperative,  the  obligs- 
tion  which  it  professes  to  control  is  pure,  ample,  and  sin^e. 

Where  Condition  op  Bond  is,  by  Mibtaee,  so  Dbawn  as  to  be  Sinsi- 
LESS  and  Toid,  the  bond  does  not  thereby  become  Toid  or  inopentiTib 
bat  will  be  enforced  either  as  a  single  bond  without  any  condition,  or  tbs 
condition  will  be  read  and  taken  according  to  the  evident  intentioo  d 
the  parties. 

AonoN  on  a  penal  bond.    The  facta  are  stated  in  iheopinion. 

HamiUcn,  for  the  plaintiff. 

No  comiBel  appeared  for  the  defendant. 

By  Court,  Ooden,  J.  The  declaration  in  this  case  is  in  the 
common  form  in  debt,  as  upon  a  single  bond  given  by  the  de- 
fendant to  one  John  C.  Morrison.  The  defendant  craved  oyer, 
and  upon  receiving  a  copy  of  the  bond,  and  the  condition  there- 
under written,  he  demurred  to  the  declaration,  and  assigned  as 
causes  of  demurrer,  that  it  appears  by  the  condition  of  the  bond 
mentioned  in  the  declaration  that  the  money  in  the  condition  men- 
tioned was  to  be  paid  to  the  said  defendant,  and  not  to  the  said 
John  0.  Morrison;  and  also,  that  it  api>ears  by  the  condition  of 
the  bond  that  the  said  defendant  was  not  bound  to  pay  to  the 
■aid  John  0.  Morrison  the  said  sum  of  money  in  the  said  coih 
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ditioD  of  the  said  bond  mentioned,  and  because  the  declazation 
is  in  other  respects  uncertain,  informal,  and  defective. 

The  plaintiff  filed  a  joinder  in  demurrer.  By  the  oyer  the 
bond  is  made  a  part  of  the  declaration,  and  the  court  must  look 
at  the  pleading  as  if  the  condition  had  been  set  out  therein: 
Cooke  y.  Oraham's  Adm'r,  3  Cranch,  235.  The  bond  is  in  the 
ordinary  language  of  a  money  bond,  whereby  the  defendant 
acknowledged  himself  held  and  firmly  bound  unto  John  C. 
Morrison,  of  the  ciiy  of  New  York,  in  the  sum  of  two  thousand 
dollars,  legal  money  of  the  United  States,  to  be  paid  to  the  said 
John  C.  Morrison,  or  to  his  certain  attorney,  executors,  admin- 
istrators, or  assigns;  to  which  payment,  well  and  truly  to  be 
made,  he  bound  himself,  his  heirs,  executors,  and  adminis- 
trators, firmly  by  these  presents;  sealed  with  his  seal,  and  dated 
Januaiy  1, 1833. 

The  condition  thereunder  written  is,  that  if  the  above-bounden 

heirs,  executors,  administrators,  or  any  of  them,  shall  pay  or 

cause  to  be  paid  unto  the  above-named  William  Halsted, 

certain  attorney,  executors,  administrators,  or  assigns,  the  sum  of 
one  thousand  dollars  within  one  year  from  the  date  thereof, 
then  the  above  obligation  to  be  void,  else  to  be  and  remain  in 
full  force  and  virtue.  Then  follow  the  seal  and  signature  of 
the  defendant,  in  the  presence  of  Garret  D.  Wall.  As  the 
plaintiff,  primarily,  was  not  bound  to  set  out  in  his  declaration 
the  condition  of  the  bond,  but  it  has  been  made  a  part  of  the 
pleading  by  the  act  of  the  defendant  in  craving  oyer,  the  court 
will  consider  it  as  if  artistically  introduced  with  all  such  aver- 
ments as  would  be  legal,  necessary,  and  sufficient  to  prevent  it 
from  destroying  the  obligation  if  it  ought  not  in  law  so  to  do. 

The  defendant  having  accompanied  Uie  demurrer  with  an  affi- 
davit *'  that  it  is  not  filed  for  the  purpose  of  delay,  but  because 
he  believes  he  has  a  just  and  legal  defense  to  the  said  action 
upon  the  merits  of  the  case,"  it  is.  proper  that  the  court  should 
look  into  the  grounds  of  the  demurrer,  and  determine  whether 
such  belief  of  the  affiant  rested  upon  any  legal  foundation.  As 
the  argument  was  had  ex  parte  by  the  plaintiff,  without  an  answer 
by  the  defendant,  we  were  not  referred  to  cases  in  support  of 
his  grounds  for  interposing  that  pleading,  and  giving  it,  by  his 
verification,  a  statutory  standing  in  court.  A  condition  is  not 
a  necessary  part  of  a  money  bond.  The  instrument  may  be,  and 
in  this  case  it  is,  complete  and  binding  without  a  condition. 
Oyer  may  be  craved  of  a  condition  and  not  of  the  bond,  or  of  a 
bond  and  not  of  the  condition.    Its  office  is  not  to  destroy  the 
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nature  of  the  obligation  under  which  it  is  written,  unless  it  dis- 
closes that  the  performance  depends  on  the  doing  of  an  act 
which  is  either  impossible,  unlawful,  or  contrary  to  sound  morals; 
but  ft  is  simply  to  suspend  its  efficacy  upon  the  happening  of 
some  event  or  the  performance  of  some  act.  If  it  has  neither 
of  these  qualities,  it  is  senseless  and  inoperative,  and  the  obliga- 
tion which  it  professes  to  control  is  pure,  simple,  and  single. 
Bac.  Abr.,  tit.  Conditions,  L,  G47-649;  Wentworlh  v.  Earl  Staf- 
ford, 1  L.  Raym.  68. 

The  condition  to  this  bond  does  not  look  to  the  happening  of 
any  event.  If  it  refers  to  anything,  it  must  be  to  the  performance 
of  some  act.  What  is  that  act  ?  The  payment  within  one  year 
from  the  date  thereof,  to  the  obligor  in  the  bond,  of  one  thousand 
dollars,  and  the  interest  thereon.  But  by  whom  ?  Not  by  Hof* 
rison,  the  obligee,  because  his  name  does  not  appear  in  the  cou- 
dition,  nor  by  any  other  person  by  designation  or  from  yj&i 
inference. 

The  blank  for  the  name  of  the  performer  of  the  condition 
was  not  filled  up.  It  has  no  performer.  From  its  terms,  it  con- 
templated the  doing  of  a  lawful  and  possible,  yet  highly  improb- 
able, act;  but  being  defective  in  not  stating  by  whom  the  act, 
which  alone  could  suspend  the  legal  effect  of  the  promise  in 
the  obligation,  was  to  be  done,  it  is  no  condition,  but  is  sense^ 
less  and  void. 

The  intention  of  the  parties  to  the  instrument  is  plain  and 
palpable.  The  instrument  is  a  promise  on  the  part  of  the  ob- 
ligor, on  sufficient  consideration,  to  pay  to  the  obligee  a  sum  of 
money  in  prceaerUi,  but  it  was  to  be  suspended  for  a  year,  and  at 
that  time  it  was  to  be  discharged  upon  payment  by  the  obligor 
of  a  less  sum,  and  the  interest  from  the  date;  but  it  was  not  that 
the  obligee  should  suspend  his  own  demand  upon  the  obligor, 
and  finally  extinguish  it  by  his  or  any  other  party  paying  to  the 
obligor  one  thousand  dollars  and  the  interest. 

The  scrivener,  in  filling  up  the  blanks  in  a  printed  form  of  a 
bond,  has  ignomntly  or  carelessly  misplaced  the  obligor's  name 
in  the  condition,  and  omitted  the  name  of  the  obligee,  whereby 
the  condition  was  made  defective,  and  as  it  stands  is  senseless, 
and  the  promise  in  the  obligation  is  left  intact  and  operative  hs 
a  single  bond.  The  condition  must  be  read  and  taken  to  be  aa 
the  parties  manifestly  intended  it  should  have  been  filled  up,  or 
it  must  be  considered  as  sensless  and  inoperative. 

Let  the  demurrer  be  overruled,  with  costs. 
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Potts,  J.  I  concur  in  overruling  this  demurrer.  It  is  per- 
fectly clear  that  a  mistake  has  occurred  in  filling  up  the  condition 
of  the  bond,  bj  inserting  in  it  the  name  of  William  Halsted,  the 
obligor,  instead  of  John  C.  Morrison,  the  obligee  named  in  the 
bond  itself.  As  it  stands,  it  is  insensible,  and  repugnant  to  the 
manifest  intention  of  the  parties.  It  is  just  to  supply  mistakes 
in  the  conditions  of  bonds:  1  Bac.  Abr.  G49,  tit.  Conditions,  L, 
and  cases  there  cited;  Cooke  y,  Ora1iam*s  Adm*r8, 3  Cranch,  235; 
Ch.  Cont.  73  et  seq.  The  condition  might  perhaps  be  treated  as 
void,  but  it  is  more  consonant  with  justice  and  the  rights  of  the 
case  to  construe  it  according  to  the  manifest  intention  of  the 
parties  to  it. 

Gbesn,  C.  J.,  concurred. 

Defcots  in  ExflounoN  of- Bonds,  Effbct  or.— The  omissioQ  to  write  the 
names  of  obligors  in  the  body  of  a  bond  does  not  avoid  it:  Johnson  v.  Steam* 
boat  Lehigh,  53  Am.  Dec.  162,  note  163.  An  appeal  bond  properly  signed 
and  sealed,  and  duly  attested,  is  valid  a^^ainst  the  sureties,  notwithstanding 
the  omission  to  insert  their  names  in  the  body  of  the  instrument:  Coobe  v. 
Crawford,  46  Id.  93,  note  95.  The  omission  to  name  tlie  obligee  in  a  bond  is 
a  defect  which  con  not  be  supplied  by  an  averment:  Phelpa  v.  Co//,  47  Id. 
327*  note  328,  where  other  cases  are  oollected.  A  bond  delivered  with  a 
blank  left  for  the  insertion  of  the  amount  is  not  the  deed  of  the  party  sign- 
ing  it:  WiUiamt  v.  Crutcher,  35  Id.  422,  note  425,  where  other  cases  are 
collected.  The  obligor's  name  need  not  appear  in  a  bond;  it  is  sufficient  if  it 
is  annexed  to  the  instrument:  PequawkeU  Bridge  v.  Mother  26  Id.  737,  note 
738,  where  prior  cases  in  this  series  are  collected. 


State  v.  Overton. 

[4  ZabbISXIS,  4S5.] 

Passxnosk  on  Kaiuioad  Train  Who  Rktusss  to  Pat  hd  Faxb  mat  n 
Removbd  therefrom  at asuitable  time  and  place,  if  no  unnecessary  force 
be  used  in  efifecting  such  removal. 

Passbnosr  on  Railroad  Train,  by  Purchasing  Tickst  bstwxxn  Two 
Points  on  its  line,  acquires  a  right  to  be  carried  directly  from  the  one 
point  to  the  other  without  interruption,  but  not  to  be  carried  from  one 
point  to  the  other  at  different  times  and  by  different  lines  of  conveyance. 
If  he  leaves  the  train  before  reaching  his  destination,  he  forfeits  all  rights 
under  his  contract,  and  can  not  resume  his  journey  on  a  different  train 
by  virtue  of  the  check  given  to  him  by  the  conductor  of  the  original  train. 

Bahsoad  Company  may  Charos  Way-passbnger  Higher  Farb  for  travel- 
ing over  its  road  by  different  journeys  than  it  charges  through-pas- 
sengen. 

Vajjdity  op  By-law  op  €k>RPORATioN  is  Purely  Question  op  Law,  to  be 
detennined  by  the  oourt. 
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Regulatioms  or  Railroad  Company  Opebattno  upon  and  ApraonNO 
Rights  op  Passenoebs  are  not,  properly  speakiDg,  by-lawa  of  the  oor* 
poration,  and  their  validity  depends  apon  the  faot  d  their  being  rewoo* 
able,  which  fact  is  to  be  determined  by  the  jury. 

Assault  and  batteiy.    The  opinion  states  the  case.  f 

Whelpley,  for  the  defendant. 

DcUrymple,  for  the  state. 

By  Court,  Gbbbn,  C.  J.  The  defendant  was  convicted  in  the 
oyer  and  terminer  of  Morris,  of  an  assault  and  battery  upon 
Theodore  A.  Canfield.  A  motion  having  been  made  for  a  new 
trial,  upon  the  ground  that  the  charge  of  the  court  was  errone- 
ous, and  that  the  verdict  wsb  against  law  and  contrary  to  the 
evidence,  the  question  was  reserved  and  submitted  to  this  court 
for  its  advisory  opinion.  The  material  facts  are,  that  on  the 
eighteenth  of  March,  1853,  Canfield,  the  prosecutor,  procured 
at  the  office  of  the  Morris  and  Essex  Bailroad  Company,  in 
Newark,  a  passenger's  ticket  to  Morristown.  He  paid  for  the 
ticket  the  regular  fare  from  Newark  to  Morristown,  and  took  his 
seat  in  the  cars.  At  Millville,  one  of  the  way-stations  upon  the 
road,  he  left  the  train.  Before  leaving  the  cars  he  received  from 
Yan  Pelt,  the  conductor  of  that  train,  a  conductor's  check,  upon 
which  was  printed  the  words  ''Conductor's  check  to  Morris- 
town." About  an  hour  afterwards,  Canfield  took  the  next  train 
of  cars  which  passed  the  Millville  station  for  Morristown,  of 
which  train  Overton,  the  defendant,  was  conductor.  Upon 
being  asked  by  the  conductor  for  his  fare,  Canfield  tendered  in 
payment  the  check  received  by  him  from  Yan  Pelt,  the  conductor 
of  the  train  in  which  Canfield  had  first  taken  his  seat;  this  the 
conductor  refused  to  accept,  and  the  passenger  refusing  to  pay 
his  fare,  and  declining  to  leave  the  cars  upon  request,  he  was, 
without  unnecessary  force  or  violence,  and  without  personal  in- 
jury, removed  by  the  defendant  from  the  cars  at  one  of  the 
way-stations  upon  the  road,  before  reaching  Morristown.  The 
company  furnished,  at  the  office  in  Newark,  through-tickets  to 
Morristown,  and  also  tickets  to  Millville  and  other  way-stations 
upon  the  route.  The  cost  of  a  ticket  directly  from  Newark  to 
Morristown  was  less  than  the  cost  of  a  ticket  to  Millville  and  an- 
other ticket  thence  to  Morristown.  Some  years  previous  to  the 
transaction,  the  company  had  given  public  notice  that  conduc- 
tor's checks  were  not  transferable  from  one  train  to  another. 

It  was  not  questioned  upon  the  trial  that  a  railroad  company 
are  not  bound  to  carry  a  x>assenger  unless  upon  payment  or 
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tender  of  his  fare;  that  they  may,  in  such  case,  either  refose  to 
permit  him  to  enter  the  cars,  or  haying  entered  them,  they  may 
require  him  to  leave  them  before  the  termination  of  the  journey; 
and  that  if  he  refuses  to  leave,  they  may  remove  him  at  a  suitable 
time  and  place,  using  no  unnecessaiy  force.  The  ground  upon 
which  the  conviction  was  asked  was,  that  in  fact  the  passenger 
had  paid  his  fare;  that  he  offered  to  the  conductor  competent 
and  satisfactory  evidence  of  that  fact;  and  that  consequently 
the  act  of  the  conductor  in  removing  him  from  the  cars  was  ille- 
gal. Had  the  passenger  in  fact  paid  his  fare?  or  was  the  check 
given  by  the  conductor  of  another  train  evidence  of  that  fact? 
He  had,  it  is  admitted,  paid  his  fare  to  Morristown  by  the  train 
in  which  he  originally  took  his  passage.  Did  that  authorize  him 
to  leave  the  train  at  any  point  upon  the  road,  and  to  resume  his 
place  for  his  original  destination  in  a  different  train  at  his 
pleasure? 

The  question  is  obviously  a  question  of  contract  between  the 
passenger  and  the  company.  By  paying  for  a  passage  and  pro- 
curing a  ticket  from  Newark  to  Morristown,  the  passenger  ac- 
quired the  right  to  be  carried  directly  from  one  point  to  the 
other,  without  interruption.  He  acquired  no  right  to  be  trans- 
ported from  one  point  to  another  upon  the  route  at  different 
times  and  by  different  lines  of  conveyance  until  the  entire 
journey  was  accomplished.  The  company  engaged  to  carry  the 
passenger  over  the  entire  route  for  a  stipulated  price.  But  it 
was  no  i)art  of  their  contract  that  they  would  suffer  him  to 
leave  the  train  and  to  resume  his  seat  in  another  train  at  any  in- 
tervening point  upon  the  road.  Their  contract  with  the  passen- 
ger would  have  been  executed  if  they  had  proceeded  directly  to 
Morristown  without  stopping  at  any  intervening  point;  nor 
could  he  have  complained  of  a  violation  of  contract  if  no  other 
train  had  passed  over  the  road  in  which  he  might  have  com- 
pleted his  journey.  If  the  passenger  chose  voluntarily  to  leave 
the  train  before  reaching  his  destination,  he  forfeited  all  rights 
under  his  contract.  The  company  did  not  engage  and  were  not 
bound  to  carry  him  in  any  oiJier  train,  or  at  any  other  time, 
other  the  residue  of  the  route. 

The  production  of  the  conductor's  ticket  in  no  wise  altered 
the  case,  or  affected  the  terms  of  the  original  contract.  It  was 
evidence,  indeed,  that  the  holder  had  paid  his  passage  and  was 
entitled  to  be  carried  to  Morristown.  But  how  and  when? 
Why,  clearly,  according  to  the  terms  of  his  original  contract.  It 
was  evidence  that  he  had  paid  his  fore  to  Morristown,  and  was  en- 

Am.  Dbo.  Vol.  TiTT    iH 
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titled  to  be  carried  there  bj  the  train  in  which  he  had  originallj 
taken  his  passage ;  for  that  purpose  alone  it  was  given  to  him ;  that 
train  he  had  left  Yolnntarily,  without  the  knowledge  or  assent 
of  the  conductor,  and  without  giving  up  his  check.  The  check 
was  therefore  valueless;  the  right  of  which  it  was  the  evidence 
the  passenger  had  voluntarily  relinquished.  This  is  the  clear 
legal  effect  of  the  contract  between  the  company  and  the  pas- 
senger, in  the  absence  of  any  evidence  to  the  contrary.  If  the 
passenger  insists  that  under  his  contract,  by  virtue  of  general 
usage  or  the  custom  upon  the  road,  he  is  entitled  to  be  carried 
at  his  pleasure,  either  by  one  or  different  trains  and  at  different 
times,  oyer  various  portions  of  his  journey,  the  burden  of  proof 
was  upon  the  state.  No  such  usage  was  established,  although 
some  evidence  was  offered  upon  the  trial  for  the  purpose  of  prov- 
ing it. 

The  defendant  offered  evidence  to  show  that  some  years  pre- 
vious to  the  transaction  the  company  had  adopted  a  rule  and 
given  public  notice  that  a  conductor's  check  was  not  transfer- 
able from  one  train  to  another.  This,  properly  considered,  is  a 
simple  warning  to  passengers  that  they  would  be  carried  strictly 
according  to  the  terms  of  their  contract.  Even  if  a  previous 
custom  had  been  proved  (which  it  was  not)  for  passengers  to 
be  carried  over  different  parts  of  their  journey  by  different 
trains,  it  was  a  mere  warning  that  in  the  future  the  eustom 
would  not  prevail.  Upon  the  trial  this  action  of  the  company 
was  presented  to  the  court,  and  by  them  submitted  to  the  jury, 
as  if  it  were  a  by-law  or  regulation  of  the  company  affecting 
the  rights  of  passengers,  upon  the  reasonableness  and  conse- 
quent validity  of  which  the  jury  were  to  decide.  The  court 
clearly  intimated  its  opinion  that  the  regulation  of  the  company 
was  valid,  but  under  the  influence  of  the  ruling  of  another  tri- 
bunal submitted  the  validity  of  the  regulation  as  a  matter  of 
fact  to  the  jury.  In  this  the  court  erred.  Here  was  no  evidence 
of  any  by-law  or  of  any  regulation  made  by  the  company  affect- 
ing the  rights  of  passengers,  upon  the  reasonableness  or  validity 
of  which  either  court  or  jury  were  called  upon  to  decide. 
The  right  of  the  passenger  rested  upon  his  contract.  The 
notice  given  by  the  company  was  in  strict  conformity  with  his 
rights  under  the  contract.  Upon  the  evidence  in  the  cause,  if  no 
proof  had  been  offered  of  the  notice  given  by  the  company  that 
conductors'  checks  were  not  transferable,  the  defendant  would 
have  been  entitled  to  a  verdict.  Proof  of  that  notice  certainly 
placed  him  in  no  worse  position.    The  company  have  an  qih 
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queBtionable  right,  under  their  charter,  independent  of  any  by- 
law or  regulation,  to  charge  different  rates  by  different  trains^ 
or  a  higher  price  for  traveling  over  the  road  as  a  way-passenger 
by  different  journeys  than  for  a  through-passenger.  This  was 
in  reality  all  that  was  inyolved  in  the  evidence  of  the  action  by 
the  company,  as  proved  upon  the  trial.  The  case  does  not  fall 
within  the  operation  of  the  principle  by  which  it  was  held  to  be 
eontrolled. 

Assuming  at  the  bar,  as  was  done  upon  the  trial,  that  the 
guilt  or  innocence  of  the  defendant  depended  upon  the  validity 
of  a  regulation  made  by  the  company  affecting  the  rights  of 
passengers,  the  question  was  elaborately  argued  whether  the 
the  validity  of  such  regulation  can  in  any  case  be  submitted  as 
a  question  of  fact  to  be  decided  by  a  jury,  and  the  broad  prin- 
ciple was  assumed  that  the  validity  of  every  regulation  made  by 
a  railroad  company,  regulating  the  concerns  and  affecting  the 
rights  of  the  road,  is  a  question  of  law,  to  be  decided  by  the 
court,  and  never  can  be  submitted  to  a  juiy;  that  the  company 
is  bound  to  make  regulations  for  the  comfort  and  convenience 
of  passengers;  that  the  power  is  regulated  by  their  charter; 
that  what  is  lawful  is  reasonable;  and  that  ther^ore  every  regu- 
lation is  reasonable  which  is  not  unlawful. 

The  validity  of  the  by-law  of  a  corporation  is  purely  a  question 
of  law.  Whether  the  by-law  be  in  conflict  with  the  law  or  with 
the  charter  of  the  company,  or  be  in  a  legal  sense  unreasonable, 
and  therefore  unlawful,  is  a  question  for  the  court,  and  not  for 
the  jury:  Commonwealth  v.  Worcester,  3  Pick.  462;  Paxon  v. 
Sweet,  1  Grreen,  196;  Angell  &  Ames  on  Corp.  867.  But  the 
by-laws  of  a  private  corporation  bind  the  members  only  by  virtue 
of  their  assent,  and  do  not  affect  third  persons.  All  regulations 
of  a  company  affecting  its  business,  which  do  not  operate  upon 
third  x>er8ons,  nor  in  any  way  affect  their  rights,  are  properly 
denominated  by-laws  of  the  company,  and  may  come  within  the 
operation  of  the  principle.  Within  this  limit  it  is  the  peculiar 
and  exclusive  office  of  the  court  to  decide  upon  the  validity  of 
the  regulation. 

But  there  is  another  class  of  regulations  made  by  corporations, 
as  well  as  by  individuals  who  are  common  carriers  of  passengers, 
which  operate  upon  and  affect  the  rights  of  others  which  are 
not,  properly  speaking,  by-laws  of  the  corporation,  and  which 
do  not  fall  within  the  operation  of  the  principle.  Of  this  char- 
acter are  all  regulations  touching  the  comfort  and  convenience 
€d  tmvelersi  or  prescribing  rules  for  their  conduct  to  secure  the 
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just  rights  of  the  company.  It  is  not  perceivable  of  this  daai 
of  regulations  that  they  are  never  unreasonable,  unless  thej  are 
unlawful.  On  the  contrary,  they  are  unlawful  because  they  are 
unreasonable,  or  an  unnecessary  infringement  of  the  rights  and 
liberty  of  the  passengers.  The  reasonableness  and  validity  of 
a  regulation  that  passengers  by  railroad  or  steamboat  shoald 
exhibit  their  tickets  when  reasonably  requested,  that  they  shoald 
not  smoke  or  indulge  in  other  filthy  or  offensive  practices,  thai 
male  passengers  should  not  enter  a  car  or  a  saloon  especially 
appropriated  to  females,  might  be  conceded,  and  the  right  of 
the  company  to  enforce  them,  even  by  excluding,  in  case  of  ne- 
cessity, the  offending  passenger  from  the  train.  But  it  would 
scarcely  be  contended  that  a  regulation  requiring  passengers 
continually,  or  as  often  as  the  caprice  or  malice  of  a  conductor 
might  require  it,  to  exhibit  their  tickets;  forbidding  them  to 
speak,  or  change  their  seats  from  one  part  of  a  car  or  saloon  to 
another,  when  the  right  of  no  other  passenger  was  affected,  was 
a  regulation  lawful  in  itself,  or  which  might  safely  be  enforced. 
This  latter  class  of  regulations  are  no  more  in  violation  of  the 
charter  of  the  company,  or  of  any  particular  statute,  than  the 
former.  But  they  would  be  held  unlawful,  because  they  are 
unreasonable,  and  an  unnecessary  infringement  of  the  rights  and 
liberty  of  travelers.  The  distinction  between  such  regulations 
as  are  necessary  and  conducive  to  the  comfort  and  convenience 
of  travelers,  or  to  protect  the  rights  of  the  company,  must  from 
its  very  nature  be  a  question  of  fact  rather  than  of  law.  The 
reasonableness  and  unreasonableness  of  the  regulation  is  prop- 
erly for  the  consideration,  not  of  the  court,  but  of  the  juiy. 

In  Jenks  v.  Coleman^  2  Sumn.  221,  the  action  was  brought  to 
vecover  damages  against  the  defendant  for  refusing  to  receiYe 
the  plaintiff  as  a  passenger  on  board  of  a  steamboat  of  which 
the  defendant  was  commander.  The  defense  was  that  an  agree- 
ment has  been  entered  into  by  the  proprietors  of  the  boat  with 
a  line  of  stages  to  carry  their  passengers  from  and  to  Providence 
and  Boston.  That  the  plaintiff  was  the  agent  of  another  line  of 
stages,  and  that  his  object  in  going  on  board  of  the  boat  was  to 
procure  passengers,  and  thus  interfere  with  the  arrangement 
made  by  the  steamboat  proprietors.  Justice  Story  in  his  charge 
to  the  jury  said:  **  The  true  question  is,  whether  the  contract  ia 
reasonable  and  proper  in  itself,  and  entered  into  with  good  faith, 
and  not  for  the  purpose  of  an  oppressive  monopoly.  If  the  jaiy 
find  the  contract  to  be  reasonable  and  proper  in  itself,  and 
not  oppressive,  and  they  believe  the  purpose  of  Jenks  in  going 
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ou  board  was  to  accomplish  the  objects  of  his  agency,  and  in 
violation  of  the  reasonable  regulations  of  the  steamboat  propri- 
etors, then  their  verdict  ought  to  be  for  the  defendant,  otherwise 
to  be  for  the  plaintiff."  If  the  question  whether  a  contract  en- 
tered into  by  common  carriers  be  reasonable  and  proper,  and 
one  which  may  be  enforced,  even  by  excluding  passengers  from 
the  conveyance,  be  a  question  of  fact  to  be  decided  by  a  jury, 
there  is  surely  no  violation  of  principle  in  submitting  to  their 
decision  the  necessity  or  propriety,  and  consequent  validity,  of 
ft  regulation  affecting  the  comfort  or  safety  of  passengers. 

But  there  was  in  reality  no  such  question  involved  in  the 
present  case.  The  right  to  transfer  conductors'  checks  resulted 
npon  a  contract  which  the  company  had  a  clear  and  unquestion- 
able legal  right  to  enforce.  The  question  was  improperly  sub» 
mitted  to  the  jury,  and  the  verdict  is  against  law,  and  contrary 
to  the  evidence. 

The  oyer  and  terminer  should  be  furnished  with  the  advisory 
opinion  of  the  court,  that  the  verdict  ought  to  be  set  aside,  and 
a  new  trial  granted. 

OoDBH,  J.,  concurred. 

Pons,  J.  I  concur  in  advising  that  the  rule  to  show  cause 
why  the  verdict  in  this  case  should  not  be  set  aside  be  made  ab- 
solute. Canfield  contracted  with  the  Morris  and  Essex  Railroad 
Company  to  carry  him  from  Newark  to  Morristown  by  the  first 
afternoon  train  on  the  eighteenth  of  February  last.  He  got  into 
the  cars  and  rode  as  far  as  Millville,  where  he  left  the  train. 
That  act  v^as  an  abandonment  ol  the  contract  on  his  part  He 
got  into  the  next  train  at  Millville  for  Morristown,  and  refusing 
to  pay  the  regular  fare  from  that  place  to  Morristown,  the  de- 
fendiuit,  who  was  the  agent  of  the  company,  put  him  out  of  the 
cars,  using  no  more  force  than  vms  necessary.  This  he  had  a 
right  to  do;  and  the  verdict  finding  him  guilty  of  an  assault  and 
battery  on  Canfield  for  so  doing  was  wrong. 

Passknoib  on  Railboad  Tradi  PuBCHAanro  Thbouor-tickkt  miiBt  go 
through  to  hit  dettiiiatioD  on  the  same  train,  and  has  no  right  to  stop  off  and 
wnmo  hii  joomey  on  the  same  ticket:  Cheney  y.  BotUm  A  Maine  R.  R,  Co,^  45 
Am.  Deo.  190,  note  192,  where  this  sahject  is  diKuased  at  length;  P^iUman 
Paiace  Car  Co.  ▼.  Taylor^  65  Ind.  168,  citing  the  principal  case. 

BiouLATiQNS  WmoH  Bailwat  CoMPAinr  MAT  Makx  Foa  Passutoebs  and 
others:  Hail  ▼.  Poiocr,  46  Am.  Dea  696,  note  700;  Chemey  y.  Boston  is  Maim 
JL  B.  Co,^  45  Id.  190;  note  192,  where  other  cases  are  ooUeoted;  Common' 
weakk  y.  Power,  41  Id.  465,  note  471,  where  this  subject  is  foUy  disooased* 
A  regolation  that  a  railroad  ticket  shall  be  sabject  at  any  time  to  inqpeotton 
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by  the  oondaotor  U  reMonable:  Ore$9<m  y.  PhUaddphiaetcB.  B.  Co.^  11  Phik 
600,  citing  the  principal  cue.  An  unreasonable  role  that  affects  the  ooa* 
yenience  and  comfort  of  passengers  is  nnlawf al,  simply  because  it  is  unrea- 
sonable: Chkagod!  N.  W.  KyCo.  v.  fPtUtofiM,  56  HL  180,  citingthe  prindpal 
case. 

Passbnoeb  whek  akd  where  kat  be  Ejected  for  Nok-patmeht  of 
Fare:  See  note  to  C<mtmxnwoeiaJiJth  t.  Pcfwer^  41  Am.  Dec  477.  A  panengef 
declining  to  pay  his  fare  may  be  ejected  from  a  railroad  train  in  a  legal  sad 
proper  manner:  Crenon  y.  Philadelphia  etc.  B.  B.  Co,,  li  Phila,  601,  citing 
the  principal 


WnjTEB  V.  Petebson. 

[4  ZAsanm.  094.] 


Ih  Trespass  for  CumMa  Tree  in  Highway,  Plaimtiff's  Deed  u  Ad- 
missible in  evidence  for  the  purpose  of  showing  the  boundaries  of  hii 
farm,  and  tliat  it  included  the  part  of  the  road  in  which  the  tree  stood. 

ErXDEMOE  THAT  OvEBSBER  OF  HiGHWAT  AOTED  FROM  IMPROPER   MoSIVIi 

in  cutting  down  a  tree  in  the  highway  is  admissible  in  an  action  of  tres- 
pass brought  against  him  by  the  owner  of  the  adjoining  field  for  cutting 
down  the  tree.  And  it  is  not  error  for  the  court  to  refuse  to  permit  tin 
defendant  to  go  into  the  history  of  the  difficulties  out  of  which  the  bed 
feeling  between  the  parties  originated. 

OONVEYANOE  OF  Land  BOUNDED  ON  PuBuo  HiQHWAT  IS  presumed  by  Uw 
to  carry  with  it  the  fee  to  the  center  of  the  road,  if  nothing  appears  to 
theoontraiy. 

fREE  Growing  in  Highway  Belongs  to  Owner  of  Fee. 

Overseer  of  Highway  may  Remove  therefrom  Whatever  Obsiroois 
or  interferes  with  the  public  use  of  it;  but  if  he  cuts  down  a  tree  which 
does  not  obstruct  or  interfere  with  such  public  use,  he  is  a  trespasser,  sad 
if  he  acts  maliciously  in  so  doing,  he  is  liable  to  exemplary  damages. 

Whether  or  not  Tree  Cvt  by  Overseer  of  Highway  Obsiruccio 
the  public  use  thereof,  and  whether  or  not  he  out  it  maliciously,  are 
questions  of  fact. 

CsBnoRABi.    The  opinion  states  the  CRse. 

Woodruff,  for  the  plaintiff  in  cerHoraru 

TtUUe,  for  the  defendant. 

By  Court,  Potts,  J.  This  was  an  action  of  treepass,  brought 
originally  in  a  justice's  court  by  Peterson  against  Winter,  for 
cutting  down  a  tree  standing  in  the  public  road.  The  case  was 
tried  without  a  jury,  and  a  judgment  given  against  the  defend- 
ant for  twenty  dollars  damages  and  costs.  The  defendant  ap- 
pealed, and  the  trial  before  the  pleas  resulted  in  a  judgment  for 
the  same  amount.  From  the  state  of  the  case  agreed  upon,  it 
appears  that  Winter  was,  at  the  time  he  cut  the  tree,  the  leg^ 
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overseer  of  the  road  in  "which  the  tree  stood;  the  tree  was  a  thrifty 
chestnut,  eight  and  a  half  inches  in  diameter,  and  between 
thirty  and  forty  feet  high;  the  branches  were  twelve  feet  long^ 
but  trimmed  up  ten  feet  from  the  ground.  It  stood  about  one 
foot  from  the  fence  of  Peterson's  farm,  two  hundred  yards  from 
his  house.  The  road  was  thirly-two  feet  wide;  the  distaixce 
from  the  tree  to  the  center  of  the  road  was  fourteen  feet  eleven 
inches,  and  from  the  tree  to  the  outside  of  the  wagon-track  was 
nine  feet  six  inches;  the  branches,  therefore,  extended  partly 
over  the  road,  but  all  the  plaintiffs  witnesses  testified  that  in 
their  opinion  it  was  no  obstruction  to  travelers,  and  some  of 
them  testified  that  its  branches  were  too  high  to  interfere  with 
the  passage  of  a  load  of  hay.  The  stump  of  the  tree  left  standi 
ing  was  eighteen  inches  high;  stones  large  enough  to  obstruct 
the  travel  were  left,  some  of  them  fatrther  in  the  road  than  this 
stump;  and  other  trees,  one  near  Winter's  own  bam,  as  far  or 
farther  in  the  road  than  this,  were  left  standing  by  the  overseer, 
though  he  did  cut  the  trees  of  some  other  persons  out  of  the  road 
at  the  same  time;  and  some  evidence  was  admitted  to  prove  that 
Winter  and  Peterson  were  not  on  good  terms,  in  order  to  show 
that  the  act  was  done  maliciously  and  from  bad  motives. 

Several  reasons  were  tuged  by  the  counsel  for  the  plaintiff 
in  cerHorari  why  the  judgment  of  the  court  of  common  pleas 
should  be  reversed.  They  may  be  embraced  in  four:  1.  The  ad- 
mission of  Peterson's  deed  to  show  the  boundaries  of  his  farm, 
and  that  it  included  the  part  of  the  road  in  which  the  tree  stood; 
2.  The  admission  of  evidence  to  show  that  the  overseer  left  trees 
and  stones  in  the  road,  and  that  he  and  Peterson  were  not  on 
good  terms^  and  the  refusal  of  the  court  to  receive  evidence  of 
the  particulars  of  the  difficulties  between  them;  8.  That  the 
court  refused  to  nonsuit  the  appeUee  below;  4.  That  the  judg- 
ment was  for  exemplary  damages.  These  grounds,  assigned  for 
error,  will  be  examined  in  their  order. 

1.  As  to  the  admission  of  the  deed:  there  was  no  error  in  this. 
The  object  of  the  evidence  was  not  to  show  title,  but  the  mere 
possession,  which  was  all  that  was  necessary  in  this  action;  and 
as  the  Uxms  in  qua  was  occupied  as  a  public  road,  the  production 
of  the  deed  for  the  purpose  of  showing  that  the  boundaries  of  the 
farm  of  which  the  appellee  was  in  possession  embraced  it  was 
proper.  Besides  this,  there  was  other  evidence  that  the  tree 
stood  on  Peterson's  land,  and  therefore,  if  the  deed  had  been 
improperly  admitted,  we  could  not  reverse  for  this  cause. 

2.  Evidence  was  properly  admitted  to  show  that  the  overseer. 
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ftoied  from  improper  motiyes;  that  the  act  complained  of  was  done 
maliciously,  and  was  not  a  mere  error  in  judgment  as  to  his  offi« 
cial  duty.  Where  a  public  ministerial  officer  acts  mala  Jide,  as 
wel]  as  without  authority  of  law,  he  becomes  a  trespasser  ab  inUio: 
Ward  T.  Folly y  2  South.  486;  Van  Brunt  v.  Schenck,  18  John& 
414;  Gardner  y.  Campbell,  15  Id.  401;  Campbell  y.  Stakes,  2  Wend. 
137  [19  Am.  Dec.  521];  Allen  y.  Crofoot,  5  Id.  506  [10  Am. 
Dec.  647].  Proof  that  the  oyerseer  left  other  trees,  etc.,  in  the 
road,  and  that  he  and  Peterson  were  not  on  friendly  terms,  was 
competent  upon  the  question  of  bad  faith;  and  the  court  did  not 
err  in  refusing  to  permit  the  appellant  to  go  into  the  history  of 
the  difficulties  out  of  which  the  bad  feeling  between  the  parties 
originated.  The  state  of  feeling  between  them  was  the  only 
matter  material;  how  it  was  caused  was  of  no  consequence. 

8.  The  motion  to  nonsuii  raised  the  question  whether  the  ap- 
pellee, who,  upon  the  trial  of  the  appeal,  was  bound  to  make  out 
a  legal  cause  of  action,  had  done  so;  and  the  counsel  of  the 
plaintiff  in  certiorari  now  insiBts  that,  taking  the  case  as  made 
by  the  appellee  below,  the  &ct  that  Winter  committed  the  sup- 
posed trespass  while  acting  in  the  capacity  of  oyerseer  of  the 
road  is,  in  itself,  a  sufficient  justification;    Let  ns  see  how  this  is. 

The  plaintiff  below,  Peterson,  occufned  the  farm  adjacent  to 
the  public  road.  The  inference  or  presumption  of  law  is,  that 
a  conyeyance  of  land  bounded  on  a  public  highway  carries  with 
it  the  fee  to  the  center  of  the  road,  as  part  and  parcel  of  the 
grant:  8  Kent's  Com.  432;  Peck  y.  Smith,  1  Conn.  108  [6  Am. 
Dec.  216];  unless  by  the  terms  of  the  description  the  road  is 
necessarily  excluded,  or  at  least  something  appears  to  rebut  the 
presumption:  Ih/ler  y.  Hammond,  11  Pick.  218,  and  cases  there 
cited.  Besides,  in  this  case,  I  think  the  fair  construction  of 
the  words  of  description  in  the  deed  carried  the  line  of  the 
Peterson  farm  to  the  middle  of  the  road;  the  line  is  described 
as  commencing  to  run  '*  along  the  middle  of  the  road,"  and  as 
running  "  along  the  said  road"  for  the  two  succeeding  courses. 

Then  the  possession  of  the  farm  was  possession  of  so  much 
of  the  road  as  lay  within  its  boimdaries.  The  law  has  always 
been  so.  "  The  king  has  nothing  but  the  passage  for  himself 
and  his  people;  the  freehold  and  all  the  profits  belong  to  the 
owner  of  the  soil: "  1  Boll.  Abr.  892,  B,  pi.  1,  2.  So  do  all 
the  trees  upon  it,  and  mines  under  it;  the  owner  may  cany 
water-pipes  under  it;  he  may  haye  ejectment  as  well  as  trespass: 
Ooodtitle  y.  Alker,  1  Burr.  148.  The  owner  of  the  soil  may 
hare  trespass  against  any  person  who  digs  up  the  soil,  or  oati 
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down  any  trees  growing  on  the  dde  of  the  road,  and  left  there 
for  shade  or  ornament:  3  Kent's  Com.  433;  for  the  freehold  re- 
mains,  subject  only  to  the  easement  or  right  of  passage  in  the 
public:  Fairfield  v.  WiUiams,  4  Mass.  427;  Ferley  y.  Chandler ^  6 
Id.  454  [4  Am.  Dec.  159];  Siaokpole  y.  Healey,  16  Id.  83  [8  Am. 
Deo.  121J;  United  Stales  y.  Harris,  1  Sumn.  21,  37;  Adams  y. 
Emerson^  6  Pick.  56.  In  New  Hampshire  it  is  held  that  the 
proi>er  officer  may  cut  down  trees  standing  in  the  public  high- 
way only  so  far  as  is  necessary  to  do  so  for  the  purpose  of  the 
easement  or  right  of  passage,  and  the  wood  beloxigs  to  the 
owner  of  the  soil:  Makepeace  y.  Warden,  1  N.  H.  16.  In  South 
Carolina,  trees  resenred  for  ornament  or  cultiyated  for  use 
haye  always  been  respected  as  exempted  from  the  operation  of 
{heir  act  ojf  1788,  authorizing  the  commissioners  of  roads  to  cut 
down  timber,  wood,  etc.,  in  or  near  roads:  Eaves  y.  TWry,  4 
McCord,  126. 

There  is  nothing  in  our  road  act  which  renders  these  general 
principles  inapplicable  here.  Section  21  of  the  reyised  stat- 
utes, p.  521,  miJces  it  the  duly  of  the  oyerseers  **  to  open,  dear 
cut,  make,  work,  amend,  repair,  and  keep  in  good  order  the 
highways  within  their  respectiye  limits  and  diyisions."  The 
twenty-ninth  section  proyides  **  that  no  tree  shall  be  girdled  or 
killed  on  the  highways; "  and  the  fifty-second  section  expressly 
prohibits  the  oyerseer  from  **  cutting  down  or  injuring  any  fruit, 
ahade,  or  ornamental  tree  which  may  haye  been  or  shall  be 
planted  or  set  out  by  the  owner  or  possessor  of  any  lands  adjoin- 
ing any  highway,  and  which  shall  not  extend  more  than  seyen 
feet  from  the  line  of  the  road  toward  the  center  of  the  same,'' 
without  an  order  from  the  township  committee.  Those  trees 
are  expressly  recognized  as  being  in  the  public  highways,  and 
are  forbidden  to  be  girdled  or  killed.  To  **  dear  out "  a  high- 
way means  nothing  more  than  to  dear  it  out  for  all  the  pur- 
poses to  which  it  is  dedicated.  The  public  haye  the  easement, 
the  right  of  free  passage;  that  they  haye  a  right  to  perfect  and 
maintain.  All  obstractions  to  it  may  lawfully  be  remoyed;  but 
bqrond  this  the  rights  of  the  owner  of  the  soil  remain  unim- 
paired. Nothing  is  more  common  eyerywhere  in  our  yillages 
and  agricultural  districts  than  for  the  owners  and  occupiers  of 
the  soil  to  haye  fruit,  shade,  and  ornamental  trees  along  the 
line  of  the  public  roads,  sometimes  in  the  line  of  the  road, 
sometimes  on  each  side  of  the  line;  and  to  giye  the  oyerseer  of 
eyery  section  o!  road  the  right  to  cut  these  down  arbitrarily, 
and  according  as  whim  or  caprice  may  dictate,  without  regard 
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to  publio  neoesflity,  would  be  to  olotlie  him  with  a  power  whiob 
might  often  be  abused,  and  which  a  reasonable  oonstruotioii  cl 
the  statute  does  not  warrant. 

If  the  tree  in  question  was  an  obstruction  to  the  free  enjoj- 
ment  of  the  public  right — ^if  it  interfered  with  the  trayel— if  it 
injured  the  road,  the  overseer  had  authority  to  cut  it  down;  bat 
not  otherwise.  And  if  he  not  only  did  it  without  authority,  bat 
maliciously,  he  was  liable  to  exemplary  damages.*  These  were 
questions  for  the  court,  no  jury  being  called.  They  were  qoes- 
tions  of  &ct,  in  reference  to  which  there  was  some  eyidenoe; 
and  we  can  not  interfere  with  the  judgment  upon  these  facts. 

This  disposes  idso  of  the  fourth  ground  assigned  for  enor. 

Let  the  judgment  be  affirmed* 

OoDsv,  J.,  concurred. 


OwvMSL  or  Laud  Takbt  iob  Pubuo  Wat  Owns  Tamm  upov  £r,  nb» 
jeotf  however,  to  the  pablio  nee  for  the  poipoeee  for  which  h  wae  tikasi 
Bmhuurd  ▼.  Clapp,  67  Am.  Deo.  74,  note  80. 

Feb  ur  Hiohwat  Bismis  in  Owkib  or  Anjoiimro  Lakd:  See  Nkhd- 
•on  ▼.  New  York  S  K.  H.  R.  JC.  Co.,  66  Am.  Deo.  390,  note  896,  whofe  other 


Orakt  or  Land  Boundid  bt  Hiohwat  Oxnxrallt  Gabbos  Fki  lo 
Obntbb  of  Wat:  Paimer  t.  Dcmghertiy,  6i  Am.  Dee.  686,  note  688;  i^ei»- 
hM  T.  Irtmrn,  Id.  790^  note  798,  where  other  oaaee  are  ooUeoted. 

Thb  nuNOPAL  OASB  18  oiTBD  in  AUonngy  QtMral  ▼.  Deiawan  dfB.B.M, 
B.  Co.,  27  N.  J.  Eq.  689,  to  the  point  that  granti  of  land  boondod  by  lifM 
carry  the  title  of  the  gruiteea  to  the  center  of  the  stream,  nnlcM  the  tacmifll 
the  gmnt  clearly  denote  an  intentioii  to  atop  at  the  edge  or  margin. 

TBI  rBiM€i»AL  oaaa  la  mnoQuamMD  in  M^mkr^.  Flmk^  41  tf  J» L 

lis. 
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LOONIE  V.  HOOAN. 

(f  HBW  ToBK  (S  8VUKM)  .  OS.] 

Wkeeb  Owhbb  Of  TowK  Lot  Aobub  to  Sbll  Sams,  to  nuike  m  tmildlng 
IcMUi  to  the  pordiMer  for  the  erection  of  a  bnilding  thereon,  and  to  take 
■eoority  for  the  prioe  of  the  lot  and  amount  of  the  loan  in  the  form  of  a 
mortgage  on  the  lot  and  hnilding,  oon^eyanoe  to  be  made  and  mortgage 
given  on  oompletion  of  the  building,  he  ii  not  oonititnted  "the  owner 
of  the  bonding'*  within  the  meaning  of  the  meohanic*e  lien  act,  although 
it  waa  erected  on  the  landa  of  which  he  had  the  legal  title. 

Pttaoia  FumisHiNO  Matebiaia  fOR  Such  BuiLDora  oAir  vox,  uxDm 
SuoH  Aor,  compel  payment  for  them  oot  of  money  agreed  to  be  adTanced 
by  the  idler  to  the  purchaser. 

FABOL  PBOMm  BT  SXLLXB  Of  ToWN    LoT   TO   PaT   fOB  MaTBBIALS  FuB- 

BUHBD  to  Pubghasbb  to  be  need  in  the  oonttruotion  of  a  building 
theieoo,  aa  well  aa  parol  promise  to  accept  a  bill  drawn  on  him  by  the 
purchaser  for  such  materials,  is  within  the  statute  of  frauds,  and  Toid. 

AnsAL  from  a  judgment  of  the  New  York  oommon  pleas,  dis- 
nriiMring  the  complaint  in  a  mechanic's  lien  case.  Plaintiflfs  saed 
defendant  to  recoTer  a  sum  due  for  materials  furnished  by  them, 
and  used  in  the  erection  of  a  house.  Defendant  had  entered 
into  a  written  contract  with  Mullaney  and  one  Peter  J.  Flinn, 
by  which  he  agreed  to  sell  them  a  certain  lot  in  the  city  of  New 
Tork,  on  which  the  house  was  subsequently  built,  and  they 
agreed  to  purchase  the  same  for  a  specified  sum.  Defendant 
was  to  adyance  a  certain  amount  of  money  by  the  time  of  the 
completion  of  the  building,  and  when  it  was  inclosed  he  was  to 
oonTcy  the  lot  to  Mullaney  and  Flinn,  who  were  to  mortgage  it 
III  kim,  and  gire  him  their  bond  to  seonie  the  purchase  monej« 
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together  with  the  sums  loaned  and  agreed  to  be  loaned. 
Plaintiffs  furnished  MuUaney  and  Flinn  cut-stone  required  for 
the  building,  which  was  built  for  Mullanej  himself.  There  was 
some  evidence  tending  to  show  that  defendant  told  plaintiffs  that 
he  would  accept  an  order  on  himself ,  given  by  Flinn  and 
Mullaney,  for  the  amount  of  the  stone.  But  defendant  made 
no  other  promise  to  pay  for  the  work,  and  it  did  not  appear  that 
the  order  had  ever  been  presented  for  acceptance.  The  oihei 
fajts  will  appear  from  the  opinion. 

Thomas  Darlington^  for  appellants,  the  claimants  of  the  lien. 

J.  B,  Dillon^  for  the  respondent. 

By  Court,  Dsnio,  J.  The  act  entitled  ''An  act  for  the  better 
Lecurity  of  mechanics  and  others  erecting  buildings  in  the  city 
and  county  of  New  York"  provides  that  eveiy  mechanic  doing 
any  work  towards  the  construction  of  any  building  in  the  city 
of  New  York  *<  erected  under  a  contract  in  writing  between  the 
owner  and  builder  or  other  person,''  **  may  deliver  to  the  owner 
of  the  building  an  attested  account''  of  such  labor,  "  and  there- 
upon such  owner  shall  retain  out  of  his  subsequent  payments 
to  the  contractor  the  amount  of  such  work  and  labor  for  the  ben- 
efit of  the  person  so  performing  the  same :"  Stat.  1830, 412,  sec  1. 
The  subsequent  sections  of  the  act  provide  for  the  adjustment  of 
the  account  between  the  contractor  and  the  party  who  rendered 
it,  where  it  shall  be  disputed',  which  is  to  be  brought  about  by 
arbitration  if  the  parties  can  not  agree;  and  when  the  amount 
due  shall  have  been  determined,  if  the  contractor  shall  not  pay 
it  in  ten  days,  "  the  owner  shall  pay  the  same  out  of  the  fund 
as  above  provided;  and  which  amount  due  maybe  recovered 
from  the  said  owner  by  the  creditor  of  the  said  contractor  in  an 
action  for  money  had  and  received  to  the  use  of  said  creditor, 
and  to  the  extent  in  value  of  any  balance  due  by  the  owner  to 
his  contractor  under  the  contract  with  him  at  the  time  of  the 
notice  first  given  as  aforesaid,  or  subsequently  accruing  to-  such 
contractor  under  the  same,  if  such  amount  shall  be  less  than 
the  sum  due  from  the  said  contractor  to  his  creditor:"  Id.,  sec. 
L  If,  by  collusion  or  otherwise,  the  owner  of  the  building 
shall  pay  the  contractor  in  advance  of  the  times  of  payment 
mentioned  in  the  contract,  and  there  shall  not  be  enough  left  to 
pay  the  party  who  shall  have  served  the  account,  the  owner 
shall,  notwithstanding,  be  liable  to  the  party  as  though  such 
payments  in  advance  had  not  been  made:  Id.,  sec.  5.  This  is 
the  whole  of  the  act;  and  the  question  in  this  case  is,  whether 
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the  relation  between  the  defendant  of  one  part,  and  Mullaney 
and  Flinn  of  the  other,  is  that  of  owner  and  contractors  for 
building,  within  the  true  construction  of  the  statute.  Assum- 
ing that  the  contract  for  the  sale  of  the  lot  was  entered  into  in 
good  faith,  and  without  any  view  to  evade  the  provisions  of  the 
lien  law,  it  certainly  presents  a  different  case  from  the  one  which 
was  primarily  in  the  contemplation  of  the  legislature.  The  ob- 
ject of  the  law  was  to  enable  a  laborer,  mechanic,  or  subcon- 
tractor to  attach,  in  effect,  in  the  hands  of  the  person  for  whom 
the  building  was  erected,  any  debt  which  the  latter  might  owe 
to  the  immediate  contractor  on  his  contract  for  the  work.  As 
no  lien  attaches  to  the  real  estate,  the  title  to  the  lot  is  not  a 
matter  of  any  importance;  and  the  question  wotdd  be  the  same, 
so  far  as  I  can  perceive,  if  one  should  agree  to  lend  money  to  the 
owner  of  a  lot  to  enable  him  to  build  a  house  thereon,  with  an 
agreement  to  secure  the  loan  by  mortgage  when  the  building 
should  be  completed.  It  wotdd  not  be  seriously  contended  in 
such  a  case  that  a  mechanic  or  laborer  employed  by  the  borrower 
could  proceed,  under  the  act,  to  reach  the  money  agreed  to  be 
loaned.  The  remedy  which  the  statute  gives  is  against  money 
due  to  the  principal  contractor  for  the  work  which  he  agreed  to 
do,  but  which  the  subcontractor  or  mechanic  has  actually  per- 
formed for  him.  It  does  not  extend  to  money  payable  to  the 
contractor  on  any  other  account.  It  is  quite  reasonable  that 
the  party  meritoriously  entitled  to  be  paid  for  the  work  should 
be  allowed  to  intervene  between  the  owner  for  whom  the  house 
was  built  and  the  person  who  had  contracted  to  build  it,  and  to 
divert  the  coiurse  of  the  payments  which  would  have  passed  Into 
the  hands  of  such  contractor  to  his  own.  It  is  a  form  of  equi- 
table subrogation  regulated  by  statute,  but  it  is  limited  by  the 
act  to  the  plain  case  of  money  due  upon  a  contract  for  perform- 
ing the  work. 

The  case  is  equally  without  the  letter  of  the  statute.  It  is  the 
**  owner  of  the  building "  against  whom  the  remedy  is  given. 
In  this  case,  although  the  title  of  the  lot  remained  in  the  defend- 
ant, Mullaney  and  Flinn  were  erecting  the  building  for  them- 
selves, and  not  for  the  defendant.  They,  and  not  the  defendant, 
were  to  own  it  when  it  should  be  completed.  The  money  which 
the  plaintiffs  seek  to  obtain  is  money  agreed  to  be  loaned,  and 
not  a  debt  agreed  to  be  paid.  It  is  only  the  latter  to  which  the 
statute  applies.  If  public  x>olicy,  or  the  joint  interest  of  labor- 
em  and  mechanics,  requires  that  the  remedy  should  be  extended 
«o  as  to  embrace  the  case  of  money  agreed  to  be  advanced  oth- 


Digitized  by  LjOOQiC 


686  LooNiE  V.  BoQAS.  [New  Totk, 

erwise  tlian  bja  party  contracting  to  bare  a  building  erected  for 
himself,  it  is  for  the  legislatore  to  provide  for  snch  cases  by  new 
enactments. 

I  am  aware  that  the  supreme  court  in  the  first  district  has 
arrived  at  a  different  conclusion  in  a  similar  case;  but  with  ereij 
disposition  to  concur  in  opinion  with  so  respectable  a  tribmud, 
I  find  myself  unable  to  assent  to  the  judgment  in  that  case: 
MoDermoit  v.  Palmer^  11  Barb.  9.  I  see  no  reason  to  doubt  but 
that  the  parties  to  the  contract  for  the  sale  of  the  lot  intended 
in  good  faith  to  make  the  precise  bargain  contained  in  it.  It  is 
not  an  unreasonable,  nor,  I  believe,  an  unusual,  arrangement  for 
the  owner  of  town  lots  to  connect  with  a  contract  to  sell  them 
an  agreement  to  loan  money  to  the  purchaser  to  be  expended  in 
building  upon  them,  taking  a  lien  on  the  real  estate  to  securs 
both  the  purchase  price  and  the  money  loaned. 

There  is  no  ground  for  holding  the  defendant  liable  on  the 
draft.  Considering  what  was  said  between  the  parties  as  an 
agroement  to  accept,  it  is  unavailable  for  two  reasons:  1.  It 
was  not  in  writing:  1  B.  3.  768,  sees.  6-8;  and  2.  The  plaint- 
iffs were  to  present  this  bill  to  the  defendant  on  the  same 
day  on  which  the  conversation  was  had;  and  it  was  only  on  that 
condition  that  the  defendant  agreed  to  accept.  It  does  not  ap- 
pear to  have  been  presented  at  all.  There  was  no  promiee  to 
pay  for  this  work,  except  what  was  said  about  accepting  the  bill. 
The  ruling  in  the  court  below  was  therefore  coneot,  and  the 
judgment  ought  to  be  affirmed. 

EnwABDs,  J.  The  plaintiffs  in  this  action  claim  that  they  are 
entitled  to  recover  from  the  defendant  the  contract  price  of 
certain  materials  furnished  to  one  James  Mullaney,  and  used 
by  him  in  the  erection  of  a  certain  building  in  the  ciiy  of  New 
York.  The  agreement  between  the  plaintiffs  and  Mullaney  was 
proved  upon  the  trial,  and  it  is  not  denied  that  the  materials 
were  furnished  pursuant  to  that  agreement.  The  only  question 
wliich  is  raised  upon  this  branch  of  the  case  is,  whether  the 
defendant  is  liable  to  the  plaintiffs  for  the  price  of  the  materials 
under  the  provisions  of  the  "act  for  the  better  security  of 
mechanics  and  others  in  the  city  of  New  York,"  passed  April 
20, 1830,  amended  April  13, 1832:  2  B.  S.,  3d  ed.,  648. 

The  statute  of  1830  applied  to  **  SYerj  mechanic,  workman, 
or  other  person  doing  or  performing  any  work  towards  the 
erection,  construction,  or  finishing  of  any  building  in  the  city 
of  New  York  erected  under  a  contract  in  writing  between  the 
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ywner  and  builder  or  other  person/'  etc.  The  amendment  of 
1832  extended  the  piovisions  of  the  act  to  ''  all  materials  fur- 
nished and  used  in  the  performance  of  any  work/'  etc.  The 
object  of  the  statute  was  to  protect  the  person  furnishing  work 
and  labor  or  materials,  by  giving  him  a  primaiy  claim  upon'  all 
moneys  due  upon  the  contract  in  the  performance  of  which  the 
work  and  labor  or  materials  should  be  furnished.  The  claim 
of  such  person  was  considered  as  more  meritorious  than  that  of 
the  contractor,  and  was  preferred  to  it.  But  such  preference 
was  intended  to  be  given  only  in  cases  where  there  was  a  build- 
ing^ contract,  and  a  debt  due  to  the  contractor  by  reason  of  the 
work  and  labor  or  materials  furnished  by  the  mechanic,  laborer, 
or  subcontractor,  or  otherwise.  This  is  clearly  the  intent  and 
meaning  of  the  statute.  The  question,  then,  arises  whether 
the  agreement  proved  in  this  case  contains  a  building  contract. 
It  certainly  does  not  in  its  terms,  and  I  think  that  it  does  not 
in  its  spirit 

The  principal  object  contemplated  by  the  parties  to  it  was 
the  sale  of  the  lot  described  in  it.  It  will  be  observed  that  no 
money  was  to  be  paid  by  the  parties  of  the  first  part  until  some 
time  after  a  deed  should  be  executed.  The  sale  was  to  be  en- 
tirely upon  credit;  and,  in  addition  to  this,  a  loan  was  to  be  mad^ 
to  the  parties  of  the  second  part  to  enable  them  to  make  such 
improvements  upon  the  property  as  wotdd  render  the  purcliase 
an  advantageous  one  to  them.  The  money  to  be  advanced  was 
expressed  to  be  a  loan  to  be  made  to  the  parties  of  the  second  part 
to  aid  them  in  the  erection  of  the  building,  and  not  a  payment  as 
a  consideration  for  its  erection.  The  parties  of  the  second  part 
were  thus  to  receive  the  benefit  of  the  capital  of  the  party  of  the 
first  part,  and  there  was  probably  a  corresponding  advantage 
to  the  party  of  the  first  part  in  the  consideration  which  he  was 
to  retain,  and  which  was  to  be  secured  by  a  mortgage  upon  the 
property  as  enhanced  in  value  by  the  improvements  to  be 
placed  upon  it  by  the  parties  of  the  second  part.  Under  these 
circumstances,  I  think  that  the  relation  of  builder  and  con- 
tractor did  not  exist  between  the  parties.  It  is  true  that  the 
party  of  the  first  part  would  continue  to  be  owner  of  the 
premises  until  a  conveyance  of  them  should  be  given;  but 
the  parties  of  the  second  part  would  not  be  contractors  within 
the  meaning  of  the  statute.  The  case  of  McDermoU  v.  Palmer,  11 
Barb.  9,  was  referred  to  by  the  counsel  for  the  plaintiffs;  but 
it  will  be  observed  that  in  that  case  there  was  a  building  con- 
tract, and  it  was  upon  that  ground  that  the  court  based  theif 
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decision.  In  giTing  iheir  opinion,  they  say  that  ''the  moneys 
were  to  be  adyanced,  not  as  a  loan,  but,  as  is  expressly  stated 
in  the  agreement,  as  a  consideration  for  the  finishing  of  the 
houses  according  to  the  contract/' 

The  plaintiflfJB  next  claim  that  they  are  entitled  to  reoorer 
upon  the  orders  drawn  by  Mullaney  upon  the  defendant.  It  is 
not  pretended  that  the  orders  were  accepted,  and  it  does  not 
appear  that  they  were  drawn  in  such  a  manner  as  to  operate  as 
an  assignment  of  any  particular  fund  or  claim. 

The  judgment  should  be  affirmed. 

The  whole  court  concurred. 

Judgment  affirmed. 

Estates  and  Ihtkbssts  Avtbotbd  bt  Mbohakigb*  Lddto:  Lyon  t.  Jfdi 
Chifept  45  Am.  Deo.  675,  and  extensile  note  to  same  (178;  McnUamdcm  t. 
Deas,  48  Id.  84. 

What  Lisn  of  Mechakio  Inoludis:  See  Bank  <if  CharletUm  t.  OwUm, 
46  Am.  Deo.  325. 

As  to  Whsn  Mxcsakio's  Jaek  will  Attach:  See  Boffen  t.  PkiO^  47 
Am.  Dec  727. 

Thb  point  in  thb  FBiNdPAL  GASB,  that  the  owner  of  a  lot  who  had  con- 
tracted to  Bell  it  and  to  make  a  loan  to  the  purchaser  to  build  upon  it  wai 
not  the  owner  of  the  building  erected  by  the  purchaaer,  within  the  lien  law 
of  1830,  although,  by  the  agreement  of  sale,  tiie  title  waa  not  to  be  truia- 
ferred  to  the  vendee  until  the  completion  of  the  building,  waa  referred  to  in 
BoUin  y.  Cross,  45  N.  T.  770;  Miller  v.  Clark,  2  K  D.  Smith,  54&  The 
statements  concerning  immateriality  of  title  to  land  upon  which  the  buildiDg 
stands,  and  the  objects  of  the  statute,  as  given  in  the  principal  case,  wers 
quoted  with  approval  in  McMahon  v.  Tenth  Ward  School  Officers  of  Nets 
York,  12  Abb.  Pr.  131.  The  principal  case  was  cited  in  BanMph  v.  Cfarvey, 
10  Id.  183,  to  the  point  that  the  object  of  tlie  act  of  1851,  as  well  as  that  of 
1830,  was  to  reach,  in  the  hands  of  the  owner  of  the  building,  any  balance 
which  he  might  owe  to  his  immediate  contractor  in  respect  thereof,  by  virtus 
of  a  contract  between  the  two  for  the  erection  thereof.  In  Brinckerkqfr, 
Board  of  Education,  37  How.  Pr.  513;  S.  C,  2  Daly.  444;  6  Abb.  Pr.,  K.  S.,  432; 
it  was  cited  to  the  point  that  the  one  for  whom  the  building  is  erected,  and 
who  is  to  pay  for  it,  though  he  has  not  the  legal  title,  but  only  an  equitable 
interest  in  the  land,  is  the  owner.  To  the  same  effect  is  the  principal  case  cited 
in  HaUahan  v.  Herbert,  4  Daly,  212;  S.  C,  2  Abb.  Pr.,  K:  S.,  333.  In  cases 
like  the  principal  one,  it  is  qaid,  in  NelUs  v.  BtUwger,  6  Hun,  561,  that  "the 
rights  of  the  lienor  were  always  subordinate  to  the  interests  of  the  legal 
owner,  for  the  lien  affected  only  the  equitable  title  of  the  vendee.  The 
principal  case  was  distinguished  in  Hackett  v.  Badeau,  63  K.  T.  478.  For  a 
case  quatuor  pedibtis  with  the  principal  one,  see  StuyveaasU  v.  Browning, 
33  N.  T.  Sup.  Gt.  210,  and  where  the  Utter  is  cited.  OUier  citations  of  the 
principal  case:  Biley  v.  Watson,  3  Hun,  570;  S.  C,  6  N.  Y.  Sup.  Ct.  312; 
Weyer  v.  BeacK,  14  Hun,  238;  Burbridge  v.  Marcy,  54  How.  Pr.  447;  Otis 
V.  Cusack,  43  Barb.  549. 

Who  Has  Such  Ownebship  in  o&  Belation  to  Propkbtt  teat  Hb  caa 
^DTD  It  bt  MiCBANKfa  LiBN.^In  the  discussion  of  this  subject  it  is  not  par* 
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poBtid  to  allnde  partioulArly  to  the  estates  and  interests  affected  by  moohan* 
ice'  liens,  as  that  is  treated  at  some  length  in  the  note  to  Lyon  v.  MeQvfftyf 
45  Am.  Dec.  678;  and  the  doctrines  there  announced  concerning  the  interest 
in  the  property  requisite  to  create  the  statutory  rehition  of  *'oMmer"  should 
be  read  in  connection  with  this  note,  as  they  are  intimately  connected  with  it 
"  BuiLDiNO  Ck)NT&AGTS  '* — AoRXEMENT  OF  Sale. — The  principal  case  illus- 
trates '*a  matter  of  common  occurrence,  especially  in  the  cities  of  New  York 
And  Brooklyn,  that  a  capitalist,  in  order  to  dispose  of  vacant  loto,  enters  into 
a  written  agreement  wiUi  a  builder,  whereby  he  agrees  to  sell  them  to  him  at 
9k  Certain  price  within  a  specified  time,  and  in  the  mean  time  loans  him  money 
to  aid  in  the  erection  of  buildings  thereon.  Such  agreemento  are  generally 
termed  '  building  contracts;  *  the  capitalist  being  known  as  the  vendor,  and 
the  builder  the  vendee: "  Kneeland  on  Mechanics*  Liens,  sec  17.  Subcon- 
tractors and  others,  who  have  performed  labor  or  furnished  materiak  under 
a  contract  with  the  vendee,  must,  in  the  absence  of  an  express  stipulation 
to  the  contrary,  look  to  him  and  his  interest  in  the  property  alone  for  pay- 
ment. They  can  not  charge  the  vendor  as  "  owner: "  Loome  v.  Ilogcuiy  9  N; 
Y.  436;  HaOahan  v.  Herbert,  11  Abb.  Pr.,  N.  S.,  326:  S.  C.  4  Daly,  209; 
Gap  V.  Brown,  I  E.  D.. Smith,  725;  Miller  v.  Clark,  2  Id.  543;  even  though 
the  agreement  of  sale  is  in  parol,  and  void  under  the  stetute  of  frandst 
Walier  v.  Paine,  Id.  662;  contra:  Gray  v.  CarleUm,  35  Me.  481.  A  lien  filed 
against  one  who  at  the  commencement  of  the  work  held  a  contract  to  pur- 
chase, which  was  afterwards  perfected  by  obtaining  the  legal  title,  oovers  all 
the  time  of  performance,  and  charges  the  fee  subseqnenUy  acquired:  McOrax^ 
▼.  Ooi^frty,  56  N.  Y.  610.  While  possession  under  a  contract  of  purchase  is 
eometimes  held  to  be  sufficient  ownership  to  charge  property  with  a  mechan- 
ic's lien,  Belmont  v.  Smith,  1  Duer,  675,  and  other  New  York  cases  cited 
above;  Monroe  v.  West,  12  Iowa,  119;  Stochoell  v.  Carpenter,  27  Id.  119,  the 
role  is  not  uniform.  For  converse  doctrine,  see  Johnson  v.  Pike,  35  Me.  291 ; 
Gray  v.  CarleUm,  I<1.  481;  Thazter  v.  }Villiams,  14  Pick.  49.  If  the  agree- 
ment of  sale  or  building  contract,  however,  contains  a  forfeiting  clause,  ex- 
tinguishing vendee's  entire  interest  in  the  premises  for  failure  to  perform  his 
part  of  the  agreement,  the  vendee's  interest  b  insufficient  to  charge  the  estete 
as  owner,  in  the  erection  of  buildings  provided  for  in  the  agreement  of  sale, 
without  he,  or  some  one  for  him,  fully  completes  the  contract:  Randolph  v. 
OoTvey,  10  Abb.  Pr.  179.  The  stetute  regulating  mechanic's  liens  in  the 
counties  of  Kings  and  Queens,  in  the  state  of  New  York,  gave  a  lien  for 
labor  and  materials  furnished  for  buildings,  by  virtue  of  any  contract  with 
the  owner  or  any  person  permitted  by  the  owner  of  lands  to  build  thereon: 
Laws  of  1862,  c.  478,  p.  947;  but  even  under  this  provision  a  lien  could  not 
be  acqui>^  for  work  done  or  materials  furnished  under  contract  with  Uie  ven- 
dee, as  against  one  holding  the  legal  title,  unless  the  building  was  constructed 
by  permission  or  consent  of  the  vendor:  RolUn  v.  Cross,  45  N.  Y.  766;  Ha^k- 
eU  V.  Badeau,  63  Id.  476.  It  was  the  design  of  this  stetute  to  charge  the 
land  with  the  debte  contracted  in  improving  it  with  the  owner's  consent, 
although  the  contract  was  made  with  the  vendee:  RoUin  v.  CrosR,  45  Id.  770. 
The  vendee,  however,  might,  by  a  consummation  of  the  sale  before  the  filing 
of  the  lien,  acquire  both  the  legal  and  equiteble  title;  and  in.such  a  case,  the 
lien  might  be  filed,  under  such  stetute,  against  the  vendee  as  owner;  he  unites 
in  himself  the  two  requisites  of  ownership,  that  is,  he  has  contracted  for  the 
work  to  be  done,  and  has  an  interest  capable  of  sale  under  execution  in  the 
lands  or  improvemente  sought  to  be  charged.  "And,"  says  Kneeland, ' '  where 
Iha  contract  for  labor  or  materials  in  such  a  case  is  made  by  the  vendor  in* 
AM.  Dsc  You  LXI— 44 
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•tMd  of  the  Tendee,  and  the  bnilding  oontraet  it  consoiiimated  by  k  tnintfer 
of  the  fee  to  the  vendee  before  the  filing  of  the  lien,  the  claimant  may  file  it 
«gaiu8t  the  vendee,  aa  hie  permission  will,  by  virtne  of  the  contract,  be  pre- 
tfomed,  and  the  vendor  be  deemed  to  have  acted  as  his  agent.  Under  such 
oircomstanoes,  the  conveyance  to  the  vendee  wonld,  in  l^gal  analogy,  relate 
oaok  to  the  time  when  the  a^i^reement  of  sale  or  bnilding  oontraet  was  exe- 
cuted:"  Kneeland  on  Mechanics*  Liens,  sec.  19;  and  see  JRoUin  v.  Croat,  45  K. 
y.  766. 

MoRTGAOOB  Ain>  MoBTOAOSE. — In  the  consideration  of  equitable  owner- 
ship, it  may  be  said  that  one  having  an  equitable  interest  in  lands  has  an  es- 
tate generally  sufficient  to  be  chargeable  with  a  lien:  McAmUyy.  MUdrwm^  1 
Daly,  396;  Belmont  v.  SmUh,  1  Dner,  675;  Keller  v.  Dewmead,  68  F^  St 
449;  Ormoell  v.  OUmore,  13  OaL  54;  Harsh  v.  Morgan,  1  Kan.  293;  Bnmm 
T.  MorriaoUt  6  Ark.  217;  for  the  word  '*  owner*'  includes  owner  in  equity  as 
well  as  at  law:  RolUn  v.  Cfro9$,  45  N.  Y.  768;  Aikma  v.  LiUU,  17  Minn.  353. 
8o  it  has  been  held  that  the  owner  of  the  equity  of  redemption  may,  during 
his  possession  of  the  mortgaged  premises,  be  deemed  the  *'  owner  **  within  the 
statutory  meaning:  Beid  v.  Bank  qf  Tennesaee,  I  Sneed,  262;  OUey  v.  Ham- 
laud,  36  Miss.  19.  A  conveyance  of  mortgaged  property  by  the  owner  and 
builder,  made  prior  to  filing  of  claimant's  lien,  but  which  is  shown  by  the 
zecution  of  a  subsequent  instrument  to  be  intended  merely  as  a  mortgage, 
will  not  prevent  the  lien  attaching  upon  the  equitable  interest  of  the  vendor 
at  the  date  of  such  filing:  McAuley  v.  Mildrum,  I  Daly,  396.  But  the  mort- 
gagor can  not  bind  the  estate  under  a  lien  for  work  contracted  after  the  de- 
cree of  foreclosure  and  sale:  i)avU  v.  Comi.  M%U.  L}fe  Ins,  Co,,  84  IlL  506. 
A  chapge  of  ownership  during  the  progress  of  the  building  does  not  make  a 
new  commencement  of  the  building,  nor  affect  the  validity  of  the  incumbrance; 
nor  will  the  interruption  of  the  work  for  a  short  period,  and  its  subseqaent 
resumption  without  a  change  of  its  original  design  and  character,  constitute 
a  new  oommenoement,  or  affect  the  attaching  of  the  lien  when  the  building 
was  originally  commenced:  Oordon  v.  Torrey,  2  MoCart.  114^  and  caaes 
there  dted.  As  to  the  mortgagee*s  interest,  however,  it  can  hardly  be  doubted 
that  the  statute  never  intended  that  the  mortgagee  could  bind  it  by  a  me- 
chanic's lien,  for  ordinarily  he  is  not'  an  "  owner  *'  within  its  terms.  He  has  a 
mere  naked  legal  title  without  possession,  and  in  equity  has  only  a  contingent 
right  to  and  not  tn  the  property,  partaking  of  the  nature  of  a  chattel  interest 
as  security  for  a  debt.  So  it  is  with  one  temporarily  holding  the  l^gal  title 
by  deed,  as  security  for  the  payment  of  moneys  advanced  for  the  erection  of  a 
bnilding  thereon,  for  the  benefit  of  the  equitable  owner;  he  can  not  be  held 
liable  as  owner,  in  a  lien  proceeding  instituted  by  a  subcontractor:  Cox  v. 
Broderick,  4  £.  D.  Smith,  721.  If,  however,  the  mortgagee  is  in  poasessioo, 
a  different  rule  prevails.  **  His  chattel  interest,**  says  Kneeland  in  his  work 
on  mechanics*  liens,  section  21,  '*  by  occupancy,  ripens  into  a  conditional  fee. 
He  is  an  owner  of  the  mortgaged  premises,  subject,  nevertheless,  to  the  right 
of  the  mortgagor  to  redeem  by  payment  of  the  mori^iage."  Under  such  oir- 
cnmstances,  he  is  an  "  owner,'*  within  the  statutory  meaning,  as  to  all  coo- 
traots  execnted  by  himself:  Omhony  Y.  Johm,  19  N.  Y.  234;  and  as  to  thoae 
executed  by  the  mortgagor  as  his  agent:  Pride  v.  Ftfes,  3  Sneed,  125.  Bat 
the  mortgagee  in  possession  can  not  bind  the  mortgagor  as  owner  for  imptovs- 
ments  made  without  his  consent:  Quht  v.  BriUain,  1  Hoffin.  853.  On  the 
other  hand,  he  will  be  bound  if  the  mortgagee  acted  as  his  agent,  and  a  pie- 
nmptive  agency  will  be  created  where  the  work  done  ot  materiala  fiireisbe4 
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irere  for  neoeaaary  repairs:  Kneeland  on  Mochaniot*  liens,  eeo.  21;  Quim  ▼• 
Brittain,  1  Hoffm.  353. 

Joint  Tenants  and  Tenants  in  CJommon.— One  who  owns  either  a  joint 
or  several  interest  in  real  estate  is  an  '*  owner  "  so  far  as  his  separate  estate  is 
concerned,  and  he  may  bind  his  interest  by  a  mechanic's  lien:  HiUbum  y. 
O'Barr,  19  Ga.  691;  Van  CauH  v.  BwJineU,  21  BL  624;  Mooch  y.  Chapin,  27 
Id.  194;  Johnson  v,  Wanntoek^  31  La.  Ann.  698.  One  tenant  in  common  who 
is  in  poesession  can  bind  his  interest  by  a  mechanic's  lien:  Keller  v.  Den- 
mead^  68  Pa.  St.  449;  and  the  mle  that  a  parol  partifcion  between  tenants  in 
common,  accompanied  by  separate  possession,  binds  the  parties  and  all  those 
claiming  under  them,  is  applicable  to  a  case  where  the  title  to  vacant  lots 
was  vested  in  one  of  two  persons  who  verbally  agreed  upon  a  partition  with 
the  other,  who  thereupon  took  separate  possession  of  the  portion  allotted  to 
him,  and  erected  a  building  thereon.  '  The  latter  was  held  to  be  the  *<  owner," 
and  his  interest  of  such  a  nature  that  he  could  bind  it  by  a  mechanic's  lien, 
notwithstanding  the  fact  that  the  entire  legal  title  was  in  his  co-tenant:  Oli$ 
V.  Ousadb,  43  Barb.  546. 

DowxB.— It  is  said  that  an  inchoate  right  of  dower,  or  a  tenancy  by  cur- 
tesy initiate,  will  not  constitute  an  ownership  within  the  meaning  of  the  lien 
act;  but  the  widow  may  bind  her  estate  in  dower  which  has  been  assigned, 
and  ddubtless  after  the  death  of  the  husband,  for  improvements  or  altera- 
tions ordered  by  her:  Ermul  v.  KuUok,  3  Kan.  500.  As  the  .wife  can  not 
bind  her  inchoate  right  of  dower  during  the  life  of  her  husband  by  a  me- 
chanic's lien,  it  follows  a  fortiori  that  the  husband  can  not  bind  the  same  by 
such  lien  for  materials  furnished  under  a  contract  with  himself,  although  ths 
improvements  increase  the  value  of  her  contingent  dower  interest.  The 
wife  is  entitled  to  her  dower  in  all  the  real  estate  of  which  her  husband  was 
seised  during  coverture,  unless  she  has  released  her  dower  in  the  form  pre- 
scribed by  law,  except  where  a  lien  is  created  for  the  purchase  money  at  the 
time  the  husband  became  seised:  Shatffer  v.  Weed^  3  Gilm.  513;  Oove  v. 
Ckxiher,  23  111.  634;  Van  Vronker  v.  Eastman,  7  Met.  162.  The  lien  of  me- 
chanics can  not  override  the  widow's  dower:  Oove  v.  Gather,  supra.  But 
while  the  wife's  dower  is  a  favorite  of  the  law,  it  must  be  recollected  that  a 
house  erected  on  lands  of  the  owner  is  real  estate,  and  difficulties  will  some- 
times arise  which  must  be  solved  by  the  application  of  general  principles. 
Thus,  in  the  case  of  two  inconsistent  statutes,  the  one  giving  the  wife 
dower  in  all  her  husband's  real  estate,  and  the  other  giving  a  mechanic  a  lien 
in  the  same  property  to  the  extent  of  the  work  done  thereon,  the  mechan- 
ic's lien  rests  oir  contract,  but  the  wife's  dower  results  from  the  marriage  re- 
lation, and  hers  is  the  elder  lien:  Bishop  v.  Boyle,  9  Ind.  169;  unless  the 
right  of  dower  is  subordinate  to  a  mechanic's  lien  perfected  by  attaching 
itself  to  the  premises  prior  to  marriage:  P}feT  v.  Ward,  8  Blackf.  252;  or  to 
the  purchase  of  the  property:  Nazareth  L,  <C*  B,  Inst,  v.  Lowe,  1  B.  Mon.  258. 

Husband  mat  Bind  Estate  bt  Cuktbst.  While  the  husband  can  not 
bind  the  wife's  interest  in  lands  by  a  mechanic's  lien,  yot  he  may,  under  his 
oommon-law  rights,  bind  his  own  interest  therein  during  the  wife's  life:  Mc* 
Carty  v.  Carter,  49  111.  53;  and  his  right  by  the  curtesy  after  her  death: 
tUeh  V.  Baker,  23  Conn.  569;  and  when  the  common-law  joint  life  estate  has 
been  enlarged  to  a  tenancy  by  the  curtesy  initiate,  the  husband  may  bind 
his  increased  interest  by  a  mechanic's  lien:  Kirhy  v.  Tead,  13  Met.  156. 

QuARDiANS,  Trustees,  Executors,  and  others  acting  in  a  representative 
eapacity,  can  only  charge  property  uith  a  mechanic's  lien  when  the  legal  title 
Is  vetted  in  them.    A  tangible  personal  interest  in  property  benefited  by  im- 
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provements  Bhoold  be  had  by  persons  seeking  to  charge  it  with  such  lien. 
Were  it  not  for  the  statute  which,  in  some  states,  provides  for  a  suit  against 
the  executors  and  administrators  of  the  estate,  no  suit  could  be  maintained 
against  them  for  the  enforcement  of  a  mechanic's  lien,  unless  it  wer  >  in  proof 
that  the  title  to  the  property  to  be  affected  thereby  had  passed  to  them. 
Crystal  v.  Flanndly,  2  K  D.  Smith,  583;  and  a  guardian  can  not,  without 
the  authority  of  a  competent  court,  bind  the  lands  of  his  ward  by  a  mechanic's 
lien  for  materials  furnished  by  him  in  the  capacity  of  guardian:  Hasaard  ▼. 
Jiowe,  11  Barb.  22;  Copley  v.  0*NeU,  67  Id.  299;  nor  will  general  authority 
of  the  statute,  "  to  keep  up  and  sustain  the  houses,  grounds,  and  other  ap- 
purtenances to  the  lands  of  his  ward,  by  and  with  the  issues  and  profits 
thereof,  or  with  any  other  moneya  of  his  ward  in  his  hands,*'  justify  a  guard- 
ian in  rebuilding  an  entire  structure  destroyed  by  fire,  and  binding  himself 
or  his  ward  by  a  mechanic's  lien  for  work- performed  thereon:  Copley  v.  O'^eii, 
ntpra;  nor  can  he  so  bind  the  property  for  extensive  improvements  made 
without  specific  authority  therefor  in  the  instrument  creating  the  trust:  Her- 
bert V.  Herbert,  67  How.  Pr.  333;  citing  Perry  on  Trusts,  sec.  626;  Taytorr. 
Baldwin,  10  Barb.  682;  Austin  v.  Jdunroe,  47  N.  Y.  360;  and  see  New  v. 
NichoUf  12  Hun,  431;  nor  can  a  guardian  bind  the  estate  of  his  wards  by  a 
mechanic's  lien  for  materials  furnished  in  the  erection  of  a  building  upon  their 
lot,  which  a  competent  court  authorized  to  be  "  erected  out  of  the  fimds  of 
his  wards,  of  such  dimensions  and  quality  as  may  suit  their  interest,"  but 
which  was  in  reality  built  upon  credit,  and  in  such  a  way  as  to  involve  the 
destruction  of  that  interest:  Payne  v.  Stone,  7  Smed.  &  M.  367.  It  seems 
that  a  mechanic's  lien  can  be  enforced  against  the  decedent's  administrator, 
where  the  owner  of  real  property  upon  which  such  lien  was  claimed  sold  the 
property,  took  a  mortgage  back,  and  afterwards  died;  and  it  is  not  necessary 
in  such  a  case  to  make  his  heirs  parties,  because  the  mortgage  debt  and  se- 
curity, being  personal  property,  pass  to  the  hands  of  the  personal  representa- 
tives: Shields  v.  Keys,  24  Iowa,  298.  It  must  be  observed,  however,  that  if 
the  owner  has  not  charged  his  land  with  a  mechanic's  lien  prior  to  his  death, 
it  can  not  be  so  bound  thereafter:  Meyers  v.  Bennett,  7  Daly,  471;  Brovm  v. 
Zevta,  9  Id.  240;  sed  contra:  MaryaU  v.  RUey,  2  Abb.  N.  C.  119.  But  if  the 
property  is  bound  by  the  lien  during  the  life  of  the  owner,  the  estate  passes 
by  devise  or  descent,  subject  to  all  the  rights  of  the  original  parties,  aud  may 
be  enforced  against  them  the  same  as  against  subsequent  grantees:  Crystal  v. 
FlanntUy,  2  £.  D.  Smith,  583.  Unless  some  special  power  is  conferred  by 
statute  or  the  courts,  the  trustee  of  an  express  trust  can  not  bind  the  trust 
estate  by  a  mechanic's  lien,  and  one  contracting  with  him  must,  to  protect 
himself,  ascertain  the  extent  of  such  authority,  because  if  he  relies  upon  an 
invalid  contract,  even  equity  can  not  rcheve  him,  however  meritorious  his 
claim  may  be:  Guy  v.  Du  Uprey,  16  Cal.  196;  see  dicta,  however,  in  Miller 
V.  Jlollingsworth,  33  Iowa,  224;  Copley  v.  O'Xeil,  57  Barb.  299.  But  the 
guardian,  executor,  or  trustee  of  an  express  trust  having  title  to  premises 
may,  for  necessary  repairs,  or  for  such  erections,  alterations,  or  improvements 
as  come  within  their  power  to  construct  on  credit,  bind  the  estate  by  a  me- 
chanic's lien:  Anderson  v.  Dillaye,  47  N.  Y.  678;  Crystal  v.  Flannelly,  supra, 
see  Noyeh  v.  Blakeman,  6  N.  Y.  567;  and  an  administrator  may  by  such  L*eo 
bind  a  house  for  mechanical  labor  or  materials  furnished  in  its  erection,  sjd 
which  is  built  upon  the  lands  of  his  intestate;  but  he  can  not,  by  such  s 
building  contract,  bind  the  real  estate  oC  decedent:  WeaXhersby  v.  Sinclair^ 
43  Miss.  189. 
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MiNOBS  AND  Othsbs  uvdbr  Pebsonal  Disabilitt  can  not  Und  property 
by  a  mechanio's  lien.  An  in^t  is  not  bound  by  hi's  contract  except  in  cer^ 
tain  cases,  and  those  arising  under  the  mechanic's  lien  law  do  not  come 
within  the  exceptions.  A  party  performing  work  or  furmshing  materials 
for  the  improvement  of  property  must  kuow  with  whom  he  contracts,  and  if 
it  is  made  with  one  not  having  reached  his  majonty,  it  is  not  obligatory  upon 
the  minor,  and  the  lien  of  the  contractor  fails,  for  a  mechanic's  lien  is  founded 
upon  the  existence  of  a  valid  contract  with  the  owner:  McCarty  v.  Cartert  49 
bL  53;  Price  v.  Jennmgs,  62  Ind.  111.  So  it  is  with  the  contract  of  a/etne 
covert  under  the  common  law:  Johnson  v,  Parker,  3  Dutch.  241.  But  while 
n  guardian  without  competent  authority  can  not  by  a  mechanic's  lien  bind 
the  property  of  his  infant  ward  by  erecting  a  house  thereon:  Copley  v.  0*NeU, 
57  Barb.  299;  or  the  husband  so  bind  the  property  of  his  wife  shielded 
by  her  common-law  priyilegee,  for  a  building  erected  for  her:  MUler  v.  Hoi- 
iktgtworihf  33  Iowa,  224;  the  builder  is  not  prevented  from  securing  his 
remedy  in  equity.  If  the  estate  has  been  benefited  by  such  improvements. 
It  would  seem  to  be  an  equitable  charge  upon  the  land  of  which  a  court  of 
ofaanoery  will  take  cognizance:  Miller  v.  HoUingmocrth,  ntpnu  The  questioo 
may  sometimes  arise  whether  an  adult,  by  a  ratification  ol  his  contract  made 
daring  infancy,  can  bind  his  property  by  a  mechanic's  lien  upon  the  premises. 
The  court  in  McCarty  v.  Carter,  49  IlL  66,  on  this  point  said:  "Ratification 
by  an  adult  of  a  contract  made  by  him  when  a  minor  is  a  question  of  inten- 
tion. It  can  be  inferred  only  from  his  free  and  voluntary  acts  or  words. 
Bat  it  would  be  unreasonable  to  compel  a  minor  to  choose  between  the  utter 
abandonment  of  his  property  and  the  creation  of  a  lien  upon  it  under  a  con- 
tract made  during  his  minority,  and  to  say  if  he  retains  the  property  ho 
ratifies  the  lien.  If  we  were  to  hold  that  the  mere  receipt  of  rents  amounted 
to  a  ratification,  we  should  be  taking  from  the  minor  the  protection  which 
the  law  designs  to  give  him,  for  the  builder  might  safely  assume  the  minor 
would  oontinue  in  the  possession  of  his  own  property,  aj&d  thus,  by  ratifica- 
tion, create  a  lien  which  the  statute  had  not  given  when  the  contract  was 
made.  The  builder  might  thus  make  what  contract  he  could  with  the  minor, 
under  the  assurance  that,  though  the  contract  was  not  binding  and  the 
statute  gave  him  no  lien,  one  would  nevertheless  be  worked  out  for  him  by  m 
neoeesary  ratification." 

HuBBAMD  AND  Wi7B. — ^It  is  a  frequent  source  of  inquiry  and  of  litigation 
in  connection  with  this  subject  as  to  what  extent  the  wife  may  bind  her 
separate  estate,  or  subject  it  to  a  mechanic's  lien  under  a  contract  which  has 
been  made  wholly  with  the  husband.  The  lien  is  a  creature  of  the  statute. 
And  under  the  fiction  of  the  common  law,  that  a  married  woman's  logal 
existence  is  merged  in  that  of  her  husband,  she  is  presumed  to  be  incapable 
of  binding  herself  by  any  executory  contract.  As  she  can  then  make  no  con- 
tract for  herself,  there  can  be  no  lien.  But  the  personal  disabilities  of  married 
women  have,  under  the  more  enlightened  legislation  of  recent  times,  been 
removed,  and  the  wife's  right  to  make  contracts  in  all  things  pertaining  to 
the  management,  sale,  purchase,  control,  and  disposition  of  her  separate  estate 
is  now  generally  recognized  and  sustained  as  fully  as  if  she  were  a  feme  sole. 
The  husband,  as  such,  can  not  bind  the  property  of  the  wife:  OameU  v.  Berry, 
8  Mo.  App.  197.  To  bind  it  he  must  have  some  authority  from  her,  or  he  must 
show  sudk  conduct  on  her  part  as  will  fairly  supply  the  presumption  of  such 
authority:  Id.  A  contract,  therefore,  made  with  him  solely  will  not  bind  her 
property:  KnoU  v.  Carpenter,  40  Tenn.  543;  Hughes  v.  Peters,  1  Coldw.  67| 
MUim^T.Hollktgsuforth,23low9i,224i  Oilman  y.JMstnrr      Sann.  663;nor, 
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where  lauds  are  oooveyed  to  husband  and  wife,  will  a  oontract  made  with 
him  alone  bind  her  interest:  Johnson  v.  ParJber,  3  Datoh.  239,  cited  and  ap- 
proyed  in  Wcuftbum  ▼.  Bum$,  34  N.  J.  L.  21.  In  short,  the  hosband  can  no* 
bind  the  wife's  separate  real  property,  by  any  contract  he  makes  himself  only, 
and  to  which  she  has  not  in  any  manner  given  her  assent:  Esdmger  /.  Hwhnar^ 
22  Wis.  6:^;  Wthnter  ▼.  Hildreth,  33  Vt.  457;  Cormng  y.  Fowler,  24  Iowa,  684; 
Miller  v.  JJolUngstvorth,  33  Id.  224.  Bat  onder  the  recent  legislation  above 
mentioned,  married  women  may  now,  in  many  of  the  states,  bind  their  separate 
property  by  a  mechanic's  lien  for  work  onlered  by  them,  or  by  any  other 
person  as  their  agent,  and  by  their  hasbands  as  w^l  as  a  stranger:  KkUi  v. 
WiUon,  23  Id.  464;  Burdick  v.  .\foon,  24  Id.  418;  Lex  v.  Holmes,  4  Phila.  10; 
Ilauptman  v.  Catlin,  20  N.  Y.  247.  If  the  husband  be  the  direct  agent  of 
the  wife,  duly  appointed  and  authorized  by  her  to  contract,  then  she  can  bind 
her  separate  property  by  a  mechanic's  lien  under  his  contract  with  a  mechanio 
to  perform  labor  and  supply  materials  upon  her  land,  for  her  use  and  benefit, 
and  with  her  knowledge  and  consent.  See  cases  last  cited,  and  TayUtr  t. 
OUsdorff,  74  DL  354.  And  the  husband's  agency  may  be  implied  from  the 
wife's  conduct.  Thus  a  mechanic's  lien  was  enforced  in  such  a  case,  when  it 
was  shown  that  she  had  personal  knowledge  that  the  work  was  going  on, 
and  gave  some  personal  directions  respecting  the  manner  of  doing  it:  CoUins 
V.  Megraw,  47  Mo.  495;  Forrester  v.  PrtsUm,  2  Pittsb.  298;  Schwartz  v. 
Saunders,  46  HL  18;  Husted  v.  Mathes,  TJ  N.  T.  388,  distinguishing  Jones  ▼. 
Walker,  63  Id.  612;  YaU  v.  Dederer,  68  Id.  329;  AiMky  v.  Mead,  3  Lans.  116; 
L^sm  V.  Sehwarts,  6  Mo.  App.  413.  But  there  must  be  some  fonndatioQ  for 
the  agency,  as  it  will  not  be  presumed  without  any  evidence:  Jones  v.  Walter, 
63  N.  Y.  612;  Oilman  v.  Disbrow,  45  Conn.  563. 

In  Cameron  v.  McCtdlougk,  11  R.  I.  173,  the  wife's  consent  in  writiDg  to 
improvements  upon  her  estate  was  declared  to  be  neoeesary  to  bind  it  by  a 
mechanic's  lien;  and  in  CfameU  v.  Berry,  3  Mo.  App.  197,  it  was  held  that 
the  mere  knowledge  and  approbation  of  the  owner  do  not  amount  to  either 
appointment  or  ratification,  and  that  an  authorization  or  ratilication  of  a 
oontract  to  build  a  house  on  the  wife's  lot  will  not  be  presumed  from  the 
fact  that  the  house  was  to  be  a  residence  for  the  wife  and  children,  with  the 
husband.  Where  the  wife  is  the  owner,  the  mere  fact  that  she  knefw  of  the 
improvement,  and  subsequently  signed  a  note  with  her  husband  for  the  work, 
is  not  proof  of  a  contract  on  her  part;  and  in  such  a  case,  the  question  to  be 
tried  in  an  action  to  chaige  her  property  with  a  lien  is  not  whether  the  oon- 
tract was  made  with  the  wife's  knowledge,  but  whether  it  was  made  with 
her  consent  and  in  her  behalf:  Hughes  v.  Andffn,  7  Id.  400.  A  mechanic's 
lien  to  bind  the  estate  of  a  married  woman  must  show  on  its  face  every 
requisite  to  make  it  a  valid  daim  against  her,  and  one  of  these  is  to  show 
that  the  work  is  necessary  for  the  improvement  of  her  separate  estate :  Kuknt 
V.  Twmey,  87  Pa.  St  497;  i^oontii  y.  Fry,  91  Id.  396;  Shilling  v.  Templeion, 
66  Ind.  585.  Under  a  married  woman's  oontract  for  improvements,  it  is  not 
neoeesary  to  the  validity  of  a  mechanic's  lien  upon  her  property  that  she 
should  intend  to  create  a  ohaige  thereon,  but  the  law  itself  gives  such  lien 
when  the  work  has  been  done  or  the  materials  furnished  under  a  contract 
with  her,  express  or  implied:  Vail  v.  Meyer,  71  Id.  159,  dirtinguishing 
Kantrowitz  v.  Prather,  31  Id.  92.  But  for  a  contrary  doctrine,  that  in  the 
absence  of  a  oontract  or  fraud  on  her  part  a  married  woman  is  not  liable  to 
pay  for  the  erection  of  a  house  built  ou  her  land,  under  a  oontract  witii  her 
hosband  in  his  own  name,  and  not  as  her  agent,  although  the  erectioii  pro- 
gressed with  her  knowledge,  consent,  and  approbation,  see  Flasmery  y.  i2oAr* 
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ma^er,  46  Conn.  658;  8.  a,  88  Am.  Bep.  36;  »nd  this,  althongh  after 
completion,  ahe  resided  in  the  honse  with  her  hnshand,  and  claimed  it  as  a 
homestead:  Lavef  v.  Bandow,  43  Wis.  556;  8.  C,  28  Am.  Rep.  571.    See 
also,  to  the  same  effect,  Coming  v.  Fowler^  24  Iowa,  584;  Hught9  ▼.  Peter$t  1 
Coldw.  67,  that  the  wife's  estate  can  not  he  made  liable  by  implicaUon: 
FeUer  y.    WUwn,  12  B.  Mon.  90,  where  Marshall,  C.  J.,  said:   "To  say 
^at  the  wife  may  be  regarded  as  the  employer,  wheneyer  it  shall  appear 
or  may  be  inferred  that  althongh  the  work  done  or  materials  furnished  for  a 
build  iug  on  hei  land  may  have  been  directed  by  the  husband  and  done  or 
tun.«4he<i  for  him,  the  wUe  knew  of  and  assented  to,  or  did  not  dissent  from, 
his  acts  in  the  premises,  would  in  effect  l>e  placing  the  interest  of  the  wife 
under  the  control  and  at  the  mercy  of  the  husband.    This  would  be  to  extend 
the  operation  of  the  statnte  further  than  is  authorized  by  its  terms,  or  by  its 
object  and  interest."    It  has  been  held  that  the  performance  of  woik  on  the 
•wife's  estate  is  of  itself  sufficient  to  establish  the  agency  where  it  was  done 
with  her  knowledge,  and  actually  benefited  her  separate  property;  and  that 
where  the  labor  performed  and  materials  were  for  the  benefit  of  her  separate 
estate,  it  establishes  a  claim  resting  in  contract,  which  a  court  of  equity  will 
enforce:  DyeU  v.  North  American  Coed  Co.^  20  Wend.  570.    And  it  is  said 
that  the  proceeding  to  enforce  a  lien  is  of  an  equitable  character,  and  em- 
braces such  a  claim:   Hampiman  v.  CcuSn,  3  E.  D.  Smith,  666,  affirmed  in 
court  of  appeals,  20  N.  Y.  247;  ted  contra:  Webeter  v.  Hildreth,  33  Vt  457. 
But  again,  it  is  said  in  another  state  that  the  husband's  agency  will  not  be 
presumed  from  the  marital  relations  alone,  nor  from  the  fact  of  the  materials 
being  used  on  the  wife's  property:  MUler  v.  HoUmgeworih,  33  Iowa,  224;  nor 
will  the  mere  acceptance  of  rent  by  the  wife  ratify  the  agency  where  the 
husband  erected  the  building  on  the  wife's  estate  without  her  knowledge  at 
the  time:  McCarty  t.  porter^  49  IlL  53.    It  is  thus  evident  that  the  amount 
of  proof  necessary  to  establish  an  agaicy  between  the  husband  and  wife  is  a 
subject  not  well  settled  by  judicial  decision,  but  the  better  rule  seems  to  be 
the  one  first  stated.    Where  the  statute  gives  the  wife  full  and  free  powers 
and  privileges  to  make  contracts,  it  is  a  question  for  the  jury  to  determine, 
from  the  evidence  adduced  on  the  trial,  whether  or  not  the  husband,  in  con* 
tracting  for  work  to  be  done  upon  her  property,  acted  as  her  agent:  Kneeland 
on  Mechanics'  Liens,  sec.  83.    But  even  in  states  where  the  wife  may,  by 
oontract,  legitimately  bind  her  property  by  a  mechanic's  lien,  she  can  not»  by 
collusion  with  her  husband,  act  to  the  injury  of  his  creditors,  and  encourage 
him  to  invest  his  property  in  improving  hers,  for  in  such  a  case  a  court  of 
equity  may  either  decree  a  sale,  appropriate  the  proceeds  between  the  creditor 
and  the  wife,  or  lease  it  and  apportion  the  rent  until  the  debt  be  paid:  BartotT 
Appeal,  55  Pa.  St.  386.    If,  however,  both  husband  and  wife  spent  money 
in  the  improvement  of  her  separate  property  while  the  husband  was  in  debt, 
and  there  was  no  fraud  or  collusion  on  her  part,  although  she  knew  that  he 
voluntarily  expended  his  own  moneys  thereon,  the  judgment  crediton  of  the 
husband  can  not  enforce  the  lien  of  their  several  judgments  against  her 
property  to  the  extent  of  the  amount  invested  by  him  therein:    Webster  v. 
HUdreth,  aupra;  Coming  v.  Fowler,  24  Iowa,  584.    Neither  can  an  improvi* 
dent  husband,  or  one  who  is  a  spendthrift,  bind  his  wife's  estate  by  a 
mechanic's  lien  for  improvements  upon  her  separate  property,  unless  she 
anthorizes  thom  and  consents  thereto;  much  lees  where  they  are  made  against 
her  consent:  Boirtoa*  Appeal,  eupra, 

AosKTS.— 'The  statutory  right  of  lien  for  labor  performed  or  materials  fur* 
nlshed  arises  from  a  contract,  express  or  implied,  with  the  owner  or  bk 
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agent.  "  There  can  be  no  doubt  that  a  contract,  sncb  aa  creates  a  mechan- 
ic's or  materialman's  lien,  may  be  made  by  the  agent  of  the  owner  of  the 
premises  to  be  improved  or  repaired.  To  do  so,  however,  he  must  have  an« 
thority  for  the  purpose.  A  general  agency  to  take  care  of  the  property,  or 
an  agency  for  other  purposes,  will  not  be  sufficient.  And  in  this  there  is  no 
hardship,  as  the  title  being  on  record,  the  mechanic  is  chargeable  with  no- 
tice that  the  agent  is  not  the  owner;  and  having  that  notice,  while  dealing 
with  a  person  not  having  the  title,  or  being  clothed  with  the  evidences  of  title, 
he  should  ascertain  the  source  and  extent  of  the  authority  before  contracting; 
and  failing  to  do  so,  he  should  bear  the  consequences  of  his  negligence: "  ^or- 
ter  V.  Huichiugs,  49  IlL  li9.  So  the  mere  fact  of  possession  will  not  prove 
authority;  and  while  a  party  in  possession  as  a  tenant,  an  intruder,  or  other- 
wise, of  property  of  another  may,  by  a  contract  for  building,  bind  his  own 
interest,  he  can  not  bind  that  of  the  owner  in  the  premises  unless  the  author- 
ity to  do  so  has  been  conferred:  Oaarett  v.  SUvenson,  3  Gilm.  261;  Steigleman 
V.  McBride,  17  111.  300;  Baxter  v.  HtUehings,  mtpra.  If  such  were  the  law, 
it  is  said  in  the  case  last  cited  a  tenant  or  mere  occupant  could  do  great 
wrong  to  the  owner.  But  in  Illinois,  it  is  said  that  in  a  proceeding  to  en- 
force a  mechanic's  lien  against  one  in  possession  of  land,  and  for  whom  the 
work  was  done  or  materials  fumis]|ed,  the  land  may  be  sold,  and  his  inter- 
est, whatever  it  may  be,  will  vest  in  the  purchaser.  The  holder  of  the  le- 
gal title  ought  not  to  stand  by  and  see  a  contract  made  for  work  upon  it,  and 
then  attempt  to  set  up  his  title  to  defeat  a  mechanic's  lien,  when  he  gives  no 
noUoe  to  the  mechanic  of  the  state  of  the  title;  for  in  such  a  case  equity  will 
estop  the  owner  from  setting  up  his  legal  title  against  the  lien:  Domialdmm 
Y.  I/olmes,  23  HI.  85;  Higgiiu  v.  Ferguson,  U  Id.  269;  see  Wendell  v.  Bens- 
Belaer,  1  Johns.  Ch.  344;  Storr$  v.  Barker,  6  Id.  166.  The  oontraotor  with 
the  owner  for  the  erection  of  a  building  is  so  &r  the  agent  of  the  owner  that 
he  can  bind  the  property  by  all  contracts  for  materials  and  labor  nnoesssiy 
to  complete  the  building:  Morrimm  v.  Hancock^  40  Mo.  661;  but  a  spedni 
agent,  employed  for  a  particular  object  only,  and  not  connected  with  tbe 
subject  of  building,  can  not  bind  a  building  by  a  mechanic's  lien  for  mate- 
rials furnished  in  its  construction.  In  InstmotionB  to  the  jury,  a  distinction 
must  be  made  between  matters  within  the  scope  of  an  agent* s  authority  and 
those  entirely  outside  of  it:  McDonneU  v.  Dodge,  10  WIb.  106.  A  lien  was 
fastened  upon  a  building  under  the  following  circumstances:  The  owner  of  a 
house  in  the  course  of  erection  contracted  to  sell  it  to  B.,  and  to  have  it  com- 
pleted like  one  adjoining.  B.  deposited  a  sum  of  money  as  a  forfeit  for  non- 
compliance with  his  contract.  Pending  the  contract,  B.  purchased  of  A.  a 
range,  furnace,  and  other  articles,  which  were  delivered  upon  the  premises 
with  the  knowledge  of  the  owner,  the  furnace  and  range  bdng  bricked  np  in 
the  cellar.  Subsequently  B.  abandoned  the  contract,  and  refused  to  take  the 
house.  The  owner  retained  the  forfeit  money,  and  also  the  house  and  fix- 
tures in  question.  On  proceedings  by  A.  to  enforce  a  mechanic's  lien,  it  was 
held  that  B.  was  the  agent  of  the  owner  of  the  property.  The  owner  of  the 
house  to  be  constructed  and  finished  by  him  permitted  B.,  after  the  contract 
with  him,  and  during  its  pendency,  to  intervene  and  assist  in  the  construc- 
tion of  the  building,  and  to  this  extent  at  least  accepted  his  agency,  and  rec- 
ognized his  acts  by  interposing  no  objection  thereto.  The  owner's  adoption 
of  B.'s  acts,  permitting  the  fixtures  to  be  attached  without  notice  of  objec- 
tion, makes  the  house  answerable  for  the  same,  and  creates  the  lien  on  tbt 
property  for  its  payment:  Weber  v.  Weaiherhy,  34  Md.  656. 
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AND  Lifi80B.^The  owner  is  the  party  to  whom  the  property 
taloDge  at  the  time  the  sait  is  oommenoed  for  the  enforcement  of  a  meohan* 
le'e  lien;  but  an  owner  is  not  necessarily  a  proprietor  in  fee  simple;  he  is  the 
person  who  is  entitled  to  and  receives  the  use  and  benefit  of  the  realty.  A 
lessee  or  tenant  for  life  or  years  has  a  fall  dominion  and  nse  of  the  land 
for  the  time  being.  Usually,  therefore,  statutes  granting  this  lien  make  pro. 
vision  for  its  enforcement  against  the  interest  of  the  party  with  whom  the 
contract  is  made:  Alley  v.  Lanier,  1  Coldw.  640;  Choteauv.  Thompmm,  2  Ohio 
8t.  114;  JhuOer  v.  H%ver$,  4  R.  I.  38;  Barman  v.  Allen,  11  Ga.  45;  lAU^jokn 
Y.  Millirons,  7  Ind.  126;  Montandon  y.  Dau,  14  Ala.  33;  Barber  v.  Reynolds. 
33  CaL  497;  DtUroy.  fraM>n,4  Ohio  St.  101;  Ombohy  v.  Jones,  19 N.  Y.  234. 
But  while  the  lessee  may  by  a  mechanic's  lien  bind  his  interest  to  the  extent 
of  his  unexpired  term^  he  can  go  no  further;  in  other  words,  he  can  not  so  bind 
the  reversion:  Harmon  v.  Alkn,  supra,  A  mechanic's  lien  for  the  purchase 
money  of  the  machinery  of  a  mill*  upon  the  machinery  and  leasehold  interest 
of  the  puifehasers  in  the  mill  property,  which  was  occupied  by  them  under  a 
verbal  lease  for  the  term  of  ^Ye  years,  has  been  held  to  be  valid  as  against 
subsequent  incumbrancers:  Nordybe  v.  Hawkeyt  Woolen  MiUsCo,,  63  Iow% 
621.  The  lessee  can  not  bind  the  interest  of  his  lessor  by  a  mechanic's  lieo 
npon  property  without  the  lessor  has  by  some  act  made  his  estate  liable. 
Tbe  legislature  may  well  assume  that  a  tenant  for  a  short  term  would  not 
be  likely  to  make  improvements  for  the  benefit  of  the  reversion  at  his  own 
expense,  and  there  would  seem  to  beno  necessity  for  a  statutory  provision  to 
meet  such  a  contingency.  The  rule  is  the  same  where  the  improvements  are 
made  by  the  undertenant  of  the  lessee:  Francis  v.  Sa^les^  101  Mass.  486. 
But  the  lessor,  by  permission  or  contract,  may  bind  his  own  estate  for  work 
done  by  the  lessee.  For  facts  of  such  a  case,  see  BurkiU  v.  Harper,  79  N.  Y. 
273,  distinguishing  Knappy.  Brown,  46  Id.  207;  Muldoon  v.  PiU,  64  Id.  269; 
CodUta  V.  Bauer^  62  Id.  620.  After  the  lessee  has  once  bound  his  interest  by 
a  mechanic's  lien  for  improvements  thereto*  the  voluntary  surrender  of  his 
lease  to  his  landlord  before  the  expiration  of  its  term  will  not  afiect  the  lien 
which  attached  while  he  was  owner.  In  such  a  case,  if  the  owner  of  the  fee 
should  neglect  to  discharge  the  lien,  he  would,  upon  the  consummation  of  a 
sale  under  the  decree  establishing  it,  be  compelled  to  accept  another  tenant; 
and  a  decree  establishing  the  lien  against  the  lessee's  interest  alone  may 
properly  order  that,  in  default  of  the  payment  of  the  amount  of  the  lien  by 
the  lessee,  or  the  owner  to  whom  he  has  surrendered,  the  interest  of  all  the 
parties  therein  be  sold.  Such  a  decree  would  be  construed  as  applying  to 
the  interests  of  the  parties  in  the  lessehold  estate,  including  the  improve- 
ments  for  which  the  lien  is  established:  Dobsekuetz  v.  HotUday,  82  IlL  371; 
Koef^y.Mueaer,Zd}Ao.  166;  see  Odsliia  v.  ^Vxutter,  3  CaL  268;  Kidderv. 
Aholiz,  36  EL  478,  stating  the  better  practice  in  directing  sales;  Cheney  v. 
Amnett,  68  Id.  268. 

A  mechanic's  lien  attaches  to  the  land  and  to  the  building  to  the  extent  of 
the  interest  of  the  owner  of  the  building  in  them  respectively;  and  if  the 
land  is  owned  by  one  person  and  the  building  by  another,  it  is  the  interest 
only  of  the  latter  which  can  be  subjected  to  the  lien:  Ombony  v.  Jones,  19 
K.  Y.  234.  There  being  no  restriction  in  the  lease,  the  tenant  may  remove 
improvements  which  can  be  detached  and  taken  away  without  injury  to  the 
reveniiDn:  Id.;  aud  it  seems  that  such  improvements  may  sometimes  be  the 
Bubjeeta  of  a  mechanic's  lien:  Koemg  v.  Mueiler,  supra;  explained  in  ColUns 
V.  MoU^  46  Mo.  100.  In  the  case  last  dted  it  was  held  that  the  leasehold 
estate  does  not  extend  to  boilers  or  engines  erected  by  the  lessee  on  leased 


Digitized  by 


Google 


898  LooNiB  V.  HooAN.  [New  York. 

pramitat;  but  iu  Dobichuetx  v.  IloUidof,  mxpra^  it  was  decided  that  a  me- 
cbanio's  lien  attaches  to  the  leasehold  estate  for  work  on  machinery,  saoh  as 
an  engine  and  other  necessary  apparatus,  which  the  lessee,  under  his  lease, 
has  a  right  to  remove.  The  mere  right  of  occupancy  in  t^e  land,  with  a 
right  to  remove  a  building,  will  both  pass  by  a  sale  under  a  mechanic's  liao; 
but  if  the  owner  of  the  building,  as  between  himself  an.  I  others  having  rights 
in  the  land,  has  no  power  to  remove  it,  a  purchaser  nnler  the  lien  will  ac- 
quis no  right  to  remove  it:  Jtuup  v.  Sione^  13  Wis.  466.  The  porchaser 
acquires  no  greater  right  than  the  lessee  himself;  and  when  such  property 
can,  by  the  contract  of  lease,  be  removed  by  the  lessee  only  upon  the  per^ 
formance  of  certain  conditions,  the  removal  before  such  performance  by  a 
purchaser  will  be  enjoined:  Onoold  v.  BuekhoUt  13  Iowa,  506.  So  the 
lienor,  under  such  circumstances,  will  be  entitled  to  an  injunction  to  restrain 
a  judgment  creditor  of  the  lessee,  whose  judgment  is  younger  than  the  lien, 
from  removing  the  building  from  a  lot  when  the  security  is  insufficient 
without  such  building:  Barber  v.  R^ynoUU,  33  GaL  497.  The  lessee  in  pos- 
session simply  under  an  agreement  to  lease  may  bind  his  interest  by  a 
mechanic's  lien  for  improvements  made  before  terms  of  the  agreement  are 
reduced  to  writing.  In  fact,  it  matters  not  whether  it  is  ever  reduced  to 
writing;  in  that  event  the  Uen  will  attach,  because  the  contract  will  be 
regarded  as  obligatory  from  its  date:  MonUmdon  v.  Deaa,  14  Ala.  45;  8.  C, 
48  Am.  Dec.  84.  But  if  the  person  who  afterwards  secured  a  lease  was  al 
the  time  when  the  materials  were  furnished  to  him  a  mere  occupier  of  the 
property,  without  any  arrangement  for  a  future  lease,  this  rule  is  ini^plicable: 
Dame'$  Appeal,  e2FA.  St  417. 

PowEB  ov  TsKAMT  TO  Bdo)  Fu.— -The  lessee  is  not  the  owner  of  the 
realty  to  the  extent  that  any  contract  made  by  him  will  bind  the  realty 
against  the  owner  of  the  title;  and  statutes  generally  impose  the  lien  "upon 
the  building  or  structure  "  erected  for  the  tenant,  to  the  extent  of  his  intetest 
therein.  But  it  is  only  by  consent  of  the  owner  that  any  service  to  the  ten- 
ant can  be  enforced  -  as  a  lien  against  the  owner  of  the  realty:  i^Voficis  v. 
8ayU9,  101  Mass.  435;  Harmon  v.  AUen,  11  Ga.  45.  The  owner  of  the 
realty  is  not  bound  from  the  mere  fact  that  the  erections  are  for  the  per- 
manent improvement  of  the  property:  Knapp  ▼.  Brown,  45  N.  Y.  207;  or 
that  the  work  was  done  under  the  supervision  of  the  owners  of  the  fee:  J^iJ- 
dconY.  iHtf,  54N.  T.  269;  WUker$(m  y.  Bu$t,  57  Ind.  172;  or  that  the  lessor 
advanced  money  towards  the  construction  of  the  buildmgs:  StuffvemuU  v. 
Browning,  33  N.  T.  Sup.  Gt.  203;  or,  under  a  statute  securing  a  lien  against 
the  person  causing  the  work  to  be  done,  that  the  owner  gave  an  extension  of 
the  lease  and  advanced  a  sum  of  money  on  condition  that  the  tenant  would 
make  certain  improvements  and  erections  on  the  demised  property,  the  ten- 
ant having  contracted  with  the  mechanics  for  the  performance  of  the  work: 
Johnaon  v.  Dewey,  36  CaL  623;  or  a  covenant  in  the  lease  requiring  the 
tenant  to  make  the  alterations  and  repairs  for  which  the  lien  is  soc^t: 
Francis  v.  Sofflea,  $upra;  or  that  the  owner  paid  some  of  the  bills  contracted 
by  the  lessee  for  the  improvements,  and  gave  him  a  certain  sum  towards  the 
completion  of  the  work:  TruaUee  v.  Young,  2  Duv.  582.  No  lien  can  be  ere-' 
ated  upon  the  interest  of  any  person  as  owner  of  the  land,  except  such  per^ 
son  has  either  himself  or  by  his  agent  entered  into  a  contract  for  doing  the 
work,  either  express  or  implied:  BurkiU  v.  Harper,  79  N.  Y.  277;  Do  Bomde 
V.  Ohntted,  4tl  How.  Pr.  175;  Knapp  v.  Brown,  45  N.  Y.  211;  iTnldooii  v. 
FUt,  54  Id.  272;  Xynom  v.  King,  0  Ind.  3;  Ba^  v.  Skwx,  21  Id.  45;  WO- 
hermm  v.  ButA^  b*l  Id.  178.    In  cooolnsion,  it  may  be  said  that  where  thsM  ii 
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f  o  evidenoe  at  the  trlfJ  o  show  that  the  defendant  had  an  interest  in  the 
*  ^asehold  premises  npcv  'i^hich  a  lien  was  claimed  and  judgment  demanded, 
iQtil  after  the  coDtrao^  with  the  claimants  M*ere  made,  the  defendant  can 
oot  bo  made  liable:  De  Ronde  v.  OlmnUeul,  supra.  And,  contrary  to  the 
general  rale,  it  in  'ivild  in  Pennsylvania  that  the  lessor  may  bind  his  land  by 
t  mechanic's  lizri  for  materisls  famished  at  the  instance  of  the  lessee,  hold- 
ng  nnder  an  ivprovement  lease:  Barclay  v.  Waintcrightf  86  Pa.  St.  191. 

Grantbk  ov  OiNTBACTiNO  OwKRR. — ^Where  the  statnte  provides  that  the 
tlaimant  sha?l  ripon  filing  notice,  have  a  lien  to  the  extent  of  the  right,  title, 
apc  mterefit  cf  the  owner  at  that  time  existing  in  the  property,  a  sale  of  it 
in  good  faith  hsfcre  the  notice  of  lien  is  filed  prevents  the  acquisition  of  any 
I '.en:  Sinclair  v.  I^tch,  3  E.  D.  Smith,  677;  Cox  v.  Broderick,  4  Id.  721;  Noye$ 
r.  Burttmy  29  Barb.  631;  Ernst  v.  Beed^  49  Id.  367;.  £>e  Ronde  v.  Olmsted,  47 
How.  Pr.  175;  and  even  though  the  purchaser  had  notice  of  tiie  amount  of 
t^ie  claim,  and  tho  conveyance  was  made  subject  to  its  payment,  his  interest 
« an  not  be  bound,  unless  the  notice  of  lien  was  filed  prior  to  the  grant:  Sin- 
cfair  v.  fUcht  supra.  Where  work  is  done  and  materials  furnished  toward 
fshe  improvement  of  property,  and  it  is  afterwards  sold  daring  tho  continu- 
ance of  the  work,  and  after  the  oonvejranoe  a  mechanic's  lien  is  filed  against 
'ihe  purchaser,  he  is  not  bound  for  such  materials  and  labor  as  were  furnished 
and  performed  before  he  acquired  title:  TUeyv.  Thousand  Island  Hotel  Co,,  9 
Hun,  424,  following  Spencer  v.  Bamett,  35  K.  Y«  94;  Meyers  v.  Bennett,  7 
Daly,  471.  The  owner  of  a  building  can  not  defeat  the  lien  or  relieve  himself 
Irom  contingent  liability,  by  a  mibeequent  conveyance  of  the  property  to  a 
»\iird  party;  but  when  one  purchases  property  to  which  a  valid  lien  has  at- 
t^«hed,  it  is  to  be  presumed  that  the  price  was  fixed  with  reference  to  the 
iiKumbrance,  or  that  he  secured  himself  from  loss  by  appropriate  covenants: 
BkmveU  v.  Woodworth,  31  N.  Y.  2S5. 

The  oonveyanoe  of  premises  made  in  fraud  of  a  mechanic's  lien  will  not 
have  the  effect  of  barring  or  precluding  the  foreclosure  of  such  lien,  although 
the  notioe  of  lien  is  filed  subsequent  to  such  conveyance,  but  within  the  stat- 
utory limit:  Meelian  v.  Williams,  36  How.  Pr.  73;  Quimby  v.  Sloan,  2  B.  D. 
Smith,  594;  Sha/er  v.  Beilly,  50  N.  Y.  61.  If  the  court  in  which  the  lien  is 
attempted  to  be  enforced  has  no  equity  jurisdiction,  or  the  lienor  does  not 
elect  in  the  lien  proceeding  to  try  the  validity  and  good  faith  of  the  transfer, 
he  may  obtain  a  judgment  against  the  contracting  owner,  and  sell  all  his 
right,  title,  and  interest  in  the  property  when  the  lien  was  filed,  and  then  in 
an  action  of  ejectment  contest  the  legality  of  the  grantee's  title:  Quimhy  v. 
Sloan,  supra;  Ernst  v.  Beed,  49  Barb.  367;  Randolph  v.  Oarvey,  10  Abb.  Pr. 
179;  Meehan  v.  WiUiams,  supra.  Fraud  may  be  shown  at  the  trial  for  the 
purpose  of  defeating  the  transfer,  although  the  fraudulent  grantee  is  de- 
scribed in  the  notice  of  claim  as  the  owner:  Anddon  v.  Benjamin,  12G  Mass. 
270;  and  whenever  the  title  of  the  purchaser  is  to  be  tested,  a  Us  pendens 
should  be  filed,  as  an  innocent  purchaser  from  a  per«on  obtaining  his  title 
and  having  his  deed  recorded  previous  to  the  filing  of  a  notice  of  lien  is  not 
bound  to  take  notice  of  any  lien  filed  after  his  grantor's  deed  was  recorded: 
Noyes  v.  Burton,  29  Barb.  631.  An  assignment  for  the  benefit  of  creditors 
vests  the  l^gal  title  in  the  ass^ee,  who  stands  in  the  same  position  as  a  pur- 
chaser for  value  in  respect  to  subsequent  liens  against  the  assignor;  and  if 
the  lien  is  not  perfected  by  filing,  prior  to  such  an  assignment,  the  interest  ol 
the  assignee  is  not  bound:  Quimby  v.  Sloan,  supra;  Noyes  v.  Burton,  29  Barb. 
631.  And  if  the  assignment  was  executed  before  the  lien  was  filed,  the  snl> 
sequent  recording  of  the  assignment  will  not  afifoct  the  case:  Id.;  Gates  t. 
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Ilalep^  1  Baly,  33S.  But  the  ad^ignment  of  the  contractor  does  not  prevent 
the  filing  of  a  lien  by  a  subcontractor:  Mwrry  v.  Hutcheson^  8  Abb.  N.  C.  423; 
AfandeviUey.  Reed,  13  Abb.  Pr.  173;  ffenderson  v.  Slurgis,  1  Daly,  336;  Oates 
V.  Haley,  Id.  338;  Smith  v.  BaUy,  8  Id.  128. 

We  apprehend  that  it  may  be  possible,  by  statutes  containing  apt  words 
for  that  purpose,  to  charge  the  interest  of  the  owner  of  the  fee  with  a  lien 
lor  buildings  erected  by  others,  but  with  his  assent,  express  or  implied,  and 
that  such  statutes  may  make  it  necessary  for  him  to  do  some  affirmatiye  act 
to  rebut  the  presumption  of  his  assent.  Section  1192  of  the  code  of  civil  pro- 
cedure of  California  is  at  follows:  "  Every  building  or  other  improyement 
mentioned  in  section  1183  of  this  code,  constructed  upon  any  lands  with  the 
knowledge  of  the  owner,  or  the  person  having  or  claiming  any  interest  there- 
in, shall  be  held  to  have  been  constructed  at  the  instance  of  such  owner  or 
person  having  or  claiming  any  interest  therein,  and  the  interest  owned  or 
claimed  shall  be  subject  to  any  lien  filed  in  accordance  with  the  proris- 
ions  of  this  chapter,  unless  such  owner  or  person  having  or  claiming  an  intw- 
est  therein  shall,  within  three  days  after  he  shall  have  obtained  knowledge 
of  the  construction,  alteration,  or  repair,  or  the  intended  oonstmction,  alter- 
ation, or  repair,  give  notice  that  he  will  not  be  responsiblo  for  the  same,  by 
posting  a  notice  in  writing  to  the  effect  in  some  conspioaons  place  upon  said 
land,  or  upon  the  building  or  other  improvement  situated  therecm.'*  In  coo* 
stniing  this  section,  it  has  been  held  not  to  apply  to  mortgages  existing  against 
the  property,  prior  to  the  inception  of  the  lien,  nor  to  require  mortgagees  to 
give  any  notice  in  order  to  retain  the  priority  of  their  mortgagee:  PretUm  ▼• 
Sonoma  Lodge,  39  CaL  117;  WiUkmu  v.  Santa  Clara  MMng  Co.,  4  West 
Coast  Rep.  610.  Where,  however,  to  secure  a  loan,  a  tmst  deed  was  given  oo 
an  uncompleted  building,  it  was  held  to  be  subordinate  to  a  lien  for  work  done 
sad  materials  furnished  in  completing  the  building,  the  persons  interested  in 
the  loan  having  knowledge  of  the  intention  to  proceed  with  the  bnilding, 
and  giving  no  notice  to  reserve  their  interest  from  the  operation  of  the  lien: 
Fvquay  v.  Sikkney,  41  Cal.  583.  The  validity  of  the  statnte  has  been  as- 
sumed in  subsequent  cases,  both  in  California  and  Nevada,  where  liens  have 
been  adjudged  to  charge  the  interest  of  the  owner  of  the  fee,  where  he  had 
notice  of  the  work  done  on  his  property,  in  the  construction  or  repair  of  boiM* 
ings  thereon:  Moort  v.  Jaekaon,  49  CaL  109;  Pke^f  t.  if.  (7.  O.  M.  Co, 
Id.  336;  OoM  v.  Wue,  2  West  Coast  Rep.  405. 


Gbiffin  v.  Mayob  etc.  of  New  Yobs. 

[9  New  YoaJL  (6  BSLDKM),  456.] 
MiTKioiPAL  CoBPORATiox  IS  KOT  LiABLK  IN  Damao£8  to  a  person  injured 
in  consequence  of  driving  against  rubbish  in  a  city  street,  where  the 
rubbish  was  left  there  by  private  persons,  vri thout  license  or  authority 
from  the  city,  and  there  is  no  proof  that  the  city  officers  had  notice  tu 
remove  it. 

Appeal  from  a  judgment  of  the  New  York  superior  oourty 
dismissmg  complaint.  The  opinion  sufficiently  i^tes  tbt 
bots. 
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John  Fowler,  jun.,  for  the  appellant. 
B.  J.  DiUan,  for  the  respondents. 

By  Court,  Denio,  J.  In  the  case  of  Euison  v.  Mayor  do.  of 
New  York,  9  N.  Y.  163,  we  decided,  at  the  last  term,  that  the 
cor]>oration  of  the  city  of  New  York  were  liable  for  injuries  sus- 
tained by  a  passenger  in  consequence  of  a  street  being  out  of 
repair.  In  that  case,  an  excavation  had  been  made  in  the  Fourth 
aTenue  by  the  Harlem  Railroad  Company,  by  constructing  the 
track  of  their  road  upon  it,  piursuant  to  an  act  of  the  legislature, 
and  with  the  assent  of  the  common  council.  In  doing  this,  a 
deep  excavation  had  been  made  in  the  traveled  part  of  the 
street,  leaving  only  a  narrow  space  for  passage,  which  had  be- 
come very  dangerous  in  consequence  of  the  wearing  away  of  the 
earth  by  the  rains.  It  was  suffered  to  remain  in  this  state  by 
by  the  city  authorities;  and  the  plaintiff,  who  was  driving  past 
it  in  a  carriage,  was  overturned  and  injured.  We  held  the  ciiy 
corporation  liable,  for  the  reason  that  we  conceived  it  to  be  its 
duty,  under  section  175  of  the  act  of  1813,  2  Bev.  Laws,  407,  to 
have  amended  and  put  in  repair  the  portion  of  the  street  in 
question.  The  provision  expressly  authorizes  the  corporation 
to  order  and  direct  the  altering  and  amending  of  the  streets, 
and  to  collect  the  expense  by  an  equitable  assessment  The 
same  principle  had  been  held  in  effect  by  the  former  supreme 
court,  in  Mayor  etc,  of  New  York  v.  Furze,  3  Hill  (N.  Y.),  612. 

The  present  case  is  not  within  the  statute  or  the  principle  of 
these  decisions.  Chambers  street  is  not  shown  to  have  been  out 
of  repair.  It  is  one  of  the  old  paved  streets  of  the  city,  and, 
for  aught  that  appeared,  the  pavement  was  unbroken  and  in 
perfect  order.  The  dif&culty  was,  that  certain  persons,  in  viola- 
tion of  the  ciiy  ordinances,  had  placed  encroachments  upon  this 
street,  rendering  its  use  inconvenient  and  to  a  certain  extent 
dangerous.  It  did  not  appear  that  either  the  common  council 
or  any  of  its  officers  had  notice  of  the  existence  of  the  nuisance, 
nor  was  it  shown  to  what  extent  or  under  what  restrictions  in- 
dividuals engaged  in  building  may  make  use  of  portions  of  the 
street  for  a  tenlporaiy  deposit  of  the  materials  and  rubbish. 
That  subject  is  provided  for  in  the  city  ordinances.  It  is  im- 
probable that  any  ordinance  would  have  justified  these  piles  of 
rubbish  to  have  remained  in  the  street  for  the  length  of  time 
mentioned,  if  indeed  it  was  not  the  duty  of  the  parties  con- 
cerned to  have  removed  them  individually.  By  section  195  of 
the  act  just  referred  to,  it  is  made  penal  for  any  person  to  put  or 
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leave  any  tinnecessary  obBtructions  in  any  of  the  roads  of  tba 
city;  and  although  this  provision  does  not  embrace  the  streets, 
strictly  so  called,  there  is  no  doubt  but  that  the  authority  which 
the  corporation  possesses,  to  make  all  needful  by-laws  and  ordi- 
nances for  the  good  government  of  the  city,  confers  upon  it 
ample  power  to  adopt  suitable  regulations  upon  this  subject, 
nor  but  that  the  power  has  been  exercised  by  the  enacting  of  a 
series  of  rules  deemed  adequate  to  the  exigencies  of  the  case. 
The  functions  of  a  common  council,  as  applied  to  this  subject, 
are  those  of  a  local  legislature,  within  certain  limits,  and  are 
not  of  a  character  to  render  the  city  responsible  for  the  manner 
in  which. the  authority  is  exercised,  or  in  which  the  ordinances 
are  executed,  any  more  than  the  state  would  be  liable  for  the 
want  of  adequate  administrative  laws,  or  for  any  imperfections 
in  the  manner  of  carrying  them  out.  The  wrong  complained  of 
in  this  case  arose  either  from  the  want  of  suitable  municipal  reg- 
ulations or  from  some  negligence  in  the  city  officers  in  ascer- 
taining the  existence  of  the  obstruction  or  seasonably  applying 
the  proper  remedy.  A  doctrine  which  should  hold  ike  city  pe- 
cuniarily liable  in  such  a  case  would  oblige  its  treasury  to  make 
good  to  every  citizen  any  loss  which  he  might  sustain  for  the 
want  of  adequate  laws  upon  every  subject  of  municipal  jurisdic- 
tion, and  on  account  of  every  failure  in  the  perfect  and  infallihla 
execution  of  those  laws.  There  is  no  authority  for  such  a  doc- 
trine, and  we  are  satisfied  that  it  does  not  exist.  A  similar 
question  came  before  the  superior  court  in  Levy  v.  Mayor  etc,^  1 
Sandf .  465,  where  it  was  attempted  to  make  the  city  liable  for 
an  injury  committed  by  swine  running  at  large  in  one  of  the 
streets,  on  the  assumption  that  the  corporation  are  bound  to 
provide  for  such  a  perfect  execution  of  its  ordinance  upon  that 
subject  that  no  injury  should  ever  occur.  I  entirely  concur  in 
the  opinion  of  the  covert  in  that  case,  which  was  delivered  by  the 
late  Justice  Sandf ord,  and  was  adverse  to  the  plainti£f.  "It  ii 
the  duty  of  the  government,"  said  the  learned  judge,  **  to  pro- 
tect and  preserve  the  rights  of  the  citizens  of  this  state,  both  in 
person  and  property,  and  it  should  provide  and  enforce  whole- 
some laws  for  that  object.  But  injuries  to  both  person  and 
property  will  occur,  which  no  legislation  can  prevent,  and 
which  no  system  of  laws  can  adequately  redress.  The  govern- 
ment does  not  guarantee  its  citizens  against  all  the  casualties 
incident  to  humanity  and  to  civil  society;  and  we  believe  it 
has  never  been  called  upon  to  make  good  by  way  of  damages  its 
inability  to  protect  against  such  misfortunes/' 
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The  foregoing  considerations  are  sufficient  to  dispose  of  this 
case,  without  considering  the  further  question  whether  there 
was  not  sufficient  evidence  of  negligence  on  the  part  of  the 
plaintiff  in  attempting  what  it  was  impossible  for  him  safely  to 
do,  to  pass  a  place  not  wide  enough  for  two  vehicles  when  one 
was  already  passing  through  it. 

The  judgment  of  the  superior  court  ought  to  be  affirmed. 

Allen,  J.  There  are  two  insuperable  objections  to  the  right 
of  the  plaintiff  to  recover  in  this  action:  1.  The  immediate  and 
direct  cause  of  the  injury  to  the  plaintiff  was  his  own  impru- 
dent and  negligent  driving  upon  the  pile  of  rubbish  by  which 
his  carriage  was  overturned.  If  the  street  was  so  obstructed 
from  any  cause  that  two  vehicles  could  not  pass  each  other  at 
that  point,  he  should,  in  the  exercise  of  that  care  and  caution 
which  is  required  of  every  one,  have  waited  until  the  waj  was 
dear.  In  attempting  to  pass  another  carriage  at  that  place,  in 
daylight,  with  the  nature  and  extent  of  the  encroachments 
upon  the  street  fully  visible,  by  driving  over  the  obstruction, 
he  did  so  at  his  peril.  The  defendants  should  not  be  held 
responsible  for  his  want  of  judgment  or  recklessness.  In  ac- 
tions of  this  kind,  a  party  seeking  redress  for  injuries  should 
be  held  to  the  exercise  of  ordinaiy  care  and  skill,  even  if  not 
required  to  be  entirely  vnthout  fault.  2.  The  defendants  are 
not  chargeable  for  any  injury  resulting  from  an  obstruction  of  a 
public  street  not  caused  by  their  own  act  or  the  acts  of  their 
authorized  agents,  esx)ecially  when  notice  of  the  obstruction  is 
not  brought  home  to  the  city  authoritieB.  A  duty  is  devolved 
upon  the  common  council  of  New  York  in  their  legislative 
capacity  to  prevent  by  adequate  laws  all  improper  encroach- 
ments upon  the  highways,  and  to  provide  for  the  removal  of  all 
obstructions,  as  also  to  prevent  other  nuisances  which  might 
injuriously  affect  the  health,  property,  or  rights  of  the  citizen. 
This  obligation  is  an  imperfect  obligation,  and  for  its  non-per- 
formance an  action  vnll  not  lie  at  the  suit  of  an  individual  who 
may  sustain  injury  by  the  omission.  A  municipal  corporation, 
in  the  exercise  of  its  functions  and  the  performance  of  the 
d  ities  imposed  upon  it  by  law,  is  responsible 'for  the  perform- 
ance of  those  duties  in  a  proper  manner  and  with  due  skill  and 
care;  and  if,  by  the  improper,  unskillful,  or  negligent  manner 
in  which  it  performs  an  act  lawful  in  itself,  an  injury  ensues  to 
an  individual,  an  action  vnll  lie  against  the  corporation  for  such 
injury.  A  corporation  is  held  to  the  exercise  of  that  degree  of 
aldll  and  care  in  the  performance  of  any  act  within  the  ligiti« 
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mate  scope  of  its  duties  which  would  be  exacted  from  an  indi- 
yidual;  and  in  the  use  and  occupation  of  its  property  it  is 
bound  by  the  same  maxim,  Sic  tUere  tuo  vi  alienum  non  loedas, 
AQd  is  liable  for  any  improper  use  by  whidi  individuals  are  in- 
f  ured :  Brower  v.  City  of  New  York,  3  Barb.  25d.  Hence  in  Mayor 
etc.  of  New  York  v.  Furze,  3  Hill  (N.  T.),  612,  the  corporation, 
having  constructed  sewers,  were  held  liable  for  an  injury  sus- 
tained by  an  individual,  occasioned  by  the  improper  and  insuffi- 
cient manner  of  their  construction  and  their  want  of  repair. 
The  duty  of  keeping  in  repair  resulted  from  their  construction, 
and  was  absolute.  No  other  person  was  authorized  to  interfere, 
and  the  omission  to  repair  was  the  neglect  of  a  positive  duty. 
But  I  do  not  understand  that  an  action  could  have  been  sus- 
tained for  not  constructing  the  sewers  originally.  So  the  omis- 
sion of  some  positive  duty  imposed  upon  a  corporation  in 
respect  to  their  own  property,  and  which  is  solely  the  duty  of 
the  corporation,  may  authorize  an  action  at  the  suit  of  an  indi- 
vidual who  has  sustained  some  injury  peculiar  to  himself;  and 
so  in  Henly  v.  Mayor  and  Burgesses  of  Lynie,  5  Bing.  91;  S.  C, 
1  Bing.  N.  C.  222,  the  defendants  were  made  liable  for  the  non- 
repair of  a  sea-wall  according  to  the  terms  of  a  grant.  But  in 
the  case  before  us,  the  placing  and  continuing  the  obstruction 
in  the  street  was  the  act  of  a  third  person,  a  stranger  to  the  de- 
fendants, and  for  whose  acts  they  were  not  chargeable.  The 
primary  duty  of  removing  the  encroachment  was  upon  him  who 
placed  it  there,  and  not  upon  the  defendants.  The  duty  of  the 
defendants  in  the  premises  was  rather  executive,  to  compel  an 
observance  of  the  ordinances  of  the  city  by  the  wrong-doer 
than  themselves  to  remove  the  obstruction.  If  the  encroach- 
ment upon  the  street  was  unlawful,  it  was  a  nuisance,  and  the 
remedy  palpable  and  easy:  1.  Any  citizen  might  lawfully  abate  it 
by  his  own  act:  Bac.  Abr..  tit.  Nuisance,  C;  Wetmore  v.  Tracy ^ 
14  Wend.  250  [28  Am.  Dec.  525];  2.  The  individual  who  created 
and  continued  the  nuisance  was  liable  to  indictment;  3.  An  ac- 
tion would  lie  against  the  wrong-doer  at  the  suit  of  any  indi- 
vidual who  should  sustain  any  damage  peculiar  to  himself  and 
which  was  not  common  to  the  public:  Pierce  v.  Dart,  7  Cow. 
609. 

There  is  no  precedent  for  the  action,  and  no  principle  upon 
which  it  can  be  sustained.  The  judgment  of  the  superior  court 
should  be  affirmed. 

All  the  judges  oonouned  in  the  opinion  of  Dxmio,  J. 
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Selden,  J.,  said  that  if  the  corporation  had  had  notice  of  the 
obstmction,  he  would  have  held  them  liable* 

Judgment  affirmed. 

LiABiuTT  ov  Municipal  Coilpobations  fob  DzwEcnvm  Sranrs:  Mower 
▼.  InhabUantB  of  LHeuter^  6  Am.  Deo.  63;  LoweU  v.  BoOon  S  L,  B.  B.  Corp.^ 
34  Id.  33,  *nd  note  on  negligence  of  penon,  by  which  a  pablic  street  is  left 
in  an  unsafe  and  dangerooe  condition,  40;  Bow  y.  CUy  o/Madiaon^  48  Id.  361; 
Mearet  v.  Comm*miwner$  qf  Wilmington^  49  Id.  412,  and  note  421;  note  to  CUy 
of  LoweU  V.  Spavldmg,  50  Id.  776;  Toum  CouneU  qf  Akron  y.  MeCombf  51  Id. 
453;  CUy  of  Talhihageee  ▼.  Fortune,  52  Id.  358,  and  note  364;  Walling  v.  Mc^or 
tie.  qf  Shreveport,  Id.  608;  Baymond  v.  CUy  qf  Lowelly  53  Id.  57,  and  note 
67*  concerning  non-repair  of  streets  and  highways,  and  obetmctions  therein; 
TVoy  V.  Cheshire  B.  B.  Co.,  55  Id.  177;  notes  to  Ci^  qf  Bt^jfcUo  y.  ffoUoway, 
57  Id.  553;  Huteon  v.  Mayor  etc  qfNew  York,  59  Id.  526,  and  notes  thereto 
529. 

Beclakation  WmcH  Chabobs  Muihoipalitt  wtth  Noticb  throagh  its 
officers  should  show  when,  how,  and  to  what  officers  the  notice  was  given: 
PrtUher  t.  CUy  qf  Lexington,  56  Am.  Dec  585. 

KoncB  TO  Comptbollbb  ov  Citt  ov  New  Tobk  of  a  demand  against 
the  city  is  notice  to  the  corporation:  Held  v.  Mayor  etc  qfNew  York,  57 
Am.  Deo.  435. 

The  doctbikb  ov  the  pbikcipal  case,  that  it  is  no  part  of  the  duty  of 
municipal  corporations  to  the  public  to  remove  obstructions  placed  upon  the 
street  by  third  persons,  and  of  which  they  had  no  notice,  express  or  implied, 
was  affirmed  in  Seaman  v.  Mayor  etc,  qfNew  York,  3  Daly,  150;  Hutaon  v.  CUy 
qf  New  York,  5  Sandf.  304;  WendeU  v.  Mayor  etc,  qf  Troy,  4  Keyes,  267; 
&  C,  4  Abb.  App.  Dec.  569;  Hiekok  v.  TruaUee  qf  Plattsburgh,  15  Barb.  443; 
ffwne  V.  Mayor  etc.  qf  New  York,  47  N.  Y.  647;  Phedterll  v.  Mayor  etc,  oj 
New  York,  55  Id.  666,  all  citing  the  principal  case.  In  all  cases  where  neither 
the  municipality  itself  nor  any  of  its  officers  has  had  any  agency  in  creating 
the  obstruction  producing  the  injury,  the  common-law  rule  is  applied,  requir- 
ing neglect  or  want  of  proper  care  to  be  shown  in  guarding  or  removing 
dangeroua  obstructions  in  the  public  streets,  after  actual  or  constructiye 
notice  of  their  existence,  before  the  municipality  can  be  held  liable  for  personal 
injuries  sustained  by  means  of  them:  Hume  v.  Mayor  etc.  of  New  York,  9 
Hnn,  685,  citing  the  principal  case.  In  Kunz  v.  Stuart,  1  Daly,  431,  the 
principal  case  is  cited  to  the  proposition  that  the  government  does  not  guar- 
antee its  citizens  against  all  the  casualties  incident  to  humanity  or  dvz! 
society. 

The  PBnrciPAL  case  was  cited  but  distikouished  in  Wallace  v.  Mayor 
eic  qfNew  York,  18  How.  Pr.  175;  S.  C,  2  Hilt  451;  9  Abb.  Pr.  43,  where 
it  is  said  that  the  liability  for  neglect  to  keep  public  streets  in  repair,  a  duty 
imposed  by  statute,  is  distinguishable  from  cases  where  the  streets  are  ob- 
strocted  by  the  acts  of  third  persons.  The  principal  case  is  distin^pushable 
from  those  where  the  injury  results  from  an  omission  of  duty:  See  Barton  v. 
cay  qf  Syracuse,  36  N.  Y.  58;  S.  C,  37  Barb.  299;  WendeU  v.  Mayor  etc.  oj 
Troy,  4  Keyes,  267;  S.  C,  4  Abb.  App.  Dec.  569;  Stni^  v.  Mayor  etc.  qfNew 
York,  66  N.  Y.  297>  all  citing  the  principal  case.  A  municipal  corporation* 
in  the  use  and  occupancy  of  its  property,  is  held  to  the  skill  and  care  which 
wculd  be  required  of  an  individual:  Parker  y.  City  qfCohoea,  10  Hun,  530^ 
Am.  Dmo.  Tei-  T.TT-4B 
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dting  the  prinoipol  case.  The  principal  case  was  cited  in  Bequa  t.  City  <^ 
Rodietttr^  45  N.  Y.  135,  and  n^erence  made  to  the  distinction  between  tht 
case  of  a  street  ont  of  repair  by  the  act  of  a  third  party  and  an  obetmctioD 
placed  in  the  street  by  such  party  in  violation  of  an  ordinance.  The  prind- 
pal  case  was  also  cited  but  distinguished  in  Worcester  v.  Forty^seeond  Strtd 
etc,  R,  R.  Co,^  50  Id.  205.  Other  citations  of  the  principal  case:  DelafiM  t. 
Union  Ferry  Co,,  5  Robt  216;  WeUing  ▼.  Judge,  40  Barb.  207;  TheaU  ▼.  Fo*. 
kera,  21  Hun,  267;  LorUlard  ▼.  Toum  of  Monroe,  11  N.  Y.  396. 


Lewis  v.  Smith. 

[9  Nkw  Tou  (6  Sbldbh),  609.] 

Devisb  or  All  Testator's  Property  to  his  Widow  operates  only  upon 
such  interest  as  is  his  to  dispose  of.  She  is  not  bound  to  elect  betweeo 
the  devise  and  her  dower,  but  may  claim  dower,  as  such,  in  his  lands,  and 
take  the  benetit  of  the  devise  besides. 

Lands  Devised  to  Testator's  Widow  for  Life,  with  Rkmaikdebs 
Over,  had  been  sold  under  foreclosure  of  a  mortgage  made  by  testator 
during  his  life- time,  in  which  she  did  not  join:  held,  that  her  claim  •« 
dowross  was  not  barred. 

Decree  against  Defendant  Made  Partt  to  Foreclosure  Suit,  under 
Qeneral  Allegation  that  he  claimed  some  interest  in  the  premises 
**as  subsequent  purchaser  or  incumbrancer,  or  otherwise,"  barsrighti 
and  interests  in  the  equity  of  redemption,  but  not  those  which  are  para- 
mount to  the  title  of  both  mortgagor  and  mortgagee. 

Power  of  Sale  Contained  in  Will,  Authorizing  Executors  to  Sell 
All  Testator's  "Fast  Estate,"  does  not  embrace  lands  sold  under 
contract  by  the  testator,  purchase  money  being  unpaid,  and  the  title  still 
remaining  in  him.  Vendor's  interest  in  ^ucli  a  case  is  a  right  to  tht 
money  due  on  the  contract,  which  is  not  "fast  estate,"  but  personal. 

Appeal  from  a  judgment  of  the  supreme  court  in  favor  of 
plaintiff  in  a  suit  for  dower.  The  plaintiff's  husband  devised 
all  his  property,  real  and  personal,  to  the  plaintiff  for  life;  di- 
rected a  division  of  it  after  death  among  legatees  named;  and 
in  order  to  carry  the  will  into  effect,  gave  his  executors,  of  whom 
plaintiff  was  one,  a  power  of  sale.  Plaintiff  availed  herself  of 
the  general  benefit  of  the  devise.  There  was,  however,  a  tract 
of  land  formerly  belonging  to  the  testator,  which  he  had  mort- 
gaged without  her  releasing  her  inchoate  right  of  dower.  This 
mortgage  had  been  foreclosed  after  the  testator's  death  (the 
widow,  now  plaintiff,  being  made  defendant;  but  only  in  Hbb 
ordinary  way  for  foreclosing  claims  of  subsequent  purchasers 
or  incumbrancers),  and  the  premises  sold.  This  sale  being 
doubtless  good  as  against  any  claims  of  devisees  under  thewill« 
the  widow  now  sued,  not  as  devisee,  but  as  dowress;  claiming 
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that  her  dower,  as  a  right  paramount  to  the  mortgage,  be  as- 
Hig^ed  to  her. 

<7.  M.  Parker,  for  the  appellant,  the  purchaser  under  the  fore- 
closure sale. 

H,  H.  Burlockf  for  the  respondent,  the  widow  seeking  dower. 

By  Court,  Dxnio,  J.  The  real  estate  out  of  which  dower  is 
claimed  in  this  case  was  not  embraced  in  the  power  of  sale  con- 
ferred upon  the  executors.  The  land  had  been  sold  bj  the  tes- 
tator in  his  life-time,  and  his  interest  at  the  time  of  his  death 
was  the  right  to  the  money  due  upon  the  contracts,  and  was  per- 
sonal estate.  The  authority  to  sell  the  *'  fast  estate''  contained 
in  the  will  has,  therefore,  no  operation  upon  the  premises  out 
of  which  dower  is  now  claimed.  But  if  the  premises  had  been 
included  in  the  power  of  sale,  it  wotdd  not,  according  to  the 
authorities,  have  been  a  proTision  in  lieu  of  dower,  notwith- 
standing that  by  the  will  the  widow  was  entitled  to  the  income 
of  the  proceeds  during  her  life:  Drench  t.  Davies,  2  Yes.  jun.  672; 
Birmingham  t.  Kirtoan^  2  Sch.  &  Lef.  440;  Wood  t.  Wood,  6 
Paige,  596  [28  Am.  Dec.  451];  Fuller  v.  Tales,  8  Id.  825.  The 
direction  to  sell  in  this  class  of  cases  is  considered  to  be  limited 
to  the  interest  which  the  husband  could  control,  and  not  to  in- 
clude the  estate  in  dower,  which  was  not  his  to  dispose  of.  The 
reasoning  is  somewhat  artificial,  as  it  is  nearly  in  all  the  adjudica- 
tions upon  this  subject.  It  is,  however,  a  rule  of  property,  and 
should  not  be  departed  from  upon  any  notions  we  may  entertain 
of  its  abstract  propriety. 

The  devise  to  the  plaintiff  for  life,  of  all  the  testator's  real 
and  personal  property,  would  seem,  on  a  superficial  view,  to  be 
inconsistent  with  the  right  of  dower;  and  it  would  be  clearly  so 
if  she  was  dowable  only  of  the  lands  of  which  her  husband  died 
seised,  after  all  liens  and  incumbrances  thereon  had  been  satis- 
fied. But  as  her  interest  as  dowress  extends  to  all  the  lands  of 
which  he  was  seised  during  coverture,  and  is  not  subject  to  his 
debts  nor  to  any  liens  which  he  may  have  created  without  her 
joining  in  them,  it  is  obvious  that  such  a  provision  would,  in 
many  cases,  be  quite  illusory  as  a  compensation  for  dower.  In 
this  case,  the  husband  had  sold  by  executory  contracts  a  large 
portion  of  the  land  which  he  owned  in  this  state,  and  the  broad 
gift  of  all  his  real  and  personal  estate  to  his  wife  for  life  would, 
as  to  these  lands,  only  give  her  the  balance  of  the  purchase  money 
dae  on  the  contract,  which,  for  anything  which  appears,  may 
be  less  than  the  value-of  her  dower.    The  courts,  however,  do 
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not  inquire  whether  the  testamentary  provigion  is  adequate,  or 
reasonably  proportionate  to  the  yalue  of  the  dower,  for  the  widow 
has  a  right  to  receive  or  reject  it  at  her  pleasure.  Where  there 
is  no  direct  expression  of  intention  that  the  provision  shall  he 
in  lieu  of  dower,  the  question  always  is,  whether  the  will  con- 
tains any  provision  inconsistent  with  the  assertion  of  a  right  to 
demand  a  third  of  the  lands,  to  beset  out  by  metesand  bounds: 
1  Roper  on  H.  &  W.  676.  The  devises  in  the  will  must  be  so  re- 
pugnant to  the  claim  of  dower  that  they  can  not  stand  together: 
4  Kent's  Com.  68;  AdaU  v.  AdsU,  2  Johns.  Ch.  448  [7  Am.  Dec. 
539];  Wood  v.  Wood,  supra;  Fuller  v.  Yalea,  supra;  Sanford 
V.  Jackson,  10  Paige,  266;  Bull  v.  Church,  5  Hill,  206;  S.  C.  in 
error,  2  DeniO,  480.  Applying  this  test  to  the  will  under  consid- 
eration, there  is  no  difficulty  in  giving  the  plaintiff  the  provision 
made  for  her  in  it,  and  her  dower  also.  There  is  no  person  who 
takes  an  interest  under  the  will  during  her  life-time  with  which 
the  claim  of  dower  will  conflict;  and  as  to  herself,  there  is  no 
incongruity  in  her  taking  one  third  of  the  unsold  land  as  dow- 
ress  and  two  thirds  as  devisee.  The  former  she  will  hold  by  a 
title  paramount  to  the  mortgage,  and  the  other  is  subject  to  that 
incumbrance.  The  mortgagee,  it  is  true,  may  be  disappointed  in 
finding  his  lien  less  extensive  than  that  which  the  instrument 
professed  to  confer  on  him;  but  that  consequence  does  not  arise 
out  of  the  will,  but  from  an  act  not  testamentary,  and  by  which 
the  wife  can  not  be  affected.  So  of  the  parties  holding  contracts. 
Their  interests,  though  hostile  to  her  daim  of  dower,  are  not 
given  by  the  will.  If  that  instrument  had  directed  the  execu- 
trix to  convey  to  them  a  title  which  should  be  free  from  all 
incumbrances,  it  would  present  a  case  of  plain  repugnanoe,  which 
would  put  the  widow  to  her  election.  The  case  of  Bull  v.  Church, 
supra,  was  a  stronger  one  against  the  widow  than  the  present 
The  husband's  will  gave  all  his  property,  real  and  personal,  to  his 
wife  during  her  widowhood,  and  then  to  his  children.  She 
claimed  dower  after  her  second  marriage,  after  having  taken  and 
enjoyed  the  provision  made  by  the  will.  There  was  the  same 
apparent  incongruity  which  exists  here,  of  giving  the  entirety 
where  the  title  to  dower  would  embrace  but  a  third,  and  the 
further  one  of  the  apparent  conflict  between  the  estates  of  the 
devisees  in  remainder  and  the  right  to  dower.  This  was,  how- 
ever, reconciled  by  holding  that  the  devise  in  remainder  was  to 
be  tmderstood  as  subject  to  the  right  of  dower.  The  judgment 
having  been  affirmed  in  the  court  of  errors,  the  case  must  be 
considered  as  a  controlling  one.    The  precise  question  now  pr» 


Digitized  by  LjOOQiC 


April,  1854.]  Lewis  v.  Smith.  709 

Bented  is  discussed  by  an  able  elementary  writer,  whose  conclu- 
sions seem  to  me  to  embody  the  fair  result  of  the  cases.  He 
remarks  that  the  adjudged  cases  **  say  nothing  as  to  the  question 
whether,  when  the  whole  of  the  lands  are  devised  to  the  widow, 
she  may  take  two  thirds  of  them  as  a  purchaser  imder  the  will, 
and  the  remaining  one  third  under  her  title  to  dower.  The 
principle,  however,  upon  which  the  cases  last  mentioned  and 
referred  to  were  decided  appears  equally  to  apply  to  this  subject. 
There  is  no  more  inconsistency  between  the  widow's  right  to 
dower  in  the  lands  devised  to  her  and  her  interest  in  them  under 
the  devise  than  in  the  above  cases.  The  husband  might  intend 
that  she  should  take  no  other  interest  in  the  lands  bequeathed 
to  her  than  under  his  will,  or  he  might  mean  to  pass  to  her  his 
interest,  subject  to  her  title  to  dower.  His  intention  is  dubious; 
which  is  not  rendered  more  clear  from  any  inconsistency  between 
the  concurrent  enjoyment  of  her  two  rights,  the  one  under  the 
will  and  the  other  by  the  provision  of  the  law.  For  want,  there- 
fore, of  this  clear  implication  of  intention  from  the  contents  of 
the  will  that  the  testator  intended  what  he  had  given  to  his 
widow  should  be  held  and  enjoyed  tmder  his  will  and  by  no 
other  title,  it  would  seem  that  she  may  in  general  elect  to  take 
the  lands  devised  to  her  both  imder  the  will  and  her  title  to 
endowment.  This  may  be  of  great  advantage  to  her  where  her 
husband  dies  in  embarrassed  circumstances,  for,  as  to  one  third 
of  the  estate,  she  would  enjoy  it  under  a  paramount  title  free 
from  his  incumbrances  during  the  marriage;  and  for  the  other 
two  thirds,  she  would  be  liable  to  contribute,  with  the  owners 
of  the  remainder  of  the  lands  in  discharge  of  the  incumbrances:" 
1  Boper  on  H.  &  W.  582.  I  think  the  plaintiff  was  not  bound 
to  elect  between  the  testamentary  provision  and  the  right  to 
dower. 

It  is  conceded  by  the  defendant's  counsel  that  a  foreclosure 
suit  is  not  an  appropriate  proceeding  in  which  to  litigate  the 
rights  of  a  party  claiming  title  to  the  mortgaged  premises  in 
hostility  to  thb  mortgagor.  This  court  has  recently  determined 
ttiat  where  a  party  setting  up  such  a  claim  is  made  a  defendant 
in  a  bill  to  foreclose  a  mortgage,  the  decree  will  be  held  erro- 
Deous,  and  will  be  reversed,  though  made  after  a  hearing  upon 
pleadings  and  proofs:  Coming  v.  Smtth,  6  N.  Y.  82.  But  all 
claimants  whose  title  is  derived  from  the  mortgagor  subsequent 
to  the  mortgage  are  not  only  proper  but  necessary  parties.  It 
foUowB  that  a  party  claiming  dower  by  a  title  paramount  to  the 
mortgage  can  not  be  brought  into  court  in  such  a  suit  to  con- 
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test  the  Taliditj  of  her  dower;  but  if  she  signed  the  mortgage, 
or  if  it  was  executed  prior  to  the  marriage,  she  must,  like  anj 
other  party  having  a  claim  upon  the  equity  of  redemption,  be 
made  a  party  to  the  bill  of  foreclosure.  The  plaintiff  was  mar- 
ried to  the  mortgagor  long  before  the  execution  of  the  mort- 
gage, and  she  did  not  join  in  it.  But  it  is  argued  that  the 
owner  of  the  mortgage  had  a  right  to  allege  that  her  title  was 
not  paramount  but  subject  to  the  mortgage,  that  she  was  mar- 
ried after  it  was  executed,  or  signed  and  acknowledged  it,  or 
the  like;  that  the  bill  which  was  filed  against  her,  properlj  con- 
strued in  connection  with  the  rule  of  the  court  on  the  subject 
of  foreclosure  bills,  does  so  allege  in  effect;  and  as  she  has  suf- 
fered it  to  be  taken  as  confessed,  the  decree  and  the  sale  under 
•  it  has  extinguished  her  title.  It  is  argued  that  inasmuch  as  the 
rule  forbids  the  complainant  to  set  out  the  rights  and  interests 
of  the  defendants  who  hold  under  the  mortgagor  subsequent  to 
the  mortgage,  and  prescribes  the  general  form  of  ayerment  in 
respect  to  all  such  parties,  which  is  contained  in  this  bill,  it 
should  be  taken  to  embrace  eveiything  which  it  would  hare 
been  necessary  to  allege  in  such  a  bill  prior  to  the  mle,  and 
that  thus  the  plaintiff  in  this  suit  was  called  upon  to  assert  the 
claim  which  she  now  sets  up  as  a  widow  entitled  to  dower 
against  the  mortgage.  The  terms  of  the  one  hundred  and 
thirty-second  rule  of  the  late  court  of  chancery,  which  is  the 
one  referred  to,  do  not,  I  think,  sustain  thia  argument  It 
provides  that  "  in  a  bill  for  the  foreclosure  or  satis&ction  of  a 
mortgage,  it  shall  not  be  necessary  or  allowable  to  set  oat  at 
length  the  rights  and  interests  of  the  several  defendants  who  are 
purchasers  of,  or  who  have  liens  on,  the  equity  of  redemption 
in  the  mortgaged  premises  subsequent  to  the  registry  or  record- 
ing of  the  complainant's  mortgage,  and  who  claim  no  right  in 
opposition  thereto."  It  then  goes  on  to  prescribe  the  form  of  an 
averment  in  such  cases,  which  was  literally  followed  in  the  bill 
under  examination.  It  does  not  appear  that  the  plaintiff  in  this 
suit  ever  conceded  the  priority  of  the  mortgage,  or  made  anj 
claim  of  her  right  of  dower  inconsistent  with  the  one  now  set 
up;  or  that  the  complainant  in  the  foreclosure  suit  ever  sap- 
posed  that  she  had  a  dower  right  in  the  equity  of  redemption 
alone.  On  the  contrary,  the  averment  referred  to  is  followed 
by  the  allegation  that  the  complainant  is  not  informed  what 
particular  interest  the  defendants  who  are  charged  in  it  claim. 
This  is  not,  therefore,  a  case  within  the  rule.  The  plaintiff  in 
this  action  was  not  a  person  who  claimed  no  right  in  opposi- 
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tion  to  the  mortgage.  In  the  special  case  of  a  title  to  mort- 
gaged premises,  and  a  bona  Jide  oontroversj  as  to  priority 
between  it  and  the  mortgage,  the  complainant  in  the  foreclosure 
bill  must  state  the  facts  upon  which  the  question  arises,  as  he 
insists  they  exist,  according  to  the  rules  of  equity  pleading 
which  prevailed  antecedentiy  to  the  rule  referred  to.  If  he  omit 
to  do  this,  it  will  be  imder  the  pain  of  being  obliged  to  show, 
when  the  decree  is  relied  upon  collaterally,  tiiat  the  titte  allied 
to  be  foreclosed  was  in  fact  subordinate  to  the  mortgage.  The 
statute  declaring  the  effect  of  a  foreclosure  in  chancery  prorides 
that  the  deed  to  be  executed  by  the  master  ''  shall  vest  in  the 
purchaser  the  same  estate  (and  no  other  or  greater)  that  would 
haye  vested  in  the  mortgagee  if  the  equity  of  redemption  had 
been  foreclosed,  and  such  deeds  shall  be  as  valid  as  if  the  same 
were  executed  by  the  mortgagor  and  mortgagee,  and  shall  be 
an  entire  bar  against  each  of  them,  and  against  all  parties  to  the 
suit  in  which  such  sale  was  made,  and  against  their  heirs  re- 
spectively, and  all  claiming  under  such  heirs:''  2  B.  S.  192, 
see.  158.  Taking  all  the  expressions  of  the  section  together,  it 
is  obvious  that  the  **  entire  bar  "  which  is  spoken  of  refers  to 
rights  and  interests  in  the  equity  of  redemption,  and  does 
not  embrace  interests  which  are  paramount  to  the  titie  of 
both  mortgagor  and  mortgagee.  Such  interests  would  be  other 
and  greater  than  would  have  vested  in  the  mortgagee  if  the 
equity  of  redemption  had  been  foreclosed.  It  is  not  intended 
to  decide  that  if  a  party  claiming  a  titie  prior  to  the  mort- 
gage should  be  made  a  defendant,  and  should  answer  and  liti- 
gate the  question,  and  should  have  a  decree  against  him,  it 
would  not  conclude  him  in  a  collateral  action.  In  this  case, 
the  titie  of  the  present  plaintiff  as  dowress  is  not  alluded  to  in 
the  bill.  She  is  only  spoken  of  as  the  wife  of  the  mortgagor 
incidentally,  in  repeating  the  language  of  the  will,  where  the 
testator,  calling  her  his  wife,  bequeaths  to  her  his  property, 
and  makes  her  his  executrix.  As  a  devisee  of  the  mortgaged 
premises,  and  an  executrix  of  the  mortgagor,  the  plaintiff  was 
a  necessary  x>arty  to  the  bill;  but  in  her  character  of  his  widow, 
entitied  to  dower  by  virtue  of  her  coverture  before  the  mort» 
gage  was  given,  she  had  nothing  to  do  with  the  foreclosure. 
Having  no  defense  to  make  as  to  her  interest  as  devisee  of  the 
equity  of  redemption,  and  being  unable  to  resist  the  claim  to  a 
decree  against  her  for  any  ultimate  deficiency,  she  had  no  mo- 
tive for  answering  the  bill.  It  made  no  claim  and  prayed  for 
mo  relief  which  she  could  defend  against.    Sh«  therefore  lost 
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cothing  in  sufiEiBriug  it  to  be  taken  as  confessed*  and  it  presents 
no  impediment  to  the  recoveiy  of  her  dower. 
The  judgment  of  the  supreme  court  should  be  affirmed. 

Edwabds,  J.  The  mortgage  executed  hy  Oeorge  Lewis,  the 
late  husband  of  the  plaintiff,  was  of  all  his  right,  title,  and  in- 
terest of,  in,  and  to  the  premises  in  which  she  now  claims  her 
right  of  dower.  The  plaintiff  did  not  join  in  the  execution  of 
the  mortgage,  and  of  course  her  dower  right,  as  such,  could 
not  be  cut  off  by  the  decree  of  foreclosure.  But  it  is  contended 
that  at  the  time  of  the  foreclosure  and  sale  of  the  mortgaged 
premises  the  right  of  dower  of  the  plaintiff  was  barred  by  a 
deyise  to  her  contained  in  the  last  will  and  testament  of  her 
husband;  not  by  any  express  provision  to  that  effect,  but  by  im- 
plication. Li  the  case  of  AdsU  v.  Adait,  2  Johns.  Ch.  448  [7  Am. 
Deo.  539],  Chancellor  Kent,  after  an  elaborate  review  of  all  the 
authorities,  lays  down  the  rule  that  in  order  to  warrant  the 
implication  from  the  provisions  of  the  will  that  the  testator  in- 
tended a  devise  or  legacy  to  be  in  lieu  of  dower,  the  claim  of 
dower  must  be  inconsistent  with  the  will,  and  repugnant  to  its 
dispositions,  or  some  of  them.  In  the  case  of  Sanford  v.  Jack- 
Bon,  10  Paige,  266,  Chancellor  Walworth  says  that  to  bar  the 
wife  of  her  dower  by  implication,  the  provisions  of  the  will  or 
some  of  them  must  be  absolutely  inconsistent  with  her  claim  of 
dower,  so  that  the  intention  of  the  testator  will  be  defeated  as 
to  some  part  of  the  property  devised  or  bequeathed  to  others, 
if  she  takes  dower  as  well  as  the  provision  made  for  her  in  the 
will.  The  rule  as  laid  down  in  these  two  cases,  though  some- 
what differently  expressed,  is  the  same  in  substance  in  each, 
and  is  unquestionably  sustained  by  the  authorities.  If,  then,  we 
apply  this  rule  to  the  present  case,  the  question  arises,  How  is  the 
claim  of  dower  of  the  plaintiff  inconsistent  with  any  of  the  pro- 
visions contained  in  the  will  of  the  testator  ?  If  she  takes  a  life 
estate  in  one  third  of  the  real  estate  of  which  the  testator  died 
seised  by  way  of  dower,  and  in  the  other  two  thirds  by  way  of 
devise,  she  will  have  the  whole  of  the  real  estate  for  life,  as 
much  as  if  she  took  the  whole  as  devisee.  The  intention  of  the 
testator  as  to  the  estate  which  she  should  have  will  be  fully 
carried  out,  and  it  will  not  be  defeated  as  to  any  other  disposi- 
tion which  he  has  made  of  his  property.  The  will  gives  the 
real  estate  and  the  proceeds  thereof,  in  case  of  sale,  to*  the  wife 
during  her  life,  and  after  her  death  to  her  two  nephews  and  the 
brother-in-law  of  the  testator.  It  will  not  be  pretended  that 
this  last  provision  will  be  defeated  by  sostaining  the  plaintiff 'ii 
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claiin.  In  the  case  of  Sanford  t.  Jackson^  supra^  the  testator 
doYised  and  bequeathed  all  his  property*  real  and  personal,  to 
his  wife  and  to  two  other  persons,  to  be  kept  for  her  use  and 
support  as  long  as  she  should  continue  his  widow,  and  until 
his  youngest  child  should  become  of  age,  and  then  directed 
that  all  his  property  should  be  equally  divided  amongst  his 
children.  The  wife  surviyed  the  testator,  and  afterwards 
married  again;  and  the  question  arose  whether  her  acceptance 
of  the  devise  was  a  bar  to  her  claim  of  dower  in  the  testator's 
real  estate  after  his  youngest  child  arrived  at  the  age  of  twenty- 
one  years.  Upon  this  state  of  facts,  the  chancellor  sustained 
the  wife's  claim ,  and  in  giving  his  opinion,  said  that  no  ques- 
tion of  conflicting  claims  could  arise  imtil  the  children  became 
of  age,  and  that  until  then  it  was  wholly  immaterial  whether 
the  wife  took  the  whole  real  estate  under  the  will  discharged  of 
dower,  or  took  two  thirds  under  the  devise  and  the  residue 
under  her  common-law  right  of  dower.  But  in  the  case  before 
us  no  question  of  conflicting  claims  can  arise  at  any  time,  no 
matter  whether  the  wife  claims  the  whole  as  devisee,  or  a  part 
by  way  of  devise  and  a  part  by  way  of  dower.  Neither  is  there 
anything  in  the  provision  auUiorizing  the  executors  to  sell  the 
real  estate  which  is  inconsistent  with  the  plaintiff's  claim. 
It  simply  gives  a  power  to  the  executors,  to  be  exercised,  if 
necessary,  for  the  purpose  of  enabling  them  to  carry  out  more 
effectually  the  intention  of  the  testator  that  the  plaintiff  should 
have  the  benefit  of  the  real  estate  during  her  life;  and  this  she 
would  have  equally,  whether  the  executors  should  have  the 
power  to  sell  the  whole  of  the  real  estate,  including  her  dower 
right,  for  her  benefit,  or  whether  they  should  duly  have  the 
power  to  sell  the  real  estate  subject  to  her  right  of  dower,  and 
she  should  have  the  power  to  sell  her  dower  interest. 

The  next  question  which  arises  is,  whether  the  decree  in  the 
foreclosure  suit  is  such  an  adjudication  as  to  the  plaintiff 's  right 
of  dower  as  to  bar  her  from  claiming  it  in  this  suit.  It  will  be 
observed  that  the  bill  of  complaint  in  the  foreclosure  suit  made 
no  allusion  to  the  claim  of  dower.  It  stated  the  substance  of 
the  will  of  the  mortgagor,  and  then  alleged  generally  that  the 
plaintiff  and  the  other  devisees  in  the  will  had,  or  claimed  to 
have,  some  interest  in  the  mortgaged  premises  as  subsequent 
purchasers  or  incumbrancers,  or  otherwise.  In  the  case  of 
Eagle  Fire  Co.  v.  LerU,  6  Paige,  635,  it  is  said  that  the  mortgagee 
has  no  right  to  make  one  who  claims  adversely  to  the  title  of  the 
nsorl^iagor  and  prior  to  his  mortgage  a  party  defendant  in  a 
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foreolosure  suit  for  fhe  pttrpose  of  trying  the  Talidiiy  of  hisad- 
^erse  claim  of  title.  And  the  person  who  filed  the  bill  in  the 
Ruit  brought  for  the  foreclosure  of  the  mortgage  executed  hj 
the  testator,  acting  in  the  spirit  of  this  rule,  whether  intention- 
ally or  not,  has  omitted  to  allege  that  any  claim  of  dower  was 
•wt  up  by  the  present  plaintiff,  or  that  any  such  claim  had  been 
barred  by  her  non-election  of  dower.  The  plaintiff,  however, 
was  made  a  party  to  that  suit  for  all  the  purposes  for  which  she 
could  be,  and  tiiat  was  to  cut  off  her  claim  to  the  equiiy  of  re- 
demption as  one  of  the  devisees  of  the  testator,  and  to  that  extent 
she  is  barred.  But  it  is  said  that  even  if  she  was  not  made  a 
party  to  the  foreolosure  suit  in  such  a  way  as  to  cut  off  her  claim 
of  dower  by  virtue  of  the  general  allegation  that  she  and  the  other 
devisees  claimed  as  subsequent  purchasers  or  incumbrancers, 
yet  she  wbb  made  such  party  by  virtue  of  the  allegation  that  she 
claimed  in  those  capacities  or  otherwise.  This  is  an  allegation 
which  veas  made  under  one  of  the  existing  rules  of  the  court  of 
chancery,  and  applied,  as  the  rule  intended  that  it  should,  to 
persons  who  had  some  claim  which  arose  subsequent  to  the  exe- 
cution of  the  mortgage,  and  to  no  others.  The  word  **  other- 
wise,'' according  to  the  rule  of  construction  adopted  in  all  anal- 
ogous cases,  means  ''  in  some  other  like  capacity,''  and  does  not 
embrace  a  claim  like  that  which  is  set  up  in  this  case.  The  con- 
clusion, then,  to  which  I  have  arrived  is,  that  the  question  of  the 
plaintiff's  right  of  dower  veas  neither  raised  nor  decided,  nor  was 
it  the  proper  subject  of  adjudication  in  the  foreclosure  suit;  and 
that  the  provision  of  the  statute  which  declares  that  the  master's 
deed  shall  be  a  bar  to  all  parties  to  the  suit  in  which  the 
decree  of  foreclosure  and  sale  is  made  (2  B.  S.  192,  sec.  158) 
does  not  cut  off  a  right  in  reference  to  which  a  person  neither  is 
nor  can  be  properly  made  a  party  to  the  suit,  although  he 
may  have  been  properly  made  such  party,  and  may  be  barred 
in  reference  to  some  other  interest. 

I  think  that  the  judgment  should  be  affirmed. 

The  whole  court  concurred. 

Judgment  affirmed. 

No  Ohb  hud  bb  Made  Pabtt  to  Sun  nr  EQunr  AQAxan  Whom  No 
DscBBB  OAK  BB  Maob:  Bowdtn  ▼.  Schaisell,  23  Am.  Doc.  170. 

EofXiTABLB  €k>NVBBaiOK:  Evtuu  V.  Kmgtburif,  14  Am.  Deo.  779;  Burrr. 
Skn,  29  Id.  48;  Kamev.  OoU,  85  Id.  641,  and  note  651;  Froetor  v.  Farebee,  36 
Id.  34;  Bakery,  Copendiffycr, 58  Id.  600,  and  note  604. 

DowBB  PaovniBD  BT  Law  nr  Bbhaut  or  Wmow  is  Pabamount  to  all 
•OBTflyattOMy  oontraeli,  Inoiinibraiioea,  debta,  or  liahJHUM  «l  the 
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executed  or  inoorred  by  him  during  coYertore:  Higghnbctkam  t.  ObrmoeS^  M 
Am.  Deo.  130. 

Whxk  Dsvm  OR  Lbqaot  will  bk  Bioabdsd  ab  in  Lun  ov  Down: 
AdmlY.  AdsU,  7  Am.  Dec  539;  HalVaCaae,  17  Id.  275,  and  note  277;  Oordtm 
T.  i8(«t«iM,27Id.445,  andnote448;  White  v.  White^  31  Id.  232. 

DowxR,  wmoi  Babbbd  and  whbn  not  bt  Provision  in  Will:  Bvam 
T.  Webb,  1  Am.  Deo.  308;  note  to  Cfelter  v.  G'e^ser,  23  Id.  182;  note  discnssing 
tlie  sabjeot,  Borland  r.  Nichols,  51  Id.  579;  BraaAon  y.  F^reemon,  57  Id.  775. 

Whin  Widow  will  bx  Forced  to  Blsot  bktwxxn  hxr  Right  to 

DOWXR  AND    TeSTAHXNTART  DISPOSITION  IN  HXR  FaVOR,   AND  WHEN  NOT: 

Note  to  Theall  v.  TheaU,  26  Am.  Deo.  503,  disoaasing  the  rabjeot;  Wood  v. 
Wood,  28  Id.  451,  and  note  459;  C7iureA  y.  BuU,  43  Id.  754,  and  notes  757; 
MtU^e  Appeal,  55  Id.  573,  and  note  577. 

Thb  prinoipal  gasx  was  cited  in  Bond  ▼.  J£e27if,  38  N.  Y.  Sup.  Ct  94; 
Tobias  v.  Ketehum,  32  N.  T.  328;  S.  C,  36  Barb.  805;  Vernon  ▼.  Vernon,  7 
Lane.  504;  JiilU  t.  MUU,  28  Barb.  460,  to  the  point  that  in  order  to  compel 
the  widow*!  election,  the  devise  in  the  will  mnst  be  so  repugnant  to  the  claim 
of  dower  that  they  can  not  stand  together.  The  intention  to  give  both  is 
presamed,  unless  the  other  provisions  of  the  will  are  snch  as  to  manifest  an 
intention  to  pnt  her  to  her  election:  Vernon  v.  Vernon,  7  Lans.  504;  Dodge  v. 
Dodge,  21  How.  Pr.  65;  S.  C,  81  Barb.  417;  10  Abb.  Pr.  405,  aU  citing  the 
principal  case.  It  is  also  cited  in  Vedder  v.  SaoOon,  46  Barb.  193,  where  it  is 
said  **that  the  devise  by  a  husband  to  his  wife,  of  all  his  real  property  for 
her  life,  does  not  show  an  intent  to  deprive  her  of  her  dower;  but  her  taJLing 
of  the  whole  will  be  deemed  a  taking  of  one  third  as  dowress  and  two  thirds 
as  devisee."  Parties  claiming  in  hostility  to  a  mortgage,  or  by  title  prior  or 
paramount,  are  not  proper  parties  to  a  foreclosure  of  sudi  mortgage,  and  can 
not  be  affSBcted  by  the  decree,  unless  they  come  in  and  voluntarily  submit  to 
litigate  their  rights  in  such  action,  and  such  parties  can  not  be  affected  by  a 
lie  pendens  filed  in  such  action:  Becker  v.  Howard,  4  Hun,  361;  S.  0.,  6  Thomp. 
ft  0.  004;  Barker  v.  Burton,  67  Barb.  459;  Mathews  v.  Duryee^  3  Abb.  App. 
Dec  227;  S.  0.,  4  Keyes,  541;  in  other  words,  a  person  claiming  dower  by 
title  paramount  to  the  mortgage  can  not  be  brought  into  court  in  such  a  soil 
to  contest  the  validity  of  her  dower:  MerehoMt^  Bank  v.  Thompson,  55  N.  Y. 
11;  Payn  v.  (Tronf,  23  Hon,  136;  Lee  v.  Parker,  43  Barb.  614;  the  scope  of  a 
foreclosure  suit  simply  being  to  bar  interests  in  the  equity  of  redemption: 
BaMoneY.  Hooney,l^N.  Y.  467;  Emigrani  Industrial  livings  Bank  v.  ObU- 
tnan,  75  Id.  132.  The  prinoipal  case  was  cited  in  Thompson  v.  Smith,  63  Id. 
303;  Baldwin  v.  liumphrey,  44  Id.  616;  Adams  v.  Green,  34  Barb.  180;  Smith 
V.  Oage^  41  Id.  65,  to  the  point  that  "  the  law  presumes  the  pn^terty  shall 
assume  the  veiy  character  of  the  thing  into  which  it  is  to  be  converted,  what- 
ever may  be  the  manner  in  which  that  direction  is  given."  Other  citations 
of  the  principal  case  wiU  be  found  In  PoMer  v.  MOice^  48  N.  Y.  188;  MaUoneg 
r.Horam,4»ld.in;  &  G.,  12  Abb.  Pr.,  N.  &,  2M. 
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GOTHEAL   V.   TALliAGE. 

[f  KKW  TOBK  (6  BXLDKK),  SSL] 

SnruiATiov  nr  Contbaot  Liquidatiiio  Damages  vor  Bbxach  TmoLiof 
■boold  be  •ostained  and  enforced  where  it  is  manifest  tliat  ascertaining 
the  actual  damages  wonld  be  difficult,  and  that  parties  agreed  on  the 
amount  named  for  the  purpose  of  avoiding  the  expense  and  difficalty  ol 
doing  so. 

Abovb  Rule  mat  bx  Applied,  notwithstanding  the  contract  bound  the 
promisor  to  do  several  things  of  different  degrees  of  importance,  and  did 
not  discriminate  between  them  in  specifying  the  damages,  if  all  the  cor- 
enants  were  of  uncertain  nature  in  respect  to  the  amount  of  injury  a 
breach  would  cause. 

Where  Condition  of  Penal  Bond  Contains  Provision  for  Patmxnt  of 
Fixed  Sum  on  Breach  of  Agreement,  the  presumption  is  that  the  sum 
named  in  the  condition  was  not  designed  as  a  penalty. 

Appeal  from  a  judgment  of  the  New  York  common  pleas  for 
damages  for  breach  of  contract.  The  contract  out  of  which  the 
action  arose  was  to  the  effect  that  plaintiff  should,  furnish  sub- 
sistence,  tools,  etc.,  for  a  gold-mining  expedition  to  California, 
to  be  conducted  by  one  De  Forest,  who  upon  his  part  agreed  to 
perform  a  number  of  different  services  in  aid  of  the  enterprise; 
and  stipulated  to  pay  five  hundred  dollars  liquidated  damages 
for  any  breach.  Defendant  was  surety  for  performance  by  De 
Forest.  That  plaintiff  performed  on  his  part,  and  that  De  For- 
est broke  the  agreement  in  some  particulars,  were  established 
on  the  trial;  but  defendant  claimed  that  he  could  only  be  held 
liable  upon  proof  of  actual  damages  resulting  from  the  spedfio 
breaches  shown.  The  judge  charged  the  jury  *'  that  if  they 
should  find  for  the  plaintiff,  they  should  find  a  yerdict  in  his 
favor  for  five  himdred  dollars  as  stipulated  damages,  and  the 
interest  thereon.''  This  charge,  and  the  yerdiot  thereon,  a  ma- 
jority of  the  general  term  sustained:  See  1  E.  D.  Smith,  578. 

Nicholas  HiU,jun.,  for  the  appellant,  the  surety  cast  in  dam- 
ages. 

Andrew  Thompson,  for  the  respondent. 

By  Court,  Buoglbs,  J.  The  only  question  necessary  to  be 
considered  in  this  case  is,  whether  the  sum  of  five  hundred 
dollars  mentioned  in  the  condition  of  the  defendant's  bond  is  a 
penally  to  eoTcr  such  damages  as  might  be  proved  on  the 
trial,  or  an  amount  liquidated  and  settled  between  the  parties 
as  the  compensation  to  be  paid  upon  the  breach  of  the  con- 
tiaot.     The  ablest  judges  have  declared  that  th^  felt  them* 


Digitized  by  LjOOQiC 


April,  1854]  COTHEAL  V.  Talmaoe.  717 

selves  embarrassed  in  ascertaining  the  principle  on  which  the 
decisions  upon  questions  like  the  present  were  founded:  AsUey 
V.  IVeldon,  2  Bos.  &  Pul.  360.  They  have  said  that  the  law 
relative  to  liquidated  damages  has  always  been  in  a  state  of  great 
unceilainty;  and  that  this  has  been  occasioned  by  judges  en- 
deavoring to  make  better  contracts  for  parties  than  they  have 
made  for  themselves:  Crisbeey.  Bolton,  3  Car.  &  P.  240.  Best, 
C.  J.,  says  in  that  case  that  parties  to  contracts,  from  knowing 
exactly  their  own  situation  and  objects,  can  better  appreciate 
the  consequences  of  their  failing  to  obtain  those  objects  than 
either  judges  or  juries;  and  that  if  a  contract  clearly  state 
what  shall  be  paid  by  the  party  who  breaks  it  to  the  party  to 
whose  prejudice  it  is  broken,  the  verdict  in  an  action  for  the 
breach  should  be  for  the  stipulated  sum;  that  a  court  of  justice 
has  no  more  authority  to  put  a  different  construction  on  the  part 
of  an  instrument  ascertaining  the  amotmt  of  damages  than  it 
has  to  decide  contrary  to  any  other  of  its  clauses.  It  is  con- 
ceded by  all  that  courts  are  to  be  governed  by  the  intention  of 
the  parties,  to  be  gathered  from  the  language  of  the  contract 
and  from  the  nature  and  circumstances  of  the  case.  Where 
there  is  a  contract  to  pay  money,  the  damages  for  its  breach  are 
fixed  and  liquidated  by  law,  and  require  no  liquidation  by  the 
parties.  An  agreement  to  pay  greater  damages  is  therefore  re- 
garded as  a  penalty.  But  when  the  damages  resulting  from  the 
breach  are  uncertain  in  amount,  as  they  are  in  all  other  cases, 
the  parties  have  the  right  to  say  how  much  shall  be  paid  by  way 
of  compensation  to  the  party  injured;  and  when  they  have  set- 
tled that  compensation,  neither  a  court  of  law  nor  a  court  of 
equity  will  diminish  its  amount,  unless  it  be  so  grossly  dispro- 
portionate to  the  actual  injury  that  a  man  would  start  at  the 
bare  mention  of  it:  AsUey  v.  Weldon,  supra.  Where  there  is 
a  manifest  difficulty  in  ascertaining  damages  arising  from  the 
breach  of  the  contract,  and  tiie  fair  conclusion  is  that  the 
amount  is  specified  and  agreed  on  for  the  purpose  of  saving  the 
expense  or  avoiding  the  difficulty  of  proving  the  actual  dam- 
ages, the  parties  should  be  held  to  their  bargain;  and  especially 
where  the  amount  fixed  and  liquidated  is  not  far  beyond  what 
might  probably  be  expected  to  arise  from  a  breach  of  the  con- 
tract. I  am  of  opinion  that  the  present  is  such  a  case.  The 
parties  had  agreed  to  co-operate  in  a  hazardous  adventure,  to  be 
executed  at  a  great  distance  from  the  place  where  the  contract 
was  made,  in  a  countay  unsettled  and  without  a  regular  gov- 
tnunent.     The  plaintiff  was  to  make  laige  advances  for  the 
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transportation  and  supply  of  the  company,  of  which  De  Forest 
(for  whom  the  defendant  was  surety)  was  one.  The  success  of 
the  adventure  depended  on  a  strict  and  faithful  performance  of 
the  contract  by  those  who  were  engaged  in  it  The  loss  occa- 
sioned by  the  desertion  or  disobedience  of  any  one  of  the  com- 
pany could  not  be  supplied  without  great  expense  and  delay, 
if  at  all.  Great  gains  were  undoubtedly  expected  by  all  par- 
ties from  the  enterprise,  and  great  loss  to  the  plaintiff  was  cer- 
tain from  its  failure.  United  action,  subordination,  and  obe- 
dience were  indispensable  to  its  success.  The  temptations  to 
desertion  and  disobedience  in  California  were  many  and  strong. 
We  know  from  the  history  of  the  country  that  military  and  naval 
subordination  were  broken  up  by  those  temptations.  With- 
out stem  and  stringent  provisions  in  the  articles  which  bound 
the  company,  no  reasonable  expectation  could  be  entertained 
that  they  would  remain  united.  It  was  necessary  for  the  inter- 
est of  each  that  all  should  be  bound  by  such  provisions.  From 
the  nature  and  object  of  the  adventure,  the  amount  of  gain  by  a 
strict  performance  of  the  contract  could  not  be  foretold,  and  the 
amount  of  loss  by  a  breach  could  not  be  ascertained  by  proof; 
and  if  it  had  been  susceptible  of  proof  in  that  country,  the 
expense  and  difficulty  of  obtaining  it  here  would  have  rendered 
a  contract  to  pay  unliquidated  damages  of  no  value.  The 
liquidation  of  the  damages  by  contract  between  the  parties 
was  therefore  prudent  and  reasonable  on  all  sides.  Without 
such  a  provision,  the  plaintiff  would  have  had'  no  real  or  sub- 
stantial security  for  his  advances;  and  without  it  the  contract 
would  probably  never  have  been  made.  There  is  nothing  in 
the  case  to  authorize  us  to  say  that  the  probable  damages 
were  unreasonably  estimated  at  five  hundred  dollars.  It  is 
probably  less  than  all  parties  expected  the  plaintiff  would  gain 
by  the  adventure  from  the  services  of  each  individual,  provided 
the  enterprise  was  faithfully  prosecuted  by  all;  and  whether  the 
payment  of  this  sum  by  each  delinquent  of  the  company  will  in- 
demnify him  for  his  loss  we  have  no  means  of  ascertaining  from 
the  case.  Under  these  circumstances,  it  seems  to  me  that  the 
intention  of  the  parties  to  the  bond  was  to  bind  themselves  to 
the  payment  of  the  sum  mentioned  in  its  condition  in  case  of  a 
breach  of  the  agreement. 

But  it  is  contended  that  because  the  contract  referred  to  ia 
the  bond  bound  the  defendant  to  do  several  things  of  different 
degrees  of  importance,  and  the  sum  of  five  hundred  dollars  wis 
made  payable  for  the  non-performance  of  any  or  either,  it  must 


Digitized  by  LjOOQiC 


April,  1854.]  OoTHEAL  v.  Talmaqe.  719 

be  a  penalty,  and  not  liquidated  damages.  This  doctrine,  in  the 
cases  in  which  it  is  asserted,  is  traced  to  the  cases  of  AMey  t. 
Weldon,  2  Bos.  &  Pol.  846,  and  Kemble  t.  Farren,  6  Bing.  141. 
But  I  do  not  understand  either  of  these  cases  as  establishing 
any  such  rule.  The  principle  to  be  deduced  from  them  is,  that 
where  a  party  agrees  to  do  several  things,  one  of  which  is  to  pay 
a  sum  of  money,  and  in  case  of  a  failure  to  perform  any  or 
either  of  the  stipiilations,  agrees  to  pay  a  larger  sum  as  liqui- 
dated damages,  the  larger  sum  is  to  be  regarded  in  the  nature 
of  a  penalty;  and  being  a  penalty  in  regard  to  one  of  the  stipu- 
lations to  be  performed,  is  a  penalty  as  to  aU.  In  Kemble  t. 
Farren,  supra,  Tindal,  C.  J.,  says  that  if  the  clause  fixing  the 
sum  for  liquidated  damages  ''had  been  limited  to  breaches 
which  were  of  an  tmcertain  nature  and  amount,  we  should  have 
thought  it  would  have  the  effect  of  ascertaining  the  damages 
upon  any  such  breach;"  thus  rejecting  the  doctrine  contended 
for  by  the  defendant's  counsel  in  the  present  case.  It  is  true 
that  the  doctrine  thus  contended  for  has  been  adopted  in  some 
English  and  in  several  American  cases:  hastily,  I  should  think, 
and  without  a  careful  examination  of  the  cases  from  which  it  is 
supposed  to  be  derived.  But  if  it  should  be  considered  as  having 
any  solid  foundation  in  principle,  it  should  be  applied  only  in 
subordination  to  the  general  rule,  which  requires  the  courts  in 
these,  as  in  all  other  cases,  to  carry  into  effect  the  true  intent 
of  the  parties.  It  should  never  be  applied  to  cases  like  the  pre- 
sent, where  the  amount  of  damages  is  uncertain  from  the  nature 
of  the  subject  itself;  and  incapable  of  proof,  not  only  from  that 
uncertainty,  but  from  the  circumstances  of  the  case  already 
stated,  and  where  for  these  reasons  there  was  a  necessity  for 
ascertaining  them  by  estimate,  by  the  parties  in  their  contract. 
The  only  plausible  ground  for  withholding  the  doctrine  in  any 
case  is,  that  the  party  might  be  made  responsible  for  the  whole 
amount  of  damages  for  the  breach  of  an  unimportant  part  of  his 
contract,  and  so  be  made  to  pay  a  sum  by  way  of  damages 
grossly  disproportionate  to  the  injury  sustained  by  the  other 
party.  Without  undertaking  to  deny  that  this  rule  maybe 
properly  applied  to  some  cases,  I  can  not  think  it  ought  to  be 
applied  to  the  present.  The  injustice  which  it  professes  to  avoid 
is  no  greater  than  that  which  is  tolerated  in  many  other  cases  for 
the  purpose  of  enforcing  a  faithful  performance  of  contracts.  A 
laborer,  for  instance,  who  agrees  to  work  by  the  month  or  by  the 
year,  his  wages  to  be  paid  at  the  end  of  the  term,  loses  by  oUr  law 
the  fruits  of  his  toil  if  he  fails  in  his  last  day's  work;  andafarmer 
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who  contracts  to  deliver  to  a  merchant  one  hundred  tons  of  hay, 
for  which  he  is  to  be  paid  when  the  whole  is  delivered,  and  de- 
livers ninety-nine  tons,  but  fails  in  delivering  the  last  load  to 
make  up  the  quantiiy,  can  recover  for  no  part  of  what  he  has 
delivered.  If  the  rigor  and  severity  of  this  role  can  be  justified,  | 
we  shall  have  no  difficidiy  in  reconciling  our  minds  to  the  pro- 
priety of  holding  that  the  surety  for  De  Forest  is  responsiblt^  in 
the  specified  amount  of  damages  for  the  non-performance  of  his 
contract,  and  in  declining  to  relieve  him  from  the  consequences 
of  a  breach  to  which  he  made  himself  liable  by  his  bond. 

Again:  this  is  an  action  upon  a  bond  in  the  penalty  of  one 
thousand  dollars,  conditioned  to  pay  five  hundred  dollars  in  a 
certain  event  therein  mentioned.  In  Fletcher  v.  Dyche^  2  T.  B. 
82,  Buller,  J.,  says:  **  Where  there  is  a  penalty  in  a  bond,  it  is 
strange  that  the  sum  mentioned  in  the  condition  should  be 
called  a  penalty."  And  Lord  Eldon,  in  Aalleyv.  Weldon^  mipra^ 
says  it  would  have  been  absurd  to  say  that  the  sum  mentioned 
in  the  condition  of  a  bond  and  secured  by  a  penally  should  it- 
self be  r^farded  as  a  penal  sum.  See  Smiih  v.  Smithy  4  Wend. 
468.  Whether  we  look  to  the  form  of  the  defendant's  contract, 
to  the  nature  of  his  engagement,  or  to  the  circumstances  in  rela- 
tion to  which  it  was  made,  we  find  the  intention  of  the  parties 
was  that  the  sum  expressed  in  the  condition  of  the  bond  should 
be  paid  for  a  breach  of  De  Foresfs  contract.  The  jury  having 
found  it  broken,  we  think  the  judgment  of  the  court  below 
should  be  a£Srmed. 

Allen.  J.,  conciurred  in  the  above  opinion,  but  thought  anew 
trial  sh^  ild  be  granted  on  the  ground  that  the  court  below  ened 
in  holding  that  the  breach  was  admitted. 

All  the  other  judges  concurred. 

Judgment  a£Srmed. 

What  are  Liquidatbd  Damages:  Note  to  BtumHUim  v.  Overton,  38  Aik 
Deo.  138,  oontaining  oollected  cases. 

Whxthxb  Stipulatbb  Sum  is  LiQuinATSD  Damaois  or  Mbbi  Pkk* 
ALTT:  See  exhaustive  note  to  Oraham  ▼.  Bkkham^  1  Am.  Deo.  331;  note 
to  Cwrry  v.  Larer,  49  Id.  489. 

Whsx  Damages  BETOim  Fekaiot  mat  be  Reoovebxd:  €frakam  v.  ^tk' 
ham^  1  Am.  Deo.  328. 

Cases  Showing  Stipitlated  Sum  to  be  Measure  of  Rbpabatiok  worn 
Failure  to  Perform  Cohtraot,  avd  not  Mere  Penai;tt:  TardeveoM  v. 
SmUh,  3  Am.  Deo.  727;  Pierce  v.  Fuller,  6  Id.  102;  Brooks  v.  J7tc66ord,8Id. 
164;  J7aiiit(toi»  y.  Overtois  38  Id.  136;  iHQer  v.  JTZUott,  00  Id.  476|  /hM0i  v. 
fimM  66  Id.  619. 
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Casks  Showing  Stipulated  Sum  to  bb  Pbnaltt,  and  not  Liqitidatbii 
Damages:  DennU  v.  CumminB,  2  Am.  Deo.  160;  Perkins  t.  Lyman^  6  Id. 
158;  Steams  v.  BarreU,  11  Id.  223;  Baird  t.  ToUher,  44  Id.  298;  Cfurry  t. 
Lorer,  49  Id.  486. 

Thb  pkinoipal  case  was  oitxd  in  Noyes  y.  PhUlips^  60  N.  T.  412;  S.  C, 
16  Abb.  Pr.,  N.  S.,  405;  Kemp  v.  Knickerbocker  Ice  Co.,  69  N.  Y.  68;  S.  C, 
51  How.  Pr.  37;  ColweU  v.  Lawrence,  24  Id.  326;  S.  C,  38  Barb.  647;  38  N. 
T.  74,  to  the  point  that  one  of  the  mles  of  construction  established  by  cases 
■imilar  to  the  principal  one  is,  that  the  courts  are  to  be  governed  by  the  in* 
tention  of  the  parties,  to  be  gathered  from  the  language  of  the  contract  itself 
tnd  from  the  nature  and  circumstances  of  the  case;  but  Church,  C.  J.,  in 
Noyee  v.  PhiUipe,  mipra,  refers  to  a  few  of  the  numerous  authorities  to  illus« 
trate  the  difficulties  experienced  in  this  respect  See  also  Maniee  v.  Brady, 
15  Abb.  Pr.  176;  SkiUe  t.  HamUUm,  3  Daly,  467;  Clement  v.  Ca»K,  21  N.  T. 
106;  ParmmB  v.  7*ay^,  12  Hun,  253;  CdweU  v.  FouUc;  36  How.  Pr.  320,  all 
citing  the  principal  case;  which  is  also  cited  in  Lampman  v.  Cochrcm,  16  N. 
T.  278;  QUe»  t.  Spaulding,  5  Hun,  458.  Prior  to  the  principal  case  it  was 
supposed  to  have  been  a  settled  principle  in  New  York,  that  when  a  sum  was 
stipulated  to  be  paid  for  the  non-performance  of  any  or  either  of  seyeral  dis* 
tinot  acts  which  a  party  had  agreed  to  perform,  it  was  to  be  construed  as  a 
penalty;  but  the  fixed  sum  will  now  be  considered  as  damages:  StapUs  ▼• 
Pwrher^  41  Barb.  652. 
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Hendeioeson  v.  Peoplb. 

[10  Nxw  ToBX  (0  8ku>km),  18.] 

OmauL  RuLB  is  that  All  Party  has  Said  Which  is  Rblbvamt  to 
QuBSTiONS  Involvbd  in  the  trial  is  admissible  in  evidence  against  him. 
The  exceptions  to  this  rule  are  where  the  confession  has  been  drawn  from 
the  prisoner  by  means  of  a  threat  or  a  promise,  or  where  it  is  not  volun- 
tary because  obtained  compulsorily  or  by  improper  influence. 

AirswKits  OP  Witness  Examined  at  Coroner's  Inquest,  before  any  crim- 
inal charge  has  been  made  or  process  issued  against  the  witness,  may  be 
proved  against  him  on  his  subsequent  trial  for  having  killed  the  deceased. 

lionvB — Evidence  that  Will  Madb  by  Woman's  Father  was  Scch 
as  greatly  to  disappoint  her  husband's  expectations  of  pecuniary  benefit 
from  his  marriage  to  her  is  competent  against  him  on  a  trial  for  murder- 
ing her.  Such  evidence  may  tend  to  show  a  motive  in  him  for  the 
killing. 

Wbit  of  error  to  reyiew  a  conviction  of  murder.  The  facts 
appear  from  the  opinions. 

John  K.  Porter,  for  the  plaintiff  in  error. 

HamiUon  Harris,  for  the  defendants  in  error. 

By  Court,  Parker,  J.  The  general  rule  is,  that  all  a  party  has 
said  which  is  relevant  to  the  questions  involved  in  the  trial  is 
admissible  in  evidence  against  him.  The  exceptions  to  this 
role  are  v^here  the  confession  has  been  drawn  from  the  prisoner 
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by  means  of  a  threat  or  a  promise,  or  where  it  is  not  Toluntar; 
because  obtained  compulsorilj  or  by  improper  influence.  It  in 
not  claimed  in  this  case  that  the  statement  in  question  was  ob- 
tained by  means  of  any  promise  or  threat,  or  by  any  inducement 
whatever;  nor  is  it  supposed  that  there  was  any  compulsion  or 
any  influence-affirmatiyely  exercised  upon  the  mind  of  the  pris- 
oner, beyond  what  is  sought  to  be  inferred  from  the  fact  tbathe 
was  required  to  testify  as  a  witness.  But  it  is  contended  that 
because  he  was  so  required  to  teqtify,  upon  a  general  inquiiy 
into  tlie  cause  of  the  death  of  his  wife,  his  statement  was  not 
Toluntaiy,  and  should  haye  been  excluded.  The  record  shows 
that  the  objection  a(  the  trial  was  placed  only  on  the  ground 
that  the  statement  was  not  yoluntaiy.  Hendrickson  was  not 
in  custody.  He  made  no  objection  to  being  sworn  as  a  witness 
or  to  answering  any  question  that  was  put  to  him.  He  was 
treated  in  eyery  respect  like  the  other  witnesses.  At  the  time 
of  his  examination,  no  circumstances  had  been  deyeloped  war- 
ranting a  suspicion  against  him.  The  post-mortem  examination 
did  not  take  place  till  the  next  day,  and  it  was  not  until  the 
second  day  after  his  testimony  before  the  coroner's  inquest  that 
he  was  arrested  under  a  warrant  issued,  not  by  the  coroner,  bat 
tj  a  police  justice  of  the  city  of  Albany.  His  statement  as  a 
witness  was  in  no  respect  an  admission  of  guilt.  On  the  oon- 
trary,  it  vma  a  denial  of  material  facts  attempted,  on  his  trial,  to 
be  established  by  other  witnesses.  His  testimony  was  calcth 
lated  to  wardofif  suspicion  from  himself,  not  to  attract  it  towards 
him.  The  question  presented,  therefore,  is  whether,  under  the 
circumstances,  the  statement  of  a  ydtness  is  to  be  excluded  on 
the  ground  that  it  was  not  yoluntarily  made.  Seyeral  English 
nisi  prius  decisions  were  cited  on  the  argument,  which  it  is 
necessary  to  examine. 

Merceron's  Case,  2  Stark.  866,  decided  in  1818,  was  an  indict- 
ment against  a  magistrate  for  haying  corruptly  and  improperly 
granted  licenses  to  public  houses,  which  were  his  own  property. 
Abbott,  J. ,  permitted  the  prosecution  to  proye  what  the  defendant 
had  said  in  the  course  of  his  examination  before  a  committee  of  the 
house  of  commons,  appointed  for  the  purpose  of  inquiring  into 
the  police  of  the  metropolis,  though  it  was  objected  that  the 
statement  had  been  made  under  a  compulsory  process  from  the 
bouse  of  commons,  and  that  the  declarations  were  not  volun- 
tary. In  the  case  of  Haworth,  4  Car.  &  P.  254,  decided  in  1830, 
it  appeared  that  before  the  prisoner  was  charged  or  suspected, 
a  person  named  Shearer  had  been  examinikl  on  the  charge  of 
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forgeiy,  and  that  the  prisoner  was  called  as  a  witness  and  his 
deposition  taken.  The  counsel  for  the  prosecution  proposed  to 
read  this  deposition  as  evidence  against  Haworth,  which  was 
objected  to.  Parke,  J.,  said:  "I  think  that  I  ought  to  re- 
ceive this  evidence.  The  prisoner  VTas  not,  when  he  made  this 
deposition,  charged  v^ith  any  offense,  and  he  mi^t,  on  that  as 
well  as  on  any  other  occasion  when  called  as  a  witness,  have 
objected  to  answer  any  question  which  might  have  a  tendency 
to  expose  him  to  a  criminal  charge;  and  not  having  done  so,  his 
dei>08ition  is  evidence  against  him." 

In  a  note  by  the  reporter  to  this  case,  it  is  said  that  in  a  case 
tried  at  Worcester,  where  it  appeared  that  a  coroner's  inquest 
had  been  held  on  the  body  of  A. ,  and  it  not  being  suspected  that 
B.  was  at  all  concerned  in  the  murder  of  A.,  the  coroner  had  ex- 
amined B.  upon  oath  as  a  vritness,  Parke,  J.,  would  not  allow 
the  dex>osition  of  B.,  so  taken  on  oath  on  the  coroner's  inquest, 
to  be  read  in  evidence  on  the  trial  of  an  indictment  afterwards 
found  against  B.  for  the  same  murder.  I  can  not  find  that  this 
anonymous  case  is  anywhere  reported  more  fully.  It  would  be 
much  more  satisfactory  to  know  the  particular  circumstances  of 
the  case,  and  the  grounds  for  the  decision.  Without  them,  it 
is  entitled  to  but  little  weight  as  authority.  And  so  it  seems  to 
have  been  viewed  by  Littledale,  J.,  in  the  case  of  Bex  v.  Clewee^ 
tried  before  him  during  the  same  year,  and  reported,  as  to  other 
points,  in  4  Car.  &  P.  221.  In  Mr.  Oreaves'  note  w,  2  Buss,  on 
Grimes,  7th  Am.  ed.,  860,  on  the  authority  of  his  manuscript 
notes,  he  says  the  grand  jury  asked  Littledale,  J.,  ''Can  evi- 
dence of  a  prisoner  who  v^as  examined  on  oath  before  the  cor- 
oner as  a  witness  be  admitted  as  evidence  against  the  same  per- 
son when  subsequently  indicted  for  the  murder  of  the  person  on 
whose  body  the  inquest  was  held?"  Littledale,  J.,  answered 
in  the  affirmative;  when  the  case  referred  to  in  the  anonymous 
note  being  mentioned,  the  judge  (Littledale)  directed  the  grand 
jury  to  receive  the  evidence,  and  leave  the  point  for  discussion 
on  the  trial. 

Tabby's  Case,  6  Car.  &  P.  630,  tried  in  1833,  was  an  indict- 
ment for  burglaxy.  Andrews,  for  the  prosecution,  proposed  to 
read  a  statement  made  upon  oath  by  the  prisoner  at  a  time  when 
he  v^as  not  under  any  suspicion.  Prendergast  objected  that  it 
was  a  violation  of  the  rule  of  law  which  held  that  a  prisoner 
could  not  be  sworn.  Yaughan,  B.,  said:  "  I  do  not  see  any 
objection  to  its  being  read,  as  no  suspicion  attached  to  the  party 
at  the  time.    The  question  is,  Is  it  the  statement  of  the  pri«< 
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oner  under  oaih?  Clearly  it  is  not;  for  he  was  not  a  prisoner 
at  the  time  he  made  it.'*  In  Bex  ▼.  Lewis,  6  Id.  161»  decided 
also  in  1833,  several  persons,  one  of  whom  was  the  prisoner, 
were  summoned  before  the  committing  magistrate  touching  the 
poisoning  of  C.  No  person  was  then  specifically  charged  with 
the  offense.  The  prisoner  was  sworn,  and  made  a  statement, 
and  at  the  conclusion  of  the  examination  she  was  committed  for 
trial.  It  was  held  that  this  statement  was  not  receiyable  in 
eTidence  against  the  prisoner.  Gurney,  B.,  said  this  case  was 
quite  distinguishable  from  that  of  Bex  t.  Tuibby,  supra,  and  that 
under  the  circumstances  he  should  haye  agreed  with  his  brother 
Yaughan;  ''but,"  he  said,  "  this  being  a  deposition  made  by 
the  prisoner  at  the  same  time  as  all  the  other  depositions  on 
which  she  was  committed,  and  on  the  very  same  day  on  which 
she  was  committed,  I  think  it  was  not  receivable.  I  do  not 
think  this  examination  perfectly  voluntary."  It  has  been  sup- 
posed the  prisoner  was  brought  before  the  magistrate  on  a 
charge  or  suspicion  of  guilt,  but  Mr.  Greaves  says  in  his  note, 
2  Russ.  on  Crimes,  7th  Am.  ed.,  857,  note  n,  that  he  was  coun- 
sel in  this  case,  and  that  the  prisoner  was  summoned  in  the  ordi- 
nary way,  as  a  person  who  could  give  some  evidence  touching 
the  matter,  and  not  because  any  suspicion  attached  to  her. 

In  Bex  V.  Davis,  6  Car.  &  P.  177,  also  decided  in  1833,  the 
daughter  had  been  examined  as  a  witness  before  the  committing 
magistrate  against  her  father,  and  was  then  committed  as  a  joint 
receiver  of  stolen  goods  with  him.  Her  statement  was  excluded 
as  evidence  against  her  on  her  trial,  by  Oumey,  B.,  on  the  same 
ground  as  in  Bex  v.  Lewis,  supra.  In  regard  to  this  case,  Mr. 
Greaves  says,  2  Russ.  on  Crimes,  7th  Am.  ed.,  857,  note  n,  that 
the  ground  of  the  decision  was,  not  that  there  was  a  suspicion  in 
the  mind  of  the  magistrate,  nor  even  that  the  prisoner  might  be 
aware  that  there  was  such  a  suspicion,  but  that  the  prisoner  had 
been  examined  on  oath  as  a  witness;  and  says  that,  after  the 
decision  in  the  late  case  of  Begina  v.  Wheater,  2  Moo.  Cr.  Caa. 
45,  to  which  I  shall  refer  hereafter,  it  may  be  doubted  whether 
that  was  a  sufficient  reason  for  rejecting  the  deposition.  In  Be- 
gina v.  Wheeley,  8  Car.  &  P.  250,  decided  in  1838,  a  party  who 
was  charged  with  murder  made  a  statement  before  the  coroner 
at  the  inquest,  which  was  taken  down.  The  paper  purported 
that  the  statement  was  made  on  oath.  Alderson,  B.,held,  on 
the  trial  of  the  party  for  murder,  that  the  .statement  was  not 
receivable,  and  that  parol  evidence  was  not  admissible  to  show 
that  no  oath  had  in  fact  been  administered  to  the  prisoner.    If 
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this  was  a  case  of  the  examination  of  a  prisoner,  and  not  of  a 
witness,  as  it  has  been  understood  to  be  by  commentators,  2 
Boss,  on  Crimes,  855,  860,  and  notes,  its  correctness  will  not 
be  questioned,  and  it  can  have  no  bearing  upon  the  question 
now  before  us.  The  next  case  in  order  of  time  was  Regina  t. 
Wheaier,  supra,  decided  in  1838,  which  was  an  indictment 
for  forgery.  On  the  trial,  before  Coleridge,  J.,  the  examina- 
tion of  the  prisoner,  previously  taken  on  oath,  as  a  witness, 
l^efore  the  commissioners  of  bankruptcy,  concerning  the  bills 
alleged  to  be  forged,  was  held  admissible  as  evidence  against 
him.  The  opinion  of  all  the  judges  was  desired  on  this  point* 
and  the  case  was  argued  before  all  the  judges  except  Parke,  J., 
and  Gumey,  B.,  who  held  that  the  evidence  had  been  properly 
received.  In  Begina  v.  Owen,  9  Car.  &  P.  83,  tried  in  1839, 
the  defendants  were  indicted  for  rape.  The  prosecution  offered 
to  prove  the  statements  made  by  Owen  on  oath,  at  the  inquest 
held  on  the  body  of  the  person  ravished,  while  the  defendants 
were  in  custody.  The  counsel  for  the  prisoner  admitted  that, 
where  witnesses  had  been  examined  voluntarily,  their  depositions 
might  afterwards  be  read  against  them,  but  objected  that  these 
defendants  were  in  custody,  and  cited  the  case  of  Wheeley,  where 
Baron  Alderson  rejected  the  deposition  because  it  was  on  oath 
and  taken  while  in  custody.  But  Williams,  J.,  said:  "  I  know 
that  my  brother  Alderson  did  so,  but  I  also  know  that  there  has 
been  a  reaction  in  opinion,  if  I  may  be  allowed  the  expression. 
I  shall  therefore  receive  the  evidence,  and  reserve  the  point,  if 
it  shall  become  necessary."  It  is  said  that  Baron  Alderson,  who 
had  tried  Wheeley's  case,  was  in  the  next  court  at  this  time,  and 
that  Williams,  J.,  had  consulted  with  him  in  an  earlier  part  of 
the  case:  Joy  on  Confessions,  62. 

In  Regina  v.  Owen,  9  Car.  &  P.  238,  the  same  defendants 
were  tried  in  1840  for  the  murder  of  the  person  ravished;  and 
Oumey,  B.,  refused  to  receive  in  evidence  the  depositions,  on 
oath,  of  the  prisoners  taken  before  the  coroner's  inquest,  though 
it  must  have  been  known  they  had  been  received  on  the  previous 
trial  of  the  same  prisoners  for  rape.  Baron  Oumey,  however, 
dted  Wheater's  case,  then  recently  tried  before  Coleridge,  and 
admitted  he  could  not,  on  principle,  see  the  distinction  between 
that  and  some  of  the  other  cases.  In  the  late  case  of  Regina  v. 
Sandys,  1  Car.  k  M .  345,  decided  in  1841,  the  prisoner  waa 
tried  for  murder,  and  Erskine,  J.,  admitted  in  evidence  her 
deposition  taken  at  the  coroner's  inquest,  and  reserved  the 
points  for  the  consideration  of  the  fifteen  judges.    All  the  de* 
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cisions  to  which  I  .have  referred,  except  that  in  the  case  of 
Wheater,  were  made  at  nisi  fyrius^  and  their  general  current  ia 
certainly  in  favor  of  the  admiseibilitj  of  the  evidence  in  question; 
but  to  give  them  or  any  of  them  much  weight  as  authority,  it  is 
necessary  to  understand  the  reasons  that  governed,  and  to  see 
on  what  principles  they  are  based.  Without  that,  decisions 
made  at  the  assizes,  necessarily  without  time  for  consultation 
and  examination,  can  avail  but  little  in  deciding  a  controverted 
question  of  law.  So  far  as  the  evidence  was  rejected  on  the 
ground  that  the  statement  was  on  oath,  as  in  the  case  of  Davis 
and  others,  it  must  now  be  regarded  as  settled  by  the  decision 
of  all  the  judges  in  Wheater's  case,  above  cited,  that  that,  of 
itself,  constitutes  no  objection.  Mr.  Joy,  in  his  treatise  on  the 
admissibility  of  confessions,  reviews  all  the  decisions  at  nin 
%)Tius  apparently  conflicting,  and  comes  to  the  conclusion  that 
the  decision,  by  all  the  judges,  in  Wheater's  case,  establishes 
the  principle  that  a  statement,  not  compulsory,  made  by  a  parly 
not  at  the  time  a  prisoner  under  a  criminal  charge,  is  admissiUe 
in  evidence  against  him,  although  it  is  made  upon  oath:  Joy  on 
Confessions,  sees.  8,  6SL 

It  is  now  regarded  as  a  weU-settled  rule,  and  recognised  in 
the  elementary  books,  that  where  a  witness  answers  questions 
upon  exam^iation  on  a  trial  tending  to  criminate  himself,  and 
to  which  he  might  have  demurred,  his  answers  may  be  used  for 
all  purposes:  2  Stark.  Ev.  50;  Boscoe's  Or.  Ev.  45.  Such  an- 
swers are  deemed  voluntary,  because  the  witness  may  refuse  to 
answer  any  question  tending  to  criminate  him:  1  Oreenl.  Ev., 
sec.  225.  If,  however,  he  should  be  compelled  to  answer,  after 
claiming  his  privilege,  his  answer  wiU  be  deemed  compulsory, 
and  can  not  be  given  in  evidence  against  him.  When  the  evi- 
dence offered  has  been  rejected  on  the  ground  that  the  statement 
was  made  when  the  prisoner  was  in  custody  charged  with  crime, 
as  in  Wheeley's  case  and  Owen's  case,  it  seems  to  me  clear  that 
it  was  properly  excluded,  because  these  were  cases  of  the  exam- 
ination of  a  prisoner,  not  of  a  witness.  In  such  cases  it  is  a 
judicial  examination,  and  it  should  not  be  on  oath,  and  certain 
precautions  for  the  protection  of  the  accused  are  always  to  be 
observed.  In  this  state  such  examinations  are  regulated  by 
statute:  2  R.  S.,  2ded.,  794.  But  neither  is  the  statute,  nor 
were  the  common-law  rules  of  which  it  is  declaratory,  applicable 
to  any  examination  except  that  of  a  person  brought  before  a 
magistrate  on  a  charge  of  crime.  All  other  examinations  are 
classified  as  extrajudicial:  1  Oreenl.  Ev.,  sec.  216,  and  are  to  be 
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conducted  like  other  cases  of  the  examination  of  witnesses.  It 
is  evident  that  in  deciding  the  case  of  Lewis,  above  cited,  the 
mind  of  the  presiding  judge  was  influenced,  to  some  extent,  by 
the  supposition  that  tiie  facts  peculiar  to  it  gave  to  the  testimony 
the  character  of  a  judicial  examination;  for  Baron  Oumey  lays 
stress  upon  the  facts  that  the  deposition  was  made  at  the  same 
time  as  all  the  other  depositions  on  which  she  was  committed. 
In  both  these  riesemblances  to  a  judicial  examination,  the  case 
of  Lewis  differs  from  that  now  before  us;  for  Hendrickson  was 
arrested  on  a  complaint  made  before  a  different  magistrate  and 
on  a  subsequent  day.  It  is  unnecessary,  therefore,  to  express 
an  opinion  as  to  the  soundness  of  the  reasons  given  by  Baron 
Oumey  for  his  decision  in  the  case  of  Lewis.  The  examination 
of  a  witness  before  a  coroner's  inquest  bears  even  less  resem- 
blance to  a  judicial  examination  than  that  taken  before  a  com- 
mitting magistrate  or  a  grand  jury.  A  coroner^s  inquest  may 
be  held  in  ^  cases  of  sudden  death;  but  an  examination  before 
a  committing  magistrate  or  a  grand  jury  takes  place  on  com- 
plaint made  that  a  crime  has  been  committed.  It  is  only  where 
a  person  is  charged  with  crime,  and  is  examined  with  regard  to 
the  truth  of  such  charge,  that  his  examination  can  be  considered 
judicial. 

In  the  case  of  the  State  ▼.  BrougJUon,  7  Ired.  96  [45  Am.  Dec. 
189],  decided  in  North  Carolina  in  1846,  where  the  grand  jury 
were  investigating  an  offense  with  a  view  to  discover  the  per- 
petrator, and  the  person  who  was  subsequently  indicted  was  ex- 
unined  before  them  on  oath,  and  charged  another  with  the 
commission  of  the  offense,  it  was  held  that  the  examination 
might  be  given  in  evidence  against  the  prisoner  on  the  trial  of 
his  indictment.  Buffin,  0.  J.,  said,  however,  that  if  the  evi- 
dence given  by  the  prisoner  had  been  a  confession  of  his  guilt, 
and  the  grand  jury  had  found  a  presentment  on  it,  the  court 
would  have  held  that  it  could  not  be  given  in  evidence  against 
him.  It  is  not  material  to  the  decision  of  this  case  to  inquire 
whether  the  chief  justice  was  right  or  not  in  the  distinction  he 
made  between  ^  confession  and  a  statement  not  a  confession, 
because  neither  in  that  case  nor  in  the  one  now  before  us  was 
there  any  confession.  Both  statements  tended  to.  turn  attention 
away  from  the  witness.  I  am  inclined,  however,  to  think  the 
chief  justice  erred  in  the  case  of  Broughton,.  in  the  reason  as- 
signed for  his  decision;  for  the  law  seems  to  be,  that  the  rule 
as  to  confessions  applies  not  only  to  direct  confessions,  but  to 
every  other  declaration  tending  to  implicate  the  prisoner  in  the 


( 


Digitized  by  LjOOQiC 


> 


728  Hendrickson  v.  People.  [New  York. 

crime  charged,  even  though  in  terms  it  is  an  accusation  of 
another,  or  a  refusal  to  confess:  1  Oreenl.  Ev.,  sec.  219,  note  2, 
and  cases  cited.  But  while  the  decision  in  the  case  of  Brough- 
ton  is  in  accordance  with  the  ruling  in  the  case  before  us,  the 
reason  given  for  that  decision,  if  it  be  erroneous,  does  not  con- 
flict with  such  ruling.  Independent  of  any  supposed  authority, 
I  do  Dot  see  how,  upon  principle,  the  eyidence  of  a  witness,  not 
in  custody  and  not  charged  with  crime,  taken  either  on  a  coro- 
ner's inquest  or  before  a  committing  magistrate  or  a  grand  jury, 
could  be  rejected.  It  ought  not  to  be  excluded  on  the  ground 
that  it  was  taken  on  oath.  That  reason  would  exclude  also  the 
statements  of  witnesses  on  the  trials  of  issues.  The  evidence  is 
certainly  none  the  less  reliable  because  taken  under  the  solem- 
nity of  an  oath.  No  injustice  is  done  to  the  witness,  for  he  was 
not  bound  to  criminate  himself,  nor  to  answer  in  regard  to  any 
circumstance  tending  to  do  so.  If  it  is  a  good  ground  of  ex- 
clusion, that  the  statement  was  made  as  a  witness  on  oath,  then 
the  rule  of  law  that  protects  a  witness  from  criminating  him- 
self is  of  no  value,  and  may  at  once  be  abrogated.  The  role  was 
adopted  upon  the  supposition  that  the  answer  might  be  intro- 
duced in  evidence  against  the  witness*  If  it  can  not  be,  the 
witness  has  no  longer  any  reason  for  claiming  his  privilege. 
Nor  can  the  exclusion  of  the  evidence  depend  on  the  question 
whether  there  was  any  suspicion  of  the  guilt  of  the  witness 
lurking  in  the  heart  of  any  person  at  the  time  the  testimony  was 
taken.  That  would  be  the  most  dangerous  of  all  tests,  as  weU 
because  of  the  readiness  with  which  proof  of  such  suspicion 
might  be  procured  as  of  the  impossibility  of  refuting  it.  Be- 
sides, the  witness  might  have  no  knowledge  of  the  existence  of 
any  suspicion,  so  that  his  mind  could  not  be  affected  or  his 
testimony  influenced  by  it.  It  is  only  when  he  is  charged  with 
crime,  and  examined  on  such  charge,  that  ther^is  good  reason 
for  treating  him  as  a  party  to  the  proceeding.  The  common 
law  has  been  as  tender  of  the  rights  of  witnesses  as  of  parties. 
It  is  the  policy  of  the  common  law  never  to  compel  a  person  to 
criminate  himself.  That  policy  secures  as  well  to  a  witness  as 
to  a  party  the  privilege  of  declining  to  answer.  The  former  is 
supposed  to  know  his  rights;  the  latter  is  to  be  specially  in- 
structed in  regard  to  them  by  the  presiding  magistrate.  But  if 
either  fail  to  avail  himself  of  the  privilege,  his  answer  is  deemed 
voluntary,  and  may  be  used  as  evidence.  It  is  only  upon  a  judicial 
examination,  viz.,  in  the  case  provided  for  by  statute,  when  the 
prisoner  is  brought  before  a  magistrate,  charged  with  crime. 
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that  the  preliminaries  required  by  the  statute  are  to  be  observed 
and  the  examination  taken  without  oath.  All  other  ezamina- 
tions  are  extrajudicial.  The  former  is  the  examination  of  a 
party;  the  latter,  of  a  witness.  In  all  cases,  as  well  before  coro- 
ners' inquests  as  on  the  trial  of  issues  in  court,  when  the  wit- 
ness is  not  under  arrest,  or  is  not  before  the  officer  on  a  charge 
of  crime,  he  stands  on  the  same  footing  as  other  witnesses.  He 
may  refuse  to  answer,  and  his  answers  are  to  be  deemed  volun- 
tary, unless  he  is  compelled  to  answer  after  having  declined  to 
do  so;  in  the  latter  case  only  wiU  they  be  deemed  compulsory , 
and  excluded.  Applying  tiiese  rules  to  the  case  before  us, 
Hendrickson's  answers  before  the  coroner's  inquest  were  volun- 
tary, and  were  properly  received  as  evidence  against  him. 

The  second  ground  on  which  the  prisoner  asks  a  reversal  of 
the  judgment  is,  that  the  will  of  Lawrence  Yan  Deusen,  the 
father  of  the  deceased,  was  improperly  admitted  in  evidence. 
This  evidence  was  received  as  bearing  upon  the  question  of 
motive.  If  *it  tended  in  the  least  to  show  that  the  prisoner  had 
been  disappointed  in  the  pecuniary  expectations  he  had  enter- 
tained from  his  alliance  with  the  family  in  not  being  able  to 
realize  them  till  after  the  death  of  his  wife's  mother,  and  then 
not  in  an  equal  proportion  with  the  brother;  or  if  it  tended  to 
show  how  little  property  he  might  expect  from  his  wife  if  she 
lived:  in  either  case,  whether  the  supposed  motive  was  resent- 
ment or  avarice,  it  was  properly  received.  It  was  competent  to 
show  whether  tiie  prisoner  would  gain  or  lose  by  the  death  of 
the  deceased,  and  to  compare  the  small  amount  expected  to  be 
realized  at  a  distant  day  with  the  intermediate  burden  of  her 
maintenance.  Taken  in  connection  with  the  previous  testi- 
mony,  tending  to  show  a  vrant  of  affection  on  the  part  of  the 
prisoner  tovnirds  his  wife,  this  evidence  was  clearly  admissible. 
Considerable  latitude  is  allowed  on  the  question  of  motive. 
Just  in  proportion  to  the  depravity  of  the  mind  would  a  motive 
be  trifling  and  insignificant  which  might  prompt  to  the  com- 
mission of  a  great  crime.  We  can  never  say  the  motive  was 
adequate  to  the  offense;  for  human  minds  would  differ  in  their 
ideas  of  adequv^,  according  to  their  own  estimate  of  the 
enormity  of  crimt^,  and  a  virtuous  mind  would  find  no  motive 
sufficient  to  justify  the  felonious  taking  of  himian  life.  I  think 
the  evidence  of  the  will  wbb  properly  received.  It  was  the  prov- 
ince of  the  jury  to  determine  the  weight  to  which  it  was  en* 
titled*    My  conclusion  is,  that  there  was  no  error  committed  on 
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the  trial,  and  fhat  the  jndgment  of  the  supreme  court  ehoiild 
beafi&rmed. 

RuGOLBS,  JoHNSOHy  "Desio,  and  Edwabds,  JJ.,  eoneuned. 

GABniNBB,  C.  J. ,  and  Selden,  J. ,  delivered  dissenting  opiniona 

Allen,  J.,  dissented. 

Judgment  affirmed. 

CovnessioN  Induced  bt  Delubxtb  Hope  oe  iMMUKnT  ebok  PunisH' 
MENT  will  not  be  received  in  evidence:  Stale  v.  OuUd,  IS  Am.  Dec.  404: 
OammonweaUh  v.  Knapp,  20  Id.  491;  nor  is  one  extorted  by  pain  or  made 
under  the  influence  of  hope  or  fear:  Hedor  v.  State,  22  Id.  454;  Fhuiley  v. 
Staie^  36  Id.  557;  StaU  v.  PhelpB,  84  Id.  672.  But  a  promise  or  threat  pro- 
ceeding from  one  who  had  no  authority  to  execute  it,  and  who  had  no  oontrol 
over  the  prisoner,  will  not  prevent  a  confession  made  under  such  circum- 
stances from  being  received  in  evidence:  SuUe  v.  Soper,  33  Id.  665. 

It  is  Impobtant  to  Inquibe  whetheb  Pabtt  Accused  of  crime  had  any 
motive  for  its  commission.  The  fact  that  a  person  accused  of  taking  a  sum 
of  money  had  purchased  a  number  of  lottery  tickets  before  the  money  was 
taken  is  admissible  in  evidence  against  him,  as  tending  to  show  a  motive  for 
the  taking:  Btdloch  v.  State^  54  Am.  Dec  369.    See  cases  in  note  to  this 


MonvE. — ^Evidence  that  the  accused  at  the  time  of  the  killing  proposed  sooa 
buying  some  land  is,  in  connection  with  other  testimony,  admissible  as  tend- 
ing to  show  a  motive  for  the  killing,  to  wit,  to  get  money:  Kennedy  v.  Peopie^ 
6  Abb.  Pr.,  K.  8.,  148;  8.  C,  89  N.  T.  254.  It  U  also  competent  for  the 
prosecution  to  prove  that  some  time  before  the  murder  was  committed  the 
deceased  had  complained  against  the  accused,  her  husband,  for  assault  and 
battery;  tiiis  upon  the  question  of  motive:  People  v.  McCatm,  3  Park.  Cr. 
S72-295.    In  each  of  the  above  cases  the  principal  case  was  cited. 

StATEMENTB    MaDE   BT  PbISONEB    UNDEB   OaTH  AT  CoBONEE's   iNQUEtt 

upon  the  body  are  admissible  against  bim  upon  hia  trial  for  the  murder, 
although  he  knew  at  the  time  he  was  sworn  that  it  was  suspected  that  the 
deceased  was  poisoned,  and  that  he  himself  would  probably  be  arrested  for 
the  crime,  and  was  informed  by  the  coroner  that  rumors  implicated  him  and 
that  he  had  a  right  to  refuse  to  testify:  TeacAout  V.  People,  41  K.  Y.  7.  In 
the  case  of  People  v.  MeMahon,  15  Id.  384,  an  exhaustive  consideration  ol 
the  principal  case  is  made,  and  a  conclusion  reached  which  is  hardly  coasist; 
ent  with  its  doctrine,  but  the  subsequent  case  of  TeadwiU  v.  People^  mtprot 
explains  away  the  reasoning  of  People  v.  McMahon,  enpra,  and  settles  the  law 
as  at  first  stated.  The  doctrine  of  the  principal  case  is  again  reaffirmed^ 
and  said  to  be  the  settled  law  of  the  state.  In  People  v.  Mcmtgemery,  18  Abb; 
Pr.  207-251.  In  this  case  the  court  held  that  the  statements  of  the  prisoner 
in  reference  to  the  crime  are  not  deprived  of  a  voluntary  character  by  the 
fact  that  they  were  made  while  he  was  in  custody, .  under  arrest  for  the 
offense.  A  similar  ruling  was  made  in  Murphy  v.  People^  68  N*  Y.  590l 
Where  the  existence  of  a  corrupt  intent  is  material,  it  is  proper  to  prova  tha 
antecedent  acts  and  declarations  of  the  accused  in  connection  with  the  rm 
^uUb:  Tuttle  v.  People,  86  Id.  431.  The  principal  case  is  cited  la  all  of  tb« 
sbove  cases. 
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Weibser  V.  Denison. 

[10  Nxw  TOBS  («  BxLDBic),  68.] 
NonOB  TO  AOBMT  TO  BB  NOTICB  TO    PbINCIPAL    MUST  BE   QlVWS   TO    Hill 

while  acting  in  the  oourse  of  his  employment. 

Bankbbs  abb  Pbbsumbd  to  bb  Famiuab  WITH  SioNATUBBB  of  their  cue- 
tomen  or  depoeitora,  and  are  retponmble  for  paying  forged  checka  par- 
porting  to  be  signed  by  them. 

Dbfositor  18  NOT  BouND  TO  ExAMiKB  Checkii  when  returned  by  the  bank 
on  the  periodical  balancing  of  his  book;  nor  does  his  neglect  to  do  so,  or 
his  confiding  the  duty  to  a  clerk  who  conceals  the  true  state  of  facts  from 
him  and  the  bank  officers,  render  the  balance  as  returned  by  the  bank 
obligatory  on  him,  or  estop  him  from  afterwards  proving  that  some  of 
the  checks  returned  by  the  bank  as  paid  were  forgeries. 

Appeal  from  a  judgment  of  the  New  York  superior  court.  A 
clerk  who  had  charge  of  his  employer's  bank  account  perpe- 
trated a  series  of  forgeries  of  checks,  which  he  was  able  to  con- 
ceal from  both  his  employer  and  the  bank  officers  by  reason  of 
the  fact  that  the  pass-book  and  the  checks  returned  whenever 
the  account  was  balanced  were  in  his  own  charge.  On  the 
death  of  his  employer  the  forgeries  were  discovered^  The  rep- 
resentatives then  demanded  payment  of  the  sums  that  had  been 
deposited,  less  the  true  checks  only.  The  bank  claimed  to  charge 
the  false  checks  ako,  chiefly  on  tiie  ground  that  the  depositor 
was  in  fault  for  not  examining  his  pass-book  and  returned  checks 
from  time  to  time,  the  doing  which  would  have  given  him  knowl- 
edge of  the  forgeries.  The  representatives  then  brought  this 
suit  against  the  bank,  in  the  name  of  its  president.  Under  in- 
stmctions  from  the  presiding  judge  that  the  bank  was  not  enti- 
tled to  charge  false  checks,  whether  paid  before  and  returned 
with  the  first  l)alanoing  of  the  book  qi^  afterward,*  the  jury  re- 
turned a  verdict  for  the  full  amount  claimed.  The  general  term, 
distinguishing  between  the  two  classes  of  checks,  directed  thai 
defendant  should  have  a  new  trial  unless  plaintiff  should  conr 
sent  to  reduce  the  amount  of  the  verdict.  He  did  so,  and  en- 
tered judgment  for  the  reduced  amount;  but  as  the  court  of 
appeals  held  that  the  reduction  rested  merely  upon  his  consent, 
the  details  as  to  that  branch  of  the  case  are  unimportant. 

Nicholaa  EiU,  jun.^  for  the  appellant,  the  bank  president. 

Edward  San/ord,  for  the  respondents,  the  representatives  of 
the  depositor. 

By  Oourt,  Allin,  J.  The  jury,  by  their  verdict,  pronounced 
the  checks  upon  which  the  money  in  dispute  was  paid  to  be 
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forgeries,  and  it  is  not  claimed  that  the  intestate,  Weisser,  after 
he  had  personal  knowledge  of  the  &cts,  did  any  act  bj  which 
he  made  them  his  own.  After  the  forgeries  were  discovered  by 
him  he  did  not  in  any  manner  recognize  Harlin,  the  forger,  as 
his  agent  for  drawing  the  checks.  The  original  payment  of  the 
checks  by  the  bank  was  in  their  own  wrong,  and  if  paid  to  an 
innocent  holder,  the  money  could  not  be  recovered  back:  Price 
▼.  Neale,  3  Burr.  1354;  Ooddard  ▼.  Merchants'  BanJe,  4  N.  Y.  147; 
Bank  of  Commerce  v.  Union  Bank,  3  Id.  230.  The  defense  in 
the  action  is  based  upon  the  alleged  negligence  of  Weisser  in 
omitting  to  examine  his  bank-book  after  it  had  been  settled  and 
balanced  by  the  bank  and  returned  with  the  canceled  vouchers, 
and  to  compare  them  with  his  check-book,  by  which  the  forger- 
ies might  have  been  earlier  detected.  But  I  can  find  no  princi- 
ple upon  which  this  defense  can  be  sustained. 

1.  The  intestate  was  not,  within  any  rule  of  law,  estopped  from 
alleging  that  the  signatures  of  the  checks  were  unauthorized; 
1.  He  did  no  act  to  give  currency  to  the  checks;  2.  He  did  no 
act  with  a  view  to  influence  the  conduct  of  the  defendants,  or 
by  which  they  were  influenced  and  induced  to  part  with  their 
property  or  change  their  position :  DeieU  v.  Odell,  3  Hill  (N.  Y.), 
215  [38  Am.  Dec.  628] ;  Fickard  v.  Sears,  6  Ad.  &  EL  469;  Canal 
Bank  v.  Bank  of  Albany,  1  Hill  (N.  Y.),  287. 

2.  The  most  that  can  be  claimed  is,  that  the  **  writing  up"  of 
the  bank-book,  debiting  in  it  the  forged  checks  and  returning 
the  book  with  the  vouchers,  was  the  statement  of  an  account  by 
the  bank,  and  that  Weisser,  by  retaining  the  account  after  a 
reasonable  time  for  its  examination  had  elapsed,  without  objec- 
tion, must  be  deemed  to  have  acquiesced  in  it  and  admitted  it 
to  be  correct,  and  is  equally  bound  by  it  as  by  an  account 
stated.  This  is  undoubtedly  the  result  of  his  omission  person- 
ally to  examine  his  account  and  take  seasonable  objections  to 
improper  items.  Still,  inasmuch  as  the  defendant  has  not,  by 
the  silence  of  Weisser,  been  induced  to  take  any  action  or  lost 
any  rights,  the  only  effect  of  this  is  to  cast  the  burden  of  proof 
upon  Weisser  and  his  representatives  to  show  fraud,  error,  or 
mistake  in  the  account.  It  is  not  conclusive,  but  merely  prima 
facie  evidence  of  the  dealings  between  the  parties:  MarUiaUan 
Company  v.  Lydig,  4  Johns.  377  [4  Am.  Dec.  289];  Sherman  v. 
Sherman,  2  Vem.  276;  Philips  v.  Belden,  1  Edw.  Ch.  1;  Kins- 
man V.  Barker,  14  Ves.  579;  Bullock  v.  Boyd,  2  Edw.  Ch.  293; 
Barrow  v.  Bhindander,  1  Johns.  Oh.  550.  At  law,  as  well  aa 
in  equity,  a  settled  account  may  be  impeached  by  proof  of  un« 
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fairness  or  mistakes  in  law  or  fact:  PerkvM  ▼.  Hart^  11  Wheat. 
237;  1  Story's  Eq.  Jur.,  sees.  528»  528»  629.  The  aoqniescenoe 
in  the  account  as  stated  can  be  of  no  more  binding  force  than 
an  express  admission  of  the  genuineness  of  the  signatures  to 
the  forged  checks  would  have  been;  and  yet  such  admission. 
made  in  good  faith,  would  not  have  concluded  the  party,  unless 
third  persons  had  been  induced  to  give  credit  to  the  checks  and 
part  with  value  upon  the  faith  of  such  admission:  HaU  t.  Huse^ 
10  Mass.  40;  Salem  Bank  y.  Gloucester  Bank,  17  Id.  1  [9  Am. 
Dec.  111]. 

3.  It  is  said  that  Harlin  settled  the  account  with  the  bank  as 
the  agent  of  Weisser,  and  that  the  agent  having  knowledge  of  the 
forgeries,  and  that  the  charges  in  dispute  were  based  upon  such 
forgeries,  the  principal  was  afiEected  by  the  knowledge  of  the 
agent,  and  must  be  deemed  to  have  acted  in  person,  with  full 
knowledge  of  all  the  facts,  and  thus  to  have  acquiesced  in  the 
payment  of  the  forged  checks  from  his  funds.  The  principle 
that  notice  to  an  agent  is  notice  to  the  principal  is  quite  famil- 
iar, but  is  only  applicable  to  cases  in  which  the  agent  is  acting 
in  the  course  of  his  employment.  Were  it  otherwise,  and  did  it 
extend  to  acts  unauthorized  and  outside  of  the  employment, 
whether  trespasses  or  even  felonies,  the  master  might  be  made 
responsible  for  all  acts,  whether  tortious  or  otherwise,  done  by 
his  servant  while  in  his  employ  or  acting  professedly  in  his  be- 
half, if  he  did  not  act  at  once  by  disclaiming  the  authority. 
The  servant  would  necessanly  have  knowledge  of  his  own  wrong- 
ful act,  and  within  the  rule  sought  to  be  applied,  the  knowledge 
of  the  servant  would  be  that  of  his  master;  and  if  the  latter, 
having  knowledge,  should  not  object,  he  might  be  deemed  to 
acquiesce.  He  would  thus,  by  a  legal  fiction,  be  charged  with 
the  tortious,  fraudulent,  or  even  felonious  act  of  his  servant. 
This  is  not  the  law:  Foster  v.  Essex  Bank,  17  Mass.  478  [9  Am. 
Dec.  168];  Lewis  v.  Bead,  13  Mee.  &  W.  884;  Ly(ms  v.  Martin, 
8  Ad.  &  El.  612;  Schmidt  v.  Blood,  9  Wend.  268  [24  Am.  Dec. 
143];  Vanderbilt  v.  Bichmond  Turnpike  Company,  2  N.  T.  479  [51 
Am.  Dec.  315].  Had  Harlin  in  fact  settled  with  the  bank,  his 
acts  in  respect  to  the  forged  papers  would  not  have  bound 
Weisser.  The  allowance  of  the  amounts  would  have  been  un- 
authorized, and  but  a  continuation  and  carrying  out  of  his  first 
offense,  and  no  more  obligatory  upon  his  employer  than  the  re- 
ceipt of  the  money  in  the  first  instance  at  the  counter  of  the 
bank.  Bankers  are  presimied  to  know  the  signatures  of  their 
customers,  and  they  pay  checks  purporting  to  be  drawn  by  them 
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at  their  peril.  If  thej  do  not  know  them  to  be  genuine,  thej 
must  take  time  to  ascertain.  The  debit  of  the  amounts  of  these 
checks,  not  being  authorized  by  the  checks  themselves,  can  not 
be  sustained  upon  the  authority  of  Harlin  in  the  settlement  of 
the  account.  There  being  no  drafts  or  authority  from  Weisser, 
the  bank  had  but  the  verbal  assent  of  Harlin  to  charge  upon 
settlement  these  amounts  to  the  account  of  Weisser,  and-  there 
is  no  pretense  that  Harlin  was  supposed  to  have  authority  to 
bind  Weisser  to  that  extent  or  in  that  manner. 

But  there  was  no  settlement  with  the  bank  except  such  aa 
resulted  from  the  acquiescence  of  the  plaintiffs'  intestate  in  the 
account  by  his  silence.  The  examination  of  the  account  by 
Harlin  was  not  a  transaction  with  the  bank,  or  in  which  they 
had  any  interest  or  of  which  they  had  any  knowledge.  It  was 
a  matter  between  Weisser  and  his  clerk  for  the  information  of 
the  former,  and  whether  faithfully  or  honestly  done  is  not  ma- 
terial to  the  defendant.  Weisser  did  not  obtain  the  desired 
information,  but  is  in  no  worse  situation,  and  the  defendant  is 
in  no  better,  than  if  no  examination  had  been  atteinpted,  and  in 
such  case  it  would  not  have  been  claimed  that  he  would  have 
been  concluded  by  the  account  and  his  omission  to  examine  it. 
The  business  was,  in  truth,  transacted  in  the  usual  and  ordinaiy 
way,  and  no  negligence  can  attach  to  Weisser  in  the  premises. 
In  ManhcUtan  Company  v.  Lydig,  A  Johns.  877  [4  Am.  Dec. 
289],  a  book-keeper  in  the  bank,  having  charge  of  the  ledger 
and  whose  business  it  was  to  copy  entries  from  the  tell^s 
cash-book,  received  money  from  a  customer  to  deposit,  entered 
the  account  in  the  ledger  and  afterwards  in  the  dealer's  cash- 
book,  but  embezzled  the  money.  The  bank-book  of  the  dealer 
was  balanced  and  settled  three  times,  twice  by  the  dishonest 
book-keeper  and  once  by  another  clerk,  after  the  credits  had 
been  entered  therein  and  before  the  fraud  was  discovered, 
although  a  critical  examination  of  the  books  of  the  bank  would 
have  disclosed  the  fraud  at  any  time.  It  was  held  that  the  bank 
was  not  liable,  but  tbat  the  depositor  must  suffer  the  loss,  and 
that  there  was  no  want  of  diligence  on  the  part  of  the  bank.  If 
a  settlement  with  the  defendant  can  be  predicated  upon  the  act  of 
Harlin  in  examining  the  bank-book  of  Weisser,  then  the  bank, 
in  the  case  cited,  should  have  been  concluded  by  the  acts  of  iti 
clerks  in  stating  the  account  with  its  customers.  Mere  lapse  of 
time  in  the  abstract,  however  long,  will  not  bar  the  right  of  the 
parly  to  allege  the  forgery,  provided  he  does  it  within  a  reason- 
aMe  time  after  it  is  discovered:  Canal  Bank  v.  Bank  of  Albany, 
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1  Hill  (N.  Y.),  287.    Lapse  of  time  between  the  payment  of  the 
checks  and  the  discovery  of  the  forgeries  is  all  there  is  upon  which 
the  defendant  can  rely  in  this  action,  and  that  can  not  avail  him 
as  a  defense  to  the  action.    I  see  no  reason  why  the  judgment  of 
the  supreme  court  at  the  trial  term,  for  the  full  amount  of  the 
verdict,  should  not  have  been  affirmed;  and  as  the  relinquish- 
ment of  a  part  of  the  verdict  by  the  plaintiffis,  the  whole  of  ^ 
which  they  were  entitled  to  retain,  whether  done  upon  their                       I 
own  motion  or  otherwise,  can  not  prejudice  the  defendant,  the  ^ 
judgment  below  should  be  affirmed 

Johnson,  J.  The  plaintiffs  had  a  verdict  on  the  trial  for  one 
thousand  eight  hundred  and  ninety-six  dollars  and  ninety-nine 
oents.  Upon  the  defendant's  appeal  to  the  general  term  of  the 
superior  court,  in  which  the  suit  was  pending,  a  new  trial  was 
ordered  unless  the  plaintiffs  would  consent  that  the  damages 
should  be  reduced  to  one  thousand  three  hundred  and  eighty- 
five  dollars  and  fifty  cents;  upon  such  consent,  a  new  trial  was 
to  be  denied,  without  costs  of  the  appeal.  The  plaintiffs  con- 
sented to  the  deduction,  and  a  new  trial  was  accordingly  de- 
nied. The  defendant  has  appealed  to  this  court,  and  now  insists 
that,  as  the  general  term  decided  that  an  error  had  been  com- 
mitted upon  the  trial,  and  the  case  was  there  upon  a  bill  of 
exceptions,  and  the  damages  were  assessed  generally,  the  court 
were  bound  to  grant  a  new  trial  absolutely.  The  record  affords 
no  means  by  which  we  could  determine  what  grounds  or  what 
data  were  adopted  by  the  court  below  in  fixing  the  amount  of 
the  deduction  to  which  the  plaintiffs  were  required  to  consent 
to  avoid  a  new  trial;  and  we  should  probably  feel  compelled  on 
this  ground  alone  to  order  a  new  trial,  had  not  the  plaintiffs 
furnished  a  complete  answer  to  the  objection,  by  maintaining, 
as  we  think  they  have  successfully  maintained,  that  the  ruling 
of  the  court  below,  at  the  trial,  was  correct.  Weisser,  the 
plaintiffs'  intestate,  had  for  a  long  period  kept  a  bank  account 
with  the  defendant.  Between  the  twenty-eighth  of  Januaiy, 
1838,  and  the  time  of  his  death,  the  twenty-eighth  of  August, 
1849,  he  had  deposited  with  the  bank,  to  his  own  credit, 
and  received  credit  for  two  hundred  and  ninety-six  thousand 
six  hundred  and  one  dollars  and  eighty-six  cents.  Dur- 
ing the  same  i^eriod  the  bank  had  paid  out,  upon  checks 
f^urporting  to  be  signed  by  him,  two  hiindr^  and  ninetv-five 
^ousand  four  hundred  and  fifty-one  dollars  and  thirty-six 
*-4nt8.     Of  these  checks,  which  were  several  hundiped  in  num« 
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ber,  fifty-one,  amounting  in  all  to  five  hundred  and  eighfy-nine 
dollars  and  twenty  cents,  were  not  signed  by  Weisser  or  by  his 
procuration,  but  were  forgeries  of  bis  name.  If  the  case  stopped 
here,  the  plaintiffs  would  clearly  be  entitled  to  recover  the  whole 
amount  claimed:  ffall  v.  Fuller,  5  Bam.  &  Cress.  750.  It,  how- 
ever, further  appears  that  during  the  period  above  mentioned 
Weisser's  bank-book  was  several  times  written  up  and  balanced 
by  the  bank;  that  pn  each  of  those  occasions  all  the  checks 
which  the  bank  had  paid,  as  drawn  by  Weisser,  were  charged 
to  him  in  his  bank-book,  and  that  all  such  checks,  as  well 
the  foiged  checks  as  the  genuine,  were  returned  with  the  bal- 
anced bank-book.  All  Weisser's  bank  business  was  transacted 
by  his  clerk,  one  Harlin,  who,  on  each  of  the  occasions  referred 
to,  received  the  balanced  bank-book,  and  the  returned  checks 
from  the  bank.  It  likewise  appe^ed  that  Weisser  did  not  ex- 
amine the  returned  checks  and  the  statement  of  the  accounts, 
as  shown  in  the  balanced  bank-book,  but  directed  Harlin  to 
make  such  examination,  and  that  attending  to  that  part  of 
Weisser's  business  was  in  the  course  of  Harlin's  regular  em- 
ployment. It  appeared  that  twelve  of  the  forged  checks  were 
paid  to  other  banks,  by  which  they  were  presented,  and  it 
did  not  appe^  to  whom  any  of  the  other  forged  checks  were 
paid.  The  forgeries  were  committed  by  Harlin,  in  whom  Weis- 
ser reposed  entire  confidence.  As  soon  as  Weisser  discovered 
that  there  was  something  vnrong  about  his  bank  account,  he 
communicated  it  to  the  bank,  as  he  did  also  the  fact  that  for- 
geries had  been  committed,  as  soon  as  he  discovered  them. 
Upon  the  discovery  of  the  forgeries,  Harlin  absconded,  and  the 
fifty-one  forged  checks  were  found  in  his  trunk  at  his  rooms. 
None  of  them  were  entered  in  Weisser's  check-book.  Upon 
this  state  of  facts,  the  defendant  insisted  at  the  trial  that  Weis- 
ser, by  neglecting  to  examine  the  checks  and  bank  account  upon 
the  return  of  the  bank-book,  written  up  and  balanced  by  the 
bank,  had  adopted  the  checks  as  his  own,  and  that  by  reason  of 
his  negligence  in  that  respect  the  plaintiffs  could  not  recover 
from  the  bank  the  amount  of  the  forged  checks. 

The  plaintiffs'  case  may  be  considered:  1.  As  to  those  checks 
which  were  paid  prior  to  the  first  balancing  of  the  bank-book 
and  return  of  checks;  and  2.  As  to  the  checks  afterwards  pre- 
sented and  paid.  As  to  the  first  class  of  checks,  the  plaintiffis 
have  shown  the  money  of  their  intestate  in  the  defendant's 
hands;  and  the  defendant,  in  discharge  of  that  liability,  wholly 
tails  to  show  any  order  or  authority  of  Weisser  to  snake  p^jr- 
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meut  upon  the  checks  in  question.  They  were  not  instmmenti 
upon  which,  even  if  genuine,  the  bank  could  erer  have  main- 
tained any  action  against  Weisser.  They  did  not,  upon  their 
face,  import  any  obligation  from  Weisser  to  the  bank.  When 
they  were  returned  to  him  they  were  not  presented  to  him  for 
payment,  for  they  did  not  import  any  promise  by  him  to  pay, 
but  as  vouchers  for  payments  already  made  and  charged  to 
Weisser  in  the  bank-book.  The  entry  of  debits  for  payments 
made  in  a  bank-book,  and  striking  a  balance,  is  undoubtedly  a 
statement  of  the  account,  and  the  delivery  of  it  to  the  dealer, 
and  his  retention  of  it  without  objection,  as  in  other  cases  of 
accounts  rendered,  gives  to  this  statement  of  accounts  the  char- 
acter of  a  stated  account.  But  a  stated  account  is  liable  to  be 
opened  by  evidence  of  fraud  or  of  mistake;  and  when  the  pay- 
ments represented  by  the  checks  in  question  were  sworn  by 
Weisser's  representatives  not  to  have  been  made  to  him  or  by 
his  order  or  authority,  the  proof  of  payment  afforded  by  the 
stated  account  was  overthrown,  and  Weisser's  right  to  the  money 
remained  unaffected.  The  second  class  of  checks  are  subject  to 
precisely  the  same  observations;  and  as  to  the  amount  claimed 
by  the  defendant  on  account  of  the  payment  of  them,  the  de- 
fendant can  not  retain  it  unless  a  right  has  accrued  to  the  de- 
fendant from  Weisser's  not  having  detected  the  forged  checks 
returned  upon  the  earlier  balandngB  of  his  bank-book  under  the 
circumstances  before  stated.  That  these  do  not  amount  to  a 
ratification  of  Harlin's  forging  his  name  is  plain,  for  there  can, 
ordinarily,  be  no  ratification  of  that  of  which  a  party  is  igno- 
rant. Batification  implies  at  least  a  knowledge  that  there  is  or 
may  be  something  to  ratify.  The  circumstances  must  then  have 
effect,  if  they  have  any  effect,  upon  the  ground  of  negligence  in 
a  duly  which  he  owed  to  the  bank,  whereby  they  have  beenmi9- 
led  and  induced  to  pay  the  checks  in  question.  The  most  which 
can  reasonably  be  said  is,  that  if  Weisser  had  detected  the  for- 
geries and  communicated  the  fact  to  the  bank  upon  the  return 
of  the  checks  upon  the  first  balance  of  his  bank-book,  the  bank 
would  have  been  stimulated  to  increased  vigilance  in  the  dis- 
charge of  a  duty  which  they  owed,  not  to  Weisser,  but  to  them- 
selves, for  it  was  not  Weisser's  money  which  they  paid  out,  but 
their  own.  They  were  indebted  to  Weisser  generally  for  money 
in  their  hands,  and  they  could  only  discharge  that  indebtedness 
by  payment  to  him  or  by  his  authority.  The  duty  and  the  risk 
of  ascertaining  when  they  were  about  to  pay  out  money,  that  it 
was  being  paid  upon  competent  authority,  was  upon  them,  just 
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as  in  all  other  cases  it  is  upon  a  debtor  to  see  to  it  that  he  pajt 
his  creditor,  and  not  some  one  else  without  the  creditor's  author- 
ity. Upon  the  mere  ground  of  the  forgery  there  was  no  more 
propriely  in  charging  the  money  paid  to  Weisser  than  if  any- 
body else's  name  had  been  forged,  or  than  if  payments  on  some 
one  else's  genuine  checks  had  been  charged  to  him. 
The  defendant's  proposition,  when  closely  examined,  is  not 
U  that  Weisser  has  done  anything  which  facilitated  or  contributed 

to  a  fraud  upon  the  bank,  but  that  he  has  omitted  to  do  that 
which,  if  he  had  done  it,  would  have  enabled  him  to  put  them 
on  their  guard  against  frauds  with  which  the  connection  of  his 
name  was  only  an  accidental  circumstance,  to  which  no  act  of 
his  had  in  any  degree  contributed,  and  against  which  he  was 
under  no  peculiar  obligation  to  guard  them.  Whatever  loss  the 
bank  has  sustained,  it  has  suffered  from  its  own  n^ligence  or 
want  of  skill  in  a  matter  as  to  which,  in  the  first  instance,  it 
and  it  only  was  bound  to  exercise  skill  and  diligence.  To  this 
loss  no  act  of  Weisser  has  contributed.  He  was  guilty  of  no 
bad  faith.  He  has  violated  no  duty  which  he  owed  to  the  bank, 
and  is  in  no  way  responsible:  Manhattan  Company  v.  Lydig,  4 
Johns.  377  [4  Am.  Dec.  289];  Smith  v.  Mercer,  6  Taunt.  76; 
Young  v.  Orote,  4  Bing.  253;  Johnson  v.  Windle,  8  Bing.  N.  C. 
225;  Bank  of  Commerce  v.  Union  Bank,  3  N.  Y.  230;  Canal  Bank 
V.  Bank  of  Albany,  1  Hill  (N.  T.),  287.  He  had  a  right  to 
assume  that  the  bank  had  discharged  its  own  duly  to  itself  (if 
indeed  he  was  bound  to  make  any  assumption  upon  the  subject), 
and  was  not  bound  to  conceive  it  possible  that  the  bank  had 
charged  him  with  money  which  had  not  been  paid  upon  lus 
order.  He  was  under  no  contract  with  the  bank  to  examine 
with  diligence  his  returned  checks  and  bank-book.  In  contem- 
plation of  law,  the  book  was  balanced  and  the  checks  returned 
for  his  protection,  not  for  theirs;  and  when  he  failed  to  examine 
it,  the  whole  consequence  was  that  the  burden  of  proof  was 
shifted.  He  became  bound  to  show  that  the  account  was 
wrongly  stated.  This  right  he  preserved  so  long  as  his  claim 
was  not  barred  by  the  statute  of  limitations.  The  case  com- 
pletely negatives  any  imputation  of  participation  by  Weisser,  in 
the  fraud  perpetrated  upon  the  bank.  That  would  have  intro* 
duced  a  new  element  into  the  case,  and  would  have  led  to  a 
different  result. 

All  the  judges  concurred. 

Judgment  affirmed. 
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HonoB  TO  AomT  n  Konci  to  his  Pbincipal:  Doe  exdem.  RepMU  t. 
ingorsoU^  49  Am.  Deo.  57.  This  rale  with  all  its  limit»tioDS  ii  diacaaied  ia 
the  note  to  Bank  of  PiUsburgh  ▼.  Whitehead,  36  Id.  188.  Kotioe  to  an  agent 
given  to  him  during  the  progress  of  the  very  transaction  about  which  he  is 
employed  is  notice  to  the  principal:  Jio$$  y.  Houston,  59  Id.  231,  and  note 
This  decision  also  affords  a  very  nice  illustration  of  a  case  in  which  this  rule 
does  not  apply. 

SiONATUBB — ^FoBOBBiES. — ^By  accepting  a  bill  of  exchange,  the  acceptor  ad- 
mits the  genuineness  of  the  signature  of  the  drawer,  and  if  such  signature 
toms  out  to  be  a  forgery,  the  acceptor  will  nevertheless  have  to  pay  it  Id 
tkxot  of  a  bona  fide  holder  for  value,  and  without  notice:  SaU  Springs  Bank 
T.  Syraatue  Sarnnge  IneL,  82  Barb.  101.  So  io  an  action  by  a  depositor  against 
»  bank  for  the  amount  of  a  deposit,  it  is  no  defense  on  the  part  of  the  bank 
to  produce  a  paid  check,  drawn  by  plaintifiT  to  the  order  of  a  certain  firm, 
and  indorsed  by  them,  if  such  indorsement  is  a  forgery:  Morgan  v.  Bank  qf 
StaU  <tf  New  York,  11  K.  T.  404;  Welsh  v.  German  Am.  Bank,  73  Id.  424. 
A  depositor  owes  no  duty  to  a  bank  requiring  him  to  examine  his  pass-book 
or  retam  checks  with  a  view  to  the  detection  of  forgeries  in  the  indorse- 
ments; he  has  a  right  to  assume  that  the  bank  before  paying  his  checks  will 
ascertain  the  genuineness  of  the  indorsements:  Welsh  v.  Oerman  Am.  Bank, 
mpra;  Ihtnk  v.  Ohemieal  Nat.  Bank,  45  N.  T.  Sup.  Ct.  452.  All  of  the 
above  oases  cite  the  principal  case. 

Skttlbmxnt  of  AooomiT^PASS-BOOK — EsTOPPBL. — ^The  rule  of  the  prin- 
cipal case»  that  the  only  effect  of  a  bank's  balancing  a  depositor's  pass-book, 
And  then  returning  it  balanced  with  the  paid  checks  of  the  depositor,  and  of  the 
depositor  not  questioning  the  accuracy  of  the  balance  until  a  long  time  after- 
wards, when  he  discovers  an  error  in  addition,  or  that  the  bank  charged 
aim  with  forged  checks,  would  be,  unless  the  bank  has  by  his  silence  been  in- 
duced to  take  any  action,  or  lost  any  right,  to  cast  on  the  depositor  the  burden 
if  proving  fraud,  error,  or  mistake  in  the  account,  and  if  he  establishes  the 
«ame  he  will  be  entitled  to  recover  the  balance  which  the  correction  thereof 
shows  to  be  due  him,  has  been  adopted  in  Frank  v.  Chemieal  Nat.  Bank,  37 
K.  T.  Sup.  Ct.  26;  S.  C,  45  Id.  452;  and  Welsh  v.  Oerman  Am.  Bank,  73 
Id.  424;  sll  relying  upon  the  authority  of  Weisser  v.  Denison. 

AoKVOT. — A  principal  is  bound  by  the  acts  of  his  agent  or  clerk,  and  is 
iffBcted  by  notice  to  Mdd  agent  or  clerk  only  so  far  as  he  was  acting  in  the 
coarse  of  his  emplo3rment  and  not  exceeding  his  authority:  Verona  Central 
Cheese  Co.  t.  Murtaugh,  50  K.  Y.  316;  Frank  v.  Chemieal  Nat.  Bank,  45  N. 
Y.  Sup.  Ct  452;  Manning  v.  Keenan,  9  Hun,  692;  Spadone  v.  Manoel,  2 
Daly,  265;  Oetman  v.  Second  Nat.  Bank,  23  Hun,  503. 


i 


Hathaway  v.  Bennett. 

110  New  Tobx  (6  Skldxm),  108.] 

OKDiSAxr  CoNTaAor  bxtwkbn  Publishbb  and  Papbb-oabrixb,  by  which  the 
publisher  of  a  newspaper,  in  consideration  of  a  carrier's  efforts  to  sell  the 
paper,  engages  to  furnish  him  exclusively  with  copies  to  sell  over  a  cer- 
tain route,  if  it  does  not  stipulate  for  any  definite  term,  may  be  termi- 
nated by  either  party  without  notice  unless  one  is  required  by  the 
ooDtraot.  The  publisher  is  not  liable  to  an  action  on  behalf  of  the  oai^ 
lier  for  rafoaing  to  famish  oopies  farther,  and  supplying  them  to  i 
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AmAL  from  a  jadgment  of  diBmiBBftl  of  complamt.  Plaintiil 
bought  from  one  Winyates  the  good  will  of  his  route  as  a  car* 
rier  of  the  New  York  Herald,  and  served  it  until  he  was  pre- 
vented from  continuing  to  do  so  by  the  refusal  of  defendant, 
the  proprietor,  to  furnish  him  with  copies  of  the  paper.  He 
brought  this  action  for  damages  for  the  refusal.  Other  facts 
appear  by  the  opinion. 

Dudley  Fields  for  the  appellant,  the  carrier. 

Edward  Sanford^  for  the  respondent,  the  publisher. 

By  Court,  Oabdineb,  C.  J.  The  only  question  is  whether  the 
evidence  in  connection  with  the  pleadings  established  a  case 
proper  for  the  consideration  of  a  jury.  The  contract  stated  in 
the  complaint  is  somewhat  peculiar  in  its  character.  It  binds 
the  defendant  for  an  indefinite  period  to  supply  the  plaintiff  ex- 
clusively with  newspapers  for  a  particular  district,  for  a  stipu- 
lated sum,  and  of  course  to  withhold  them  from  all  others 
during  the  existence  of  the  agreement;  while  the  carrier  was  at 
liberty  to  abandon  the  contract  at  pleasure,  without  subjecting 
himself  to  any  liability  to  the  editor  for  his  non-performanoe. 
The  defendant  was  obliged  to  keep  up  his  establishment  and 
continue  the  paper,  although  his  own  interest  and  that  of  the 
public  might  require  its  discontinuance,  while  the  plaintiff  could 
treat  the  privilege  of  distributing  the  newspaper  as  properly, 
and  dispose  of  it  at  will,  and  transfer  all  his  rights  to  an  assignee, 
without  the  assent  and  against  the  will  of  the  proprietor.  It 
must  be  concluded  that  there  was  no  mutuality  in  such  an  ar- 
rangement. No  express  contract  to  that  effect  is  pretended^ 
and  it  is  to  be  implied,  if  made,  from  the  fact  that  the  supposed 
privilege  of  vending  or  serving  the  paper  in  a  particular  district 
was  the  subject  of  sale  and  purchase  among  the  carriers  them- 
selves, to  the  knowledge  of  the  defendant.  These  sales,  it  is 
obvious  from  the  circumstances  disclosed,  were  of  the  probabil- 
ity or  chance  that  the  business  of  the  establishment  would  con- 
tinue to  be  conducted  as  theretofore,  and  that  the  assignee 
would  stand  upon  the  same  footing  as  the  previous  carrier,  be- 
cause it  vTas  indifferent  to  the  defendant  what  person  purchased 
his  paper  and  supplied  a  given  district,  provided  the  number  of 
copies  disposed  of  was  the  same.  There  was  nothing  in  all  this 
resembling  a  contract  for  an  exclusive  privilege  between  the 
proprietor  and  the  carrier.  The  nature  of  the  business  repels 
any  such  presumption.  It  was  conducted  upon  the  cash  system. 
The  paper  was  sold,  as  the  witnesses  inform  us,  to  whoever  would 
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pnrohase,  and  the  vendor  had  the  right  to  give  or  sell  his  prop* 
erty,  like  an  article  of  merchandise,  whenever  or  wherever  he 
could  find  a  purchaser.  That  one  carrier  would  abstain  from 
encroaching  on  the  district  of  another  is  probable,  for  such  was 
their  interest;  but  that  no  such  respect  was  paid  to  their  sup- 
posed rights  by  others  is  apparent  from  the  fact  that  boys  were 
in  the  practice  of  vending  the  papers  all  over  the  city.  No 
complaint  on  this  account  was  ever  made  to  the  proprietor  of 
the  paper.  This  would  have  been  the  natural  course  had  the 
carriers  supposed  that  their  privileges  rested  in  contract.  But 
the  only  method  of  ridding  themselves  of  this  interference  which 
seems  to  have  occurred  to  them  was,  as  one  of  them  stated,  to 
**  scare  them  off."'  There  can  be  no  doubt  that  these  boys  had 
as  perfect  a  right  to  sell  their  papers  in  the  fifteenth  ward  as  the 
carrier  or  the  proprietor  of  the  Herald  himself. 

On  the  whole,  I  agree  fully  with  the  learned  judge  who  pre- 
sided at  the  trial,  that  there  was  no  fact  established  by  the  an- 
swer or  the  evidence  from  which  a  contract  could  be  implied 
according  to  the  allegations  of  the  plaintiff.  The  complaint 
was  therefore  properly  dismissed,  and  the  judgment  of  the  supe- 
rior court  should  be  a£Brmed. 

Pabkxb,  J.  It  is  not  claimed  that  there  was  any  express 
agreement  with  the  defendant,  nor  does  it  even  appear  that  ke 
had  any  personal  knowledge  of  the  transaction  between  Win- 
yates  and  the  plaintiff.  But  a  contract  is  sought  to  be  implied 
from  the  fact  that  the  defendant's  agents  at  the  o£Sce  continued 
to  deliver  papers  to  the  plaintiff  as  the  carrier  for  the  fifteenth 
ward,  on  the  same  terms  as  to  his  predecessor,  for  more  than 
two  years  after  the  route  was  purchased  from  Winyates.  It  is 
insisted  that  this  was  a  recognition  of  a  right  in  the  plaintiff  to 
the  route,  and  that  it  was  a  violation  of  that  right  to  employ 
another  carrier  upon  the  route  in  the  place  of  the  plaintiff. 
The  fact  that  the  plaintiff  paid  five  hundred  and  seventy-five 
dollars  for  the  route  imposed  no  obligation  upon  the  defendant. 
The  defendant  was  in  no  respect  a  party  to  that  contract,  but 
was  in  fact  entirely  ignorant  of  it;  and  unless  Winyates  birn«^lf 
had  some  right  as  against  the  defendant,  which  is  not  shown, 
he  could  transfer  none  to  the  plaintiff.  If  it  was  in  Winyates 
a  mere  privilege  or  expectation,  or  if  it  was  even  a  contract, 
terminable  at  the  pleasure  of  the  defendant,  it  could  certainly 
be  no  more  in  the  plaintiff.  It  established  nothing  as  against 
the  defendant  to  show  that  there  was  a  usage,  as  between  car- 
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nets,  by  which  the  routes  were  sold  by  one  carrier  to  another. 
A  mere  privilege  may  be  the  subject  of  sale,  if  the  purchaser  is 
willing  to  run  the  risk  of  failing  to  enjoy  it.  Nor  can  such  a 
mere  privilege  be  transformed  into  a  legal  right  for  a  fixed  tenn 
of  time,  because  it  was  the  practice  at  the  defendant's  office  to 
book  the  purchaser  as  the  carrier,  and  to  continue  thereafter  to 
deliver  to  him  the  papers  for  the  route.  That  shows  a  reoog- 
nition  of  a  person  as  carrier  for  the  time  being,  but  nothing 
more.  It  implies  no  intention  to  continue  him,  except  at  the 
pleasure  of  the  publisher. 

There  could  be  no  contract  in  such  case  without  mutoaliiy. 
Suppose  the  plaintiff  had  refused  to  carry  any  longer,  will  it  be 
contended  that  he  would  have  been  liable  ih  damages  to  the 
defendant  for  such  refusal  ?  If  there  was  an  agreement,  it  was 
as  binding  upon  the  plaintiff  to  receive  and  distribute  papers 
as  it  was  upon  the  defendant  to  supply  them.  Or  suppose  the 
defendant  had  concluded  to  stop  the  publication  of  his  news- 
paper, will  it  be  contended  that  the  plaintiff  could  have  had  an 
action  against  him  for  not  continuing  to  furnish  him  papers! 
His  loss  in  that  case  would  be  as  great  as  in  this,  and  would  be 
equally  the  breach  of  an  agreement,  if  there  was  in  &6t  any 
agreement  to  continue  to  supply  the  plaintiff  with  newspapers. 
If  there  was  an  agreement,  when  was  it  to  end?  The  plaintiil 
had  enjoyed  the  profits  of  the  place  for  two  years.  Is  it 
claimed  ihere  was  no  limit  to  the  extent  of  its  duration?  If 
there  was  any  agreement  proved,  we  should  look  to  the  con- 
tract itself  for  its  terms,  or  if  a  general  contract  was  established, 
we  might  look  to  usage  to  limit  its  duration.  But  when  there 
is  no  contract  proved,  nor  any  usage  implying  one,  we  need 
hardly  inquire  what  would  have  been  the  terms  and  limit  of  a 
contract,  if  one  had  been  made. 

The  plaintiff's  counsel  has  referred  us  to  the  English  law,  bj 
which  a  servant  is  entitled  to  one  month's  notice  before  he  ib 
discharged.  But  that  rule  rests  entirely  upon  custom.  Little- 
dale;  J.,  said,  in  WiUiams  v.  Byrne,  2  Nev.  &  P.  139:  *'The 
case  of  a  menial  servant  has  been  put,  who  may  be  discharged 
at  a  month's  notice,  but  that  is  not  a  matter  of  law.  It  is  a  cus- 
tom that  might  be  put  on  the  record  as  a  fact,  and  the  jniy 
would  find  that  it  existed."  And  in  that  case  the  court  held 
that  the  month's  notice  was  not  applicable  to  a  reporter  for  a 
newspaper,  no  such  custom  being  proved  applicable  to  report* 
ers.  And  in  Fawceit  v.  Cash,  5  Bam.  &  Adol.  90^,  the  court  held 
\t  was  not  applicable  to  a  warehouseman  who  was  dismissed 
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from  his  employment;  and  in  BeesUm  y.  OoQyer^  4  Bing.  809, 
it  was  held  not  to  be  applicable  to  clerks  or  senrants  in  has* 
bandry.  All  these  decisions  were  made  on  the  ground  that  no 
custom  as  to  snch  classes  of  persons  had  been  proved.  But 
these  cases  can  have  no  possible  application;  for  conceding  eren 
that  a  contract  of  hiring  was  in  this  case  established,  the  plaintiff 
has  failed  to  prove  any  custom  as  to  its  extent,  or  as  to  the 
notice  to  which  the  plaintiff  would  have  been  entitled. 

Whether  the  plaintiff  is  to  be  regarded  merely  as  a  daily  and 
&vored  wholesale  purchaser  of  papers  for  distribution  among 
his  subscribers,  or  as  the  agent  of  the  defendant  for  the  purix>8e 
of  such  distribution,  is,  I  think,  entirely  immaterial.  In  neither 
ease  had  the  plaintiff  any  legal  right  to  continue  to  act  in  such 
capadiy  against  the  will  of  the  defendant,  and  in  either  case  I 
think  it  was  the  right  of  the  defendant,  as  well  as  of  theplaintiff, 
to  terminate  their  business  relations  at  pleasure. 

The  judgment  of  the  supreme  court  must  be  affirmed. 

The  whole  court  concurred.   . 
Judgment  affirmed. 


Baldwin  v.  Palmeb. 

[10  New  Tobx  (6  Suabv),  3S1] 
COBTKACV  TO  PUBOHASI   LaND»   WhICH  IS  VOIB  BT    StATUTB    OF   FrAVM^ 

ii  not  rendered  valid  by  payment  of  part  of  the  price  in  snch  tense  thai 
auumjmt  can  be  maintained  for  the  balance. 
Past  Pebformanob  or  Parol  Contbact  is  Allowbd  by  a  conrt  of  equity 
to  dispense  with  the  requirements  of  the  statute  of  frauds,  upon  the  prin- 
ciple of  preventing  a  fraud.  A  court  of  law  has  no  snch  dispensing 
power. 

AonoN  brought  upon  an  oral  agreement  by  which  defend- 
anty  in  consideration  of  the  payment  by  plaintiff  of  eight 
thousand  two  hundred  and  fifty  dollars,  engaged  to  convey  in 
fee,  free  of  incumbrance,  a  house  and  land  in  New  York  city. 
The  title  was  not  in  the  defendant,  but  he  held  a  contract  for 
the  purchase  of  it  for  eight  thousand  dollars.  This  sum  of  eight 
thousand  dollars  the  plaintiff  paid  to  the  owners  of  the  prop- 
erty, and  the  balance,  or  two  hundred  and  fifty  dollars,  be  paid 
to  defendant.  The  land  was,  however,  subject  to  an  assessment 
for  paving  Sixth  avenue,  which  plaintiff  was  compelled  to  pay. 
He  then  brought  this  action  to  recover  the  sum  thus  paid  from 
defendant,  his  declaration  embracing  a  count  on  the  special 
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promise  to  convey  free  of  incumbrances,  and  common  counts 
for  money  lent,  money  paid,  and  money  due  on  account;  it  also 
alleged  a  Rpecial  promise  to  repay  the  assessment.  The  proof 
showed  that  at  the  time  of  defendbEmt's  engaging  to  procure  the 
conveyance  to  plaintiff,  he  stated  that  the  two  hundred  and  fifty 
dollars  was  wanted  for  discharging  taxes  and  assessments;  he 
also  said  to  plaintiff's  agent  afterward,  "  You  should  not  pay  it 
[the  assessment  in  question],  but  you  had  better  see  £.,**  the 
managing  owner.  The  judge  who  tried  the  cause  granted  a 
motion  for  a  nonsuit  made  on  the  ground  that  the  contract,  being 
oral,  was  void  by  the  statute  of  frauds,  and  this  ruling  being 
sustained  by  the  full  bench,  the  plaintiff  carried  the  case  up  to 
this  court. 

Barnard  and  Parsons^  for  the  plaintiff. 

A.  Crista  for  the  defendant. 

By  Court,  MoCouk,  J.  The  several  objections  taken  on  the 
trial  below,  and  upon  which  the  nonsuit  was  granted  and  after- 
wards sustained,  are  reducible  to  this  one,  viz.,  that  the  agree- 
ment on  which  the  plaintiff  relies  for  the  reimbursement  of  the 
money  expended  by  him  in  the  payment  of  an  assessment  was  a 
part  of  the  agreement  for  the  sale  to  him  of  the  land,  and  was 
by  parol,  not  reduced  to  writing,  and  therefore  void  by  the  stat- 
ute: 2  B.  S.  134,  sec.  8.  Although  the  agreement  has  been 
executed  between  the  parties,  so  far  as  to  consummate  the  sale 
by  a  conveyance  and  the  payment  of  the  purchase  money,  yet  a 
voluntary  part  performance  of  a  contract  originally  void  is  not 
a  ground  for  a  compulsory  performance  of  the  residue  of  the 
same  contract.  The  party  sought  to  be  charged  is  still  at  lib- 
erty to  raise  the  objection  in  a  court  of  law.  Part  performance, 
without  more,  is  not  a  waiver  of  the  objection.  There  are  oases 
where  a  part  performance  of  a  parol  contract  is  allowed  by  a 
court  of  equity  to  dispense  with  the  requirement  of  the  statute* 
This,  however,  is  upon  the  principle  of  preventing  a  fraud.  A 
court  of  law  has  no  such  dispensing  power. 

The  demand  in  question  appears  to  be  a  veiy  meritorious  one, 
and  such,  according  to  the  contract  proved,  as  the  defendant 
ought  to  pay;  but  it  is  founded  upon  or  grows  out  of  a  con- 
tract so  made  as  to  be  of  no  force  or  validity  whatever  in  law. 
Van  AUHne  v.  Wimple^  6  Ck>w.  162,  was  quite  as  strong  if  not  a 
stronger  case  for  the  plaintiff,  and  there  it  was  held  as  settled  law, 
upon  the  authority  of  Lexington  v.  Clarke,  2  Yent.  228,  and  Chaier 
V.  BeckeU,  7  T.  B.  197,  and  Crawford  v.  MorreU,  8  Johns.  268, 
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that  though  a  part  of  a  contract,  which  was  void  by  the  statate 
of  frauds,  had  been  actually  performed,  yet  another  part  of  the 
same  contract,  forming  one  entire  agreement,  could  not  be  sep* 
arated  from  the  rest  and  be  the  subject  of  an  action,  either  on 
the  agreement  or  the  money  counts.  I  am  unable  to  peroeiTe 
any  distinction  in  principle  between  those  cases  and  the  pres* 
ent.  The  cases  to  which  we  have  been  referred  by  tbe  counsel 
for  the  plaintiff  were  cases  of  actions  brought  to  recover  back 
money  paid,  or  for  services  performed  upon  contracts  which  had 
been  afterwards  rescinded  by  consent  of  parties,  or  disavowed 
by  the  x>arty  sued  because  not  binding  in  law.  In  all  such 
cases  the  money  is  to  be  refunded,  and  the  services  rendered  in 
part  performance  are  to  be  paid  for,  because  the  contract  is  at 
an  end,  and  the  action  brought  for  the  purpose  is  in  disaffirm" 
anoe  of  the  void  contract,  and  not  in  affirmaaoe,  and  vrith  a  view 
of  enforcing  it,  as  in  the  present  case.  OiUet  v.  Maynardf  6 
Johns.  86  [4  Am.  Deo.  829];  Bice  v.  Ped,  15  Id.  603;  BurUn- 
game  v.  Burlingame,  7  Ck>w.  92;  King  v.  Brown,  2  Hill  (N.  Y.), 
486;  and  Locbwood  v.  Barnes,  8  Id.  128  [88  Am.  Dec.  620],  are 
all  to  that  effect. 

The  nonsuit  was  properly  granted,  and  the  judgment  below 
must  be  affbmed. 

Judgment  affirmed. 

OovKis  Havi  Kg  DnrsuBiiro  Pownt  ovaa  Statotb;  wh«n  they  ooa* 
tain  no  ezoeptioDB,  the  conrt  can  make  none.  The  dietinot  ground  npoa 
which  equity  interpoeee  at  any  time  to  take  a  caae  oat  of  the  atatate  ii  to 
prevent  a  frand  by  one  party  upon  the  other:  Box  v.  Stat^ford,  61  Am.  Deo. 
142.  In  the  note  to  this  case  the  anthorities  are  collected  upon  the  point  m 
to  when  part  performance  dispenaea  with  the  reqairementa  of  the  atatate  of 
fraada.  In  HouiUm  r,  Towiwend^  12  Id.  109,  it  waa  held  the  payment  of 
part  of  the  parohaae  price  ia  aafficient  to  take  a  caae  out  of  the  atatate,  pro- 
vided anch  payment  be  clearly  made  in  execution  of  tbe  contraot;  to  the  aamo 
effect,  Townaend  v.  ffauaUm^  27  Id.  732.  Bat  in  Allen  v.  Boober^  19  Id.  88^ 
the  coart  hold  that  the  payment  of  part  or  the  whole  of  the  parohaae  price 
ia  inaafficient.  Tbe  aame  doctrine  ia  maintained  in  Johnmm  v.  Qlameeff^  28 
Id.  45;  and  Pinnock  v.  CUmgk^  42  Id.  521. 

Pabt  Patxxiit  on  Pabol  CoNTaAOT  for  the  aale  of  an  intereat  in  landa 
doea  not  take  the  caae  ont  of  the  atatate  of  frauda,  ao  aa  to  enable  the  vendor 
to  ane  for  the  balance:  Cogger  v.  Lannmg,  43  K.  Y.  550;  JHorrUl  v.  Oooper^ 
65  Barb.  517.  "A  volantary  performance  of  a  part  of  a  contract,  void  1^  the 
atatate  of  fraada,  will  not  give  an  action  to  compel  the  performance  of  the 
leaidae;  and  thia  b  trae,  althoagh  there  haa  been  a  performance  of  all  that 
part  of  the  contraot  which  ia  within  the  atatate,  and  the  reaidae  npon  which 
the  action  ia  broaght  ia  vdd  only  from  ita  oonneotion  with  the  part  already 
performed:**  Hankay.  i^eid,  45N.  Y.  420;  totheameeffwt,  i>ow  v.  Wa^. 
M  Barb.  255;  Towk  v.  /ofief,  1  Bobt  95;  FMer  v.  Eeed,  88  Cal.  110.  In 
Moh  ol  tho  above  caaea  the  principal  caae  ia  cited. 
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DuNLOP  V.  Gbeoobt. 

[10  Hiw  ToBK  (6  8UDSII),  2«1.) 
OoimLAOn  KOT  to  Oabbt  on  Busnrfiss  ok  Tiuldx,  nude  npon  good  < 

ation,  may  be  sostaiDed,  where  there  are  special  oiroomstanoea  renderiBg 
the  reetriotioa  reaaooable  and  luefnl,  and  the  promiaor  ia  not  restrained 
more  than  is  needful  for  the  protection  of  the  promisee  in  the  enjoyment 
of  the  promisor's  good  wQL 
OovxNANT  BY  PuROHASBBS  OF  Stbamboat  that  shc  shonld  nerar  be  ran 
on  the  npper  Hudson,  held  obligatory  so  long  as^any  of  tho  sellers  shonld 
be  interested  in  Hudson-river  steamboat  business. 
LiQUnuTBD  Daxaobs. — ^Where  a  contract  not  to  run  a  boat  aboro  »  certain 
point  provides  that  for  every  violation  thereof  two  hundred  dollars  shall 
be  the  liquidated  damages,  such  sum  will  be  so  considered  and  decreed. 

Afpbal  from  a  judgment  on  a  yerdict  for  damages  for  breach 
of  covenant.  The  covenant  was  embraced  in  a  contract  for  the 
sale  of  a  steamboat,  and  was  designed  to  protect  the  sellers^ 
who  were  an  association  prosecuting  steamboat  business  on  the 
North  or  Hudson  river,  against  competition  from  her  being  em- 
ployed in  opposition  to  their  lines.  It  was  in  these  words: 
"  That  in  no  event  whatever,  nor  any  circumstances  whatever, 
shall  the  said  steamboat  Bobert  L.  Stevens  be  run  as  a  passage 
boat  above  the  village  of  Saugerties  on  the  North  river,  by  any 
person  or  persons  whatever;  and  that  in  the  sale  of  said  steam- 
boat, or  the  sale  of  the  different  third  parts  of  the  said  steam- 
boat, it  is  distinctly  understood  at  (trie)  all  the  parties  to 
the  agreement,  that  it  is  an  essential  and  important  consider- 
ation that  the  said  steamboat  shall  not  be  run  above  the  village 
of  Saugerties  aforesaid  as  a  passage  boat  at  any  time  hereafter, 
by  any  person  or  persons  whatever."  Stipulated  damages,  two 
hundred  doUars  for  eveiy  trip  made  by  the  said  boat  above  the 
village  of  Saugerties.  The  boat  was  run  contrary  to  this  stipu- 
lation, but  after  most,  though  not  all,  of  the  sellers  had  with- 
drawn from  river  steamboat  business.  The  action  was  brought 
to  recover  damages  for  this  as  a  breach  of  the  covenant.  The 
plaintiffs  had  a  verdict,  which  the  supreme  court  sustained, 
holding  that  the  covenants  were  not  against  public  policy, 
being  only  partially  in  restraint  of  trade,  with  adequate  consid- 
eration; that  the  suit  was  rightfully  brought  in  the  name  of  all 
the  covenantees;  that  the  covenant  was  intended  to  protect  each 
of  them  against  a  breach  by  any  of  the  covenantors;  and  that 
the  parties  could,  foreseeing  the  difficulty  of  proving  the  amount 
of  damages,  fix  them.  The  covenantors,  the  buyers  of  the  boat, 
appealed.    The  appeal  was  submitted. 
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Thompson,  for  the  appellants. 
BueUfjun.,  and  Pierson,  for  the  respondents. 

By  Conrty  Pims,  J.  It  is  contended,  on  the  part  of  the  ap- 
pellantSy  that  the  agreement  on  which  this  suit  is  brought  is  in 
restraint  of  trade,  prejudicial  to  the  public  interests,  and 
against  public  policy;  and  that  if  valid  at  the  time  of  its  execu- 
tion, it  was  invalid  at  the  time  of  its  breach,  because  the  part- 
nership, for  whose  benefit  it  was  made,  had  expired  without  as- 
signing it.  Ck>ntracts,  upon  whatever  consideration  made,  which 
go  to  the  total  restraint  of  trade,  such  as  obligate  a  man  not 
to  pursue  his  occupation  or  exercise  his  trade  anywhere  in  the 
state,  are  void.  Such  contracts  are  injurious  to  the  public,  and 
operate  oppressively  upon  one  party  without  being  beneficial  to 
the  other.  But  a  contract  not  to  exercise  a  trade  or  carry  on 
business  in  a  particular  place,  made  upon  good  consideration, 
may  be  upheld  where  sufficient  reasons  are  shown  for  entering 
into  it.  The  contract,  to  be  upheld,  must  appear  from  special 
droumstances  to  be  reasonable  and  useful,  and  the  restraint  of 
the  covenantor  must  not  be  larger  than  is  necessary  for  the  pro- 
tection of  the  covenantee  in  the  enjoyment  of  his  trade  or  busi- 
ness: Chappel  V.  Brockway,  21  Wend.  167;  NMea  v.  Bates,  7 
C!ow.  809;  2  Saund.  156,  note  1;  HUchcock  v.  Coker,  6  Ad.  & 
El.  488;  MUdM  v.  BeynoUlM,  1  P.  Wms.  181.  Within  the  prin- 
ciples of  these  cases,  I  think  the  agreement  in  question  was 
vidid  and  binding  on  the  defendants. 

Because  a  part  of  the  covenantees  sold  out  their  interests  in 
the  steamboats  running  on  the  Hudson  river,  between  the 
?nft1nng  of  the  agreement  and  its  breach  by  the  defendants,  the 
remaining  covenantees,  who  retained  their  interest  in  such 
boats,  ought  not  to  be  deprived  of  their  remedy  on  the  agree- 
ment, to  recover  the  damages  sustained  by  them  by  means  of 
such  breach.  The  obligation  of  the  defendants  was  an  obliga- 
tion to  all  the  covenantees  jointly.  This  suit  having  been  com- 
menced before  the  adoption  of  the  code,  it  was  necessarily 
brought  in  the  names  of  all  the  covenantees.  The  action  can  be 
sustained  if  any  one  of  the  plaintifiEs  has  a  beneficial  interest  in 
the  suit.  The  covenant  inured  to  the  benefit  of  those  cove- 
nantees who  retained  their  interest  in  the  steamboats  running 
on  the  river.  The  other  covenantees,  who  had  sold  out  and 
therefore  could  not  be  injured  by  the  breach  of  the  agreement, 
are  merely  nominal  parties  to  the  suit. 

The  dissolution  of  the  Hudson-river  steamboat  association  ia 
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no  defense  to  the  suit.  The  agreement  ma  not  made  with  the 
plaintiffs  as  members  of  that  association  or  as  copartners,  bat 
as  indiTidoals;  and  was  intended  to  protect  their  interest,  what- 
ever that  xoight'be,  in  the  steamboats  running  between  New  York 
and  Albany  and  Troy.  The  obligation  of  the  agreement  is  not 
at  an  end  because  the  steamboat  association  has  become  dis- 
solved, or  because  the  partnership,  of  which  the  plaintiffs  were 
members  at  the  time  of  the  making  of  the  agreement,  has  ex- 
pired by  the  efflux  of  time.  The  agreement  makes  no  reference 
to  the  steamboat  association,  or  to  any  copartnership.  Its  ob- 
ligation continues  as  long  as  any  one  of  the  covenantees  has  an 
interest  in  the  steamboats  running  on  the  Hudson  river  between 
New  York  and  Albany  and  Troy;  especially  in  any  of  those  of 
which  they  were  owners,  in  whole  or  in  part,  when  the  agree- 
ment was  made. 

The  sums  agreed  upon  by  the  parties,  as  the  measure  of  dam- 
ages for  the  violation  of  the  agreement,  must  be  considered  as 
liquidated  damages.  How  these  damages  are  to  be  apportioned 
among  the  plaintiflEs  is  not  a  question  which  arises  in  this  suit. 

The  judgment  of  the  supreme  court  must  be  affirmed. 

All  the  judges  concurred. 
Judgment  affirmed. 

AORSBMENTS  IN   PaBTIAL  OB  LiMITKD  RnTHAIMT  OV  TrADB  ABM  YjOID 

when  foanded  upon  a  •nffident  conndermdon:  Kellogg  ▼.  LaHtin,  56  Am. 
Deo.  164.  The  subject  of  "contraoU  in  reetraint  of  trade"  is  treated  d 
at  length  in  the  note  to  Pihe  v.  Thomtu,  7  Id.  741.  This  snbject  is 
farther  discussed  in  Boweer  ▼.  BUbb,  43  Id.  93,  and  the  oases  oIi«d  in  the 
note  thereto. 

AoBXKMBNT  KOT  TO  Enoagb  ih  Pabtioulab  Bu8INB88,  uiless  it  be  re- 
stricted as  to  time  and  place,  is  roid:  Maier  ▼.  Haman,  4  Daly,  168;  bat  an 
agreement  "that  one  should  not  engage  in  a  particular  business  within  a 
limited  territory  and  for  a  specified  period  of  time,  or  so  long  as  the  other 
should  have  an  interest  in  the  observance  of  such  an  undertaking,  and  should 
be  capable  of  serving  and  ready  to  serve  the  public  in  that  business,"  is  not 
in  restraint  of  trade,  and  is  valid:  CttrCis  v.  Ookeg,  68  N.  T.  304;  Ewbig  v. 
JokMon,  84  How.  Pr.  206,  both  citing  the  principal  case.  It  is  again  cited 
among  a  very  large  number  of  others  in  Kemp  v.  KniekeHfoeher  lee  Co.t  61 
Id.  37»  as  being  one  of  the  oases  expressing  the  correct  principle  of  liqoli 
dated  damagea. 
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POOB  V.   GUILPORD. 

[10  New  Tobk  <6  8bij>sx),  278.] 
A  «XNT  Who  Holds  Legal  Title  to  Demand,  though  he  may  hare  ao- 

qoired  it  as  agent  and  hold  it  for  the  benefit  of  his  principal,  may  ane 

npon  it  in  his  own  name, 
y  VERB  THERE  18  Legal  Rioht  TO  DEMAND  SoM  OF  MoNBT,  and  there 

is  no  other  remedy,  the  law  will,  for  all  the  purposes  of  a  remedy,  imply 

a  promise  of  payment. 

Appeal  from  a  judgment  in  faTor  of  plaintiff  in  an  action  for 
D  ^neys  received  on  a  promissory  note,  an  interest  in  which 
•9  iS  assigned  to  the  plaintiff  as  security  for  the  payment  of  a 
d  imand  held  by  him  for  collection.  The  action  was  assumpsU, 
ejmmenced  before  the  code,  and  the  declaration  contained  the 
eld  fictitious  counts;  but  the  substantial  facts  were  as  follows: 
I!.  M.  Poor  was  the  owner  of  a  negotiable  promissory  note,  given 
ly  Oliver  L.  Poor,  payable  to  E.  M.  Poor  or  bearer,  for  about 
three  hundred  and  thirty-five  dollars.  He  placed  said  note  in 
the  hands  of  Franklin  Poor,  the  plaintiff,  for  collection  or  to  be 
Frcured.  Oliver  L.  Poor  was  the  owner  of  a  note  given  by 
r&nny  and  Alfred  Hull  to  him  for  about  nine  hundred  and 
tliirty  dollars,  which  was  in  the  hands  of  Wilkes  J^gel,  an 
ffiitomey,  for  collection.  Oliver  L.  Poor,  for  the  purpose  of  se- 
O'jring  the  payment  of  the  note  belonging  to  E.  M.  'Poor,  made 
t'le  following  assignment  to  the  plaintiff,  which  the  plaintiff  left 
vith  Angel  and  took  the  accompanying  receipt:  ''Cuba,  24th, 
1348.  For  value  received  I  hereby  transfer  and  assign  to 
I  "ranklin  Poor  an  interest  to  the  amount  of  three  hundred  and 
t  iirty-f our  dollars  and  forty-eight  cents  in  a  certainr  note  owned 
I  y  me  and  signed  by  Fanny  and  Alfred  Hull,  now  in  the  hands 
c  f  W.  Angel,  of  Cuba,  for  collection,  as  collateral  security  for 
i  le  payment  of  a  certain  promissory  note  of  that  amount  and 
i  iterest,  now  held  by  said  Franklin  against  me.  Oliver  L.  Poor. 
Cuba,  April  7, 1848.  Received  of  F.  Poor  an  instrument,  of 
T'hich  the  above  is  a  copy,  money  to  be  retained  for  him  when 
cdUected  of  F.  and  A.  Hull.  Wilkes  Angel."  Afterwards  a 
judgment  of  over  nine  hundred  dollars  was  recovered  against 
the  Hulls  upon  said  note  of  O.  L.  Poor,  and  O.  L.  Poor  assigned 
to  the  defendant  three  hundred  and  forty-five  dollars  and  sixiy- 
two  cents  of  the  judgment.  Subsequently  O.  L.  Poor  made  a 
farther  assignment  of  the  said  judgment  to  defendant,  to  cover 
any  demand  which  defendant  should  obtain  against  him.  De- 
fondant  then  took  charge  of  the  collection  of  the  judgment,  and 
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made  a  settlement  with  the  Hulls,  in  which  he  reoeiyed  the  full 
amount  of  said  judgment.  At  the  time  of  the  assignment  of  the 
judgment  to  defendant  by  O.  L.  Poor,  defendant  had  notice 
of  the  assignment  of  the  note  on  which  it  was  founded  to  Frank- 
lin Poor,  the  plaintiff,  and  of  Ins  interest  therein.  The  cause 
was  referred,  and  on  the  referee's  report  in  favor  of  plaintiff  for 
the  full  amount  of  the  note,  judgment  was  rendered  in  his  faror, 
which  the  supreme  court  sustained,  holding  that  plaintiff  need 
not  sue  in  equity,  but  could  maintain  an  action  at  law  in  his 
own  name,  as  being  owner  and  holder  of  the  note. 

Oeorge  F.  Comslock,  for  the  appellant. 

A.  Ihber,  for  the  respondent. 

By  Court,  Foot,  J.  In  this  case  there  is  no  doubt  of  the  jus- 
tice of  the  judgment  of  the  supreme  court,  nor  of  its  being  a  full 
protection  to  the  appellant  against  a  second  claim  for  the  same 
demand,  and  it  ought  not  to  be  reversed  unless  some  well-estab- 
lished principle  of  law  has  been  violated.  The  beneficial  inter- 
est in  the  demand,  for  which  the  judgment  was  rendered 
belongs  to  one  E.  M.  Poor;  and  the  question  is,  whether  the 
respondent  has  such  a  title,  and  stands  in  such  a  relation  to  the 
beneficial  owner  as  to  authorize  a  judgment  in  his  favor. 

The  respondent  having  the  legal  title  to  the  interest  in  the 
note  of  the  Hulls,  on  which  the  appellant  received  the  money, 
and  upon  receiving  which  arose  the  implied  assumpsit  to  pay, 
the  question  is,  whether  this  assumpsU  may  not  be  held  to  have 
arisen  in  favor  of  the  holder  of  the  legal  title,  although  he  holds 
it  as  attorney  and  trustee  for  the  beneficial  owner.  There  is  no 
doubt  that  on  the  receipt  of  the  money,  a  right  of  action  arose 
against  the  appellant  in  favor  of  the  respondent,  or  of  E.  M. 
Poor.  The  money  did  not  belong  to  the  appellant,  and  the  re- 
spondent was  the  legal,  and  E.  M.  Poor  the  beneficial,  owner  of 
it:  Seaman  v.  Whitney,  24  Wend.  263.  [35  Am.  Dec.  618],  and 
oases  there  cited. 

When  an  express  contract  is  made  with  an  agent  by  a  third 
person,  the  agent  may  maintain  an  action  upon  it,  though  he 
may  be  known  to  act  as  agent,  and  though  his  principal  may  or 
may  not  be  entitled  to  a  like  action  on  the  same  contract.  This 
is  a  well-settled  proposition:  Story  on  Agency,  sec.  893,  and 
cases  there  cited;  Paley  on  Agency,  by  Lloyd,  c.  4.  The  &ct 
that  the  legal  title  to  the  money  in  question  is  held  by  the  re* 
spondent  as  agent  would  seem,  therefore,  to  furnish  no  obstacle 
to  his  xeooveiy;  and  why  should  itf    For  if  the  real  owner  ii 
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ftlso  entitled  to  an  action,  the  present  recoveiy  would  certainly 
be  a  good  bar  to  it,  as  the  respondent  is  clearly  acting  within 
the  scope  of  his  authority  in  prosecuting  this  suit  and  collecting 
the  money  for  his  principal. 

The  implied  promise  which  the  law  raises  is  always  atudliaiy 
to  the  title,  and  is  only  a  legal  mode  of  enforcing  it.  Chief 
Justice  Bronson,  in  delivering  the  opinion  of  the  supreme  court 
in  Norton  y.  Coons,  8  Denio,  184,  states  the  principle  correctly. 
He  says:  "  Where  there  is  a  legal  right  to  demand  a  sum  of 
money,  and  there  is  no  other  remedy,  the  law  wiU,  for  all  the 
purposes  of  a  remedy,  imply  a  promise  of  payment.''  See  also 
Chit.  Cent.  609. 

On  the  whole,  the  recovery  in  this  case  does  not  appear  to  me 
to  have  violated  any  rule  of  law,  but  on  the  contrary,  to  be  in 
accordance  with  well-established  principles. 

The  counsel  for  the  appellant  referred  to  the  case  of  Ounn  v. 
CanHne,  10  Johns.  887,  as  precisely  in  point.  But  the  differ- 
ence between  that  case  and  this  is  very  great.  Here  the  appel- 
lant has  the  legal  title;  there  the  attorney  in  fact  had  not:  he 
merely  handed  the  security  of  his  principal  ovier  to  Cantine  to 
collect. 

Judgment  affirmed. 

Whxrb  Note  is  Madb  to  Aoxnt  qb  Tbbasubbb  of  a  private  mmmU- 
tion  by  name,  with  the  addition  of  his  agency  or  office,  he  may  sue  npon  11 
in  his  own  name,  the  description  being  merely  deacrtpUo  permmat:  Clap  ▼. 
Day,  11  Am.  Deo.  99.  In  the  note  to  this  case  this  subject  is  disonssed  at 
some  length.  A  note  payable  to  A.,  agent  of  the  executors  of  B.,  vests  the 
legal  interest  in  A.,  by  whom  alone  an  action  at  law  can  be  sustained  on  the 
note:  Cocke  v.  Didbens,  26  Id.  214.  An  agent  may  sue  in  his  own  name 
npon  negotiable  paper  indorsed  in  blank:  Pecaree  v.  Auttin,  34  Id.  523.  Bat 
an  agent  can  not  maintain  an  action  in  his  own  name  except  in  exceptional 
oases:  TaiiUor  v.  Frendergtut,  38  Id.  618.  See  also  Elkms  ▼•  BotUm  and 
Maine  R.  B.,  51  Id.  184;  VioUOe  ▼.  PoweU*$  Adm'r$,  52  Id.  548. 

WulEBB  THBBX  IS  Lbgal  Rioht  TO  DEMAND  SuM  OF  MoNBT,  and  there 
is  no  other  remedy,  the  law  will  imply  a  promise  of  payment:  Sheldon  ▼. 
Skermanf  42  N.  Y.  488,  citing  the  principal  case.  The  principal  case  is 
again  cited  argnendcf  in  Piekengill  v.  Bead,  7  Hun,  639,  as  showing  that  the 
plaintiff  in  that  case  held  the  legal  title  to  a  certain  mortgnge. 


Jewett  v.  MTTJiEB, 

[10  Nbw  Tobx  («  SsLDm),  401,} 
EOLB  THAT  TEUSTBB  CAN    NOT  PUBOHASS    TrUBT  PttOPIBTT  lOB  ■!■  OWV 

AooouNT  forbids  that  a  receiver,  who  has  bought  in  on  foreclosiiie  ol  • 
property  of  which  he  held  the  equity  of  redemptioii  M  i*^ 
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oeiTer,  should  be  allowed  to  hold  the  property  m  agftinst  a  cethd  qim 
tfuU  who  elect*  to  claim  the  benefit  of  the  purchase. 
Equitabls  Estoppel  Nkveb  Takes  Place  unless  the  party  seekiiig  to 
avail  himself  of  it  has  been  actually  misled. 

Appeal  from  a  judgment  affirming  a  yice-chancellor's  decree 
dismissing  a  bill  filed  to  redeem  property  from  sale  on  fore- 
closure.   The  facts  appear  in  the  opinion. 

Nicholas  HUl^jun.,  for  the  appellant,  claiming  to  redeem. 

B.  Davis  Noxon,  for  the  respondent,  the  purchaser. 

By  Court,  Johnson,  J.  When  Miller  purchased  the  prem- 
ises in  question  at  the  master's  sale,  December  1,  1842,  he 
was  receiver  of  the  Wayne  County  Bank.  The  sale  was  made 
on  the  foreclosure  of  a  mortgage  made  by  one  Williams,  then 
the  owner  of  the  premises,  to  Minot  C.  Morgan  and  others, 
dated  October  15, 1838,  which  mortgage  was  assigned,  first  to 
the  Wayne  Couniy  Bank  by  Morgan  and  others,  and  afterwards 
by  the  bank  to  the  people  of  the  state  of  New  York,  as  collatenil 
security  for  moneys  borrowed  by  the  bank  from  the  canal  fund. 
After  this  last  assignment,  Williams  sold  the  premises  to  the 
defendant  Cook,  who  gave  his  mortgage  for  the  purchase  money, 
and  this  mortgage  was  assigned  by  Williams  to  the  bank  as  se- 
curity for  a  debt  due  by  him  to  the  bank.  On  the  tweniy-eighih 
of  August,  1841,  as  receiver  of  the  Wayne  Couniy  Bank,  Miller 
procured  a  quitclaim  deed  of  the  premises  from  Cook  and  wife. 
Miller  then,  as  receiver,  had  the  right  to  redeem  the  mortgage 
assigned  as  security  to  the  state,  and  also  the  general  equity  of 
redemption  by  the  quitclaim  from  Cook  and  wife.  Thus  sit- 
uated upon  the  foreclosure  by  the  state,  he  became  the  pur- 
chaser of  the  premises.  It  is  contended  on  the  part  of  the  de- 
fendant Miller  that  his  case  is  out  of  the  general  rule  which 
forbids  a  trustee  to  purchase  on  his  own  account  the  trust  prop- 
erty, upon  the  ground  that  the  sale  in  this  case  was  a  judicial 
3ale,  made  under  a  decree  against  the  trustee,  and  based  upon  a 
title  paramount  to  the  title  of  the  trustee,  and  to  the  interest  of 
the  cesiuis  qtie  trust.  That  this  is  not  the  rule  was  adjudged  io 
the  case  of  Van  I!pps  v.  Van  I!pps,  9  Paige,  237;  Iddxngs  v.  Brum, 
4  Sandf.  Ch.  263.  It  is  hardly  possible  to  state  the  rule  of 
equity  too  broadly  or  too  strongly.  It  will  not  permit  a  trustee 
to  subject  himself  to  the  temptation  which  arises  out  of  the 
cozidict  between  the  interest  of  a  purchaser  and  the  duty  of  a 
trustee.  It  was  Miller's  duty  as  receiver  to  make  the  property 
bring  the  largest  possible  price;  but  as  purchaser  this  was  not 
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his  interest.  The  rule  is  entirely  independent  of  the  question 
whether  in  point  of  fact  any  fraud  has  intervened.  It  is  to 
avoid  the  necessiiy  of  aDy  such  inquiry,  in  which  justice  might 
be  balked,  that  the  rule  takes  so  general  a  form.  After  the 
purchase  by  Miller,  it  follows  that  his  cestuis  que  tmst  had  the 
right  either  to  demand  a  resale  of  the  property  or  to  adopt  his 
purchase  as  made  for  their  benefit,  subject  of  course  in  the  lat- 
ter case  to  his  lien  for  advances :  Slade  v.  Van  Vechten,  11  Paige,  21. 

The  next  question  which  arises  is,  whether  the  plaintiff  is  in 
such  a  position  as  to  have  acquired  the  rights  which  belonged 
to  Miller's  cesiuia  qwe  iruai,  the  Wayne  County  Bank  and  its 
creditors.  It  is  quite  plain  that  by  Miller's  assent  and  the  as- 
sent of  the  cestuis  que  trusty  this  purchase,  however  originally 
intended  by  him,  might  become  a  purchase  on  account  of  the 
cestuis  que  tfiisL  1  think  there  can  be  no  better  evidence  of 
such  an  assent  in  favor  of  a  purchaser  who  has  been  led  to  rely 
upon  his  acts  than  is  to  be  found  in  the  fact  that  Miller  himself, 
acting  on  behalf  of  the  other  parties  whose  assent  was  necessaiy, 
offered  for  sale  at  public  auction,  on  formal  notice,  a  bond  and 
mortgage  which  had  no  efficient  existence,  and  was  not  a  lien 
upon  the  property  which  it  professed  to  bind,  unless  such  as- 
sent had  been  given.  To  suppose  auy  other  intent  in  Miller  as 
to  a  purchaser  so  situated  is  to  assume  that  he  intended  to  be 
guilty  of  a  fraud;  and  this  the  law  will  never  suppose  when  the 
conduct  of  a  party  can  be  explained  consistently  with  innocent 
intentions. 

Unless,  therefore,  the  complainant  became  a  purchaser  of  the 
bond  and  mortgage  under  such  circumstances  of  notice  as  to 
be  unable  to  invoke  the  aid  of  the  principle  of  equitable  estop- 
pel, I  see  nothing  in  the  other  facts  of  the  case  which  can  hin- 
der its  application:  Heard  v.  Hall,  16  Pick.  457.  It  is  Miller 
alone  who  sets  up  the  former  purchase  as  having  inured  to  his 
private  benefit,  and  against  him  the  complainant's  case  is  com- 
plete, provided  he  was  actually  defrauded.  It  is  hardly  neces- 
sary to  say  that  equitable  estoppel  never  takes  place,  unless  the 
party  seeking  to  avail  himself  of  the  estoppel  has  been  actually 
misled.  It  is  not  sufficient  that  he  might  have  been  misled  if 
in  point  of  fact  he  has  not  relied  upon  the  acts  or  representa- 
tions of  the  other  party.  The  doctrine  is  highly  equitable  in 
its  nature,  and  is  never  available  to  enable  a  party  to  gain  an 
advantage  upon  the  unfounded  ground  that  he  has  been  de- 
frauded. It  is  upon  this  ground  of  equitable  estoppel  that  the 
plaintiff  must  succeed  if  he  succeeds  at  all;  for  clearly  the  legal 
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right  is  with  the  defendant,  apart  from  the  effect  of  the  estop- 
od.  Now,  it  may  be  conceded  that  if  the  transaction  at  this 
iale  had  come  in  question  in  an  action  at  law,  for  not  complet- 
ing the  contract  of  sale,  the  printed  particular  or  terms  of  sale 
could  not  have  been  Taried  by  any  declaration  of  the  auctioneer 
after  the  biddings  were  begun,  according  to  SheUon  y.  Livius,  2 
Cromp.  &  J.  411;  though  the  case  of  Ounnis  v.  Erhari,  1 
"EL,  Black.  289,  does  not  go  quite  so  far,  the  court  there  holding 
such  eyidence  to  be  inadmissible  where  the  offer  did  not  extend 
so  far  as  to  bring  home  to  the  pariy  any  particular  p«»onal 
information.  The  case  of  LivingsUm  v.  Byrne,  11  Johns.  555, 
decides  nothing  upon  the  point;  for  neilher  was  the  tact  of 
notice  in  issue  in  the  cause,  nor  did  the  evidence  bring  home 
any  notice  to  the  parfy;  but  on  the  contrary,  had  the  question 
been  material,  the  court  must  have  determined  upon  the  evi- 
dence that  no  notice  was  given.  The  question  in  this  case  seems 
to  me  more  nearly  to  resemble  that  which  woidd  arise  on  a  bill 
for  a  specific  performance,  where  the  bidder  had  been  misled  by 
parol  declarations  of  the  auctioneer  variant  from  the  printed 
particulars,  and  a  performance  was  sought  against  him  aoooid- 
ing  to  the  printed  particulars.  In  such  a  case,  parol  evidenoe, 
though  confessedly  inadmissible  at  law,  woidd  be  admissible  in 
equity  as  a  defense  against  the  performance  asked  for:  Ihwwh 
hend  v.  Stangroom,  6  Yes.  828;  OiUespie  v.  Moon,  2  Johns.  Oh. 
685  [7  Am.  Dec.  669]. 

Now,  the  written  assignment  under  which  the  plaintiff  makes 
title  is  not  of  itself  sufficient  to  maintain  the  right  which  he 
seeks  to  enforce,  because  it  does  not  of  itself  serve  to  counter- 
vail the  title  of  the  defendant.  The  plaintiff  needs  the  aid  of 
the  principle  of  estoppel  in  pais  to  enable  him  to  succeed. 
What,  then,  is  his  position  in  point  of  fact  as  to  the  question 
whether  he  was  in  any  way  misled  by  what  took  place  upon  the 
sale  ?  In  my  judgment,  he  was  as  well  aware  of  the  facts  in  the 
case  at  the  time  when  his  bids  were  made  as  he  was  when  he 
wrote  the  letter  to  Miller  which  was  given  in  evidence.  It  is 
not  entirely  easy  to  say  what  Miller's  precise  purpose  was  in 
describing  the  security  in  question,  as  he  did  in  the  notice  of 
sale.  That  it  was  not  frandident  in  tact  appears  plainly  in 
every  part  of  the  case.  The  general  mirth  which  prevailed 
at  the  sale  when  this  item  came  to  be  offered;  the  fact  that 
after  being  struck  off  at  less  than  five  dollars,  and  being  re- 
fused by  the  bidder,  it  was  again  put  up;  the  entire  frankneas  oi 
Miller's  declarations  when  inteiiogated  at  the  sale  as  to  tbf 
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/acts  connected  with  his  purchase— irresistibly  compel  mj 
mind  to  the  conclusioii  not  only  that  Miller  intended  no  fraud, 
but  that  the  company  present  at  the  sale  tmiyersally  understood 
that  whatever  Miller's  purpose  was  in  making  the  sale,  it  was 
not  to  give  to  the  purchaser  a  mortgage  of  ten  thousand  dollars 
on  the  property.  He  probably  meant  merely  to  close  his  ac- 
count as  receiver  with  this  securiiy,  by  the  sale,  giving  to  the 
purchaser  the  title  to  the  bond  of  Cook;  and  this,  I  think,  was 
understood  to  be  his  purpose.  That  the  plaintiff  was  aware  of 
the  facts  and  did  not  suppose  that  Miller  intended  to  abandon 
his  own  purchase  in  favor  of  the  purchaser  of  the  bond  and 
mortgage  is,  I  think,  satisfactorily  shown  by  his  own  conversa- 
tion at  the  sale.  Before  the  properly  was  struck  off,  in  the 
banter  of  the  auction-room,  while  the  company  were  seemingly 
highly  amused  at  his  being  a  bidder,  his  language  conveyed 
the  idea  that  he  was  bidding  ui>on  the  probability  of  some 
technical  eiror  in  the  process  of  foreclosure,  committed  by  the 
attorney  general.  When  the  properly  was  struck  off  he  at 
once  took  the  ground  that  Miller  could  not  at  the  time  be  the 
purchaser.  It  is  plain  from  the  evidence  that  the  complainant 
became  the  purchaser  on  this  very  ground,  and  for  the  ex- 
press purpose  of  acquiring  the  right  to  overhaul  Miller's 
purchase.  This  he  might  lawfully  do.  He  had  a  right,  if 
Be  chose,  to  buy  for  that  purpose.  He  was  right  as  to  Miller's 
purchase  being  impeachable,  but  he  was*  wrong  in  supposing 
that  he  could,  by  buying  the  bond  and  mortgage  at  tiie  sale, 
acquire  the  right  to  impeach  Miller's  purchase.  That  he  could 
only  acquire  by  being  misled,  so  as  to  be  able  to  avail  himself  of 
an  estoppel  in  pais  against  Miller.  That  he  was  not  misled,  and 
has  no  case  for  such  an  estoppel  against  Miller,  is  apparent 
from  the  fact  that  he  became  the  purchaser  with  the  purpose 
of  availing  himself  of  such  an  estoppel.  In  conclusion,  I 
think  it  apparent  that  Miller  intended  to  deceive  no  one,  and 
did  not  intend  either  to  hold  his  own  title  for  the  benefit  of 
the  purchaser  of  the  bond  and  mortgage  at  the  sale,  or  to  have 
any  one  suppose  that  he  so  intended,  and  that  llie  plaintiff 
bought  with  full  knowledge  of  the  facts,  and  was  in  no  particu- 
lar misled,  except  in  the  idea  that  so  purchasing  he  ooidd 
acquire  the  right  to  overhaul  Miller's  purchase. 
The  judgment  below  should  be  affirmed,  with  costs. 

BuGOLXS,  0.  J.,  Wells,  Watson,  and  Mobsb,  JJ.,  concurred 

JiWKTT,  J. ,  did  not  sit  in  the  case,  and  Obidlbt,  J. ,  was  absent 

Judgment  affirmed. 
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Teubtib  oak  kot  Bsoomb  Pubcbaskb  of  Teust  Estats  m  long  aa 
the  fidnoiary  reUtion  oontinaes:  Pratt  ▼.  ThanUon,  4S  Am.  Deo.  482,  and 
note.  A  porchaie  \y  a  tniatee  of  property  of  his  cestui  que  trusty  whether 
made  at  public  or  private  sale,  U  voidable  only.  The  cestui  que  trust  moat 
make  his  election  to  set  aside  such  purchase  within  a  reasonable  time:  Har- 
rison V.  McIIenry,  62  Am.  Dec.  435;  Worthy  t.  Johnson,  Id.  399.  One  un- 
dertaking to  act  for  another  can  not  pat  for  himself,  as  a  general  rale,  in 
the  same  matter,  but  it  is  not  universally  true  that  a  trustee  can  not  pur- 
chase the  trust  estate;  circumstances  may  arise  which  render  such  purchase 
necessary  in  order  to  protect  the  interests  of  the  oes^  que  trust:  Spindler  v. 
Atchison,  56  Id.  755,  and  note;  see  also  Dwight  v.  Blackmar^  57  Id.  190, 
and  note. 

0!7K  Standing  ah  Trustib  in  Rbspsot  to  Propbbtt  in  ho  Possksbion 
is  not  permitted  to  purchase  and  hold  it  for  his-  own  benefit,  although  the 
sale  is  a  judicial  one  under  a  title  superior  to  that  of  the  trustee  or  oestet 
que  trust :  Colbum  v.  Morton,  1  Abb.  App.  Dec.  385;  S.  C,  5  A]>b.  Pr., 
N.  S.,  315;  S.  C,  36  How.  Pr.  160;  S.  C,  3  Keyes,  305:  VaUnOney.  Belden,  20 
Hun,  542;  lAnQC  v.  WUkison,  57  N.  T.  457.  A  trustee  wno  acquires  title  to 
property  through  a  sheriff's  deed  takes  the  title  subject  only  to  the  right  of 
the  cestui  que  trust,  to  ratify  and  confirm  the  title,  or  compel  the  oonTeyanoe 
thereof  by  the  trustee,  upon  a  proper  case  made  in  a  court  of  equity  for 
tfaftt  purpose:  Holman  v.  Holman,  66  Barb.  222.  The  cestui  que  trust  may 
treat  the  purchase  as  for  his  benefit,  whether  the  sale  was  public  or  private 
and  for  a  bona  fide  price  or  not:  Fulton  v.  Whitney,  5  Hun,  19.  A  clerk 
of  a  broker  employed  to  make  sale  of  land,  who  has  access  to  the  oorre- 
tipondence  between  his  principal  and  the  vendor,  stands  in  such  a  relatioii 
of  confidence  to  the  latter  that  if  he  becomes  the  purchaser  he  is  chargea- 
ble as  trustee  for  the  vendor,  and  must  reconvey  or  account  for  the  value 
of  the  land:  Gardner  v.  Ogden,  22  N.  Y.  327.  In  all  of  the  above  caael 
Jewett  V.  Miller  is  cited  as  an  authority. 

EsTOPPKL. — The  rule  of  the  principal  case,  that  an  equitable  estoi^Ml 
never  takes  place  unless  the  party  seeking  to  avail  himself  of  it  has  been 
actually  misled,  and  that  the  other  party  intended  so  to  mislead  him,  has 
been  reaffirmed  in  Christianson  v.  Lir\ford,  3  Robt.  225;  Chipman  v.  Mont- 
gomery,  4  Hun,  752;  Sanford  v.  San/ord,  2  Thomp.  k  d  644;  Eetel  v. 
Bracken,  28  N.  Y.  Sup.  Ct.  15;  Calkins  v.  Bloon^ield,  1  Thomp.  k.  C  647, 
aU  citing  the  principal  case.    . 


Bagley  v.  Smith. 

[10  Nkw  Tobk  (6  Beldkv),  489.] 

Pabtneb  mat  Sub  Copabtnkb  at  Law  for  damages  caused  by  his  willfully 
dissolving  the  partnership  before  the  expiration  of  the  tenn  fixed  by 
the  articles  for  its  continuance. 

Damaobs  Recovbbablb  by  Onb  Pabtneb  for  his  copartners'  wrongful  dis- 
solution of  the  copartnership  include  anticipated  profits  for  the  residos 
of  the  term  fixed  by  the  articles. 

Btidbncb  ov  Pboftis  Realized  during  the  oontinuanoe  of  a  partnership 
may  be  received  in  evidence  as  aiding  to  estimate  profits  which 
world  have  been  realized  thereafter  had  ^e  firm  been  contlnned. 
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Afpbal  from  a  judgment  of  the  New  York  superior  oomt  for 
damages  for  br^ush  of  artioiCd  of  copartnership.  The  agree- 
ment was  in  writing  and  under  seal,  and  provided  for  a  con- 
tinuance of  the  firm  for  a  term  of  four  years  and  one  month 
from  December  1, 1846.  Before  two  years  had  quite  expired, 
two  of  the  partners,  while  the  third  was  traveling  in  the  west 
on  business  of  the  firm,  published  a  notice  of  dissolution  of 
the  old  firm,  and  of  the  formation  of  a  new  one  in  their  own 
names  to  continue  the  business.  They  took  possession  of  the 
stock,  and  commenced  business  according  to  their  announce- 
ment. This  suit  was  brought  by  the  ousted  partner  for  dam- 
ages for  this  wrongful  dissolution;  and  resulted  in  a  verdict 
and  judgment  for  plaintiff,  subject  to  exceptions  taken  by  de- 
fendant, which  raised  the  questions  discussed  in  the  following 
opinion. 

Daniel  Lord,  for  the  appellants,  who  had  dissolved  the  firm 

John  Slonon,  for  the  respondent,  the  ousted  partner. 

By  Court,  Johnson,  J.  The  principal  points  presented  hj 
the  exceptions  in  this  case  are:  1.  Whether  an  action  can  be 
maintained  for  a  breach  of  a  covenant  to  continue  a  partner- 
ship for  a  fixed  period,  unless  sooner  dissolved  in  accordance 
with  the  terms  of  the  covenant;  2.  Whether  actual  damages  can 
in  such  case  be  recovered;  8.  Whether  expected  profits  can 
be  regarded  as  a  ground  of  damages  in  such  a  case;  and  4. 
Whether  the  amount  of  profits  made  prior  to  the  dissolution 
conld  be  considered  by  the  jury  as  bearing,  in  any  degree,  upon 
the  amount  of  damages  to  which  the  plaintiff  was  entitled. 
Another  objection  was  presented  on  the  argument,  that  the 
covenants  of  the  defendants  being  several,  no  judgment  for 
joint  damages  could  be  given.  This  objection,  not  having  been 
presented  at  the  trial,  so  far  as  the  biU  of  exceptions  informs 
ns,  can  not  be  considered  here. 

There  do  not  seem  to  be  any  special  rules  of  law  applicable  to 
covenants  contained  in  partnership  articles  and  not  to  other 
covenants;  and  we  may  therefore  say,  without  discussion,  that 
an  action  vnll  lie  for  a  breach  of  covenant,  no  matter  in  what 
instrument  the  covenant  be  found.  We  may  further  affirm  that 
no  rule  of  law  declares  that  the  breach  of  a  covenant  contained 
in  partnership  articles  shall  be  compensated  only  by  nominal 
damages.  The  measure  of  damages  must  depend  on  the  natore 
of  the  obligation,  and  the  extent  of  the  injury  in  this  as  in  all 
other  cases  of  broken  covenants. 
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No  question  was  made  at  the  trial  as  to  the  suiBcienoj  of  iha 
proof  that  a  breach  of  the  obligation  to  continue  the  partner- 
ship had  taken  place,  except  only  so  far  as  a  question  of  that 
sort  is  raised  by  the  objection  of  the  defendants'  counsel, 
that  by  the  constitution  of  the  partnership  the  partners  have  a 
power  of  revocation  whenever  they  lose  confidence  in  each 
other.  It  is  not  quite  clear  whether  this  objection  points  to  the 
particular  frame  of  this  partnership,  or  is  supposed  to  be 
founded  upon  the  general  rules  applicable  to  that  relation.  If 
it  relate  to  the  provisions  of  the  partnership  agreement  in  this 
case,  then  it  is  clear  that  the  articles  contain  no  clause  which 
warrants  the  defendants'  proi>08ition.  If,  on  the  other  hand, 
the  general  law  of  partnership  is  referred  to,  while  it  must  be 
conceded  that  some  difference  of  opinion  seems  to  ^st  as  to 
the  power  of  either  partner  in  a  partnership  for  a  fixed  term, 
contrary  to  bis  agreement,  to  put  an  end  to  the  continuanoe  of 
the  firm  at  his  own  mere  will,  it  can  be  safely  afSrmed  that,  con- 
ceding  this  power  to  exist  in  the  broadest  form,  it  has  never 
been  pretended  that  a  partner  who  should,  in  contravention  of 
his  agreement,  put  an  end  to  the  partnership  would  not  be  held 
responsible  for  the  injury  thus  committed. 

We  are  left,  then,  to  Uie  only  substantial  question  which  this 
case  presents:  whether  the  loss  of  those  profits  which  the 
plaintiff  would  have  made  during  the  stipulated  term  of  the 
partnership  is  a  proper  subject  of  compensation,  and  whether 
the  evidence  of  past  profits,  during  the  period  next  preceding 
the  dissolution,  can  be  considered  as  bearing  upon  the  question 
of  prospective  profits.  The  form  of  the  exceptions  taken  con- 
cedes that  the  judge  committed  no  error,  unless  in  taking  the 
profits  into  consideration  at  all;  that  if  he  was  correct  in  tiiis  he 
has  annexed  to  his  instructions  all  the  proper  qualifications  to 
prevent  an  excessive  and  erroneous  estimate  of  the  amount  of 
compensation  for  prospective  profits. 

The  object  of  commercial  partnerships  is  profit.  This  is  the 
motive  ui>on  which  men  enter  into  the  relation.  The  only 
legitimate  beneficial  consequence  of  continuing  a  partnership  ii 
the  making  of  profits.  The  most  direct  and  legitimate  injuri- 
ous consequence  which  can  follow  upon  an  tmauthorized  disso- 
lution  of  a  partnership  is  the  loss  of  profits.  Unless  that  losi 
can  be  made  up  to  the  injured  party,  it  is  idle  to  say  that  any 
obligation  is  imposed  by  a  contract  to  continue  a  partnership 
for  a  fixed  period.  The  loss  of  profits  is  one  of  the  common' 
grounds,  and  the  amount  of  profits  lost  one  of  the  common 
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measures,  of  the  damages  to  be  given  upon  a  breach  of  oontraet. 
I  need  only  refer  to  Muterian  t.  Jllayor  etc.  of  Brooklyn,  7  Hill, 
61  [12  Am.  Dec.  88].  So,  too,  in  Wilson  v.  Martin,  1  Denio,  602; 
Hecksher  v.  McOrea,  24  Wend.  804;  and  Shannon  v.  Comatock, 
21  Id.  457  [84  Am.  Dec.  262],  what  the  party  would  have  made— 
in  other  words,  his  prospective  profit  from  the  performance  of 
the  contract — was  held  to  be  the  true  measure  of  damages.  I 
refer  also  to  two  English  cases  on  the  question,  although  the 
English  courts  do  not  seem  so  carefully  to  have  considered  the 
rules  by  which,  as  matter  of  law,  damages  are  to  be  measured 
as  the  courts  in  this  country. 

Oale  V.  Leckie,  2  Stark.  107,  was  at  nisi  prius  before  Lord 
Ellenborough.  The  defendant  agreed,  as  author,  to  furnish  a 
manuscript  work  to  plaintiffs,  to  be  published  at  their  expense, 
and  the  profits  to  be  equally  divided.  The  defendant  failed  to 
fulfill,  and  this  action  was  brought  for  damages.  Lord  Ellen- 
bdrough  told  the  jury  the  plaintiffs  were  entitled  to  their 
expenses  of  paper  and  printing,  and  added,  *'  The  sum  of  ninely 
pounds  has  been  stated  by  the  witnesses  as  the  amount  of  profit 
which  would  probably  have  been  derived  from  the  first  edition; 
and  it  is  doubtful  whether  it  would  have  reached  a  second;" 
after  suggesting  that  there  might  have  been  a  loss  instead  of 
profit,  which  would  have  been  wholly  the  plaintiffs'  loss  under 
the  contract,  he  submitted  the  matter  to  the  juiy,  who  found 
for  the  plaintiffJB  fifty  pounds  more  than  the  expenses,  etc.,  for 
loss  of  profit.  The  case  does  not  appear  to  have  been  moved 
afterwards. 

McNeil  T.  Beid,  9  Bing.  68,  was  an  axstion  upon  a  contract, 
by  the  defendant,  to  take  the  plaintiff  into  a  firm  of  which  the 
defendant  was  a  member.  It  appeared,  upon  the  trial,  that  the 
plaintiff  had  been  offered,  upon  certain  terms,  the  command  of 
an  East  India  ship  for  a  double  voyage;  that  the  value  of  such 
voyage  to  the  captain  was  not  less  than  one  thousand  pounds; 
that  the  plaintiff  had  been  induced  by  the  defendant  to  give  up 
this  voyage  to  enter  into  the  promised  partnership.  The  jury 
found  five  hundred  pounds  for  the  plaintiff.  It  was  objected, 
among  other  things,  that  the  juiy  were  wrongfully  instructed  as 
to  damages.  On  this  point  Tindal,  0.  J.,  says:  **  I  told  the  jury 
that  they  might  see  that  the  plaintiff  considered  the  engagement 
equal  to  an  Indian  voyage,  because  he  would  not  otherwise  have 
relinquished  it,  and  the  defendant  could  not  have  estimated  it 
at  less,  because  he  made  his  offer  as  a  friend  of  the  plaintiff." 
It  was  the  value  of  the  engagement  as  partner,  therefore,  which 
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Che  jury  were  to  estimate;  and  Bosanqaet,  J.,  says:  '*  The  dam- 
ages were  estimated  according  to  what  the  jury  thought  was  the 
value  of  the  contract.  The  value  of  the  East  India  voyage  has 
not  been  recovered  as  special  damage,  but  has  been  taken  as  an 
ingredient  for  estimating  the  value  which  each  party  set  on 
the  proposed  contract  of  partnership."  In  each  of  these  cases 
the  prospective  profits  of  a  joint  undertaking  unperformed  was 
made  the  subject  of  compensation  in  damages  in  an  action  at  law. 

The  next  question  relates  to  the  admission  of  the  evidence  of 
the  amount  of  past  profits,  to  be  considered  by  the  jury  as  bear- 
ing upon  future  profits.  It  will  be  observed  that  Vie  objection 
does  not  at  all  relate  to  the  mode  of  proof,  but  only  to  the  com- 
petency of  the  fact.  It  seems  to  me  quite  obvious  that,  outside 
of  a  court  of  justice,  no  man  would  undertake  to  form  an  opinion 
as  to  the  prospective  profits  of  a  business  without  in  the  first 
place  informing  himself  as  to  its  past  profits,  if  that  fact  were 
accessible.  As  it  is  a  fact  in  its  nature  entirely  capable  of  accu- 
rate ascertainment  and  proof,  I  can  see  no  more  reason  why 
it  should  be  excluded  from  the  consideration  of  a  tribunal  called 
upon  to  determine  conjecturally  the  amount  of  prospective 
profits  than  proof  of  the  nature  of  the  business,  or  any  other 
circumstance  connected  with  its  transaction.  It  is  veiy  true 
that  there  is  great  difficulty  in  making  an  accurate  estimate  of 
future  profits,  even  with  the  aid  of  knowing  the  amount  of  the 
past  profits.  This  diffictdty  is  inherent  in  Che  nature  of  the  in- 
quiry. We  shall  not  lessen  it  by  shutting  our  eyes  to  the  light 
which  the  previous  transactions  of  the  partnership  throw  upon 
it.  Nor  are  we  the  more  inclined  to  refuse  to  make  the  inquiry 
by  reason  of  its  diffictdty,  when  we  remember  that  it  is  the  mis- 
conduct of  the  defendants  which  has  rendered  it  necessary. 

Another  question  arises  upon  the  defendants'  third  request  to 
charge,  viz. : ''  That  supposing  Bagley  to  be  accountable  through 
want  of  diligence,  that  should  be  taken  into  view  in  diminution 
of  the  damages."  An  issue  had  been  formed  upon  the  plead- 
ings, and  tried,  whether  Bagley  had  fraudulently  abstracted  a 
quantity  of  gold  from  the  firm,  and  the  judge  had  instructed 
the  jury  that  if  they  found  this  issue  for  the  defendants,  then 
they  were  justified  in  dissolving  the  partnership,  and  the  plaint- 
iff could  not  recover  damages.  No  issue  had  been  made  as  to 
negligence  on  Bagley's  part,  nor  did  the  evidence  tend  to  the 
proof  of  such  negligence;  and  on  these  grounds,  as  well  as 
because  the  request  was  not  in  such  a  shape,  even  conceding  it 
to  have  been  well  founded  upon  the  evidence  as  to  require  the 
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judge  to  comply  with  it,  we  think  the  exception  not  well  taken. 
A  request  most  be  in  such  form  that  the  judge  may  properly 
charge  in  the  terms  of  the  request  as  made,  without  qualifica- 
tion,  or  his  refusal  will  not  be  ground  of  error.  If  made,  as 
requested  here,  the  effect  would  have  been  to  submit  to  the  jury 
to  find  whether  Bagley  was  accountable  through  want  of  dili- 
gence, without  any  instructions  as  to  what  sort  of  diligence  he 
was  bound  to  exhibit,  or  what  sort  of  losses  or  other  mishaps 
he  was  thus  to  be  made  accountable  for.  In  this  refusal  there 
was  no  error. 

It  may  be  proper  to  notice  briefly  the  proposition  that  the 
plaintiff's  claim  for  profits  must  be  limited  to  the  period  between 
the  dissolution  and  his  subsequent  entiy  into  business.  This  is 
obviously  unfounded.  The  only  question  which  could  be  made 
as  to  this  part  of  the  case  is,  whether  the  defendants,  in  mitiga- 
tion of  damages,  could  show  that  the  plaintiff  either  was  or 
might  have  been  as  profitably  employed  in  business  on  his  own 
account  as  he  would  have  been  had  the  firm  business  been  con- 
tinued. The  plaintiff  might,  perhaps,  have  disputed  the  com- 
petency of  such  evidence.  But  surely  the  defendants  can  not 
be  heard  to  say  that  the  plaintiff  was  bound  to  remain  idle  at 
their  expense,  or  lose  his  claim  ui>on  them  altogether  from  the 
moment  when  he  engaged  in  business. 

JxwETT,  GABBnixB,  MoBSB,  WiLLASD*  and  Ma80X»  JJ.»  oon- 
cuxred. 

BuooLxs,  O.  J.,  and  Tagoabt,  3.,  expressed  no  opinion. 
Judgment  affirmed. 

When  Futubb  akd  Pbobabli  Profits  mat  bb  CoNsmiBKD  m  Estocat- 
nco  Damaobs:  See  Ikmneli  ▼.  Jones,  52  Am.  Dec.  194;  Blanehard  ▼.  Ely,  34 
Id.  250;  Mattermm  ▼.  Mayor  qf  Brooklyn,  42  Id.  88,  and  eztenBive  notee  to 
the  iMt  two  oases,  dtiiig  nnmerons  authorities.  Where,  in  oonseqneDoe  of  a 
trespass  rendering  premises  uninhabitable,  plaintiff  was  obliged  to  remove 
to  another  place  of  business,  he  is  entitled  to  show,  in  an  action  for  the  tres- 
pass, that  his  business  fell  off  in  consequence,  and  how  much.  As  a  general 
thing,  in  an  action  purely  of  tort,  where  the  amount  of  profits  lost  by  the 
injury  can  be  shown  with  reasonable  certainty,  they  are  not  only  admissible 
in  evidence,  but  they  constitute  thus  far  a  safe  measure  of  damages:  AUUon  v. 
Chandler,  11  Mich.  542.  In  Waahbum  v.  Hubbard,  6  Laos.  11,  the  court  hold 
that  estimates  of  probable  sales  furnish  no  proper  criterion  for  fixing  damages; 
actual  damages  and  actual  loss  of  profits  only  can  be  recovered,  and  accord- 
ingly, in  an  action  for  breach  of  a  contract  to  continue  the  plaintiff  as  the 
defen4ant's  agent  for  the  sale  of  car  springs,  and  allow  him  commission  on 
sales,  evidence  of  the  amount  of  profits  which  plaintiff  might  have  made 
inring  the  term  of  the  ecmtract  is  inadmissible.    The  principal  case  was 
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oHad  in  «oh  of  the  above  oases.  It  was  also  dted  in  Van  Nu9  t.  .Rdker,  6 
Id.  238,  where  the  oonrt  laid  down  the  rale  to  govern  the  admission  of  evi- 
denoe  of  profits  whioh  ezoludes  such  as  are  speculative  and  conjectural  in 
character.  In  TayUtr  v.  Bradley^  4  Abb.  App.  Dec  365,  the  principal 
case  is  cited  as  an  authority  that  danis^^  in  case  of  personal  injury,  sus- 
tained after  the  commencement  of  the  action,  are  recoverable.  An  actum  of 
covenant  will  lie  upon  an  agreement  to  continne  the  partnership:  Howard  v. 
i'Wiiieis,43K.Y.  696. 


Johnson  v.  Gabnlet. 

[10  Kbw  Toss  (6  SsLimr),  670.] 
BVIDKWUE  THAT  PUBOKASKB  OF  CHATTELS  KXPT  HOUSB  OF  IlL-FAMB  at  the 

time  of  making  the  purchase  held  irrelevant  to  the  question  of  good  faith 
in  making  the  purchase. 
JiSPLxviK  MAT  BB  Maiktaikbd  FOB  G00D8  Seizbd  bt  Shbbift,  on  as 
execution  against  their  former  owner,  on  proof  that  plaintiff  had  pos- 
session of  them  coupled  with  an  interest;  and  notwithstanding  the  l^gal 
title  and  right  of  possession  may  have  been  vested  in  a  third  ] 


Appbal  from  a  judgment  for  plaintiff  in  replevin.  The  de- 
fendant having  as  sheriff  seized  chattels, in  plaintiff's  possession 
on  an  execution  against  Burbridge  and  another,  as  the  property 
of  Burbridge,  this  action  of  replevin  was  brought,  in  support  of 
which  plaintiff  proved  that  before  the  seizure  Burbridge  made  a 
bill  of  sale  of  the  things  to  her,  and  proved  other  facts  tending 
to  show  valuable  consideration,  delivery,  etc.  The  defendant 
then  offered  to  prove  that  at  the  time  of  the  alleged  sale  plaint- 
iff was  engaged  in  keeping  a  house  of  ill-fam,e;  but  the  judge 
refused  to  admit  such  evidence.  The  defendant  then  claimed  a 
verdict,  on  the  ground  that  the  whole  evidence  showed  the  title 
to  the  things  seized  to  have  been  at  the  time  in  third  persons; 
but  the  judge  ruled  that  the  testimony,  if  believed,  showed 
rightful  possession  and  interest  in  the  plaintiff,  sufficient  to 
enable  her  to  maintain  the  action.  The  plaintiff  had  verdict 
and  judgment,  which  the  full  bench  sustained.  The  remaining 
facts  appear  from  the  opinion. 

•  Brcvm  and  MaUhews^  for  the  appellant.    • 
DooliiUe,  for  the  respondent. 

By  Court,  Taooabt,  J.  There  are  but  two  questions  which 
we  deem  of  sufficient  importance  to  notice  in  our  AramiTiiifirtn 
of  this  case:  1.  Did  the  judge  err  in  rejecting  the  offer  to  prove 
that  the  plaintiff  kept  a  house  of  ill-fame?  We  have  been  un- 
able to  discover*  from  an  examination  of  the  authorities  dted 
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bj  the  defendant's  coonsel,  that  he  is  in  any  manner  sustained 
in  this  point  by  them.  It  is  held  that  in  questions  of  fraad, 
and  in  determining  the  probability  of  a  secrejb  trust,  all  the  cir- 
cumstances surrounding  the  transactions  are  to  be  considered; 
the  persons  who,  the  time  when,  the  place  where,  and  every 
fact  which  can  affect  or  color  the  relations  and  motives  of  the 
})artie8. 

We  are  unable,  however,  to  perceive  that  the  fact  of  the 
plaintiff's  being  a  keeper  of  a  house  of  ill-fame  is  a  circum- 
stance connected  with  the  transaction  in  relation  to  the  prop- 
erty in  this  case.  It  is  true  that  the  plaintiff  lent  money  to 
Burbridge.  It  is  not,  however,  shown  that  Burbridge  was  con- 
nected with  the  plaintiff  in  her  house  by  any  personal  arrange- 
ment or  intimacy,  with  the  exception  of  the  mere  facts  that  she 
employed  him  to  aid  and  advise  Leonard  in  carrying  on  the 
cigar  business  after  his  failure,  and  previous  to  that  time  had 
lent  him  money.  We  agree  with  the  coiurt  below  that  the  pro- 
posed question  was  quite  too  remote  to  affect  the  question  of 
title  to  the  property  claimed.  We  tiiink,  too,  that  Uie  case  of 
Van  Buren  v.  WeUs,  17  Wend.  203,  is  in  point  to  sustain  the 
judge  in  his  decision.  The  fact  offered  to  be  proved  was  a 
mere  isolated  fact,  not  shown  to  be  relevant  by  any  evidence 
which  had  preceded  it,  and  the  defendant  did  not  o{fer  to  make 
any  subsequent  proof  which  showed  its  relevancy. 

2.  The  only  question,  then,  on  which  there  can  be  any  claim 
to  reverse  the  judgment  is  the  refusal  of  the  judge  to  charge 
the  jury  that  if  they  find  the  title  to  the  horse  still  remained  in 
Van  Antwerp  &  Co.  when  the  action  was  commenced,  the  plaint- 
iff can  not  recover;  and  the  charge  that  if  the  purchase  of  the 
horse  was  made  by  the  plaintiff  in  good  faith,  and  there  was  no 
fraud  or  intent  to  hinder,  cheat,  delay,  or  defraud  creditors, 
the  plaintiff,  under  the  bill  of  sale  and  delivery  and  payment,  if 
they  were  made  as  testified  to,  obtained  a  sufficient  title  to  en- 
able her  to  maintain  the  action,  even  although  it  be  true  that 
one  thousand  cigars  remained  due  to  Yan  Antwerp  &  Co.  on 
account  of  the  horse. 

The  case  of  Ingraham  v.  Hammond,  1  Hill  (N.  Y.),  853,  was 
an  action  of  replevin  for  taking  a  yoke  bf  oxen.  The  defendant 
Hammond  pleaded  property  in  Meade,  his  co-defendant.  Each 
then  pleaded  various  pleas  of  property  in  other  persons, 
strangers  to  the  suit.  The  pleas  did  not  connect  the  defendants 
or  either  of  them  with  the  title  set  out,  and  each  plea  prayed  a 
return  of  the  properly.    The  plaintiff  demurred  to  all  of  the 
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pleaSy  and  the  defendants  joined  in  demuirer.  The  court, 
Cowen,  J.y  says:  '*It  has  long  been  settled,  and  never  ques- 
tioned, that  in  replevin  the  plea  of  property  in  a  third  person  is 
good,  and  entitles  the  defendant  to  have  a  return  thereof  without 
connecting  himself  with  the  right  of  such  person,  or  making 
avowry.  The  reason  assigned  is  given  in  Butcher  v.  Porter, 
1  Salk.  94,  whether  the  property  be  in  a  defendant  or  a  stranger, 
the  defendant  ought  to  have  a  return,  because  he  had  the  pos- 
session which  was  illegally  taken  from  him  by  the  replevin." 

The  same  doctrine  was  held,  in  the  case  of  Preiser  v.  Woodward^ 
21  Wend.  205.  In  the  case  of  Boger8  v.  Arnold,  12  Id.  30, 
which  was  an  action  of  replevin  for  taking  the  mill-irons  or  ma- 
chinery of  a  saw-mill,  being  the  goods  and  chattels  of  the 
plaintiff.  The  defendants  pleaded,  alleging  property  in  the 
goods  and  chattels  to  be:  1.  In  themselves  and  one  Earl  Whit- 
ford  as  tenants  in  common;  2.  In  themselves  as  tenants  in  com- 
mon with  Earl  Whitford  and  the  plaintiff;  3.  In  themselves;  4. 
In  themselves  and  the  plaintiff  as  tenants  in  common;  and  5. 
In  Foster  Whitford,  one  of  the  defendants— each  plea  travers- 
ing the  properly  of  the  goods,  etc.,  in  the  plaintiff.  To  those 
pleas  the  plaintiff  replied,  reaffirming  the  property  in  the  goods 
to  be  in  himself.  Thecourt  in  thiscase  say:  ''It  has  been  long 
settled  in  this  state  that  the  possession  of  personal  chattels  by 
the  plaintiff,  and  actual  wrongfid  taking  by  the  defendant,  are 
sufficient  to  support  replevin,  and  that  it  may  be  brought  where 
trespass  de  bonis  asportaiis  vnll  lie,"  citing  Pangbum  v.  Patridge, 
7  Johns.  140  [5  Am.  Dec.  250];  Cresson  v.  Stout,  17  Id.  116  [8 
Am.  Dec.  373];  Marshall  v.  Davis,  1  Wend.  109  [19  Am.  Dec. 
463];  Wheeler  v.  HcFarland,  10  Wend.  322;  WiUmarth  v.  Craw- 
ford, Id.  344. 

This  case  concedes  that  the  defendant  in  replevin  may  plead 
properly  in  himself  or  in  a  stranger  in  bar  of  the  action,  and  pray 
for  a  return  and  damages.  Mr.  Justice  Nelson,  delivering  the 
opinion  of  the  coxirt,  quotes  from  Baron  Gilbert's  treatise  on  the 
law  of  replevin  as  follows:  *'  Property  in  the  defendant  is  a  good 
bar,  because  it  avoids  the  injustice  of  the  caption,  which  is  the 
gist  of  the  action,  by  showing  he  had  a  right  to  take  it;  and  this 
not  only  abates  the  writ  of  the  plaintiff  whereby  deliverance  was 
made  to  him,  but  destroys  all  his  right  to  the  properly."  The 
learned  justice  then  adds:  '*  Substantially  the  same  reasons  are 
given  for  the  plea  of  property  in  a  stranger,  though  it  has  been 
well  said  elsewhere  that  this  plea  is  not  founded  on  veiy  accurate 
reasoning.    For  the  plaintiff  being  in  possession  of  the  goods 
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at  the  time  of  the  caption,  which  is  admitted  by  the  plea,  it  ig 
difficult  to  see  how  the  defendant  shows  a  right  to  the  return  of 
the  property  taken  on  replevin  by  proving  title  to  it  in  a  stranger. 
Upon  this  view  of  the  case,  the  possession  of  the  plaintiff  would 
be  left  untouched,  which,  as  we  have  already  seen,  is  a  sufficient 
ground  |:>rttna  facie  to  sustain  the  action/' 

Again,  the  learned  justice  says:  **  When  we  speak  of  prop- 
erty in  the  plaintiff  or  in  defendant  in  this  action,  it  is  material 
to  understand  what  is  meant  by  the  term.  From  the  language 
used  in  some  of  the  books,  it  might  be  inferred  that  the  question 
between  the  parties  involved  the  absolute  ownership  of  it.  The 
cases  already  referred  to,  showing  under  what  circumstances 
this  action  will  lie,  negative  this  idea.  Right  to  the  possession 
and  dominion  of  the  goods  and  chattels  for  the  time  is  all  that 
is  essential.  This  is  the  view  which  this  court  had  of  the  ques- 
tion at  an  early  day:  Earrison  v.  Mcintosh,  1  Johns.  380.  It  is 
conceded  by  the  learned  judge  who  delivered  the  opinion  in 
that  case  that  an  interest  in  the  property  which  would  have 
sustained  trespass  or  replevin  would  have  constituted  a  good 
replication  to  the  plea  of  property  in  a  stranger.  The  property, 
then,  whether  in  a  defendant  or  a  third  person,  sufficient  to 
sustain  a  defense,  must  be  such  as  goes  to  destroy  the  interest 
of  the  plaintiff,  which,  if  existing,  would  sustain  the  action; 
or  in  other  words,  such  as  would  defeat  an  action  of  trespass  if 
brought  in  place  of  this,  in  case  of  a  wrongful  taking,  or  trover 
if  brought  for  a  wrongful  detention.  All  that  can  be  material 
for  the  plaintiff  to  maintain  against  a  plea  in  bar  is  an  interest 
in  or  connection  with  the  property,  which  would  give  to  him 
the  action  of  replevin  as  an  appropriate  remedy  for  a  wrongfid 
taking  or  detention.'' 

The  plaintiff  in  this  case  proved  a  titie  in  herself  sufficient  to 
authorize  her  to  recover.  She  had  the  possession  and  rightful 
possession  of  the  horse  against  all  the  world,  including  Yan  Ant- 
werp &  Co.  She  had  the  absolute  right  against  everybody  except 
Van  Antwerp  &  Co.  It  would  be  unjust  to  allow  the  defendant, 
who  has  no  privity  of  interest  with  the  absolute  owners  (even  ad- 
mitting Van  Antwerp  &  Co.  to  be  the  absolute  owners),  to  defeat 
her  recovery  and  realize  the  value  of  property  which  he  has  no 
possible  claim  upon,  by  a  mere  technicality  such  as  is  claimed 
in  this  case.  As  against  the  defendant,  the  plaintiff  has  proved 
title  in  herself,  and  is  entitled  to  recover.  The  rule  that  a  plea 
of  property  in  a  stranger  is  a  good  plea  in  replevin,  without  con- 
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neeting  the  defendant  therewith,  is  a  role  of  pleading,  and  is 
not  infiringed  upon  by  the  decision  in  this  case. 

The  charge  of  the  judge  was  as  favorable  to  the  defendant,  as 
to  the  matters  requested,  as  he  was  entitled  to.  The  judge 
charged  the  jury  that  if  in  fact  the  plaintiff  was  not  the  owner 
of  the  property,  the  defendant  was  entitled  to  the  verdict  The 
defendant  was  entitled  to  nothing  more  faTorable.  The  part  of 
the  charge  excepted  to  was  right. 

The  form  of  the  judgment  can  not  be  taken  advantage  of  by 
exception.  No  exception  can  reach  a  matter  of  that  kind.  If 
the  judgment  is  wrongly  entered  up,  the  defendant  should  have 
moved  the  court  to  set  it  aside  for  irregularity. 

On  the  whole,  the  judgment  must  be  affirmed. 

All  the  judges  concurred. 

Judgment  afiSrmed. 

What  Nbcbssabt  m  Obdeb  to  MAnrrAur  Rsplbvin.— Deolaration  in 
replevin  must  assert  property  in  the  plaintiff,  either  general  or  special,  and 
an  allegation  that  he  was  "entitled  to  the  possession  "  is  not  enoogh:  Pattt- 
ton  V.  Adama,  42  Am.  Dec.  69.  In  the  note  to  this  case  the  same  rule  is  laid 
down,  supported  by  numerous  New  York  cases.  **  It  is  well  settled,  as  a 
general  principle,  that  in  Pennsylvania  replevin  lies  whenever  one  man  claims 
goods  in  the  possession  of  another;  and  this  whether  the  complainant  has 
ever  had  possession  or  not,  and  whether  his  property  in  the  goods  be  absolute 
or  qualified,  provided  he  has  the  right  of  possession: "  Ilarkm  v.  Harian,  63 
Id.  612.  It  is  not  sufficient  for  plaintiff  in  replevin  to  have  clear  legal  title 
to  the  property  in  controversy,  but  he  must  also  be  entitled  to  the  immediate 
possession  in  order  to  warrant  a  recovery:  BriU  v.  Aylett,  62  LL  282.  As  to 
when  replevin  lies  generally,  see  ManhaU  v.  Dam$,  19  Id.  463,  and  note; 
Swi\ford  MJg.  Co,  v.  Wiggin^  40  Id.  198.  To  maintain  replevin  in  Miasooii, 
all  that  is  necessary  is  to  show  actual  possession,  or  the  immediate  ri^t 
thereto,  in  the  plaintiff,  and  that  the  property  was  subsequently  found  in  the 
hands  of  another,  without  the  plaintiff's  consent:  Oroeker  v.  Jfiomi,  26  Id.  684. 

Actual  Possession  or  Pbopebtt,  Aooompanixd  bt  Equitablb  Intbrbt 
in  the  plaintiff  at  the  time  of  the  seizure  thereof  by  an  officer,  is  sufficimt  to 
maintftiTt  the  action  of  replevin,  and  entitle  the  plaintiff  to  a  return  of  the 
property:  Frott  v.  MoU,  34  N.  Y.  253;  StaweU  v.  OHs,  71  Id.  39,  both  citing 
the  principal  case;  it  is  also  cited  to  the  point  that  the  entry  of  a  judgment 
in  replevin  for  the  value  of  the  property,  instead  of  in  the  alternative  for 
the  value  of  the  property  or  its  return,  is  an  irregularity  to  be  oorrected  in 
the  court  below,  and  not  an  error  which  would  justify  a  reversal,  in  IngenoU 
V.  BoHwiek,  22  Id.  426;  OallGrU  v.  Orter,  27  Id.  828;  and  Ooehran  w.  OcU- 
wald,  41  K.  T.  Sup.  Ct  322. 
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AuMomr,  Testing  hiuband's  iMlty  in  wife,  ai,  117. 
Amutdickht  i  affidjivit  for  attachment,  129. 

of  bond  tor  attachment,  130. 

of  complaint  for  attachment,  12S. 
becnce  of  officer  at,  155. 

aaeistance  which  officer  may  demand,  154. 

anthority  of  officer  should  be  diicloeed,  158. 

breaking  doora,  demand  for  admiation  prior  to,  187* 

breaking  doors,  disdosore  of  porpoee  before,  157* 

breaking  doors  to  effect,  155, 156. 

breaking  doors,  what  is,  157. 

hy  acquiescence  of  party,  152. 

by  bare  words,  153. 

by  one  personating  an  officer,  152. 

by  private  person  in  civil  suit,  162. 

by-standers  assisting  in,  when  justified,  154. 

Hv-«tanders,  help  which  may  be  required  of,  154. 

drittned,  151. 

Ii>rm  which  may  be  used,  161* 

fraud  in  effecting,  154. 

how  made,  151. 

killing  to  effect,  162. 

killing  to  effect,  of  one  chained  with  felony,  102. 

killing  to  effect,  of  one  chaiged  with  misdemeanor,  V¥k 

killing  to  prevent  escape,  163,  164. 

killing  when  resistance  is  ofiinred,  163. 

moral  restraint  may  constitute,  152. 

obstructing,  arrest  for,  155. 

officer  may  act  by  another  person,  152. 

officer,  purpose  of,  should  be  stated,  158. 

officer,  when  must  show  warrant,  159. 

on  Sunday,  160. 

private  person,  when  deemed  under  officer^  < 

refusal  to  assist  in  making,  is  indictable,  154. 

restraint  requisite  to,  151. 

■ubmission  to,  words  expressive  of,  153. 

violence  in  effecting,  liability  for,  161. 

warrant,  when  must  be  shown,  159. 

irhere  party  submits,  152. 
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AanoinaNT  of  fatare  earnings,  when  void  and  when  valid,  41% 
AnAOHMJVNT,  amending,  127. 

amending  affidavit  for,  129, 180. 

amending  bonds  for,  130. 

amending,  by  adding  title  of  officer,  127. 

amending,  by  correcting  amount,  127. 

amending,  by  correcting  date,  127. 
m  amendinfr  ly  correcting  name  of  party,  127* 

J  amending  by  sealing,  127. 

fr  amending,  in  respect  to  its  direction,  127. 

amending,  in  respect  to  place  of  return,  127* 

amendment  of  complaint,  125. 

amendment  of  complaint  by  adding  new  cause  of  aotkB,  121^ 

amendment  of  complaint  by  adding  verification*  I26w 

amendments  permitted  depend  on  statutes,  12Si 

dissolving,  for  defects  in  complaint,  120. 

seal  of  court,  omission  of,  118,  127. 

Bainc,  check,  action  on,  436. 

obeok  for  more  money  than  drawer  has^  486. 

forged  indorsement,  payment  on,  739. 

pass-book  of,  effect  of  balancing,  730. 
BONM,  omissions  in,  when  immaterial,  671. 

Chattel  Mobtoaos  gives  right  of  possession,  490. 

sale  under  execution  against  mortgagor,  491. 

vests  title  in  mortgagee,  490. 
Ck>icif0N  Cabrixb  of  passengers,  care  exacted  of,  146. 
Constitutional  Law,  provision  of  constitutions  of  different  states  rsqiiirim 
statutes  to  embrace  but  one  subject,  objeoi  and  ooostructioa  ci,  137- 
839. 

statutes  which  are  void  because  in  violation  of  the  provisions  of  ststt 
constitutions  requiring  statutes  to  embrace  but  one  subject,  M-M 
CONTDCPT,  judgment  for,  when  court  has  no  jurisdiction,  442. 

justice  of  the  peace  may  punish,  442. 
Contract  in  restraint  of  trade,  when  valid,  746. 

made  in  violation  of  law,  350. 

to  withdraw  opposition  to  passage  of  statute,  850. 
Co-TBNANT,  action  by  one  against  the  other  for  rents  and  profits,  476. 
CouNTT  Skat,  act  submitting  place  of,  to  vote  of  people  Is  valid,  519. 
Criminal  Law,  discharge  of  jury,  when  operates  as  an  aoqaittal,  96. 

Damaobs,  exemplary,  allowance  of,  for  criminal  torts,  lOOi 

future  profits  as  an  element  of,  761. 

measure  oi,  ia  trover,  242. 

mental  sunermg  as  an  element  of,  101. 

peace  of  mind  as  an  element  of,  lOL 
DmNiTiON  of  arrest,  151. 

of  family,  586-588^ 

of  head  of  family,  589. 

<d  householder,  698. 
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VwaoKKTB  AVD  Di8TBiBnTioiv8y  half-bkod,  ezdosioik  o£,  in  Kngtond,  66& 
half-bloody  inheritance  hy^  in  Alabama,  North  CSarolina»  and  Tanneiets 

658. 
half -bloody  inheritance  by,  in  Oalif<»nia,  Miohigen,  Minneeota,  Montana 

WUconsin,  New  York,  and  Arkansas,  657. 
half-blood,  inheritance  by,  in  Conneotiont,  Delaware,  and  Soath  Gtro- 

lina,666. 
half-blood,  inheritance  by,  in  Florida,  Missouri,  Texas,  'V1rginfa^  Ken* 

tocky.  West  Virginia,  Colorado,  and  Wyoming,  663. 
half-blood,  inheritance  by,  in  Maine,  Massaohosetts,  Vennoiit,  miaoU, 

Knnmiw,  and  Mississippi,  657. 
half-blood,  inheritance  by,  in  Maryland,  667. 
half-blood,  inheritance  by,  in  New  Hampshire,  Bhode  Idand,  Iowa,  and 

Lonisiana,  666. 
half-blood,  inheritance  by,  in  New  Jersey,  664. 
half-blood,  inheritance  by,  in  Pennsyl^snia,  666. 
half-blood,  sundry  questions  concerning  inheritance  by,  650-682. 
half-blood,  included  in  the  terms  "  brothers  and  sisters,"  656. 
DiTOBGB,  effect  of,  by  the  common  law,  460. 
procedure  to  Tacate,  466. 
ratification  of,  465. 
sentence  of,  was  always  open  to  rerisioa  or  rerersal  hy  tba  < 

Uw,459. 
statute  anthoriadng  vacating  of  judgment,  whether  appUsa  to,  46Q^ 
suit  to  set  aside,  460-466. 
suit  to  set  aside,  parties  to,  466. 
▼acating  by  suit  in  equity,  467. 
▼acating  by  suit  in  equity,  effect  of,  467. 
vacating  by  suit  in  equity,  causes  for,  467. 
vacating,  denied  to  one  who  has  ratified  hy  marrylngs  466. 
Taoating,  diligence  required,  465. 
racating,  for  collusion,  465. 
Tscating,  for  fraud,  461. 
vacating  on  motion,  461. 

vacating  where  rights  of  third  persons  have  intervened,  460. 
DowxB,  election  between,  and  devise,  when  compelled,  715. 
is  paramount  to  conveyance  and  debts  of  husband,  714. 

SuBonoM,  ballots  containing  initials  of  Christian  name  only,  4fil«. 

statutory  provisions  concerning,  are  direotovy  m&nHy,  48tt 
EszATia  or  Dbobdbmts,  sale,  when  void,  508. 

sale,  failure  to  give  bond,  233. 
EnoFPXL,  effect  of,  on  married  women,  453. 
BviDXNOB,  declarations  as  to  state  of  health,  188. 

declarations  must  be  part  of  rt$  getUB^  146. 

declarations  under  oath,  730. 

of  motive  for  crime,  730. 

threats  communicated,  when  and  for  what  purpose  admlwlhlsb  9L 

threats,  mere  naked,  not  admissible  on  trial  for  mnrdar^  58. 

threats  not  admissible  in  mitigation,  54. 

threats  not  accompanied  nor  followed  hy  overt  aoti.  UL 
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Etidknox,  threats  not  communicated  to  defendant,  54^  66w 

threats,  when  a  part  of  the  re»  gegUe^  64. 
ExsounoN  Salk  of  mortgaged  chattels  onder  judgment  agidnsl  moitgiiii^ 
491. 

Family  defined,  and  what  constitutes,  586,  588. 
grown -np  children  not  included  in,  587. 
head  of,  defined,  589. 
head  of,  guardian  of  minor,  592. 
head  of,  husband,  589. 

head  of,  must  be  under  obligation  to  rapport  some  one,  587* 
head  of,  unmarried  person,  591. 
head  of,  wife»  abandoned  by  huaband^  59L 
head  of,  widow,  590. 
head  of,  widower,  591. 
husband  and  wife  are  a,  587»  588. 
Indian,  592. 

meaning  of  term  under  statutes  oonoeming  aenrioe  of  prooew,  588. 
meaning  of  term  when  used  in  a  will,  588. 
persons  having  no  legal  nor  moral  right  to  be  fed  and  clothed  are  no  psil 

of,  587. 
to  many  and  have  a,  defined*  588. 
wife  is  part  of,  587. 
w         ^s  part  of,  588. 

GuABDiAf  AND  Ward,  sale,  failure  to  give  bond,  2SS 
sureties'  liability  for  rents,  233. 

HousBHOLDXB,  defined,  593. 

Husband  akd  Wm,  enforcing  agreement  of  husband  to  tnmsfir  propsctj  10 
wife,  326. 
limitation  of  action  by  wife  against  husband*  326. 
money  of  husband  expended  on  wife's  property,  17il. 
property  bought  with  common  property  in  state  where  law  of  eommniilf 
does  not  exlBt,  214. 

Indictmknt,  disjunctive  allegations  in,  478. 
Ikdobsbr,  limitation  of  action  in  favor  of,  505. 
Injunction  afi;ainst  trespass  and  waste,  375. 

Inbubanck,  estoppel  against  company  from  urging  that  aotkm  Is  not  kiMf^ 
in  time,  81. 
exceptions  in  policy,  how  construed,  81. 

JuDOMBNT,  stranger  may  collaterally  attack,  for  finand,  468. 

vacating,  in  equity,  when  for  divorce,  467. 

vacating,  in  equity,  where  relief  could  be  had  on  motioOt  467* 
Judicial  Officers,  liability  of,  441,  442. 

power  to  punish  for  contempt,  442. 

Limitations,  in  actions  against  guarantors,  when  begins,  507« 
in  actions  against  sureties,  when  begins,  506. 
in  actions  between  sureties*  when  begins,  505-507^ 
in  actions  by  sureties,  when  begins,  504. 

Maoistratb,  liability  for  acting  beyond  his  jurisdiction,  47SL 
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ICAUOioua  PMMBcnnoN,  in  ooart  having  no  jnriadiotioii,  i44» 
Marrtit>  Womsk,  estoppel,  whether  bound  by,  453. 

•epaimte  estate,  oontribation  of  husband  to  improvement  oC  1791 
MAflrrxB  ▲]!]>  Sebtant,  liability  of  master  for  injury  of  one  ssrraiit  hf 

another,  108. 
HsoHANio's  LncN,  against  lands  held,  by  tenants  in  common,  691. 

against  lessee  does  not  bind  reversion,  697»  698. 

against  mortgagor,  690. 

against  one  who  owns  building  bat  not  the  land,  697. 

against  owner  who  ^Is  to  give  notice  that  he  is  not  respoosiblay  700l 

against  person  holding  under  building  contract,  689. 

agftinst  person  holding  under  contract  to  purchase,  689. 

against  separate  estate  of  married  woman,  69i* 

authority  of  agent  to  create,  696. 

conveyance  in  fraud  of,  699. 

change  of  possession  during  progress  of  buildings  090l 

effect  against  right  of  dower,  691. 

feme  eoveri  can  not  create,  693. 

for  improvements  by  lessee,  697* 

guardian,  trustee,  executor,  power  to  create^  691,  602. 

husband  can  not  affect  wife's  dower  hy,  691. 

husband  can  not  affect  wile's  separate  estate  by,  69S. 

minors  can  not  create,  693. 

mortgagee  wlien  not  affected  by,  690,  700. 

owner  within  meaning  of  law  of,  688. 

purchaser  without  notice  of,  699. 

vendor  not  bound  by  liens  made  by  vendee,  689. 
Mill  Owkkbs,  right  of,  to  stream,  470. 
lloBfOAOS,  foreclosure  of,  parties  claiming  by  hostile  or  panunoont  tliley  Jlik 

foreclosure  of,  parties  claiming  dower,  715w 
MuincirAL  Corporation,  distinction  between  acts  done  for  private  and  tlioai 

done  for  public  purposes,  221. 
MuBDiB,  threats  communicated  to  prisoner,  when  and  for  what  pnrpoM  •?!> 
dence,  55. 

threats,  mere  naked,  not  admissible  on  trial  for,  68. 

threats,  not  admissible  in  mitigation,  54. 

threats,  not  communicated  to  defendant,  54,  55. 

threats,  proof  of,  when  there  is  doubt  as  to  who  commenoed  the  s»> 
counter,  56. 

threats  to  take  life  of  person  other  than  defendant,  54. 

threats,  when  part  of  re»  getUe^  54. 

Nmotiablb  Instruments,  acceptance  of  forged  bill,  739. 
New  Trial  for  excessive  damages,  499. 
Nonos  to  agent  is  notice  to  principal,  739. 

Fastkxbship,  exemption  of  property  of,  from  execution,  592L 
Patxint,  evidence  of,  under  the  general  denial  under  the  ood«%  iOk 

evidence  of,  under  the  general  issue  in  cu6ump$Uf  59. 

evidence  of,  under  the  general  issue  in  case,  59. 

evidence  of,  under  the  general  issue  in  debt,  60. 

evidence  of,  when  made  after  commencement  of  action*  6QL 
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RAiiAOiD'CoBTOKinoN,  aaimaU  on  tnokt  liability  to 

oeates  to  be  oommon  curler,  when,  in, 

pMiengen,  when  mast  receive,  642 
ft^TiviOATiON,  e£foct  of,  8&-80. 

pendetUe  Ute,  effect  of,  88. 

relation  of,  to  date  of  act  ratified*  88-80.    ' 
Release,  of  one  of  Beveral  jointly  bound,  29i» 
Rent  paaaoa  to  purchaser,  370. 
Replevin,  plaintiff  must  be  entitled  to  immediate  posseerioa,  781b 


Sale  of  Gsh  hereafter  to  be  caught,  417. 

8eal  or  Court,  omission  of,  118,  128. 

Shbbift'b  Sale,  purchaser's  right  to  rent,  STOl 

Slaitder,  actionable  words,  499. 

Statutes,  embracing  more  than  one  subject^  887-448^ 

repeal  hy  implication,  837. 

title  of,  when  complies  with  ooostitotion  requiring  objed  to  b§  iWlit 
337. 

valid  in  part  aud  void  in  part,  3S7»  341. 
Statute  ov  Frauds,  voluntary  performance  of  part  of  oootnel  void  oJift 

748. 
Statute  ov  Limitations,  oonstitutioQality  of,  867. 
Street,  sale  of  lands,  as  bounded  by  proposed,  283. 

liability  of  city  for  obstruction  hy  third  persoosy  70S. 

liability  of  city  for  want  of  repair,  705. 
Suritt,  action  by,  agahist  co-surety,  when  statute  of  Hmttitkwa  1 

action  by,  against  principal,  when  statute  of  Umltations  1 

action  by  surety,  who  has  paid  in  notes  or  ptoperty*  808. 

action  for  snbroication,  505. 


Tazb,  difference  between,  and  right  of  emiiMnt  dooiahi,  8181 

power  of  legislature  to  impose,  519. 
TkusTiB,  purchase  of  trust  estate  by,  758. 
TkUETEB's  Sale,  eaveai  emptor  is  the  rule^  858. 

Water,  mill  owner's  right  to,  470. 

riparian  proprietor  not  liablo  to  using,  470L 
Will,  belief  in  witchcraft,  84. 

partial  insanity,  effect  o^  84. 
Wimiis,  excluding  for  religkNis  belisl^  ITU 
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AOCESSION. 
Bee  Highways,  4;  Tbovib,  2-4. 

ACTIONS. 
Bee  BAiLMsms;  Contracts,  0;  Contribution;  Corporations,  13;  Dam- 
Aois,  13;  Guardian  and  Ward,  2;  Innkebpbrs,  1-3;  JuRiSDicnoN, 
8;  Landlord  and  Tenant,  3;  Plxadino  and  Practiob;  Bspletimj 
Salis,  4;  Schools,  7;  Slander. 

ADVERSE  POSSESSION. 
L  Adwrsb,  Exolusivr,  and  Continuous  Possession  for  period  prescribed 

by  etatnte  of  limitations  will  oonfer  title  to  land.    Stump  ▼.  Henry ^  300. 
S.  One's  Right  ov  Entry  is  not  Barred  by  Another's  Possession,  unless 

it  be  adverse,  ezdnsive,  and  continnons  for  period  prescribed  by  statute 

of  limitations.    Id, 
t.  Possession  will  not  Operate  as  Bar  to  Right  ov  Entry  recognised  or 

acknowledged  by  one  in  possession,  until  the  statutory  period  has  elapsed 

after  such  recognition  or  acknowledgment  has  been  made.    Id. 

AGENCY. 

1.  Agent  Making  Demand  vor  Dbutkrt  of  Property  Belonoino  to  his 
Principal  must,  as  a  general  rule,  pro?e  his  authority  to  make  the 
demand;  where,  however,  the  party  upon  whom  the  demand  is  made 
makes  no  objection  to  the  authority  of  the  agent  to  make  the  demand, 
but  puts  his  refusal  to  deliver  upon  other  grounds  which  can  not  in  point 
of  law  be  supported,  such  refusal  is  a  clear  waiver  of  all  objection  to  the 
authority  of  the  agent,  and  amounts  in  law  to  a  conversion.  RcherUoik 
V.  Crane,  620. 

t.  Agent  Who  Holds  Legal  Title  to  Demand,  though  he  may  have  ac- 
quired it  as  agent  and  hold  it  for  the  benefit  of  his  principal,  may  sue 
upon  it  in  his  own  name.    Poor  v.  ChUifordf  749. 

!•  Agent  is  Responsible  Individually  to  Purchaser  por  Fraud  com- 
mitted by  him  in  the  sale  of  property,  although  he  does  not  profess  to 
sell  the  property  as  his  own,  but  acts  throughout  in  his  capacity  as  agent. 
CampbeUv.  HiUman,  195. 

L  Agent  is  not  Absolved  from  Liability  for  Misrepresentation  as  tc 
his  principal's  title  to  slaves,  by  the  mere  fact  that  he  informed  the  pur* 

nz 
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chMer  that  Us  prinoipal  derived  title  under  a  wfll»  wldoh  the  ] 
had  sufficient  time  and  opportunity  to  examine,  where  the  pnrohaee  wai 
made  upon  the  faith  of  the  agent'i  repreeentatioik  that  his  principal  had 
a  good  title,  and  the  representation  was  calculated  to  induce  belief  and 
prevent  further  inquiry.    Id. 

5.  Nones  TO  AOBMT  TO  BB  NOTIOB  TO  PRINCIPAL  MUST  BB  GiTBBr  TO  Illll 

while  acting  in  the  course  of  his  employment.     Weiuer  ▼.  I>etii9(m,  731. 

6.  RATmoATioN  or  Assionbcsmt  or  Nora  Madb  by  Aobnt  not  Authobibd 

TO  Assign  It  relates  hack  to  the  time  of  the  assignment.    Penom  ▼. 
AtcKibben,  85. 
See  AasiONMBNT  or  Contbaois,  8;  Co&pobatiobs,  4»  8,  7|  EzaoonoMa,  6t 
Shitpino,  2, 10,  11;  Statutb  or  FraudBp  2. 

ALIMONY. 
See  Mabbiaob  and  Dhtobob,  4-S. 

ABBBST. 

L  DooBS  or  flousB  nr  Which  Dbbbndant  Dwkua  mat  LAwruLLT  as 
Bbokbn  Opbn  bt  OmoBB  to  efifect  his  arrest;  and  another  person  ob- 
structing the  officer's  entrance  and  search  will  oiake  himself  partkepi 
eriminu,  although  defendant  was  not  then  in  the  house.  Hawkhu  r. 
CommonweaUh^  147. 

2l  Right  to  Brbak  Outbb  Doobs  Includbs  Bight  to  Bbbak  Iitnbb  Doobs 
to  ErrBCT  Arrbst.  The  officer  having  valid  criminal  process  in  hii 
hands  is  no  trespasser,  though  he  fail  to  find  defendant;  and  to  obitniol 
him  is  unlawf  uL    Id. 

8.  Outbb  Door  or  Dbtbndant'b  Housb  can  not»  in  Citil  Gasbs,  bb  Bbokhi 
BT  OmoBB  to  BrrsoT  his  Abbbst,  without  previous  demand  for  sd- 
mittauce  and  disclosure  of  purpose.    Id, 

4.  Housb  in  Which  Dbtbndant  Dwblls,  though  Ownbd  and  Also  Inhab- 

ITBD  bt  Othbbs  at  Timb,  may  be  lawfully  entered  and  searched  by  ao 
officer  to  effect  defendant's  arrest.  Id. 
6.  OrncBB  can  not  Bbbak  Housb  of  Thibd  Pbbson  to  Abbest  Cbdiinai 
NOT  DwBLUNO  Thbbb,  uuless  such  person  is  then  actually  in  the  house; 
bat  the  owner  may  permit  a  peaceable  entrance,  and  withdraw  it  at  any 
time  if  the  offender  is  not  in  the  house,  without  unlawfully  obstmctinf 
the  officer.    Id. 

ASSAULT  AND  BATTEBY. 
See  Criminal  Law,  1-4;  DAMAOEi,  6,  7;  Plkadino  and  Practiob»  22. 

ASSIGNMENT  OP  CONTRACTS. 

1.  AssiONMBNT  '*  or  All  Sums  Dub  or  to  Beoomb  DuBto  me  for  servioei  in 

laying  common  sewers"  of  the  city  of  B  will  not  defeat  a  trustee  procsM 
against  said  city  to  reach  earnings  arising  out  of  engagements  sabse* 
qnently  entered  into  between  the  assignor  and  the  city.  MulhaU  t. 
QumTit  414. 

2.  Merb  Possibiijtt  or  being  again  Emplotbd,  and  of  earning  wages  at  s 

future  time  under  such  emplojrment,  is  not  assignahle.    Id. 

5.  Irrevocable  Power  or  Attornbt  does  not  Amount  to  Assionmdi; 

when  no  assignable  interest  exists.    Id. 


Digitized  by  LjOOQiC 


Index.  775 

A.  F(rnmBBABin2ro8MATBxA88iovKDwhentheMdgnoiriiiiiid«raaeiigftge« 
meDt  for  a  term  of  time,  and  has  entered  on  the  duties  of  hit  offioe, 
ahhongh  he  i«  liable  to  removal  at  any  time.    Id. 

See  AosMOT,  6;  Banks  and  BAinuKO,  1;  Evidbnox,  16;  ExnmnoirSy  14; 
NaoociAUJi  Ihst&umxnts,  19;  Witmbsbbb,  2. 

ASSUMPSIT. 
1«  Whxbs  tbxsb  is  Lboal  Right  to  Dbmaitd  Sum  of  Mokst,  and  there 
is  no  other  remedy,  the  law  will,  for  all  the  pnrpoeee  of  a  remedy,  imply 
a  promise  of  payment.    Poor  v.  OttHford,  749. 
SL  Ohx  BsMsriTED  vr  Labok  or  Pbopbbtt  ov  ANOxmut  must  answer  lor 
it  on  implied  a$iump§U,    Penona  r.  MeKHbenf  85. 
See  Co-TBiTAVOTf  1;  Quakdias  and  Ward,  2;  Statuti  of  Frauds^  4. 

ATTACHMENTS. 

1.  Writ  of  Attaohmriit  must  rb  uvbrr  Sral  of  Court.  Fou  t.  iMUf 
117. 

SL  Sral  to  Writ  of  Aitacbmrmt  gav  hot  br  Suffliri^  rt  Amrndmrrt. 
Id. 

S.  Writ  of  Attaormrrt  should  Show  Prima  Facur  CoMFLiAircB  with 
CODR,  sufficient  io  oonfer  authority  upon  the  clerk  to  iasue  it;  and  if 
materially  defective  in  this  respect^  it  may  with  propriety  be  quashed. 
Bofber  ▼.  Swan,  124. 

4.  Writ  of  Attaohmrut  oak  kot  rr  AMRzn>RD  when  it  is  m  materially  de- 
feotiTe  as  to  be  devoid  of  the  OBSOutinl  requirements  to  give  it  validity 
and  f oroe.    Id. 

ft.  That  Profkrtt  Atxaohsd  is  Ezxmpt  from  Exsounoir  mat  br  Showk 
on  motion  to  dinolve  the  attschment  or  to  have  the  property  released; 
but  if  the  party  fsils  to  avail  himself  of  such  motion,  it  does  not  follow 
that  his  right  to  the  property  under  the  law  is  forfeited,  or  that  he  is 
estopped  from  reoovering  it  in  replevin.     WiUon  v.  Stripe,  138. 

6L  Whbrb  Offioxr  Who  has  Attaohrd  Pboprrtt  is  Surd  by  Allegbd 
Vrndrr  of  the  debtor,  and  sets  up  defense  that  the  sale  was  fraudulent 
as  to  creditors,  it  is  sufficient  if  he  can  show  that  he  acted  for  a  creditor, 
whether  such  creditor  be  for  a  small  or  a  large  amount.  He  is  not  obliged 
to  show  that  the  whole  debt  claimed  in  the  action  was  due  at  the  time 
iriieii  the  attachment  was  made  by  him.     WcUker  v.  LoveU,  605. 

7.  Offiorr  dobs  not  Rxndxr  HmsKLF  LiABLR  as  Trbspassbr  ah  initio  by 
selling  property  attached  by  him  and  applying  to  the  satisfaction  of  the 
execution  a  laiger  amount  than  is  leg^y  due  thereon.  Notwithstand- 
ing this  application,  the  excess  is,  in  point  of  law,  still  in  the  hands  of 
the  offioer  for  the  use  of  the  party  entitled  to  it  Id. 
See  Bazvxs  and  Bakkino,  3;  Damaors,  2;  Mortgaors,  10,  II. 

AUCTIONS. 
L  Whrthrb  Transachok  bbtwbkk  Bidder  at  Auction  Salr  and  An- 

OTHRR,  before  the  sale  was  closed,  prevented  fair  competition  at  the  sale, 

is  properly  left  to  the  jury.    PUse  v.  Baich,  248. 
I.  PROFRRTT  DOBS  NOT  Vest  IN  HIGHEST  BIDDER  AT  AuoHOV  merely  by 

being  knocked  off  to  him.    Id. 


{ 


Digitized  by  LjOOQiC 


776  Index. 

3.  Propebtt  KirooKXD  off  to  Bidder  at  AuonoK  dobs  vot  Vbst  or  Hni 

if  a  higher  bid  was  made  and  known  to  or  recognised  by  the  auctioDeer, 
and  the  sale  was  reopened  or  proposed  to  be  reopened  if  desired.    I<L 

4.  It  is  not  Dimr  of  Augtiokekb  to  Rkofbn  Salb  after  Knockuto  off 

Akticlb  upon  a  mere  suggestion  that  there  has  been  a  higher  bid,  bnt  if 
there  is  an  affirmation  to  tliat  effect,  and  he  is  satisfied  of  its  tmth,  it  is 
then  his  duty  to  reopen  the  sale.    Id. 

See  Statutb  of  Frauds,  1,  2. 

BAILMENTS. 

1.  Bailbbs  without  Reward  arb  Boukd  to  Slight  Dhjobitcb  Ovlt,  and 

are  not  answerable  except  for  gross  n^leot  Knowla  ▼•  Atlamtie  S  SL 
L.  R.  R.  Co..  234. 

2.  Bailee  Knowing  General  Character  and  Habits  of  Oraturoub 

Bailee,  and  the  place  where  and  the  manner  in  which  the  goods  de- 
posited are  to  be  kept,  is  presnmed  to  assent  that  his  goods  shall  be  so 
treated,  and  can  not  maintain  an  action  for  loss  or  damage  under  such 
circumstances.    Id. 
See  Common  Carribrs,  11,  12,  14-16;  Innkeepers;  MoRSOAOBfly  8|  9, 11; 

Sales,  4. 

BANKS  AND  BANKING. 

1.  Draft  on  Bank,  for  Fixed  Sum  payable  out  of  the  drawer^s  genersl  de- 

posit, being  a  large  sum  standing  to  his  credit,  is  not  operatire  as  an 
assignment  of  the  sum  named  in  the  draft,  until  it  is  presented  at  the 
bank  and  payment  demanded,  although  verbally  accepted  by  tha  cashisr 
when  absent  from  the  bank.    BuUard  r.  Randall,  433. 

2.  Check  is  Order  to  Pat  Holder  Sum  of  Monet  at  the  bank  oo  pcesent- 

ment  of  the  cheek  and  demand  of  the  money.    Id. 

3.  Mere  Notice  to  Bank  that  Chbok  has  been  Drawn,  and  that  a  party 

holds  it,  does  not  bind  the  bank,  nor  give  the  holder  preoedenoe  over  an 
attachment  subsequently  levied  before  presentment  of  the  chock  for 
payment.    Id. 

4.  Checks  are  not  Payable  in  Order  of  Priortt  in  which  they  are  given, 

but  in  the  order  of  their  presentation  for  payment.    Id, 

5.  Bankers  are  Presumed  to  be  Familiar  with  Signatures  of  their  cus- 

tomers or  depositors,  and  are  responsible  for  paying  fotged  cheeks  pur- 
porting to  be  signed  by  them.     Wei$9er  v.  Demson,  731. 

6.  Depositor  is  not  Bound  to  Examine  Checks  when  returned  by  the  bank 

on  the  periodical  balancing  of  his  book;  nor  does  his  n^lect  to  do  so,  or 
his  confiding  the  duty  to  a  clerk  who  conceals  the  true  state  of  facts  from 
him  and  the  bank  officers,  render  the  balance  as  returned  hy  the  bank 
obligatory  on  him,  or  estop  him  from  afterwsrds  proving  that  some  ai 
the  check  returned  by  the  bank  as  paid  were  forgeries.    Id. 

BJU^  OF  EXCHANGE. 
See  Nsgotiable  Instruments. 

BONDS. 
I.  Condition  n  not  Necesim  rt  Part  of  Monet  Bond,  but  the  instrasMat 
nay  be  complete  and  bintt«ng  without  any  condition.    Its  office  is  simply 
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to  wMpgpd  tbs  Mncy  of  tha  obllg»tio«i  wider  which  H  li  wiltleii*  upon 
the  happening  of  lome  event  or  the  performance  of  aome  act  OUe$  ▼• 
Hakted,WS. 

5.  Whxes  CoKDinoii  ut  Bokp  is  Sknsblbss  and  iNOPnunrx,  the  obliga 

tion  which  it  profeesea  to  control  is  pore,  simple,  and  single.  Id, 
t,  Whsbs  CoKDmoN  ov  Bond  is,  bt  Mistake,  so  Drawn  as  to  bk  Sbnsb- 
LBSS  and  void,  the  bond  does  not  thereby  become  void  or  inoperative, 
bat  will  be  enforced  either  as  a  single  bond  without  any  condition,  or  the 
condition  will  be  read  and  taken  according  to  the  evident  intention  of 
thepartiea.    Id. 

4.  Ebmissiom  bt  Oovbbnob  in  Favor  of  Onb  Pabtt  to  Sbvbral  Obuoa- 

TiON  or  forfeited  recognisance  does  not  dischaige  the  other.  SiaU  v. 
Davidmm,  eOS, 

6.  Remission  bt  Governor  from  Lxabilitt  upon  Rbooonizanob  to  At* 

PKAR  nr  Onx  Cduntt  is  not  applicable  to  a  recognizance  to  appear  in  an- 
other,   /(d. 
SeeCovTRiBDTioN;  Daicaobs,  11;  Exboutions,  3«  10;  Guardian  and  Ward, 
1»  8-6;  Judicial  Salbs,  3,  7;  Patmbnt,  1;  Plbadino  and  Practicb,  9; 

SHBRDia,  1,  8;  SURBTT8HIP»  4. 

CARRIERS. 
SeeCoMifON  Cabrtbrs. 

COMITY. 
See  CoNFUOT  of  Laws,  2. 

COMMON  CARRIERS. 
L  Carbful  Sblbotion  of  Servants  with  Reference  to  Skill  and  Com- 
petence by  a  railroad  company,  and  the  oocorrenoe  of  a  negligent  act 
without  its  sanction,  wiH  not  relieve  it  from  liability  for  injury  suffered 
by  a  passenger  from  such  negligent  act.  OiUenwater  v.  Madiaon  ^  I,  R, 
M.  Co.,  101. 

5.  Common  Carriers  of  Pabbenoebs  Engage  not  Onlt  for  Competent 

Skill  of  their  employees,  but  for  its  faithful  and  continued  application* 

Id. 
8.  Negligent  Act  or  Omission  of  Agent  or  Servant  is,  as  to  Public, 

Emploter's  Act,  whether  the  employer  be  a  natural  or  an  artificial 

person.    Id, 
4.  Common  Carriers  of  Passengbbs  are  Liable  for  Utmost  Care  of 

Vert  Cautious  Persons.    Id. 
ft.  Railroad  Companies  are  not  Distinguished  from  Stage  Companies 

in  the  degree  of  diligence  required  and  the  oztent  of  liability  incurred. 

Id. 
8.  PuBuo  PoucT  Demands  that  Law  should  bb  Appued  as  Rioidlt  to 

RAn.ROAD  Companies  as  to  any  other  species  of  passenger  carriers.    Id. 

7.  Fact  that  Pebson  Travbung  on  Railroad  Paid  No  Farb  makes  no 

diffsrence  aa  to  the  liability  of  the  company  for  the  negligence  of  their 
servants.  Id. 
8*  Pbopribtors  of  Stage-coaches  Plying  between  Different  Places* 
AND  Carrying  Passengers  for  Hire,  are  Responsible  for  all  accidents 
and  injuries  happening  to  the  persons  of  the  passengers  which  coold 
have  been  prevented  by  human  care  and  foresight.     Frink  v.  Coe^  141. 
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Ol  BzsMPLABT  Dajuam  sbould  bi  GiTBir  TO  Pa 

who  hM  baon  i^jimd  in  oontequanoe  of  the  groM  negUgonoo  or  tho  part 
of  the  proprietor  of  the  coach,  in  the  employment  of  a  known  dranlMi 
driTer.    /d 

10.  JuBT  18  JusnnsD  or  Onrmo  Ezemplabt  Damaom,  evca where  en  in- 
tent or  deeign  to  do  the  mjory  doee  not  eppeer,  whece  a  stage  pioprietoc 
or  carrier  ia  goilty  of  groea  negliguioe.    Id, 

11.  OOMMON  OntBIKBil  Aim  COMPLBTION  OV  TrA58R  ASM  HOT  lilABEJI  at 

common  carrieia  to  owner  of  transported  frei^t  atill  on  their  can,  after 
notllying  the  owner  of  the  completion  of  the  carriage  and  tliat  the  freif^t 
mnatbeathisridL.    KnowU*  r.  AtUmtie  A  8L  L.  R.  R.  Co.,  2^ 

ISL  CoiiMOK  Carktkiw  BBTAnmro  Fbdobt  upov  theib  Cabs  fob  OwvxB'i 
AooDMMODAnoN  and  at  his  special  request,  bat  without  additional 
compensation!  are  liable  only  as  gratoitons  bailees  or  depositaries.    Id. 

1$.  RAn.BOAT>  Cqspobatioks  ABB  LiABLB  AS  CoMMOK  Gabbibbs  for  losses 
ocoorring  from  any  accident  daring  the  transit  of  the  gooda,  except  those 
arising  from  the  act  of  God  or  the  pnblic  enemy.  Thej  can  not  ceoape 
this  liability  bj  showing  that  the  loss  occorred  from  some  cause  for 
which  neither  they  nor  their  agento  are  chargeable.  Norway  Piaku  Co. 
▼.  BotUm  AM€.B.R.  Co.,  423. 

14.  OoMifoii  Cabbibb  bt  Means  of  Shxfb  mat  Dbijtbb  the  goods  at  tfas 
usual  wharf,  and  be  thereby  discharged  from  his  liability  as  a  carrier.  Id. 

1ft.  Common  Cabbdcb  bt  RAn.BOAi>  mat  Dbutbb  the  goods  on  his  platform 
at  their  place  of  destination;  or  may  store  them  there  if  no  one  is  present 
to  reoeiTC  them.  Until  the  goods  are  so  delivered  or  stored  tliey  are 
liable  as  common  carriers;  but  after  such  storage  they  are  responsible 
only  as  warehousemen.    Id. 

10.  If  Ooom  Cabbtbp  bt  Railboad  Cobpobation  abb  Distbotbd  bt  Fnti 
after  they  have  reached  their  place  of  destination  and  been  stored  in  the 
railroad  warehouse,  the  transit  being  at  an  end,  the  coiporation  is  not 
answerable  as  a  common  carrier,  but  only  as  a  wardiouseman.    Idm 
See  NiauoBNC^  1,  4;  RiniBOADS,  1-4,  ft,  9. 

CONFLICT  OP  LAWS. 

1.  Vaudrt  of  Cdntbaot  18  to  bk  Dboidbd  bt  Law  of  Plaob  where  it  is 

made;  but  no  nation  is  bound  to  recognise  or  enforoe  any  contracto  wliich 
are  injurious  to  ito  own  interests,  or  to  those  of  its  own  citisens,  or 
which  are  in  fraud  of  ita  laws.    SwUih  ▼.  6kx(/f«y,  617. 

2.  Laws  of  Countbt  Have  No  Bindino  Fobob  bbtond  its  Tebbitorial 

Limits,  and  their  authority  is  admitted  in  other  states,  not  es  proprio 
vigore,  but  ex  eomUcUe.  Id. 
!•  Mbbb  Knowledge  of  Illegal  Pvbfosb  fob  Which  Goods  abb  Pubchaseo 
will  not  affect  the  validity  of  the  conteact  of  sale  in  the  country  to  which 
they  are  to  be  taken  and  sold,  where  the  goods  are  sold  and  dellveted  in 
the  govemment  where  the  contract  is  made,  and  the  sale  there  is  legal, 
and  nothing  remains  to  be  done  by  the  vendor  to  complete  the  transso- 
tion,  and  he  ie  not  in  any  way  to  be  further  connected  with  it.  But  if  it 
is  an  ingredient  of  the  contract  between  the  partiee  that  tlie  goods  shall 
be  illegally  sold,  or  that  the  seller  shall  do  some  act  to  assist  or  facilitate 
the  illegal  sale,  or  if  the  goods  are  to  be  delivered  where  the  sale  is  pro> 
hibited,  the  ccmtract  will  not  be  enforced.    Id. 
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4.  Laws  TaoHasma  Balm  ov  Liquors  in  Kevt  HiifWiniui  cmi  wA  ntnd 

to  mIm  made  in  another  ttate  in  which  ■neh  mIm  are  lawful,  where  the 
aale  ii  complete  in  the  latter  etate.    Id. 

0W  Oom&AOT  AKD  RiSPOirsiBIUTT  OF  OnC  Who  IkDOBSM  AOOOlOfODATIOM 

NoTB  ur  OvB  Statb,  but  which  is  eabeeqnently  delivered  to  a  peraon 
in  another,  ia  governed  by  the  law  of  the  latter  state.  Toung  ▼.  JETorria, 
170. 

6.    COMTBAOT     18     TO   BB    GOTEBITBD    AND    COMSTBUXD  BT  LbX   LOOI  CoK* 

TRAOTUS,  nnle«  another  place  is  appointed  for  its  performance.    Id, 

7«  COHTBAOT  VaUD  IB  StATB  WHBBB  MaDB  18  ElflOBOBABLB  IN  AnOTHBB 

8tatb»  nnkss  it  is  clearly  contrary  to  good  morals,  or  repugnant  to  the 
policy  or  positive  institotions  of  that  state.    Pkmney  v.  Baidwrn^  62. 
See  Domoiui  Hu«bani>  and  Wifb,  10;  Nbootiablb  In8TBI7MBBT8»  18. 

CONSnTUnONAL  LAW. 
1.  Law  Whicr  Pbovidbs  vok  OPBNi!ro  ov  Stbbbt  ob  Boad  n  Constitu* 
TIONAL,  where  it  imposes  all  the  costs  on  those  who  are  the  more  imme- 
diately benefited  instead  of  the  commnnity  at  large.    Moale  r.  Ma^for 
etc  qfBaUimare^  2276. 

5.  OoNaoDBNTions  Bbubf  ov  Bbuoious  Duty  Fubnishbs  No  Lboal  Dbfbnsb 

to  the  doing  or  refusing  to  do  what  the  state,  within  its  constitotional 
authority,  may  require.    DonaMoe  v.  Richard^  250. 
S.  Law  n  not  Ukoonstitutional  bbgausb  It  mat  Pbohiiiit  What  Citizbn 
MAT  C0N8GIBNTIOU8LT  Think  Right  or  require  what  he  may  conscien- 
tiously think  wrong.    Id, 

4.  Pbotision  of  Mainb  Ck>N8TiTUTiON  THAT  "  No  Onb  SHALL  BB  HuBT,  mo- 

lested, or  restrained  in  Ids  person,  liberty,  or  estate  for  worshiping  God 
in  the  manner  and  season  most  agreeable  to  the  dictotes  of  his  own  con- 
science, nor  for  his  religious  professions  or  sentiments,  provided  he  does 
not  dirturb  the  public  peace  nor  obstruct  others  in  their  religious  wor- 
ship,** was  intended  to  prevent  pains  and  penalties,  imprisonment,  or  the 
deprivation  of  social  or  political  righto  being  imposed  as  a  penalty  for 
religious  professions  and  opinions.    Id. 

A.  COUBTS  CAN  NOT  INHIBIT  OB  AnNUL  LbOISLATION  MbBBLT  BBGAUSB  It  18 

Unwisb,  Impolitic,  ob  Immobal.    Id. 

6L  Substantial  Bights  of  Pabtdes  can  not  bb  Chanobd  ob  Tmfairbd  bt 
SuBSBQUENT  Laws,  but  the  remedial  directions  for  enforcing  thoee  righto 
may  be  changed.    Coridl  v.  Ham^  134. 

7«  Lbgislatubb  mat  Submit  to  Dbtebmination  of  Thosb  Intended  to  bi 
Affected  bt  Act,  whether  they  will  carry  out  ito  provisions  or  not. 
And  an  act  which  provides  that  if  a  majority  of  the  legal  voters  of  the 
county  to  be  affected  thereby,  within  a  certain  time,  enter  a  written  pro- 
test against  ito  provisions,  before  the  board  of  police,  the  act  shall  become 
void  and  of  no  binding  force,  is  not  unconstitutionaL  WUliama  v.  Com- 
modb,  508. 

5.  Undeb  Pbotisions  of  Constitution  Which  Bequibb  that  Evebt  Act 

shall  embrace  but  one  subject,  and  that  that  shall  be  expressed  in  ito 
title,  if  the  act  relates  to  a  subject  so  expressed,  and  to  others  inseparably 
connected  therewith,  it  is  constitutional.  It  could  hardly  be  urged 
against  a  law  that  ito  title  did  not  embrace  the  whole  subject  to  which 
the  law  relates.    UatU  ▼•  Stat^^  331. 
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9.  CoKBTirnnovAL  PBonsioir  Which  Rbquibis  that  Evsbt  Act  of  tbt 
l^gisUtore  thonld  embrace  bat  one  rabjeot,  which  thonld  be  expreMed 
in  its  title,  was  passed  for  the  porpose  of  preventing  local  and  selfish 
provisions  from  being  ingrafted  npon  acts  of  great  pablic  benefit  and  being 
adopted  with  them,  and  to  prevent  foreign  matter  from  being  inoorpoxated 
into  the  law  in  the  haste  and  excitement  incident  to  the  dose  of  the 
sessions  of  the  legislature.    Id. 

20.  If  Act  of  Lboislatubk  Contaikb  Minor  Mattsr  vot  Rkfkbrkd  to  in 
the  title,  snch  matter  alone  is  vt^d;  bat  if  the  act  be  composed  of  a 
namber  of  discordant  and  dissimilar  provisions,  so  that  no  one  oonld  be 
pronoanced  as  the  principal  one,  the  whole  act  is  void.    Id. 

IL  Pabt  of  Statute  mat  bx  Dxclabsd  Void  and  Risidux  Valid,  where 
sach  part  conflicts  with  the  constitation  of  the  state,  while  sacfa  residns 
does  not  so  conflict.    FUher  v.  IleOirr,  381. 

12.  Leoislatitrx  mat  Diclabx  P088BS8ION  OF  CxBTAiir  Pbofkbtt  to  bbUv* 
LAWFUL,  where  each  property  would  be  dangeroos,  injurious,  or  noxioosi 
and  may  hy  due  process  of  law,  by  proceedings  m  rem^  provide  for  the 
abatement  of  the  nuisance  and  the  punishment  of  the  ofiiender  by  the 
seixure  and  confiscation  of  the  property,  by  the  removal,  sale,  or  destmo- 
tion  of  the  noxious  articles.    Id. 

IS.  Foubtxxmth  Sxcnov  of  Massaghuskits  Statute  of  1882,  ookcxbkiko 
Manufagturx  and  Salx  of  Spibituoub  or  Ihtoxicatiko  Liquors,  is 
in  conflict  with  the  fourteenth  article  of  the  declaration  of  rights  con- 
tained in  the  constitution  of  that  state,  declaring  that  every  subject  has 
a  right  "  to  be  secure  from  all  unreasonable  searches  and  seixures  of  his 
person,  his  houses,  his  papers,  and  all  his  possessions,"  because  the  stat- 
ute, while  it  authorises  the  issuing  of  a  warrant  to  search  dwelling-houses 
for  spirituous  or  intoxicating  liquors,  docs  not  require  the  warrant  nor 
the  complaint  therefor  to  state  that  such  liquors  are  kept  by  any  perwrn 
named,  nor  does  the  statute  limit  the  officer's  right  of  seixure  to  articles 
described  by  quantity,  quality,  or  marks,  or  restrict  his  power  of  seizure 
to  liquors  kept  for  saJe.  The  statute  is  further  objectionable  because,  on 
complaint  being  made  that  any  such  liquors  are  kept  in  any  store,  ware- 
house, or  other  place,  for  sale,  a  warrant  must  issue  for  the  seizure  and  re- 
moval of  all  liquors  therein,  whether  kept  for  sale  there  or  not,  or  whether 
imported  and  remaining  in  original  packages  or  not.  The  statute  was 
also  held  to  be  repugnant  to  other  proviuons  of  the  fundamental  law  of 
thesUte.    Id. 

14.  Spirituous  Liquors  arx  Propkrtt,  at  least  uitil  they  are  Jndicially  and 
finally  confiscated  and  ordered  to  be  destroyed.    Id. 

15.  Prockxdinos  for  Skizurk  akd  ComrisoATioii  of  Spirituous  Liquors,  in 
which  proceedings  the  owner  is  not  required  to  be  named,  in  which  he  ii 
not  required  to  be  notified  unless  known  to  the  officer,  and  in  which,  if 
notified,  he  is  required  to  appear  forthwith,  can  not  be  authorised  under 
the  constitution  of  this  state.    Id, 

Ifi.  SxATUTX  AuTHORizmo  FoRFKiTURK  OF  IivTOxiOATiiro  LiQUORS  seiied  by  sa 
officer,  unless  the  owner  can  prove  that  they  were  lawfully  kept,  is  unoon* 
stitutionaL  It  violates  article  12  of  the  Massachusetts  declaration  ol 
rights,  which  declares  that  no  "subject  shall  be  arrested  or  deprived 
of  his  property,  immunities,  or  privileges,  or  of  his  life,  liberty,  or  estata^ 
but  by  Judgment  of  his  peers  or  the  law  of  the  land,"  because  it  thxowi 
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the  burden  of  proof  upon  the  owner,  and  authorizes  the  forfeiture  of  Ui 
property  in  the  absence  of  any  evidence  against  him  or  it.    Id. 

i%  Statute AuTHORiziNO  SeizurbandFobfeitureof  Intoxicating  Liquobs 
is  not  obnoxious  to  that  part  of  the  constitution  prohibiting  the  taking  of 
private  property  for  public  use  without  making  compensation  therefor. 
If  such  liquors  can  be  rightfully  taken  at  all,  it  would  be  on  the  ground 
that  they  were  illegally  kept  and  constituted  a  cfe/octo  nuisance,  in  which 
case  their  owner  would  not  be  entitled  to  any  compensation.    Id, 

IS.  Statute  WmoH  Authobizies  Imposition  of  Fine,  with  Altebnatitb  of 
Impbisonment  in  Case  of  Non-payment,  against  Owneb  of  Intoxi* 
CATiNG  Liquors,  is  Unconstitutional,  if  it  does  not  provide  for  an  in* 
dictment,  information,  or  complaint  in  wliich  a  specific  offense  is  chai|^ 
against  him,  so  that  it  can  be  put  on  record  and  traversed,  or  an  lanM 
joined  thereon  and  tried  in  due  course  of  law.    Id, 

19.  Pbocbedings  undeb  Unconstitutional  Statute  oan  not  be  Sustained, 
although  they  are  so  conducted  as  not  to  bear  upon  their  face  the  object 
tionable  features  of  the  statute;  or  in  other  words,  an  unconstitutional 
law  can  not  be  made  operative  by  the  magistrate  adopting  expedients 
and  taking  precautions  not  required  by  the  statute.    Id, 

See  Eminent  Domain,  4;  Executions,  1;  Habeas  Cobpus,  1;  Offices  and 
Officebs,  1;  Pbocess,  3;  Schools,  1-3;  Statute  of  Limitations,  1| 
Statutes,  1;  Taxation,  2-46. 

CONTRACTS. 

I.^HEN  Pbivatb  Rights  Confuct  with  Considebations  of  Public 
PoucT  the  former  must  yield.     WUdey  v.  Collier,  340. 

2,  Mobtgage  Executed  upon  Considebation  that  Mobtgagee  should 
Obtain  from  the  governor,  even  by  fair  means,  a  nolle  prosequi  to  be 
entered  in  a  prosecution  pending  against  a  third  party,  and  in  the  dis- 
missal of  which  the  mortgagors  were  interested,  is  against  public  policy, 
and  void.    Id, 

5.  It  is  No  Answeb  to  OiuBcnoN  of  '*Pubuc  Pouct,"  to  an  agreement 

to  obtain  a  writ  of  nolle  prooequi  from  the  governor,  that  he  had  a  right 

to  issue  such  writ.    Id, 
4.  CoNSPiBACiEs  to  Defbaud  Affect  Public  Intebest  so  Closely  that  any 

compromise  by  which  a  noUe  proeeqiti  is  entered  in  a  prosecution  for 

such  offense  has  never  been  allowed.    Id, 
&  If  Pabtt  in  Pubsuance  of  Agbeembnt  to  Obtain  Nolle  Pbosequi  in 

a  criminal  prosecution  resorted  to  only  fair  means  to  obtain  such  writ, 

the  omu  of  showing  such  fact  is  upon  him.    Id, 

6.  CoNTBACTS  NOT  TO  Cabbt  ON  BUSINESS  OB  Tbade,  made  upon  good  con- 

sideration, may  be  sustained,  where  there  are  special  circumstances 
rendering  the  restriction  reasonable  and  useful,  and  the  promisor  is  not 
restrained  more  than  is  needful  for  the  protection  of  the  promisee  in  the 
enjoyment  of  the  promisor's  good  wilL  Dwihp  y,  Oregory,  746. 
7«  CoYENAiTT  bt  Pubchasebs  OF  STEAMBOAT  that  she  should  never  be  nm 
on  the  upper  Hudson,  held  obligatory  so  long  as  any  of  the  sellers  shonld 
be  interested  in  Hudson-river  steamboat  business.    Id, 

flL  CONTBACT  IS  BbOKEN  BT  OCCASIONALLY  KEEPING  TraVELEBS  FOB  PAT, 

although  the  defendant  does  not  hold  himself  out  to  the  world  as  a  tav- 
ern-keeper, and  make  a  regular  business  of  keeping  tavern,  where  ha 
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Bold  the  plaintiff  land  for  a  tavem-stand,  and  aa  a  part  condderatioA 
agreed  to  qnit  the  bosineee  in  favor  of  the  plaintiff  as  aoon  as  the  plaint- 
iff was  prepared  to  keep  tavern.     IJekkew  v.  IlaanUUm^  122. 

9.  Obdimakt  Contbact  bktwsen  Pubushsb  and  Paper-cabrisb,  by  which 

the  publisher  of  a  newspaper,  in  consideration  of  a  carrier's  efforts  to  sell 
the  paper,  engagea  to  fnrmsh*him  exdosiTely  with  copies  to  sell  over  a 
certain  route,  if  it  does  not  stipulate  for  any  definite  term,  may  be  termi- 
nated  by  either  party  without  notice  unless  one  is  required  by  the 
ooDtraot  The  publisher  is  not  liable  to  an  action  on  behalf  of  the  car- 
rier for  refusing  to  furnish  copies  further,  and  supplying  them  to  another 
person.    Hathaway  v.  BetmeU^  739. 

10.  Two  JoniT  DaBTOBS  can  Disohabob  Thbmselvbs  fbom  thxib  Fibst 
Ck)NTBAOT,  by  giving  two  separate  notes  foi  their  respective  shares  of  the 
joint  debt,  if  the  notes  are  satisfactory  to  the  creditor  and  he  aooepts 
them.     YcUe$  v.  Donaldaon,  283. 

8m  Confuct  of  Laws;  Damages,  1,  9-13;  E^toppbl,  1,  2;  Executions,  1; 
ExECUTOBS  AKD  Abmixistbatobs,  1;  Ht7SBA2n>  Aia>  Wife,  4;  Nbootia- 

ABLE  I^fSTBUMENTS,  2,  3,    13;  PABTKEBSHIP,  1,  2;  PATMEirT,  12;  RaIL- 

B0AD8,  2;  Resoissiom  of  Ck>MTBACTS;  Statute  of  Fbauds,  4, 5;  Statute 
OF  LiMiTATioira;  1-4,  9;  Vendor  and  Vendee;  Wills,  12. 

CONTRIBUTION. 
One  Joint  Onuoon  can  Maintain  Action  of  Contbibution  fob  Ex- 
cess AGAINST  Another,  where  the  former  has  paid  the  whole  or  morr 
than  his  share  of  the  joint  debt  contracted  for  the  purchase  of  property 
to  be  owned,  as  between  themselves,  in  different  proportions;  and  his 
right  of  action  accruea  on  the  expiration  of  the  time  at  which  the  cred- 
itor oould  have  sued  upon  the  joint  agreement.     YaU»  ▼.  Ikmaldmnit  281* 

CONTRIBUTORY  NEGLIGENCE. 
See  Neouoence. 

CONVERSION. 
See  Agency,  1;  Tbotxb. 

CORPORATIONS. 

1.  Subscbibebs  ABE  BouND  TO  Pay  FOB  Railboad  Stock  Subscbibed  bt 
Them,  upon  the  location  of  the  road  so  as  to  make  a  designated  town  a 
point,  and  before  its  construction,  where  they  agree  to  pay  for  the  shares 
*'  at  such  times  and  places  as  may  be  required  by  the  board  of  directors," 
upon  condition  that  the  road  '*  shall  be  located  and  constructed**  so  as  to 
make  such  town  a  point  in  the  road.  McMUJUm  v.  Maytville  ds  Lexing* 
Urn  R,  R,  Co.,  181. 

8.  Conditional  Disposition  of  Stock  hat  be  Made  by  the  president  and 
directors  of  the  Maysville  and  Lexington  railroad,  under  its  charter;  and 
where  subscribers  agree  to  take  stock  upon  condition  that  the  road  shall 
be  so  located  as  to  make  a  designated  town  a  point,  they  become  uncon- 
ditional stockholders  when  the  rood  is  thus  located.    Id. 

8.  Subscbibebs  fob  Railboad  Stock  abb  not  Released  fbom  Ljabiutt 
FOB  Subscbiftions  by  the  fact  that  the  company  have  suspended  opera- 
tions upon  the  road,  that  it  will  require  a  large  additional  eaq^enditars 
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of  Ubor  and  money  to  oomplete  its  oonitniction,  and  ev«i  that  the  meani 
of  tho  company  are  wholly  inadequate  to  aooomplish  its  object.    Id, 

L  MuKioiPAL  Corporation  is  Liable  on  Sams  Principal  as  Inpitioual 
Citizen  for  acts  of  non-feasance  or  negligence  of  its  agents  in  the  con- 
stmction  of  its  varions  improvements,  in  the  absence  of  an  express  statata 
to  the  contrary.     Wallace  t.  City  <if  Muacatinet  131. 

ft.  Municipal  Corporation  is  Liable  for  Damages  Occasioned  by  Over- 
flow Of  Water  upon  private  property,  through  the  improper  and  negli* 
gent  manner  in  which  it  executes  its  powers  and  duties  in  constructing 
'  culverts,  drains,  and  gutters.    Id. 

0.  MiTNidPAL  Corporation  Enjoys  Exemption  of  Government,  in  Exercisb 
OF  Powers  Which  It  Possesses  for  Pcbuc  Pcrposes,  and  which  it 
holds  as  part  of  the  government  of  the  country,  from  responsibility  for 
its  own  acts  and  the  acts  of  its  officers  deriving  their  authority  from  the 
sovereign  power;  although  it  is  answerable  for  the  acts  of  its  agents  un- 
der powers  conferred  upon  it  for  private  purposes.  Stewart  v.  City  of 
New  Orleans,  218. 

7.  Governmental  Function  Conferred  for  Pubuc  Purposes  is  Exercised 
by  the  dty  of  New  Orleans  In  appointing  watchmen,  whose  duties  are 
the  preservation  of  public  order  and  tranquillity;  and  the  city  is  therefore 
not  liable  for  the  acts  of  such  officers.    Id. 

%,  Towns  are  not  Liable  for  Necessary  Interruption  of  Travel  and  . 
Inconvenience  to  Pubuc  in  repairing  streets  and  sidewalks.    KimbaU 
'w.,City  of  Baih,  243. 

0.  T6WN8  Ijlavino  their  Streets  or  Sidewalks  while  Underooino  Re- 
pairs in  such  a  condition  as  unnecessarily  to  expose  those  who  may  pass 
upon  them  to  inconvenience  or  danger  are  as  liable  for  injuries  resulting 
as  they  are  when  their  ways  are  permitted  to  become  unsafe  from  want 
of  repairs.    Id, 

IW.  Pubuc  Streets  or  Sidewalks  while  Underooino  Repairs  should  not 
be  Left  at  Nioht  Without  some  temporary  railing  or  other  means  of 
protection,  or  some  beacon  to  warn  passengers  against  such  uncommon 
danger.    Id. 

IL  Municipal  Corporation  is  not  Liable  in  Damages  to  a  person  injured 
m  consequence  of  driving  against  rubbish  in  a  city  street,  where  the 
rubbish  was  left  there  by  private  persons,  without  license  or  authority 
from  the  city,  and  there  is  no  proof  that  the  city  officers  had  notice  to 
remove  it.    Oriffin  v.  Mayor  etc,  i^fNew  Yorl,  700. 

12.  Municipal  Corporation,  as  Incident,  has  Power  to  Take  and  Hold 
Property,  Real  and  Personal,  unless  restrained  by  express  words  ol 
its  charter.    Chriety'e  AdmW  v.  St.  Lome^  508. 

IS.  Action  against  Municipal  Corporation  to  Recover  Illegal  Taxes, 
assessed  under  color  of  law,  can  not  be  maintained  by  one  who  has  vol* 
untarily  paid  them,  on  the  ground  that  the  city  has  no  capacity  to  take 
and  retain  the  money  where  no  restraint  to  take  and  hold  personal  prop- 
erty is  imposed  by  the  words  of  its  charter.  This  principle  is  not  affected 
by  the  fact  that  the  money  was  paid  by  an  administrator.    Id. 

14.  Cnr  Has  Power  to  Enact  Ordinance  Providing  that  **No  Intoxi« 
gating  Liquors  shall  be  Used  or  kept  in  any  refreshment-saloon  or 
restanrant  within  the  city,  for  any  purpose  whatever,*'  where  the  legist 
kture  has  conferred  upon  it  such  power.    SUUe  v.  ClarK  611. 
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16.  Vauditt  of  Bt-law  of  Corporation  is  Purblt  QuBaoy  of  Law«w 
bo  detenDined  by  the  court.    State  ▼.  Overtont  671. 
See  Railboaob,  4,  6. 

CO-TKNANOY. 
U  Assumpsit  Lixs  bt  Tkka»t  in  Commok  against  Ck>-TEirAiiT,  In  Maasachn- 
setts,  to  recover  from  the  Utter  any  surplus  in  money  reoeiyed  by  bia 
over  and  abore  his  share  of  the  profits  of  the  estate;  but  to  maintain  tbt 
action  it  must  appear  that  he  has  received  more  than  his  i«oporlaon  d 
the  proceeds,  not  of  a  single  article,  but  of  the  entire  products  of  the 
estate,  after  deducting  all  proper  charges,  and  that  the  plaintiff,  and  no 
other  co-tenants,  is  entitled  to  the  surplus.    Shepard  v.  Biekards,  473. 

2.  MORTGAQXB  OF  UnDIYIDBD  PaRT  OF  LaVD  IS  Co-TKNANT  OF  ESTATS,  hss  0 

right  to  enter  and  take  possession  to  the  extent  of  iiis  title  under  tU 
mortgage,  and  being  in  possession,  has  a  right  to  the  perception  of  hit 
ahare  of  the  rents  and  profits,  although  his  entry  was  for  the  purpose  -of 
foreclosure,  and  was  informal  and  invalid  for  that  purpose.    Id. 

COUBTS. 
a  CsBOun  Court  of  Citt  of  Baltimorb  Has  JuRiSDionoir  lo  Grabt  Wnn 

OF  Error.    Davia  v.  State^  331. 
%  Ctrouit  Court  of  Indiana  mat  Hold  Over  to  Complrtb  Trial  or 

Pbogrxss  at  the  expiration  of  the  regular  term  of  the  oonrtft  under  the 

statute  of  1843.    Addingt<m  v.  WOaim.  81. 

COVENANTS. 

^TENANT    that    PURCHASER    SHALL    HAVE    USE   OF    StRSEIB    IS   IMPLIED 

FROM  Sale,  where  a  party  sells  property  lying  within  the  limits  of  a 
city,  and  in  the  conveyance,  bounds  it  by  streets  designated  as  such  ia 
the  conveyance,  or  on  a  map  made  by  the  dty,  or  by  the  owner  of  the 
property.    Moale  v.  Mayor  etc  of  Baltimore^  276. 
See  Deeds*  6;  Guardian  and  Ward,  2;  Landlord  and  Tenant,  2,  4,  6i 

Witnesses,  8. 

CRIMINAL  LAW. 

1.  Assault  and  Battery  Consists  in  Unlawful  and  UNjusnFiABUuseof 

force  and  violence  upon  the  person  of  another,  however  slight.  Commem' 
wealth  v.jrc£te,  410. 

2.  If  IN  Prosecution  for  Assault  and  Battery  It  does  not  Appear  that 

Act  was  Unjustifiable,  from  the  evidence  of  the  prcoecution,  the 
accused  should  be  acquitted.  The  proeecution  must  show,  not  only  the 
commission  of  the  act,  but  also,  beyond  a  reasonable  doubt,  that  it  was 
not  justifiable;  for  if  justifiable,  it  is  not  criminaL    Id. 

S.  Actual  and  Positive  Danger  is  not  Indispensable  to  Justify  Silt- 
defense,  and  an  instruction  which  may  be  understood  by  the  juiy  as 
denying  to  the  accused  on  a  trial  for  murder  the  right  to  defend  himself 
unless  his  danger  was  not  only  apparently  imminent,  but  real  and  posi- 
tive,  is  erroneous.     Campbell  v.  People,  49. 

4.  Where  Pkbson  is  Pursued  or  Assaulted  in  such  a  way  as  to  indnoe  in 
him  a  reasonable  and  well-grounded  belief  that  he  ia  aotnaUy  In  < 
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of  losing  hit  life  or  of  saffering  great  bodfly  harm,  he  ib  justified  in  de- 
fending himaelf  y  whether  the  danger  was  real  or  only  apparent.    Id, 

(k  Distinct  a/^d  Separatb  Off£nsbs  arb  Created  bt  Statute  which  pro< 
Tides  that  '*if  any  slave,  free  negro,  or  mulatto  shall  prepare,  exhibit, 
or  administer  to  any  person  or  persons  in  this  state  any  medicine  what- 
soever, with  intent  to  kill  such  person  or  persons,  he  or  she  so  offending 
shall  be  judged  guilty  of  a  felony,  and  shall  suffer  death."  But  there  is 
no  objection  to  the  insertion  of  several  distinct  felonies  of  the  same  degree 
in  the  same  indictment  against  the  same  offender.    Scarab  v.  SUUe^  544. 

8L  JoiKDER  IN  One  Indictment  of  Two  Felonies  Which  do  not  Dutbb 
either  in  their  character  or  in  the  punishments  attached  to  their  commis- 
sion is  not  good  ground  for  quashing  the  indictment.    ItL 

7.  WoBDS  "  IN  This  State,"  Used  in  Statute  of  1822,  Section  63,  are 
intended  to  designate  the  jurisdiction  in  which  the  offenses  are  prohibited, 
and  not  as  descriptive  of  the  persons  against  whom  they  may  be  perpe- 
trated.   Id. 

flL  Count  in  Indictment  Aykbsino  that  Pbisoneb  Mixed  Medicine  with 
coffee  which  had  been  prepared  for  the  use  of  the  person  intended  to  be 
killed  does  not  charge  two  distinct  felonies.  The  alleged  act  of  mixing  the 
medicine  with  the  coffee  is  not  charged  as  an  act  of  felony,  but  is  merely 
stated  as  a  part  of  the  means  or  manner  in  which  the  administration  of 
the  medicine  was  effected.    Id, 

•»  Word  * 'Administer,"  in  Section  53  of  Act  of  1822,  does  not  Mean  that 
the  article  given  in  order  to  effect  the  felonious  intent  must  be  given  or 
administered  under  pretense  that  it  is  a  medicine.  The  intention  of  the 
legislature  was  to  punish  any  preparation,  giving,  or  administration  of 
any  substance  known  as  a  medicine  with  intent  to  kill.    Id, 

10.  It  is  BIattbr  in  Discretion  of  Ck)URT  whether  It  will  Compel  Prose- 

cution TO  Elect  upon  which  one  of  two  separate  counts  of  an  indict- 
ment charging  two  distinct  felonies  it  will  proceed  to  try  the  prisoner. 
Id, 

11.  Rule  that  It  is  Sufficient  to  Describe  Offense  in  Words  of  Statute 

applies  only  in  cases  where  there  is  a  sufficient  description  of  the  offense 
intended  to  be  created  by  the  legislature.     Id, 

12.  Indictments  upon  Highly  Penal  Statutes  must  State  All  Circum- 
stances which  constitute  the  definition  of  the  offense  in  the  act,  so  as 
to  bring  the  defendant  precisely  within  it.    Id. 

13l  Indictment  is  Invalid  unless  It  Contains  Averment  of  Maucious 
Intent,  wherever  such  intent  is  an  essential  ingredient  in  the  constitu- 
tion of  an  offense  created  by  statute,  although  it  is  not  so  made  by  the 
express  words  of  the  act.     Id, 

14.  Words  "with  Intent  to  Kill"  are  Construed  to  Mean  "with  intent 
to  oonunit  murder."    Id, 

lA.  Criminal  Intent  is  Sufficiently  Charged  in  Indictment  for  Inde- 
cent E^xposcrb  where  the  words  in  the  introductory  part  are  '^devising  and 
intending  the  morals  of  the  people  to  debauch  and  corrupt,"  followed  by 
the  allegation  that  the  defendant  did  the  act  "  unhhwfully,  scandalously, 
and  wantonly,"  when  taken  in  connection  with  the  particular  acts 
diarged.     Commomwealth  v.  Ilaynes,  437. 

It>  Indictment  for  Indecent  Exposure  Need  not  Conclude,  "  to  the  < 
Bkon  nuisance  of  all  the  citizens,"  etc    Id, 
Am.  Ihw.  Vol.  LZZ-«0 
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Vt.  Uhdkb  Plea  of  vot  Ouiltt,  all  matters  of  jnitifioatioii  or  ozenao  nmj  bt 
giTaii  in  eyidenoe.    CommonweaUh  v.  McKie,  410. 

18.  BURDBN  OV  PrOVINO  THAT  OVFBNSB  HAS  BEEN  COM If  ITTED  r«Stl  upOD  tht 

government;  and  if  the  evidence  faiU  to  establish  any  essential  ele- 
ment of  the  crime  charged,  the  defendant  mnst  be  acquitted.    Id. 

19.  General  Kule  is  that  All  Party  has  Said  Which  is  Relevaki-  to 
Questions  Involved  in  the  trial  is  admissible  in  evidence  against  him. 
The  exceptions  to  this  rule  are  where  the  confession  has  been  drawn  from 
the  prisoner  by  means  of  a  threat  or  a  promise,  or  where  it  is  not  vohrn- 
tary  because  obtained  oompulsorily  or  by  improper  influence.  Hendrtek- 
•on  V.  People^  721. 

20.  Answers  ov  Witness  Examined  at  Coroner's  Inquest,  before  any  crim- 

inal charge  has  been  made  or  process  issued  against  the  witness,  may  be 
proved  against  him  on  his  subsequent  trial  for  having  killed  the  deceased. 
Id. 

21.  Motive— RviDENCB  that  Will  Made  bt  Woman's  Father  was  Such 
as  greatly  to  disappoint  her  husband's  expectations  of  pecuniary  benefit 
from  his  marriage  to  her  is  competent  against  him  on  a  trial  for  murder- 
ing her.  Such  evidence  may  tend  to  show  a  motive  in  him  for  the 
killing.    Id. 

22L  On  Trial  tor  Murder,  Evidence  that  Deceased  Made  Threats 
against  the  accused  on  the  day  of  his  death,  and  at  other  times  shortly 
before  that  day,  is  properly  admitted,  in  connection  with  other  testi- 
mony, for  the  purpose  of  showing  that  the  accused  acted  in  necessary 
self-defense,  where  the  proof  was  that  the  deceased,  having  a  hatchet  in 
his  hand,  sought  the  accused  at  his  own  bouse,  with  the  design  of 
assaulting  or  arresting  him.     CampbeU  v.  People^  49. 

23.  Prisoner,  though  Once  in  Jeopardy  under  Indictment,  is  Still  nr 
Custody  under  that  indictment  until  the  case  has  been  finally  dis- 
posed of,  and  he  is  released  by  judgment  of  the  court.  Wright  v. 
State,  90. 

24.  Prisoner  Once  in  Jeopardy  may  be  Discharoed  on  Motion  by  the 
oourt  having  jurisdiction  over  the  indictment,  or  he  may  plead  the 
jeopardy  in  bar  of  a  second  triaL    Id. 

25.  Person  is  Once  in  Jeopardy  whenever  he  has  been  given  in  charge,  oo 
a  legal  indictment,  to  a  regular  jury,  and  that  jury  is  unnecessarily  dis> 
charged,  and  the  discharge  is  equivalent  to  a  verdict  of  acquittaL    Id. 

26.  If  It  IS  Uncertain  Which  One  of  Two  or  More  Persons  is  Guilty 
Party,  all  must  be  acquitted,  although  it  may  be  positively  proved  that 
some  one  of  them  committed  the  crime.    CampbeU  v.  People,  49. 

27.  On  Trial  for  Murder,  Color  of  Accused  is  No  Ground  of  Disroro* 
TION  in  applying  the  principles  of  the  law  applicable  to  the  case.     Id. 

28.  Keeping  Intoxicating  Liquors  in  Cellar  under  Saloon  or  Restau- 
rant is  a  violation  of  an  ordinance  which  prohibits  the  keeping  of  such 
Uquors  in  a  saloon  or  restaurant.    State  v.  Clwrk,  61 1. 

See  OoNSTiTonoNAL  Law,  18;  Contracts,  2-5;  Damages,  5-7;  Habeai 
Corpus,  2;  Slander,  1,  3;  Suretyship,  4. 

DAMAGES. 
L  BnoiAL  Damages  are  not  Required  to  be  Shown  by  PLAZvmvii 
onler  that  he  may  reoover  upon  a  contract,  when  he  has  proved  a  bnaob 
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Vieroof ;  he  is  entitled  to  at  least  nominal  damagea.  Heiehew  ▼.  Hctmil* 
ton,  122, 

L  Mkasubr  of  Damages  in  Action  upon  Attachment  Bond  is  only  the 
natnral  and  proximate  damages  resulting  from  the  attachment;  hut  in  an 
action  on  the  case  for  maliciously  suing  out  an  attachment,  damages  for 
injury  to  credit  and  husiness  can  he  recovered.  StaUf  Use  </  Roe^  v. 
Thomas^  580. 

t.  Measure  of  Damages  in  Suit  bt  Ownsb  or  Cbattsl  which  he  has  con- 
ditionally sold,  and  for  which  he  has  heen  partly  paid,  is  the  full  value  of 
such  chatteL    Angier  v.  TaunUm  Paper  Mfg.  Co,,,  436. 

i.  Mere  Introduction  or  Evtdencb  in  Defense  of  Action  of  Trespass 
can  not  be  considered  in  aggravation  of  danuges,  no  matter  for  what 
purpose  it  was  offered.     Taber  v.  UiUmm,  90. 

S.  PuNiTORT  Damages  are  not  to  be  Awarded  in  Civil  Suit  for  torts 
punishable  criminally,  for  one  is  not  to  be  punished  twice  for  the  same 
act.    Id. 

5.  Compensatory  Damages  Only  are  to  be  Awarded  in  Trespass  fob 
Assault  and  Battery,  for  the  defendant  is  liable  to  indictment  for  the 
offense.    Id, 

7  Compensatory  Damages  in  Trespass  for  Assault  and  Battery  are  not 
confined  to  the  plaintiff's  actual  pecuniary  loss,  but  the  jury  may  con- 
sider every  circumstance  of  the  act  which  injuriously  affected  the  plaint- 
iff, not  only  in  his  property,  but  in  his  person,  his  peace  of  mind,  and 
Us  individual  happiness.    Id, 

8.  Wealth  of  Defendant  is  not  to  be  Considered  in  awarding  compen- 

satory damages.    Id, 

9.  Stipulation  in  Contract  Liquidating  Damages  for  Breach  thereof 

should  be  sustained  and  enforced  where  it  is  manifest  that  ascertaining 
the  actual  damages  would  be  difficult,  and  that  parties  agreed  on  the 
amount  named  for  the  purpose  of  avoiding  the  expense  and  difficulty  of 
doing  so.     Cotheal  v.  Talmaget  716. 

10.  Above  Rule  may  be  Applied,  notwithstanding  the  contract  bound  the 
promisor  to  do  several  things  of  different  degrees  of  importance,  and  did 
not  discriminate  between  them  in  specifying  the  damages,  if  all  the  cov- 
enants were  of  uncertain  nature  in  respect  to  the  amount  of  injury  a 
breach  would  cause.    Id. 

IL  Where  Condition  of  Penal  Bond  Contains  Provision  for  Payment  of 
Fixed  Sum  on  Breach  of  Agreement,  the  presumption  is  that  the  sum 
named  in  the  condition  was  not  designed  as  a  penalty.    Id. 

12.  Liquidated  Damages. — Where  a  contract  not  to  run  a  boat  above  a  certain 

point  provides  that  for  every  violation  thereof  two  hundred  dollars  shall 
be  the  liquidated  damages,  such  sum  will  be  so  considered  and  decreed. 
DwUop  V.  Qrtgoryt  746. 

13.  Planter  is  Entitled  to  Recover  Damages  for  Loss  of  Crop  and 
Extra  Wages  Paid,  in  consequence  of  the  delay  through  the  fault  of 
the  manufaotarers,  but  without  any  bad  faith  or  fraud  on  their  part,  in 
putting  in  opeitetion  a  sugar-mill  and  steam-engine,  which  the  manufac- 
turers undertook  to  build  and  put  up  on  the  plantation  of  the  planter 
within  a  certain  time,  where  it  is  evident  that  it  entered  into  the  con- 
templation of  the  parties  that  the  mill  and  engirt  were  to  grind  a  certain 
orop  of  sugar-cane.    Ooodloe  v.  Rogers^  205. 
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Bee  CoMMov  OAWRnmii,  9,  10;  Oobporatiohs,  5,  11;  Deeds,  5;  Eatmn 
Domain,  6,  7;  F&aud,  2,  3;  Highways,  5;  IirjuvonoNS,  1;  Nbou- 
OXNOB,  3;  Pabtnebshif,  1,  2;  Plbadino  and  FKAxmoE,  6,  22»  2$^-31| 
Schools,  7;  Tbovxb,  1-4;  Watbbooubsbs,  2. 

DEDICATION. 

1.  Original  Ownkb  is  Peecluded  from  Revoking  Dkdioation,  where  prop* 

erty  is  set  apart  for  public  use,  and  enjoyed  as  such,  and  private  and  ia- 
dividual  rights  acquired  with  reference  to  it;  the  law  conriders  it  in  the 
nature  of  an  estoppel  m  poM.    Sarpy  v.  MunidpalUy  No,  f ,  221. 

2.  SUTFIGIXNT  EVIDKNCB  OV  OWNXRS'  INTKNTION  TO  MaKS  DsDIGATION    IB 

Fn&NiSHKD  by  plans  on  which  the  land  is  designated  in  a  manner  indi- 
eating  its  abandonment  to  the  public  use,  and  by  contemporaneous  acts 
of  the  owners  in  making  sales  with  reference  to  the  plans,  and  in  making 
partition  in  which  the  land  was  not  embraced,  followed  by  the  long  use 
and  enjojrment  of  the  property  by  the  public  without  opposition  on  the 
part  of  the  owners.    Id. 

DEEDS. 

1.  INADIQ0AOT  OF  CONSIDKRATION,  IN  OkDXB  TO  AVOID  DSXD,  must  be  SO 

glaringly  so  as  to  stamp  the  transaction  with  fraud  and  to  shook  the 
oonmion  sense  of  honesty.  The  sale  of  property  worth  eight  hundred 
dollars  for  two  hundred  dollars  does  not  amount  to  such.  FdgUy  v.  Feig» 
ley,  375. 

2.  Presumption  is  against  Validitt  of  Deed  Which  Presents  Material 

Interlineation  on  its  Face;  but  this  is  not  a  presumption  juris  et  dk 
jure:  it  yields  to  contrary  proof,  and  even  to  concurrent  circumstances, 
which  create  a  strong  presumption  that  the  interlineation  was  made  be- 
fore the  execution  and  delivery  of  the  deed.    Pipe*  v.  Hardesty,  202. 

5.  Ant  One  Interested  in  Condition  in  Deed  or  in  Lands  to  which  it  re- 

lates may  perform  the  condition.     WiUon  v.  WiUon,  227. 
4.  Condition  in  Deed  that  Grantee  shall  Maintain  and  Suffobt  Cer- 
tain Named  Persons  in  a  comfortable  and  convenient  manner  does  not 
raise  a  personal  trust  in  the  grantee,  but  the  support  may  be  furnished 
by  others.    Id, 

6.  If  Grantor  in  Deed  of  Warranty  Subsequently  Acquire  Title,  he  and 

his  successors  in  interest  are,  at  the  election  of  the  grantee,  estopped  to 
set  up  the  subsequently  acquired  title  as  against  him;  but  there  is  no 
force  in  the .  original  deed  to  convey  the  title  not  then  eTisting  in  the 
grantor.     Blanehard  v.  Ellis,  417. 

ft.  Where  Grantee  under  Warranty  Deed  has  been  Evicted  by  Title 
Paramount,  the  grantor  can  not,  by  purchasing  such  title,  compel  the 
grantee  to  accept  the  same,  either  in  satisfaction  of  the  covenant  againiA 
incumbrances,  or  in  mitigation  of  damages  for  breach  of  it.     IcL 

Bee  Covenants;  Easements,  2, 3;  Estoppel,  1;  Evidence,  9, 12;  ExECunoira, 
9;  Guardian  and  Ward,  2;  Highways,  1,  3;  Marriage  and  DivoboIi 
8;  MAmtt«T>  Women,  1;  Negotiable  Instruments,  17. 

DOMICILE. 
L  Domicile  of  Person  is  That  Place  where  He  Has  his  Thus,  Yeod, 
Permanent  Home,  and  to  which,  when  he  is  absent,  he  has  the  int«b 
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tMn  of  reiiiniing.  To  oonstitate  doiiiiclle»  two  things  most  oonoor:  1. 
BMidenoe;  and  2.  The  intention  of  the  party  to  make  it  his  home.  Hair* 
tUm  V.  HaknUm^  630. 

f.  DoMiaiLB  MAT  BB  AoQUiBXD  BT  LoKOBB  OB  Shobtbr  Rbsidenob,  no  defi« 
nite  period  of  time  being  necessary  to  create  it;  the  tme  basis  and  fonnda* 
tion  ol  domicile  is  the  intention,  the  qyuo  tmmo^  of  the  residence.    IcL 

i.  Lob o-€ONTiKTrBD  £isn>KNOB  IS  Ck>BTBOLLiBO  CiBcuifSTANOB  in  determin* 
ing  the  question  of  domicile,  in  the  absence  of  any  Avowed  intention  or 
of  any  acts  evincing  a  contrary  intention,  and  in  most  cases  it  is  nnavoid* 
ably  conclusive,    /d. 

4»  Whbbb  Pxbsok  CoBTnruBD  to  Rbsibb  Tbn  Ybabs  at  Plaob  where  a 
large  part  of  his  property  was  situated,  declared  that  he  expected  to  live 
and  die  there,  and  repeatedly  voted  there  for  state  and  county  officers^ 
these  &cts  conclusively  show  that  place  to  be  his  domicile.    Id, 

S.  WiF8*to  Lboal  DoiaoiLB  18  That  or  hbb  Husbabd,  although  she  may  ba 
aetoally  residing  at  another  place.    I(L 

C  WiFB  18  EBTITLBD  to  DuiBIBUTIOlf  OT  PbBSOKAL  PpOPBBTT  OF  HBB  HUS- 
BAND according  to  the  law  of  the  place  where  he  has  his  domicile  at  the 
time  of  his  death,  whether  the  marriage  was  oootracted  in  Virginia  or  in 
MissisBippL    Id. 

7.  I>OMIOILB  RbXAIBS,  KOTWITH8TANDIBO  AB8BB0B8  BOB  SpBOIAL  PuBPOSBS 

ABi>  BOB  Dbfuotb  Pbbiods,  SO  loug  as  the  intention  to  return  remains. 
BtKkmm  t.  Tkamjmmt  237. 

See  Sxatutb  or  LmrraTiowB,  ft. 

DOWER. 
See  WiLL8»  10,  IL 

EASEMENTS. 

L  Mab  can  hot  Subjbot  Onb  Past  ob  his  PBOFBBirr  to  Abothbb  by  ease- 
BMut,  for  a  man  can  not  have  an  easement  In  his  own  property.  Mc 
Ta»i$hw.CkurroU,ZSS. 

IL  If  Mab  Who  Owbs  Labob  Tbaot  of  Lahb  upon  Whioh  is  Situatbd 
Mill,  mill-race  and  dam,  and  a  road  along  the  race,  conveys  by  deed  of 
gift  that  part  of  his  estate  upon  which  the  dam^  race^  and  road  are  situ- 
ated to  one  person,  and  afterwards  conveys  the  part  upon  which  the  mill 
is  situated  to  another  (both  subject  to  his  own  life  estate),  it  would  seem 
bat  reasonable  that  the  first  grantee  should  be  considered  as  having 
taken  her  portion  of  the  estate  subject  to  all  such  mill  rights  as  were  in 
use  at  the  date  of  the  conveyance  to  her,  and  which  continued  to  be 
used  subsequently,  and  which  were  absolutely  necessary  to  continue  the 
mill  in  operation.    Id, 

IL  Whbbb  Man  Owns  Labob  Tbaot  of  Land  upon  Which  n  Situatbd 
Mill,  mill-raoe,  and  dam,  and  a  road  along  the  race  to  be  used  in  repair- 
ing the  same,  conveys  by  deed  of  gift  that  part  of  his  estate  upon  whioh 
the  dam,  race^  and  road  are  situated  to  one  person,  and  afterwards  coo- 
veys  the  part  upon  which  the  mill  ia  situated  to  another  (reserving  to 
himself  a  life  estate  in  each  case),  the  owner  of  the  mill  should  have  the 
privilege  of  using  the  dam,  race,  and  road,  upon  the  principle  ol  legal 
Beosssity.    Id. 
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4.  Wat  bt  KsoBSSiTT.^If  the  owner  of  a  trmot  of  land  cooTcyG  a  part  d  hk 
land  to  another,  if  the  latter  has  no  other  right  of  way  oat,  he  has  a  way 
by  neoessity  OTer  the  remaining  lands  of  his  grantor.    Id, 

6.  OwNKB  OP  Tbact  of  Land  Who  Has  Easement  vst  Mill-bass,  Dam,  and 

a  roadway  along  said  race  to  repair  the  same,  has  not  got  a  private  ri^t 
of  way  for  ordinary  purposes  over  said  road,  bat  only  a  right  to  ose  it  as 
occasion  might  require  to  repair  the  race  and  dam.  Id, 
6w  OwxBB  OF  Land  .Subject  to  Easeusnt  has  all  the  rights  of  owner,  sub- 
ject only  to  a  reasonable  use  of  the  easement.  Consequently  where  such 
owner  builds  a  fence  across  a  road,  to  which  another  person  has  an  ease- 
ment for  occasional  use,  if  the  owner  offers  to  and  is  willing  to  take 
down  the  fence  every  time  the  person  having  the  right  desires  to  pass, 
he  occasions  such  latter  person  no  damage  which  can  be  recovered  in 
an  action.    Jd, 

7.  Easement  to  Tbavel  along  Hoad  Rcxnnino  along  Mill-bace,  fob  Pub- 

pose  OF  Refaibing  Same,  is  not  necessarily  obstructed  by  "plowing 
and  cultivating  **  the  road,  the  sort  of  cultivation  not  being  mentioned. 
There  are  different  modes  of  cultivation,  some  of  which  in  particular 
stages  of  it  would  create  no  such  obstruction  as  could  prevent  carts  and 
wagons  from  being  used  with  convenience  in  repairing  the  dam  and  race. 
Id. 

See  Eminent  Domain,  ^;  Railboadb,  11. 

EJECTMENT. 
See  EnDENOB,  14;  Pleading  and  PBAonoE»  14»  16. 

ELECTIONS. 

1.  BviDENOB  n  Inadmissible  to  Show  Intention  of  Pebsons  Votino  for 

**  H.  L  Higgins  "  to  vote  for  **  Henry  I.  Higgins,"  and  to  show  the  iden- 
tity of  "  H.  I.  Higgins **  with  "Henry  I.  Higgins."  PeopU  v.  Iliggmi, 
491. 

2.  Statute  of  Micdgan  Pbescbibing  Manneb  of  Keeping  Ballots  aitkb 

Election  is  Dibectobt,  and  a  compliance  with  its  provisions  is  not 
requisite.    H, 

EMINENT  DOMAIN. 

L  Pbiyate  Pbopebtt  may  be  Appbofbiated  to  Pubuo  Use  bt  Szati 
WHEN  PuBLio  Necessitt  OB  UTILITY  Keqitibes  It,  upon  securing  to 
the  owner  a  just  compensation  for  any  injury  he  may  sustain.  This  it  a 
portion  of  its  inherent  sovereignty,  and  is  on  exercise  of  the  right  of 
eminent  domain  as  contradistinguiBhed  from  that  of  the  taxing  power. 
Moale  V.  Mayor  etc,  qf  Baltimore,  276. 

IL  Taxing  Powbb  is  to  be  Distinguished  from  Bight  of  Eminent  Do- 
main. The  former  exacts  money  or  services  from  individuals,  as  and 
for  their  respective  shares  of  contribution  to  any  public  burden;  the 
latter  takes  private  property,  not  as  the  owner's  share  of  contribution  to 
a  public  burden,  but  as  so  much  beyond  his  share.    Id, 

iL  Bpbcial  Compensation  is  to  be  Made  fob  Pbiyate  Pbopebty  Takin 
UNDEB  RiGUT  OF  EMINENT  DoMAiN,  because  the  government  is  a  debtor 
for  the  property  so  taken;  but  not  in  taxation,  because  the  pa3rment  d 
taxes  is  a  duty,  and  creates  no  obligation  to  repay,  otherwise  than  in  Um 
proper  application  of  the  tax.    Jd* 
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4i  Act  Dbhtiho  Owkxb  Use  of  his  Lakd  without  Compekbation  n  Uk- 
ooNBTrruTiONAL  AKD  VoiD;  it  U  in  fact  mn  act  of  oonfiiostion.  An  act 
\vorded  thus:  *'  That  no  person  shall  be  entitled  to  damages  for  any  im- 
provement, unless  the  same  shall  have  been  made  or  erected  before  th« 
laying  out  or  locating  of  such  street,"  is  one  of  this  sort.    Id. 

ft.   COMPKNSATION  MUST  BS  ALLOWED  TO  OWNEB  OF  LOT  LtINO  ON  BSD  OF 

Strket  Taeex  fob  Public  Use,  precisely  as  if  no  such  street  was 
opened  over  it.     Id, 

6.  True  Rule,  where  there  has  been  No  Dedication,  of  Assessing  Dam- 

AOEs  IS  TO  Valxte  Lot  Prboisblt  as  thouoh  No  Street  was  to  be 
Opened.  To  do  this  the  yalue  of  neighboring  and  contiguous  lots  may 
be  looked  to,  but  they  do  not  furnish  an  unerring  standard  to  measure 
the  value  of  the  lot  condemned.    Id. 

7.  Purchaser  of  Lot  Bounded  in  Front  bt  Certain  Street  Acquires 

Right  to  Use  of  Such  Street  as  a  street,  and  a  subsequent  pur- 
chaser, from  the  same  vendor,  of  the  lot  upon  the  bed  of  the  street  in 
front  acquires  only  the  naked  fee,  subject  to  an  easement,  or  right  of  way, 
not  only  in  the  prior  purchaser  but  in  the  public,  and  is  entitled  to  but 
nominal  damages  for  its  condemnation  upon  the  opening  of  the  street.  Id. 
See  Taxation,  4. 

EMPLOTRR  AND  EMPLOTEB. 

See  Master  and  Servaitt. 

ENTRY. 

See  ADTEsaB  Possession,  2, 3;  Landlord  and  Tenant,  8, 7;  Plbadino  and 

Praoticj^  15;  PuBuc  Lands,  2,  3^ 

EQUITY. 

!•  Bill  in  Equity  Sworn  to  by  Complainant  mat  be  Used  as  Evidence 
'  of  the  ^ts  statM  in  it  concerning  his  title  to  certain  lands,  in  an- 
other case  in  chancery  afiecting  the  same  lands.    Stump  t.  Henry,  300. 

S.  Answer  nr  Chanoert,  when  Responsive  to  Bill,  is  Conclusive,  un- 
less contradicted  by  two  witnesses,  or  one  witness  and  corroborating  cir- 
enmstauces.    Feigley  v.  Feigley,  375. 

S.  Equitt  will  Compel  Conveyance  of  Patentee's  Title  obtained  under 
droumstances  sufficient  to  make  him  trustee  for  party  making  prior 
entry.    CarmoH  v.  Johnmm^  503. 

4.  Monby  or  Land  is  Considered  in  Equity  as  That  Species  of  Propebty 
into  which  it  is  directed  to  be  converted,  where  money  it  directed  to  be 
'  employed  in  the  purchase  of  land,  or  land  is  directed  to  be  sold  and  con- 
verted into  money,  and  this  in  whatever  manner  the  direction  is  given. 
CoUiiu  V.  Ohamp*s  Hein,  179. 

ft.  Money  Arising  from  Sale  of  Infant's  Real  Estate  is  Treated  as 
Realty  in  equity  for  the  purposes  of  distribution,  where  the  sale  is  made 
by  the  infant's  guardian,  under  an  order  of  court,  with  the  object  of  re- 
investing the  proceeds  in  other  real  estate.     Id. 

See  Estoppel,  3;  Executions,  3,  10, 11;  Executors  and  Adminlstrators, 

'  1;  Husband  and  Wife,  3-6;  Infancy,  3,  4;  Injunctions;  Judicial 
SiALES,  4-7;  Married  Women,  3,  4;  Pleading  and  Practice,  14, 15| 
Rescission  of  Contracts;  Statute  of  Frauds,  5;  Statute  of  Limi« 
TAnom,  5^  6;  Suretyship*  2;  Witnesses,  2. 
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ESTATES  OF  DECEDENTS. 
DsniNonoN  bbtweex  Wholb  and  Half  Bloods  is  mot  ADMirrBo  in 
New  Hampshire  in  determining  who  are  to  take  by  inheritance,  except 
where  the  statute  has  interfered  to  change  the  descent  of  property  de- 
rived in  a  partioalar  manner  by  an  infant  who  dies  under  age  and  unznar- 
ried.    PrescoU  v.  Carr,  652. 
Bee  DoMiciLB,  6;  Equitt,  5;  Executions,  6;  Exxoutobs  and  ADMnnsntA- 
TOBs;  Husband  and  Wnz,  8;  Judicial  Sales,  2,  3. 

ESTOPPEL. 

1.  Paktt  is  not  Estopped  to  Show  that  his  Advebsabt  has  Taken 

Advantage  of  wrong  or  fraud  committed  against  him  to  annul  a  contract 
or  conveyance.     Woods  v.  Kirk^  614. 

2.  Bboobd  of  Fobmeb  Beoovebt  upon  Same  Contbact  Has  Eftect  when 

Pleaded  by  Wat  of  Esix)PPEL,  by  the  plaintiff,  to  prevent  the  defend- 
ant  from  denying  that  the  plaintiff  could  recover  aoconUng  to  the  condi- 
tions of  the  contract.    Heichew  v.  HamiUon,  122. 

5.  Equitable  Estoppel  Neveb  Takes  Place  unless  the  party  seeking  to 

avail  himself  of  it  has  been  actually  misled.    JeweU  ▼.  MiUerf  751. 

See  Attachments,  ^;  Baitks  and  Banking,  6;  Dedication,  1;  Deeds,  6; 

M4BBIED  Women,  1;  Mobtoaobs,  2. 

EVIDENCE. 

1.  As  Item  of  Etidence,  Blotteb  mat  be  Bdbbbed  to  bt  Witness, 

salesman  of  a  firm,  to  show  that  he  had  sent  a  bill  copied  therefrom  to 
defendant,  and  to  ascertain,  by  referring  thereto,  of  what  the  biU  cob- 
■isted.     AtweMY.MilUr,29i. 

2.  Pboper  Foundation  fob  Intboduction  of  Sboondabt  Etidbncb  of  Con- 

tents OF  Bill  of  Paboels  must  first  be  laid  before  blotter  can  be 
referred  to,  to  show  what  articles  were  embraced  in  it,  and  may  be  done 
by  showing  a  notice  duly  served  upon  defendant  to  produce  the  <»iginal 
paper,  and  disregard  of  the  same.    Jd. 

Z.  Plaintiff's  Entbiesin  Blotteb  abe  not  Evidencbpbb  Se  in  his  FatoBv 
and  can  not  become  so  without  being  collaterally  connected  with  other 
facts  and  circumstances.    Id, 

4.  Declabation  is  Admissible  as  Pabt  of  Bm  Gestji^  when  made  by  the 
plaintiff  at  the  time  in  reference  to  the  injuries  he  had  received  from  the 
overturning  of  a  stage-coach.    IHnk  v.  Coe^  141. 

fi.  Declabation  must  be  Begabded  as  Pabt  of  Bes  Gest^  and  may  be 
shown  to  the  jury  along  with  the  principal  facts,  if  it  is  made  at  the  time 
the  act  is  done,  and  is  calculated  to  explain  the  character,  nature^  or 
quality  of  the  facts  oonstitutiDg  the  act  and  i£s  effects,  so  as  to  unfold 
and  harmonize  them  as  parts  of  the  same  transaction.    Id, 

6.  Statements  Made  to  Witness  in  Pbesence  of  Pubohaseb  by  vendor,  ia 

reference  to  land  he  is  about  to  sell,  are  equivalent  to  statements  made 
to  the  purchaser  himself.    Alexander  v.  Bere^ord,  538. 

7.  Admissions  ob  Declabations  in  Favob  of  One's  Claim  must  be  received 

if  those  adverse  to  his  claim  are  admitted.    Bowie  v.  Stonestreetp  318L 
••  Declabations  of  Slave,  Made  to  Attending  Physician,  as  to  Illneh 
under  which  she  is  suffering  at  the  time,  the  manner  of  the  attack,  aad 
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the  progreM  of  the  diaeeee,  ftre  admissible  in  evidenoe  on  the  question  of 
soundness  or  annoandness,  in  an  action  for  breach  of  warranty  of  sonnd« 
ness  of  the  slave.    AUm  v.  VaneleeNfe^  184. 

I.  Pabtt  will  not,  bt  his  Own  Dklabations,  ve  Pkbmittbp  to  Contba* 

DIOT  Priob  Dbbd;  bat  in  some  oases  the  declarations  and  admissions 
of  a  grantor  will  be  received  where  the  effect  may  be  to  impair  the  title 
of  persons  claiming  under  him.    McDoweU  v.  Ooldamith,  305. 

IOL  Q0ALITT  AND  INTENTION  OV  AoTS  MAT  BB  PBOYBD  BT  EVIDENCE  OF  DeO- 

LARATI0N8  AoooifPANTiNO,  or  80  nearly  connected  with  them  in  point  ol 
time  as  will  serve  to  explain  their  tme  character  and  pnipose.    Id. 

II.  Declarations  Need  not  Take  Place  Imhediatelt  with  Occitrebnob 
OF  Main  Act,  but  may  be  before  and  sometimes  after,  provided  they  be 
calonlated  to  nnfold  the  nature  and  quality  of  the  &cts  they  are  intended 
to  explain,  and  so  to  hannoniBe  with  them  as  to  constitute  one  trans- 
action.   I<L 

12.  Dbolabations  of  Gbantor  abb  Admtbstbt.b  as  Pa&t  of  Bbs  Obsta 
AGAINST  Grantee,  if  they  tend  to  show  fraud  in  the  making  of  the 
deed;  and  though  made  to  conveyancer  who  prepared  the  deed,  but  not 
in  grantee's  presence,  may  be  received  in  a  case  where  grantor's  creditors 
seek  to  vacate  the  deed  as  fraudulent  against  them.    liL 

IX  BVIDENGB  THAT  PURCHASER  OF  CHATTELS  KBPT  HoUSE  OF  IlL-FAKE  at 

the  time  of  making  the  purchase  held  irrelevant  to  the  question  of  good 
faith  in  making  the  purchase.    John$tm  v.  CSomfey,  762. 

14.  In  Action  of  Ejbctment  bt  MbBTOAOEB  for  Land  Mobsoaobd,  evi* 
dence  that  a  bill  filed  by  him  against  the  same  defendant  to  foreclose  the 
same  mortgage  was  dismissed  after  a  hearing  on  the  merits  ought  to  be 
adnaitted.  The  decree  dismissing  such  bill  would  bar  the  jdaintiff  from 
setting  up  any  title  under  the  mortgage,  and  be  in  effect  a  discharge  ol 
it;  and  even  if  this  decree  was  erroneous,  still  it  stands  as  an  adjudica- 
tion of  his  right  until  reversed  on  error  or  otherwise  duly  set  aside* 
Hodge  ▼.  JlUekeU,  624. 

I&  Pbbsumftion,  JjOlm  Fact  Pbovbd,  Remains  Ayailablb  to  Pabtt  in 
WHOSE  Favor  It  Abisbs  until  overcome  by  opposing  evidence.  JSotss 
V.  Pricket,  73. 

15.  Undated  Assionment  of  Notb  is  Pbbsumed  to  havb  been  Made  at 
the  date  of  the  note.    Id. 

17.  Evidence  to  Show  that  Plaintiff's  Testate  Held  Note  as  Aobbt 
AND  NOT  AS  OwNER  MAT  BB  Rbbutted  by  evidence  of  the  state  of  the 
accounts  and  money  transactions  between  such  party  and  his  indorser. 
Burie  v.  AUen,  642. 

IflL  Statutes  of  Sister  State  can  not  bb  Pboybd  bt  Parol.  Emerp  v. 
Berry,  622. 

19l  Printed  VoLtrMS  of  Statutes  of  Sister  State,  purporting  on  its  face 
to  have  been  printed  by  its  authority  and  to  contain  its  laws,  should  be 
admitted  as  prima  facie  evidence  to  show  what  those  laws  are.    Id. 

tOL  Kboatiyb  Evidence  is  Admissible  within  Reasonable  Limits.  Per^ 
mm$  v.  Me^bbefh  85. 

tl.  Tbstimont  bt  Joint  Maker  of  Note  that  there  has  been  Ko  Db- 
mand,  evidence  having  been  introduced  of  a  demand  upon  the  otbir 
r,  though  evidence  of  the  feeblest  kind,  is  admissible.    Id. 
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t2.  Pabtt  is  not  Dbbarbbd  fbom  Protixo  HoinsT  ▲in>  Lsoai.  Dbfbitbi 

by  the  drcamtteooe  that  bis  evidenoe  eIbo  tends  to  prove  bim  gnilty 
of  a  fraud  in  some  other  matter  upon  wliicb  his  defense  does  not  rest 
WwxU  y.  Kirk,  614. 
See  Cbiminal  Law»  17-22;  Daxaobs,  4;  Dboigatiok,  2;  Dkeim,  2;  Doxi. 
ciLK,  4;  Electioxs,  1;  Equitt,  1;  ExBOunoNS,  16;  F&aud,  3;  Fraud- ( 

ULBNT  COKVBTANGBS,  4,  6;  H1OHWAT8,  1,  2;  HUSBAKD  A2fD  WOTX,  1-4; 

JuDOMBMTSy  3;  JuBiSDionoK,  2,5;  Mauoious  PBOsaoonoif;  Mas&iagb 
AND  DivoBCB,  2;  Neootiablb  Inrkombmts,  10-11;  NoTABin;  Pabt- 
9XB8KIP,  3;  Plbadino  and  PBAcnoB,  2»  8^  16, 18,  20-23,  31,  32|  Salbs, 
1;  Statutb8»  4;  WmrBSSis. 

EXCEPTIONS. 
See  Plxadibg  and  Practiob,  23-28. 

EXECUTIONS. 

1.  ExBounov  Law  nr  FoitOB  at  Tdcb  or  Contract  EnTbrs  into  and  Bb- 

OOMBS  PART  ov  It,  SO  far  as  it  affects  the  obligation;  but  so  far  as  It  is 
merely  remedial,  it  may  be  modified  or  changed  at  any  time.  Coriell  ▼. 
^om,  134. 

2.  Ijevt  vton  Propbbtt  Exempt  FRok  EjcboutIon,  wrmour  Assxnt  ot  Pb- 

TBNDANT,  18  Intalu).    Perrff  V.  Htndey^  164. 

3.  Dbuvbrt  Bond  Exactbd  bt  Lboal  Cobboon,  vor  Propbbtt  Ezbmr 

VROBC  ExfeouTiON,  bttt  levledupon  without  defendant's  assenti  is  no  rec- 
ognition of  the  validity  Of  the  levy  or  waiver  t>f  defendakiVs  right;  it  is 
void,  and  equity  will  ^lieve  against  it.'    /<f. 

4.  PmuflB  "Head  ot  FAMtLT*^  Ingludbs  Man  who  has  neither  wife  nor 
'  children,  within  the  tneai^g  of  the  execution  exemption  act.     Wodt  v. 

Jonet,  684. 

6.   ADjOURNHBNTOFEXBOUTtCftrSALBWILLNOTHAVBElrrBOTTOlNVALXDAXB 

It,  when  the  adjournment  was  made  by  public  proclamatioil,  the  agent 
'    of  the  execution  defendant  was  present  and  bAd  notice  of  it,  and  the 
postponement  was  occasioned  by  the  agents  fiilure  to  pay  the  amount 
he  had  bid  upon  the  property.    Coriell  v.  Ham,  134. 

6.  Saub  of  Land  undbr  Exbootion  Isbubd  andT^mtbd  aftbrDbath  or 

Defendant,  without  a  revival,  is  not  void,  but  merely  voidable,  and  if 
valid  until  regularly  set  aside  in  a  direct  proceeding  for  that  purpose  by 
the  heir  or  terreotenanti    Hodge  T.  MUeheU^  624. 

7.  Sheriffs'  Sales  havb  been  Held  to  be  Void  Only  in  Gases  where 

either  there  was  no  judgment  to  sustain  the  execution,  or  where  the 
officer  exceeded  his  power  by  selling  more  land  than  was  required  for  the 
payment  of  the  amount  due  on  the  execution.  Wolker  v.  MeKmgkt, 
190. 

8.  tSnsRiFF's  Sale  will  be  Vaud,  althoooh  Part  of  Debt  mat  have  been 

Paid,  if  there  be  a  judgment,  and  the  execution  conforms  to  it  sabstan- 
tially,  and  if  the  payment  does  not  constitute  a  part  of  the  judgment,  Off 
has  not  been  indorsed  upon  the  execution.  Id. 
0.  Sheriff's  Sale  is  Valid,  where,  the  execution  not  having  been  returned, 
the  only  evidence  of  its  amount,  and  of  the  sum  for  which  the  land  was 
sold,  is  furnished  by  the  sheriff's  deed,  which  does  not  show  that  any 
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eradit  was  indorsed  upon  the  execution  therein  recited,  nor  that  th« 
sheriff  sold  the  land  for  a  sum  exceeding  the  amount  he  was  authorized 
to  make.    Id. 

10.  ExBGunox  Plaintiff  Who  Aoquirks  Ljcgal  Titlx  to  Laitb  at  Sheriff's 
Salk  can  not  bb  Compelled  to  Surrender  and  Conyet  It  to  one 
who  has  the  equitable  right  to  the  land  under  a  bond  for  title,  where 
such  plaintiff  hard  no  notice  of  the  existence  of  the  right  before  he 
obtained  the  title.    Id. 

i\.  Execution  Plaintiff,  Purcuasino  Land  at  Sheriff's  Sale,  suould  be 
Regarded  in  Equity  as  Holding  Title  in  Trust  for  the  benefit  of 
persons  having  an  equitable  right  to  the  land,  to  so  much  of  it  as  was 
not  paid  for  by  the  balance  due  on  the  execution,  where  the  sale  was 
made  for  a  sum  exceeding  the  amount  actually  due  on  the  judgment     Id. 

12.  Purchaser  at  Adjourned  Execution  Sale  will  not  be  Charged  with 
Notice  of  Irregularities^  from  the  mere  fact  that  he  was  present  at 
the  first  sale  and  had  notice  of  the  adjourned  sale.    Coriell  v.  Ilanif  134. 

13.  Title  of  Defendant  is  by  Operation  of  Law  Vested  in  PuROHAEBa  at 
execution  sale.    Stumpy.  Henrys  300. 

14.  Purchaser  at  Sheriff's  Sale  must  be  deemed  an  assignee  in  law.  Mcur- 
tm  V.  Martin,  364. 

15.  Sale  of  Land  under  Execution,  after  Expiration  of.  Lien  -of  Judg- 
ment under  which  it  was  issued,  is  sufficient  to  convey  the  title  of  the 
defendant,  at  least  from  the  time  it  is  made,  except  as  to  a  superior  titla 
or  prior  liens.     Hodge  v.  Mitchell,  524. 

a6.  iSTATEMBNT  IN  BeTURN  I'HAT  MONEY  MaDE  ON  EXECUTION  WAS  PaIP  {TO 

PiAniTiFF  IS  NOT  CoifPETENT  EVIDENCE  to«prove  the  fact  or  time  of 
pajrment,  it  not  being  in  response  to  the  command  of  the  writ.    WaUser 
▼.  McKnight,  190. 
Bee  Attachments,  5,  7;  Husband  and  Wife,  9;  Landlord  and  Texant, 
9,  10,  12;  Mortgages,  7, 8;  Replevin,  1,  2;  Sheriffs,  3. 

EXECUTORS  AND  ADMINISTRATORS. 

L  Conteaots  of  Guardians  and  Administrators  with  Wards  and  Dis- 
tributees ARE  Regarded  with  SuspiaoN  by  Courts  of  Equttt; 
and  an  administrator's  purchase  of  a  distributoe's  interest,  soon  after  his 
coming  to  full  age,  and  for  a  grossly  inadequate  consideration,  is  fraudu- 
lent.    Wright  v.  Arnold,  172. 

2.  Administrator  is  not  Bound  to  Interpose  Statute  of  Limitations  to 
defeat  a  recovery,  unless,  under  the  facts  known  to  exist,  it  can  avail  as 
a  successful  defense.    Roberts  v.  Rogers,  542. 

S.  Administrator  Who  has  Made  Voluntary  Payments  must,  in  a  future 
contest  with  the  distributees,  show  that  the  debts,  though  paid  under  no 
legal  compulsion,  were,  nevertheless,  such  as  could  have  been  enforced 
against  the  estate.  He  is  not  to  be  regarded  as  in  any  worse  position 
than  the  creditor  was  at  the  time  of  the  payment.    Id. 

4.  Expense  of  Bringing  Property  of  Deceased  Person  from  Anotheb 
State  to  the  jurisdiction  in  which  the  administrator  who  incurred  such 
expense  is  acting  is  not  a  legal  claim  against  the  estate.  The  probate 
court  can  not  allow  a  claim  for  services  rendered  or  expenses  incurred 
on  account  of  property  while  it  was  subject  to  another  jurisdiction.    14, 
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5.  Adhikistbatob's  Sals  is  Shown  to  bb  Void  when  it  affinnatiyely  appetn 

that  the  publication  of  notice  required  by  atatate,  previoos  to  the  order, 
could  not  have  been  given;  or  when  the  record  shows  that  it  has  nd 
been  approved  by  the  court,  although  the  approval  need  not  be  in  ex* 
press  terms.     Voile  v.  Fleming,  666. 

6.  ADMnnsTBATOB's  Salb  Void  fob  Waot  of  Noticb  in  not  complying  with 

certain  sections  of  an  act  can  not  be  sustained  on  the  ground  that  it 
might  have  been  made  under  other  sections  of  the  same  act  requiring  no 
notice.    Id, 

7*  Void  Administbatiok  Salb  is  kot  Kb20>bbbd  Vaud  aoaivst  Hbibs 
because  they  receive  the  benefit  of  the  proceeds,  particularly  when  they 
are  minors.    Id, 

8.  Admuostbatiok  Salb  can  not  bb  Atoidbd  because  the  last  administraton 
made  it,  where,  after  the  death  of  one  of  two  administrators,  letters  ei 
administration  were  granted  to  the  survivor  and  another  without  any 
express  revocation  of  the  former  letters.    Id* 

0.  Fathbb  Rbsidino  in  Nbw  Hampshibb  Who  Has  in  his  Possbssion  Monbt 
Bblonoino  to  Estatb  of  his  son,  who  died  in  another  state,  may  be 
charged  by  a  creditor  of  the  deceased  as  an  executor  <<e  son  tort  where 
there  is  no  evidence  to  show  for  what  purpose  the  money  was  sent  to 
him,  or  that  any  person,  either  in  New  Hampshire  or  elsewhere,  has  any 
right  to  legal  control  over  it.    Emery  v.  Berrjf%  022. 

IOl  Exboutob  db  Son  Tobt  mat.  It  Sbbms,  Disohabob  HiysBur  from  liabil- 
ity as  such  by  taking  out  letters  of  administratioo.    Id, 

11*  Ant  Act  Which  Etincbs  Contbol  otbb  Pbopbut  of  Dbcbasbd  'BwBaim, 
without  legal  right  to  exercise  such  control  being  shown,  makes  a  party 
exercising  it  an  executor  in  hii  own  wrong  as  against  creditors;  huk 
acts  of  necessity  or  humaidty,  by  which  a  person  does  not  aitnmtr  to  have 
any  control  over  the  property  more  than  others,  will  not  oonstitBto  hia 
an  executor  de  mm  tort,    Id, 

Bet  CkyBFOBATiONS,  18;  Judicial  Salbs,  8;  Landlobd  and  Tbbabt,  2; 
Plbadino  and  FBAcncB,  13;  Wilij»  12. 

FOBOEBY. 
See  Banks  and  Banking  5.  6. 

FBAUD. 

L  To  CONSTITUTB  FbAUD,  It  is  not  Only  NbOBSSABT  that  RBFBBSBNCATKnr 

SHOULD  BB  Untbub,  but  also  that  the  party  making  it  should  know  It 
to  be  so  at  the  time  it  was  made.    Campbell  v.  Hillman,  195. 

2.  Damaobs  abb  Entitlbd  to  bb  Rbooybrbd  in  Action  fob  Fbaud,  ade- 
quate to  the  injury  sustained,  as  a  general  rule,  if  the  plaintiff  succeed. 
Id, 

S.  Mbasubb  of  Damaobs  fob  Fraudulent  Bbpresbntation  that  the  ven- 
dor's title  to  slaves  was  absolute,  when  it  was  but  a  life  estate,  is  the 
difierence  in  the  value  of  the  two  estates  at  the  time  of  the  sale;  but 
subsequent  events  and  circumstances,  calculated  to  aid  in  forming  a  cor- 
rect estimate  of  this  difference,  and  to  show  the  actual  extent  of  the  in- 
jury sustained,  may  be  given  in  evidence  f cr  that  purpose.    Id, 

Set  AoBNCT,  3,  4;  Dbbds,  1;  EsTOFPXL,  1;  Evidbncb,  12,  13,  22;  Ejlioutum 
AND  Administbatobs,  1;  Fbaudulbnt  CoNTBTANds;  Judicial  Saibi^ 
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1;  ICabbiaab  and  Diyobob,  1;  Martwicp  Wombv,  1;  MoBvoAai8»  1; 
Kbqotiabub  Instbumbnts,  10-12;  Rescission  oj  GoimucTs;  Statutb 
oj  Fbauds,  6. 

FRAUDULENT  CONVEYANCES. 

L   DiFlEBBNOB  BBTWKKM  CONYETANCB  IN  FrAUD  07  CbBBITOBS  AND  IN  FrAUB 

OF  WiTB  is  this:  A  creditor's  claim  upon  his  debtor's  estate  is  such  that 
the  debtor  can  not,  even  by  a  bona  fide  gift  of  any  part  of  his  property 
to  a  third  person,  impede  a  creditor  in  the  collection  of  his  debt.  Saoh 
transfer  wonld  be  voluntary,  and  void  as  against  creditors.  But  in  the 
case  of  a  wife,  the  husband  having  the  free  and  unlimited  right  to  alien- 
ttto  his  property  at  will,  if  the  conveyance  is  not  made  with  the  actual 
intent  of  defrauding  the  wife,  the  transfer  will  be  sustained,  although  the 
wife  is  thus  left  without  the  means  of  subsistence.    FeigUy  v.  FeigUy^  375. 

S.  Absolute  Bill  of  Sale  of  Personal  Propbbiy,  unless  it  be  «  followed 
and  accompanied"  by  the  possession  of  the  purchaser,  is  void  as  to 
creditors  of  the  vendor.    Jarvia  v.  Davig^  166. 

Sb  Whbrb  Parties  to  Absolute  Bill  of  Sale  of  Personal  Propbbtt  Re- 
side Toobtheb,  an  actual  visible  change  of  possession,  such  as  might  be 
understood  and  known  in  the  neighborhood,  is  necessary  to  vest  title  in 
the  vendee— there  must  be  more  than  a  mere  formal  or  colorable  delivery* 
Id. 

4.  Possession,  when  Sale  is  Made,  Follows  Title,  and  as  between  the  par- 

ties themselves,  is  presumed  to  be  with  vendee;  but  this  presumption 
may  be  repelled  by  proof  that  the  vendor  still  remained  in  the  possession 
of  the  property,  and  that  no  change  of  possession,  either  actual  or  con- 
structive, was  made  or  intended  to  be  made  by  .the  parties.     Id, 

5.  Actual  Possession  of  Property  bt  Vendor  after  Sale,  Listino  It  fob 

Taxation,  treating  it  as  his  own,  and  apparently  owning  it  when  he  con- 
tracted debts,  wiU  repel  the  legal  presumption  that  possession  passed  to 
the  vendee  by  transfer  of  title.    Id, 
See  Attaghmbnts,  6;  Evidenob,  12;  Statute  of  Limitations,  11. 

GOVERNOR. 
See  Offices  and  Offiobbs. 

GUARDIAN  AND  WARD. 

1.  CONYBTANOB  OF  RbAL  EsTATB  OF  WaRDS  BT  GUABDIAN  UNDBB  LICENSE  Of 

Pbobate  Coubt,  but  without  giving  the  statutory  bond,  vests  no  title  in 
the  grantee.  WUUams  v.  Moriony  229. 
S.  Monet  Paid  for  Conybtanob  bt  Guardian  that  Passes  No  Title,  by 
reason  of  no  bond  being  given,  may  be  recovered  from  the  guardian  upon 
his  covenants  in  the  deed  or  in  an  action  for  money  had  and  received. 
Id. 

5.  Guabdian's  Bond  Given  for  Faithful  Discharge  of  Guardianship 

Duties  is  not  security  for  the  observance  of  the  statutory  provisions  in  a 
sale  of  real  estate,  and  the  proper  application  of  the  proceeds,  when  the 
sale  is  under  a  specinl  license,  and  a  special  bond  is  required.    Id. 
4.  Omission  bt  Guabdian  to  Givb  Special  Bond  Required  upon  Sale  oi 
Wabd's  Rbaltt  is  no  breach  of  the  guardian's  general  bond.     Id. 

6.  Guabdlan's  Deed  of  Ward's  Rbaltt  under  License  but  without  thf 

statutory  bond  is  not  valid  as  a  release  under  the  Maine  statute.    Id, 
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6.  CoNDinov  ix  Guabbian's  Gxnbbal  Bond  that  Hb  shall  Rxudke  AO' 
COUNT  as  often  m  required  by  the  court  is  not  broken  by  a  failure  to  ao- 
oount  after  due  citation  for  that  purpose,  if  the  ward's  estate  consists  only 
of  real  estate  which  has  been  duly  inventoried,  although  the  real  estats 
has  been  sold  by  the  i^uardian  and  he  has  not  accounted  for  the  proceeds; 
for  such  accounting  is  secured  by  a  special  bond  required  upon  the  sale 
of  real  estate.    Id. 

See  Plsadiko  and  PRAcnoB»  27. 

HABEAS  CORPUS. 

!•  Fbisonxr  mat  bb  Rblbasbd  on  Habbas  Cobpus,  where  it  appears  oo  the 
&ce  of  the  proceedings  that  the  magistrate  had  no  jurisdiotioii,  or  thai 
the  conviction  was  under  an  unconstitutional  statute.  Fitktr  ▼•  McOirr, 
381. 

t.  Upon  Wbit  of  Habbab  Cobpus,  Coubt  can  not  Dischabob  Pboonib 
Bbmandkd  to  Jail  to  await  another  trial,  although  he  has  been  once  in 
Jeopardy  by  reason  of  the  unnecessary  discharge  of  the  jury  engaged  in 
the  trial  of  his  case,  under  the  Indiana  statute,  which  provides  that  "no 
court  or  judge  shall  inquire  into  the  legality  of  any  judgment  or  procesi 
whereby  the  party  is  in  custody,  or  discharge  him  when  the  tenn  of 
commitment  has  not  expired,  *  •  •  upon  a  warrant  issued  *  *  * 
upon  an  indictment  or  information;"  for  the  prisoner  was  still  in  custody 
awaiting  his  trial  under  an  indictment.      Wright  v.  Staie^  90. 

HIGHWAYS. 
!•  In  Tbbspabs  fob  Cutting  Tbeb  in  Highway,  Plaintiff's  I>bbd  is  Ai>> 
MIS8IBLB  in  evidence  for  the  purpose  of  showing  the  boundaries  of  lus 
farm,  and  that  it  included  the  part  of  the  road  in  which  the  tree  stood. 
WhUer  V.  Paterson,  678. 

1   EVIDENCB  that  OvBBSEEB  OF  HiGHWAT  ACTBD  FBOM  iMPBOPBt  MonTU 

in  cutting  down  a  tree  in  the  highway  is  admissible  in  an  action  of  trei- 
pass  brought  against  him  by  the  owner  of  the  adjoining  field  for  oattiiig 
down  the  tree.  And  it  is  not  error  for  the  court  to  refuse  to  permit  the 
defendant  to  go  into  the  history  of  the  difficulties  out  of  which  the  hsd 
feeling  between  the  parties  originated.    Id. 

%.  CoNVBTANCB  OF  Land  Boundbd  ON  PuBUO  HiOHWAT  is  presumed  by  law 
to  carry  with  it  the  fee  to  the  center  of  the  road»  if  nothing  appean  to 
the  contrary.    Id. 

4.  Tbeb  Gbowino  in  Highway  Bblonos  to  Ownbb  of  Feb.    Id. 

6.   OVEBSEEB  OF  HlOHWAY  MAY  BbMOTB  THEBEFBOM  WhATEVEB  ObSTBUOIS 

or  interferes  with  the  public  use  of  it;  but  if  he  cuts  down  a  tree  which 
does  not  obstruct  or  interfere  with  such  public  use,  he  is  a  trespasser,  tod 
if  he  acts  maliciously  in  so  doing,  he  is  liable  to  exemplary  damages.   Id. 

0.  Whetheb  OB  NOT  Tkem  Cut  by  Ovebseeb  of  Hiohway  OBSTBUCnO 
the  publio  use  thereof,  and  whether  or  not  he  cat  it  malioioasly»  itt 
questioiis  of  fmcL    Id. 

Bee  CoxanrunoKAL  Law,  1;  Cobpobation8»  8-11;  OcmnuunB;  ] 
^7;  fiPONXNT  Domain,  6,  7;  Fsnaniw^  C 

HOMICIDE. 
8m  GIuminal  Law* 
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HUSBAND  AND  WIKR. 

1.  Hvsbakd's  Deolarations  to  Third  Pkbsoks,  wiTHoirr  his  WifiI 
Prbsknob,  and  not  Part  of  Res  Gesta,  arb  Inadmissiblb  against  his 
Crxditors  to  establish  a  specific  equitable  lien  in  wife's  faror  upon  por- 
tions of  his  land  which  he  agreed  to  give  her,  if  she  would  unite  with 
hira  in  a  sale  of  lands  owned  by  her  before  marriage,  and  sold  for  the 
parpose  of  paying  hia  debts.     Bowie  v.  SUmestreet,  318. 

Z  SKrriNO  UP  OF  Secret  Equities  between  Husband  and  Wife,  in  Di- 
rect Opposition  to  Spirit  and  Design  of  Reoistrt  Laws,  can  not  be 
established  by  proof  of  husband's  declarations,  not  made  in  wife's 
presence,  or  forming  a  part  of  the  rea  gesUB,  in  order  to  sustain  wife's 
claim  to  a  specific  equitable  lien  in  opposition  to  creditors  through  the 
agency  of  such  declarations  made  during  coverture.    Id, 

t,  Equitt  will  Enforce  Ck>NTRA0T  bstwebn  Husband  and  Wife,  where 
he  agrees  to  transfer  property  to  his  wife  for  a  bona  fide  and  valuable  con- 
sideration coming  from  her.    Id, 

4,  Bfidencb  Failing  to  Establish  Contract  between  Husband  and 
Wife  may,  however,  show  circumstances  justifying  a  court  of  equity  in 
decreeing  compensation  to  extent  of  purchase  money  paid  and  value  of 
lasting  improvements,  where  husband  agrees  to  give  his  wife  an  equiv- 
alent for  her  property  which  she  unites  with  him  in  selling  for  the  pay- 
ment of  his  debts.     Id, 

6.  There  is  No  Statute  of  Limitations  to  Bar  Wife's  Equitable  Claim 
AGAINST  HER  HusBAND  which  shc  can  not  enforce  against  him  during 
his  life  in  a  court  of  law,  and  equity  will  not  allow  less  than  twenty 
years  to  bar  it  upon  the  rule  as  to  lapse  of  time.    Id. 

6.  Wife  is  not  Guiltt  of  Gross  Laches  in  Prosecuting  her  Rights,  or 

of  unreasonable  acquiescence  in  the  assertion  of  adverse  rights,  in  declin- 
ing to  promptly  sue  her  husband  to  enforce  her  equitable  claims  against 
him.    Id, 

7.  Husband  during  his  Life  is  Entitlbd  to  Rents,  Issues,  and  Profits 

OF  his  Wife's  Estate.    Id, 

8.  Wife  can  Claim  Compensation  Only  for  Value  of  Land  with  Inter- 

est FROM  HER  Husband's  death  where  he  has  agreed  to  give  her  an  equiv- 
alent for  her  land  which  she  united  with  him  in  selling  for  the  payment 
of  his  debts.  To  that  extent  she  will  be  regarded  as  a  general  creditor 
of  the  estate.    Id, 

0.  Husband's  Judgment  Creditor  can  not  Subject  to  his  Demand  Im- 
provements ON  Wife's  Land,  paid  for  and  made  by  the  husband, 
where  such  improvements  consist  mainly  of  the  repair  of  a  bouse  with 
materials  furnished  in  the  greater  part  by  the  wife's  parents,  and  they 
were  necessary  to  put  the  premises  in  habitable  condition;  there  being 
no  intentional  wrong  in  which  the  wife  may  be  presumed  to  have  par- 
ticipated.   BoUnaon  v.  ^^ffman,  177. 

10.  Propertt  Purchased  in  Louisiana  Becomes  Property  of  Husband* 
and  not  of  the  husband  and  wife  jointly,  where  the  spouses  never  x%» 
sided  in  Louisiana,  were  not  married  there,  and  at  the  time  of  the  mar- 
riage did  not  contemplate  residing  there.    Armortr  v.  Com,  200. 

ItaDoinoiLiyft,  6;  Fraudulent  Conveyances,  1;  Marriage  and  Ditoiobj 
Married  Women. 
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INBICrMSNT. 
8m  Cbiminal  Law,  6,  8, 10-17. 

INDORSEMENTS. 
See  Nbqotiabls  Instkumertb. 

INFANCY. 

1.  Invaut  CAif  NOT  BxxouTX  Power  of  ApponiTMBfT  conplad  with  aa  ^ 
terest.     Thompwn  v,  Z^fon,  699. 

8.  Intant's  Disabiutt  cam  not  be  Dispensed  with  by  instnuneBt  irwUm 
power  of  appointment.    JcL 

8.  Mere  Lapse  of  Tdcb  will  not  Prevent  Court  of  Equitt  from  I>ive8t- 
INO  Legal  Title,  conveyed  by  trnstee  under  direction  of  infant  bene- 
ficiary ezerciaing  power  of  appointment,  at  any  period  short  of  that 
oonstltating  a  bar  by  the  statute  of  limitations.    Id, 

4.  Purchaser's  Title  to  Infant's  Estate,  Obtained  for  Valuable  Con- 

sideration, AND  WITHOUT  NOTIOE  OF  AnT  CLAIM  AOAINBT  KbTATB,  wiD 
not  be  disturbed  in  eqoity.     Id. 
Sea  Bquitt,  6;  Estates  of  Deoedbnts,  1;  Ezboutobs  and  ADMiNiBXBaxoBi* 
1, 7>  9;  Innkeepers,  1;  Plbadino  and  PRAcnoE,  27. 

INJUNCTIONa 

1.  To  Obtain  Injunction,  Some  Strong  and  Special  Facts  most  be  shows 

•rliich  entitle  the  petitioner  to  this  extraordinary  remedy.  It  will  not 
issue  to  compel  a  builder  to  remove  his  joiste  inserted  without  lioense 
in  the  wall  of  an  adjoining  proprietor;  yet  the  injured  party  may  reoow 
damages.    BanHn  v.  CharUUf  674. 

2.  It  IS  Settled  Law  of  Maryland  that  although  Equity  will  not 

Interfere  bt  Injunchon  to  restrain  a  trespasser  merely  as  such,  yet 
it  will  interfere  where  the  injury  about  to  be  ooounitted  would  be  irrep- 
arable, or  where  the  legal  remedy  would  be  insufficient,  or  where  the 
trespass  goes  to  the  destruction  of  the  property  as  it  had  been  held  and 
enjoyed,  or  to  prevent  a  multiplicity  of  suits.    Shipley  v.  RUier,  371. 

5.  Injunction  will  be  Granted  to  Restrain  Destruchon  of  Timber, 

Ornamental,  and  Fruit  Trees,  as  the  destruction  of  such  would  be 
a  case  of  great  and  irremediable  mischief  for  which  compensation  could 
not  be  made  in  damages,  as  it  reaches  to  the  very  substance  and  value  ol 
the  estate,  and  goes  to  the  destruction  of  it»  in  the  character  in  which  it 
is  enjoyed.  Id, 
4.  Each  Case  must  be  Considered  with  Reference  to  Nature,  Char-* 
ACTER,  AND  CONDITION  of  the  property  to  be  protected,  where  an  injuno- 
ti<m  is  asked  to  restrain  trespass  for  destroying  such  property.     Id, 

IL  iNJUNCnON  WILL  BE  GRANTED  WHEN  It  APPEARS  THAT  COMPLAINANT  IS 

Owner  of  Piece  of  Land  upon  Which  is  situated  his  dwelling,  and 
part  of  which  is  grown  to  timber,  particularly  valuable  as  such,  which 
timber  protects  his  dwelling,  and  is  ornamental  to  his  farm,  if  it  appears 
that  defendants  have  cleared  part  of  said  timber  land,  and  have  laid  it 
waste,  and  converted  it  into  pasture,  and  that  they  are  continuing  their 
depredations  upon  the  timber  left  standing,  and  are  cutting  it  down,  and 
are  converting  it  into  pasture;  as  such  acts  constitute  an  irremadiahls 
and  irreparable  damage,  loss,  and  injury.    Id, 
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k  BQumr  WILL  Ixtsbibbi  ib  Much  to  PBoraor  Katdmal  TuMm  kxab 
WmoH  Pabtt  BAB  Built  hii  dwaUiog  m  onuuMotftl  and  aluidt  tratt 
plaiiled  by  him.  Tha  jurbdictioii  of  equity  does  not  depend  on  the 
worth  of  the  treee  mecely  m  wood  or  timber,  but  on  their  looatioo  m 
pert  of  en  eetete»    Id. 

See  Tazatioh,  7* 

INNKEEPERS. 

1.  WmBB  Hbavs  Pboyidxd  bt  Fathse  fob  SunoBit  of  bu  Motob  Sob 
while  traveling  and  attending  ooUege  are  atolen  from  the  latter'a  room 
while  atopping  at  an  inn«  the  Dather  may  maintain  an  action  againat  the 
Innkeeper  to  reoover  the  amoont  ao  itoloL    JBpp$  v,  Hindis  528. 

I.  Ihkkbbfbb'8  BsspoHSiBiLiTr  BOB  Pbopbbtt  or  BU  OuBflfis  extenda  to 
every  part  of  hia  honae  into  which  it  ia  naoal  lor  anch  property  to  be 
taken*  and  thia  reopondbility  can  only  be  limited  by  hia  ahowing  that 
there  wai  a  different  nnderatanding  between  him  and  hia  gneat.    Id. 

I,  Wbbbb  Oubbt  OBDBBfl  ms^  Tbubb:  Ck)BTAnn2ro  Mobbt  «o  bb  Takbv  fo 
JUS  Boom  at  an  inn,  and  during  the  night  the  money  ia  stolen,  the  inn* 
deeper  ia  liable  for  the  loei.    Id. 

See  Ck)HTBA0X9»& 

INSANTTT. 
Bee  WiLiJ»2-4» 

IN8TEnCTI0NS» 
See-  FuABoro  abb  FBAonoB»  18-22;  26^  88;  Zii  SlabdbBv  S. 

INSUBANGB. 

!•  iBfUBABOB  OOMPABT  GAB  BOT  TaKB  AdVABTAOB  OW  FaILVBB  «0  BBOVa 

AcnoB  BOB  Loss  wnHor  Tiia  Stipulaxbd  in  the  policy  iHien  the 
delay  ia  mainly  caused  by  hopea  of  amicable  adjustment  held  out  by  the 
oompeny.    Ortmi  t.  LeaeingUm  F,  L.  S  Jf.  /ml  Opw,  74. 

t.  Ibsubanob  Pouoibs  abb  Libbballt  Cobstbvbd  IB  Fatob  of  Asbubbd^ 
and  exceptions  therein  are  strictly  construed  against  the  underwriter. 
Id. 

%.  TsBMiBAnoB  OF  VoTAOB  TBOM  L.  TO  N.»  during  which*  and  eight  days 
thereafter,  a  cargo  of  hay  is  insured,  is  N.,  the  place  of  landing  and  dia- 
charging  the  cargo,  and  not  a  neighboring  but  seperate  municipality, 
though  the  latter  is  the  usual  hay-market  where  salee  of  hay  are  nego- 
tiated; and  the  risk  is  not  terminated  by  a  delay  of  more  than  eight  days 
at  the  latter  place.    Id. 

4.  UbDBBWBITBB  is  BoITBDTO  KbOWNaTUBBANB  PbOUUAB  ClBOUlCSTABCBf 

OF  Bbabcb  of  Tbadb  to  which  policy  rektes.    Id, 

ft.  DnOBABOINO  NUMBBB  OF  HaBM  EmPLOTBD  OB  FlAT  BoAT  Ck)BVBTIBO 

Ibsitbsd  Caboo  before  termination  of  voyage  according  to  usage  is  not 
in  oontravention  of  a  condition  in  the  policy  that  the  boat  ahould  be 
manned  by  a  competent  number  of  handa.  The  insurers  are  bound  to 
know  the  usage,  and  evidence  aa  to  this  is  admissible.  Id, 
%.  Snrui^ATioB  IB  Imsubabob  Pouot  that  Boats  Oobtbtibo  Ibsubbd 
GiBfiO  shall  bb  Mabbbd  with  a  q^edfied  number  of  handa  ia  ani 
tory  stipulation  or  promiHory  warranty.  Id. 
Ax.  Dbo  TCkLXZ-Sl 
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T«  EZBOUIORT  SnrULATIOlf  OR  PSOMEBSORT  'WASRAHTt  IlTSBBTBD  IN  Iirm- 

▲KOI  PouoT  ii  a  binding  oondition  on  the  insured  and  reqnirM  itriol 
perfonnanoe,  and  the  breach  of  it,  whethor  the  thing  warranted  waa  nm- 
terial  or  not,  renders  the  policy  void  from  ita  inception.    Id. 

8.  Cook  is  Gompitxkt  Hand  wrram  Mianixo  gw  SnpirLATioif  nr  Ihsur- 
AVOR  PouoT  requiring  boats  to  be  manned  by  a  certain  number  of  con^M- 
tent  hands.    Id, 

0.  Stipulation  in  Pouot  of  Inburancr  on  Cargo  of  Flat  Boat  that  com* 
pany  shall  not  be  liable  for  loss  arising  from  specified  causes,  "nor  in  any 
case  if  towed  by  a  steamboat,"  discharges  the  company  only  as  to  any 
loss  accruing  from  such  towing  by  steamer.    Id. 
See  Shifpino»  2. 

INTEREST. 
KoTR  CoKTiNnss  TO  Bkar  Interest  at  Rati  Stipulated  tsbrboi  so 
long  as  the  principal  remains  unpaid.    Phimney  t.  Baldwvn^  02. 
See  Pleading  and  Practiob,  27. 

INTOXICATINa  LIQUORS. 

9aa  Constitutional  Law,  12-18;  Corporations,  14;  Crimqul  Law,  SI| 

Pleading  and  Praotioe,  12;  PROOBaa^  4, 

JEOPARDY. 
See  Gbiminal  Law,  23-25;  Habeas  CoBPUfl»  9L 

jrUDOMENTS. 

L  Judgment  can  not  re  Affirmed  with  Tweltb  per  Cent  Damages  and 
Double  Cosn  by  the  supreme  court  of  Minneaotai  mider  the  statutes, 
upon  an  appeal  from  an  order  refusing  a  new  triaL  8L  Martin  v.  XMt- 
noyer,  494. 

2.  AiT£«  Judgment  has  been  Rendered  against  Derndiabt,  Bindino  hd 
Land,  he  can  not  create  liens  thereon  to  the  prejudice  of  the  pl^n^ff  to 
«&sh  action.  If  any  rights  are  acquired  by  third  persona  in  dealing  with 
the  defendant  in  relation  to  said  land,  they  are  in  subordinaticm  to  such 
judgment.    Martin  t.  Mat'tm^  364. 

t.  Judgment,  until  Reversed,  is  Conclusive  of  Evebt  Ibsub  that  was  ob 
SHOULD  HAVE  BEEN  Tribd  Under  the  pleadings,  but  is  not  oonclnsiTe  of 
facts  that  were  in  no  way  in  issue,  nor  admitted  by  the  pleadings;  there* 
fore  a  judgment  accompanied  by  an  order  of  sale  of  pfoperty  attached  ii 
not  conclusive  that  the  property  is  exempt  from  sale.  WtUon  v.  Str^ 
138. 

4.  Judgment  is  not  Collatkrally  Impaired  when  a  sals  of  ezemptptoperty, 
under  an  accompanying  order,  is  prevented  by  maintainfng  an  action  of 
replevin  for  the  property.  The  judgment  is  independent  of  the  order  of 
sale,  and  the  replevin  proceeding  merely  affects  the  order.    Id, 

8.  Judgment  AND  Order  to  Sell  Propertt  Attachsd  isKoBar  to  Aonof 
OF  Replevin  for  the  property,  on  the  ground  that  it  is  eoLempt  txom 
seisnre  and  sale.    Id. 

%m BviDENCB,  14;  ExauunoNS, 7,%Ut  If iBinm Wombn, 6;  MnaoAom 
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JUDICIAL  SALES. 
L  OraouB  FouoT  of  Law  is  to  Pkotiot  Judioxal  Sales,  ia  the  absenoa  of 
fimad.    Ooriett  t.  Ham,  134. 

&  SnaOT  COMPLIAKCS    WITH    SXATDTB    AUTHOBIZIVO  .PROSATX   OOUBT  TO 

Obdxr  Saui  ov  Lakds  belonging  to  the  estate  of  a  deoeaaed  person  must 
be  shown  in  order  to  render  such  order  and  the  sale  made  pursuant  to  it 
valid.  This  is  particalarly  the  case  where  a  special  and  extraordinary 
power,  not  legitmately  belonging  to  the  jurisdiction  of  the  court,  is  con- 
f  erred  upon  it  by  statute.    Chtrrie  t.  Stewart,  600. 

Sb  Whebb  Statutb  Rbquibis  Administratob  TO  Giye  Bom,  upon  the  sale 
by  him  of  the  lands  of  his  intestate,  conditioned  to  apply  the  proceeds  of 
the  sale  in  the  same  way  that  the  lands  would  have  gone,  his  omission 
to  give  such  bond  renders  the  sale  void.    Id, 

4.  Salw  IX  Chanoxbt  abx  Mads  Sttbject  to  Inoumbranobs  Which  abb 
ON  Pbopbbtt,  unless  expressly  stipulated  to  the  contrary  by  the  terms 
of  sale.  The  interest  and  estate  of  the  parties  ia  the  only  thing  aold, 
and  the  doctrine  of  caveat  emptor  applies.  Farmert^  and  Planten^  Bank 
T.  Marim,  360. 

0w  BrBDBR  ov  Pboof  is  ok  Pubohaskb  at  Chanobbt  Salb  to  ahow  that  he 
made  the  purchaae  free  from  all  incumbranoea.    Id. 

^  Whbbb  Pubohaszb  at  Chavgbbt  Salb  Fails  to  Coutly  with  Tbbks 
OF  Salb,  and  a  resale  is  ordered,  the  trustee  making  sale  is  allowed  his 
oommiaaiona  on  the  amount  of  the  aale,  and  hia  legal  fee  for  filing  the 
petition.  He  will  not  be  allowed  additional  oommiaaiKm  for  the  colleo* 
tion  of  the  money.    Id. 

7.  Whbb  Bbsalb  is  Obdbrbd,  Tbustbb  is  Allowbd  his  legal  fees  and  oom- 
miaaion  on  the  prooeeda  of  the  aeoond  aale;  but  where  he  proceeda  at  lav 
by  auit  upon  the  purohaaer'a  notea  or  bonda,  he  ia  not  allowed  a  double 
oommiaaion,  and  conaequently  he  ia  awarded  an  attomey'a  fee.    Id. 

ite  EzBounoHs;  Exboutobs  and  Administbatobs,  6-8;  Guabdian  and 
Wabd,  1;  Landlqbd  and  Tbnant,  11;  Mobtoaobs,  OS. 

JUBISDICTION. 

L    V7HBBB    JUBISDIOTION    OF    COUBTS  OF  LaW  AND  EqTTITT  ABB  BlENDBD, 

plaintiff  is  entitled  to  all  the  relief  that  would  formerly  have  been  afforded 
by  a  court  of  law  and  equity.    Hankin  v.  CharU$$,  574. 

IL  Whbbb  Jubisdiotional  Facts  do  not  Afpeab  of  Rboord,  their  exiatenoe 
may  be  proved  aliunde.  And  where  it  auffidently  appeara  that  a  special 
meeting  of  the  board  of  police  was  held  after  the  notice  required  by  law 
had  been  given,  auch  meeting  ia  shown  to  have  been  legidly  held,  not- 
withstanding the  record  does  not  show  that  previous  notice  was  given. 
WUUamB  V.  Cammaek,  508. 

Sb  Maoistbatb  of  Infebior  Ck)UBT  AeriNo  without  ob  in  Exobss  of 
JuBiSDionoN  IS  Liablb  in  Damagbs  to  a  party  injured  thereby,  and  can 
show  no  legal  justification  under  any  judicial  record.  Piper  v.  Pearson, 
4^ 

4.  OOMMITMBNT  OF  WiTNBSS  FOB  Ck)NTBMFT  BT  JUSTIOB  IN  CaUSB  OF  WhIOB 

Hb  has  No  JuBiSDicnoN  is  unauthorised  and  void,  and  renders  him 
liable  in  damages.    Id. 
it  Bboobd  Pbima  Fagib  Shows  Want  of  JunisDionoN  in  Justiob  for  the 
•omily  of  Middleaex,  where  it  aeta  out  on  ita  faoe  an  offenae  committed 
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in  th«  dty  of  Lowell,  a  dittrld  in  which  the  polioe  ooort  hn  < 

JuriediotioiL    Al. 
•.  RiooBD  07  Invbbiob  Coubt  must  Show  that  ILkoisrauTB  Aoiid  wxnov 

Limits  ov  JuBiaoionoN,  in  order  to  e^ail  him  m  %  delenie  to  aa  at* 

leged  tregpew.    Id. 
Bee  CouBTs;  Cumival  Law,  7;  Exboutobs  ahb  ADMonazRATOBa,  4;  Ha- 

BIAS  CoBPUS,  1;  Mauoious  PBosiounov;  Omon  ani>  Owiumm^  4| 

Plbadiko  and  PBAoncB,  9;  Pboobss,  1,  6;  Shifpiro,  6,  7. 

JURY  AND  JT7BOR8. 
L  All  Isbums  or  Faot  must  bb  Tbibd  bt  Jubt,  if  a  party  ^eeiree  to  hmiw 

them  80  tried:  and  the  court  shonld  grant  him  the  privilege  of  saoh  a 

trial,  although  the  statnte  which  givee  him  the  remedy  he  is  pufauiny 

may  be  silent  on  the  subject    8eoU  t.  NkkolSf  608. 
t.  Vbbdiot  will  be  Sbt  Abidb  whbn  Jubt  Aobbb  Eaob  to  Bnam  Sum 

as  due  to  the  plainti£^  and  diyide  the  aggr^^te  by  twelye,  and  take  tba 

quotient  as  the  result.    8U  Martin  t.  Deanoffer,  404. 
S.  AvfEDAViTS  ov  JuBOBS  ABB  IvooMPBTBNT  TO  Show  MnooBDUor  OH  the 

part  of  the  juiy,  and  thus  impeach  and  avoid  the  yerdict    Id. 

4.  AmDAYITB  OV  ThIBD  PbBBOVS  OV  JuBOBS'  BBOLABATIOirS  ABB  iROniFS- 

TBNT  TO  Show  Misookduot  on  the  part  of  the  jury,  and  thus  impeaofc 
and  avoid  the  verdict.    Id. 

0W  To  DiTBBMINB  SumOIBBOT  OV   PBOOV  TO   ESZABUSH  VaLID  COBTBAOt 

BETWBBK  Pabtub  is  the  province  of  the  Jury.    AtweU  v.  Mitter,  2M. 

See  AucnoKS,  1;  Obdonal  Law,  25;  Damaobi,  7;  Patxbrt,  1;  Plbaddiv 

ABB  PBAonoi,  6, 1&-22;  28-S4;  Bailboadb,  4;  Salis,  2,  8;  Slabbbb,  IL 

JUSTICE  OF  PEACE. 
See  JuBiSDionov;  OmonB  and  OmoBBa,  4:  Pbogibb^  S. 

LANDLORD  AND  TENANT. 

L  TterANT  CAN  NBVBB  DispuTB  HI8  Landlobd's  Tizlb  ozoept  in  a  Isiv 
special  cases.  WituUm  v.  Fretrideni  and  Tnuiee$  qf  FnmUkn  Academic 
540. 

SL  Pabtt  Who  Taxbs  Possession  undbb  Lsssbb  is  Boitnd  bt  Cotbnabib 
contained  in  the  hitter's  lease  of  the  premises;  and  after  the  death  of  such 
party,  his  executor  is  bound  by  everything  that  bound  his  testator.    IdU 

8b  Whbbb  Landlobd  has,  bt  Tibks  oy  Lbasb,  Right  to  Rb-bnteb  and 
become  reinvested  with  his  former  estate  in  the  premises  demised,  he  is 
entitled  to  recover  damages  according  to  the  injury  which  the  piopeiij 
had  sustained  at  the  time  when  this  right  accrued.  And  if  the  tensai 
has  removed  buildings  from  the  premises,  the  injury  sustained  is  measnrsd 
by  the  landlord's  loss  of  rent  arising  from  such  removal    Id. 

4  Cotbnant  to  Pat  Rent  on  Speoitied  Dat  Cbeatbb  No  Debt  untQ  the 
day  of  payment  arrives.    IhuaeU  v.  FaJbyan^  029. 

ft.  Whxbe  Lessee  VNDEB  Lease  Rbsebvino  Annual  Rent  IS  EnoTED  beta* 
the  day  of  payment  by  one  holding  a  title  paramount  to  that  of  the 
lessor,  payment  on  the  day  the  rent  became  due  to  the  person  hdldiag 
such  paramount  title  is  a  good  defense  to  an  action  on  the  lease  for  cove- 
nant broken.    But  if  before  any  rent  is  paid  such  paramount  title  ia  da- 
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teted  by  fhe  lettor,  he  may  malntaiii  an  aotkm  for  the  rent  that  fell  due 

during  the  eviction.    Id, 
•.  Aim  CoNSTRUOTivxANB  Tbmposart  Etictiok,  irTiNAiffT  RnuBKB  and 

ooonpies  the  premises,  the  right  to  the  rent,  once  suspended,  is  restored, 

and  there  are  anthorities  which  hold  that  saoh  would  be  the  case  even 

after  an  actual  ouster.    Martin  ▼.  Martin,  864. 
7*  Bhtbt  without  Expulsion  ov  Lsssxx  will  not  produce  a  suspension  of  the 

rent.    Id, 
8.  Asuovxi  OF  RxYEBSioif  IS  BvTiTLiD  TO  BiNT  Falldto  Dux  after  the  as- 
signment, where  there  is  no  reservation  of  the  rent,  as  rent  is  incident 

to  the  reversion  and  passes  with  it.    Id, 
H  Lbsob  CAif  NOT  Claim  Rbvt  Falldio  Dub  aftereviction  of  the  tenant  by 

a  purchaser  at  sheriff's  sale,  under  a  judgment  entered  before  the  com- 

menoement  of  the  tenancy.    Id. 

lOl  PUBGEUkSBBUinOXB  JUDOMBVTBBWDBBBDBBfOBBBZBOUnOKOVLiaSBia 

entitled  to  the  rent  falling  due  after  his  title  has  accrued.  This  right  is 
not  affected  by  the  lessor's  drawing  orders  upon  the  tenant  on  account 
of  the  rent  not  yet  due,  which  orders  had  been  accepted  by  the  tenanti 
Id. 

IL  Bbmt  oak  hot  bb  Appobtionbd  Of  BxsPBOT  TO  Pabt  ov  Timb  except  as 
provided  by  statute  11  Geo.  IL,  c.  16,  sec  19;  and  the  party  holding 
the  reversion  when  the  rent  falls  due  is  entitled  to  the  entire  amount. 
The  lessor,  in  case  of  a  judicial  sale  of  his  property  during  the  term 
ol  a  lease,  gets  compensation  for  such  rent  as  had  accrued  up  to  date^ 
by  the  increased  price  his  property  will  bring  at  the  sale.    Id, 

15L  Pubohasxb  at  SHXBBPr's  Salb  of  Lakds  undbb  Liasb  is  substituted  ia 
the  place  of  the  landlord,  not  only  as  to  the  time  of  the  sale,  but  as  ta 
his  title  and  interest  at  the  date  of  the  judgment.  He  is  substitated  bf 
law  in  the  place  of  the  judgment  creditor.    Id, 

See  Plbadhiq  abb  Pbaosiob,  17* 

LEX  DOMIGnJL 
See  Domioilx. 

LEX  LOCI  CONTBACTUa. 
See  CoMFUOT  or  Lawi» 

LICENSE. 
See  Statutes,  S. 

MAGISTRATES. 
Sea  Offiobs  and  OfnoBBs;  PBoaiSB. 

MALiaOUS  PEOSECUTIOK. 
BmoomD  of  Pbosboution  abb  Aoqutttal  Affoeds  No  SuFFiuiaiT  Baib 
ID  SusEAiB  AonoB  fob  Malicious  Fbosboutiok,  where  the  prooeed 
lags  were  before  a  magistrate  who  had  no  jurisdiotioii  of  tha  i 
Bko^  T.  Bnmdige,  US, 

See  Plbadib  o  abb  Fbaotioih  7* 
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MABBIAOB  AND  DIVOBCB. 

i.  Dmbu  of  Divobob  a  VrrouLO  gah  not  be  Sr  Ajodb  on  tiio  gramid  tM 
it  WM  obteined  by  falae  tMtimony  and  fraud,  upon  an  orlgiiud  Ubel  fiM 
at  a  aQbaeqnent  term  of  the  oonrt.    €fre§ne  t.  Oreenef  454. 

8.  Whxbx  Plaiktifp,  Who  has  Filed  Obioikal  Bill  iob  Divdbob,  aAer- 
wardi  files  a  supplemental  bill  reaffirming  the  ohaigea  made  in  tiie 
original  bill,  without  objection  from  defendant,  it  is  property  %  part  ol 
the  case,  and  evidence  of  acts  supportive  of  the  plaintiff's  case,  wliidi 
occurred  after  the  filing  of  the  original  bill,  but  prior  to  the  filing 
of  the  supplemental  one,  are  admissible  in  eridsDoe.  FeigleifT,  MgUg^ 
875. 

5.  In    PbOOBBDINO  bob  DiTOBOB,  WHBBB  PlAINTIfV  SbBKS  also  90  BATB 

Dbbd  from  defendant  to  his  sister  set  aside,  and  for  that  purpose  makes  tiie 
sister  a  party,  if  the  sister  answers  without  objeotian,  she  must  be  con- 
sidered as  having  submitted  her  ri^^ti  under  that  deed  for  adjudiesttaB 
in  such  proceeding.  Id, 
4k  To  Cbbtain  Bxtbkt  Wdb  Stands  in  Bblation  to  hbb  Husband^  ia 
reference  to  her  claim  upon  him  lor  support  or  for  alimony,  in  the  same 
attitude  that  a  creditor  stands  towards  his  debtor.  This  is  so  ondsr  tiie 
stotute  of  Elisabeth.    Id. 

6.  If  Husband  Has  No  Estatb,  No  Aldcont  oan  bb  Allowbd»  as  afinMsif 

is  an  allowance  out  of  the  husband's  estate.    Id. 
%,  Lis  Pbndbns  Has  No  Affuoation  to  AonoN  fob  BiFOBOBaiid  pefcitiai 
for  alimony;  but  is  a  proceeding  directly  rdating  to  the  thing  or  prop- 
erty in  question.    Id. 

7.  Husband's  Rbal  Estatb  oan  not  bb  Sbt  off  to  Wifb  in  Feb  Simfu 

for  the  purpose  of  giving  her  alimony.  The  court  will  but  give  tbs 
wife  a  lien  upon  the  real  estate  for  the  amount  of  alimony  decreed,  cr 
will  set  off  a  portion  of  it  to  her  for  life,  if  the  husband  desires  her  to 
be  allowed  a  definite  part  of  his  property  in  preference  to  a  periodiosi 
claim  upon  him.    Russell  v.  Russell,  112. 

8.  Alimont  will  bb  Dbobbbd  with  Dub  Gonsidbbation  of  tlio  availaUo 

means  of  the  husband,  and  the  condition  of  the  parties.    Id, 

MARRTED  WOMEN. 

1.  Mabrixd  Woman  and  her  Heibs  abb  not  Estofpbd  to  Dent  Vauditt 

OF  HER  Deed,  executed  during  coverture,  but  dated  previously  to  hff 
marriage,  and  signed  with  the  name  she  bore  at  that  time,  with  a  fraud- 
ulent purpose  of  deceiving  and  imposing  upon  some  person  to  be  affected 
by  it,  and  without  disclosing  tho  fact  of  her  marriage.  Lowell  v.  DaMs, 
448. 

2.  Feme  Covert  mat  Sue  in  her  Own  Name  for  Srtlement.     WrigM 

V.  Arnold,  172. 

t.  Wife's  Eight  of  Suryivorship,  but  not  heb  Equtit  to  SETmLBMEsr, 
will  be  destroyed  by  the  husband's  transfer  of  her  choees  in  action  thai 
he  has  a  right  to  reduce  into  immediate  possession.    Id, 

4.  Wife  oan  not  Demand  Settlement  in  Equitt  of  heb  Intebbst  in  heb 
Fatheb's  Estate,  to  which  the  husband  had  an  immediate  right  of  pos- 
session, if  she  was  present  and  made  no  objeoti<»  to  her  husband's  ssli 
of  It.    Such  conduct  repels  her  equity  against  the  purofaaser.    Id, 


Digitized  by  LjOOQiC 


Index.  807 

H  Win's  BioRT  TO  Srtuemsrt  is  ivot  P&BJUDidD  BT  MoBXOAax  ov  nu 
RBTXBsioif  ART  iNTKBBn;  ezeoatad  by  her  and  her  hnabuid,  and  to  le- 
oiire  a  pre-existing  debt  of  the  hosband.    Id. 

K  .'BEaaosAh  Judomxnt  oak  not  bx  Rbndk&bd  aoainst  Mauktxd  Womav 
on  a  note  executed  by  herself  and  hosband.  She  can  not  bind  herself 
personally,  althoogh  she  may  render  her  separate  estate  liable  for  her 
engagements.    Sweenejf  v.  SmUh,  188. 

T.  L4ND8  ABE  SOBJXOT  TO  WiFB'S  PoWEB  07  ApPOIKTMXNT  AND  DISPOSITION, 

AS  SxPABATB  EsTATX,  to  whioh  sven  the  husband's  limited  power  given 
him  by  the  Kentocky  statutes  OTsr  his  wife's  lands  does  not  attach, 
where  they  are  conyeyed  directly  to  the  wife,  but  expressly  for  her  sep« 
arate  nse  and  benefit,  and  not  to  be  liable  In  any  way  for  the  debts  of 
the  husband.  Id. 
See  DoMioiLB,  6,  6;  Husband  and  Wivx;  Mabriaob  asd  DiyoBOi. 

MASTER  AND  SERVANT. 

L  CUbtbhtbr  Bmplotxd  bt  Ratlboad  Oompant  in  Buhjkino  BsiDaB  is 
HOT  Fbllow-sbbtant  of  those  employed  in  the  management  of  the  com- 
pany's train,  while  traveling  on  such  train  by  direction  of  the  company 
In  order  to  assist  at  another  place  in  loading  bridge  timbera;  and  if  he 
Is  injared  during  the  journey  by  the  negligence  of  such  employees,  the 
oompany  is  liable  to  him  as  to  a  passenger  and  stranger.  OUlmwtUer  t. 
Madi$tm  S  I.  R.  R.  Co.,  101. 

t.  Qnx  is  not  Fellow-sebyant  Who  Has  No  Pabtioipation  in  Duties 
the  neglect  of  which  contributed  to  the  injury  complained  of,  but  whose 
duties  belong  to  a  distinct  department;  and  for  such  injury  the  employer 
will  be  liable  as  to  a  stranger.    Id, 

See  Common  Cabktebh,  1-3,  7,  9;  Cobporationb,  4,  6,  7. 

MECHANIC'S  LIEN. 

L  "Whebb  Owneb  of  Town  Lot  Agrees  to  Sbu.  Same,  to  make  a  building 
lean  to  the  purchaser  for  the  erection  of  a  building  thereon,  and  to  take 
security  for  the  price  of  the  lot  and  amount  of  the  loan  in  the  form  of  a 
mortgage  on  the  lot  and  building,  conveyance  to  be  made  and  mortgage 
^en  on  completion  of  the  building,  he  is  not  constituted  "  the  owner 
of  the  building  "  within  the  meaning  of  the  mechanic's  lien  act,  although 
it  was  erected  on  the  lands  of  which  he  had  the  legal  title.  Loonie  v. 
Hogcan,  683. 

t.  Febsons  Fubnishino  Matebials  fob  Suoh  Building  oan  not,  undeb 
Such  Act,  compel  payment  for  them  out  of  money  agreed  to  be  advanced 
by  the  seller  to  the  purchaser.    Id, 

IL  Parol  Pbomisb  bt  Seller  of  Town  Lot  to  Pat  fob  Materials  Pur- 
NiSHED  TO  Purchaser  to  be  used  in  the  construction  of  a  building 
thereon,  as  well  as  parol  promise  to  accept  a  bill  drawn  on  him  by  the 
purchaser  for  such  materials,  is  within  the  statute  of  frauds,  and  void. 
Id. 

MORTGAGES. 

L  MOBXQAGE  UPON  WhIOH  DbCREE  OF  SaLE,  EIO.,  FOR  PaTMENT  OF  MOR^ 

GAGE  Debt  has  been  Obtained,  can  not  afterwards  bb  Impeached 
In  a  court  of  concurrent  jurisdiction,  in  a  suit  brought  by  creditors  to 
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Mt  addtt  radi  mortgiige  m  £rBiidal«it  agaiml  tiMB.  As  tiie  decree  oea 
not  be  Msailedy  iti  f  omidatioiiy  the  moitg|ige«  oen  not  be.  McDoweU  t. 
OoUUmUh,  30$. 

SL  Dbobbb  against  Defeitdaitt  Mai>i  Pabtt  to  Fobeolosubx  Suit,  ukdhi 
General  Allegation  that  he  claimed  lome  intereet  in  the  premiaee 
**M  sabsequent  parchaser  or  inoambranoer,  or  otherwise,"  bara  ri^^ti 
and  interesti  in  the  equity  of  redemption,  but  not  thoee  which  are  para- 
mount to  the  title  of  both  morl^^agor  and  mortgagee.  Letri$  ▼.  AnftA, 
706. 

t.  Mortgage  or  Chattels  Passes  Whole  Legal  Tizlb  ov  Propsbtt  Con* 
DinoNALLT  TO  MORTGAGEE,  and  to  defeat  such  title  the  mortgagor,  or 
those  claiming  under,  him,  must  show  a  performance  of  the  oonditioo. 
Upon  the  breach  of  the  oonditlon,  the  title  is  absolute  at  law  in  the 
mortgagee,  although  the  mortgagor  may  be  entitled  in  equity  to  a  re- 
demption.    TannakiU  ▼.  JkUUe,  480. 

4.  Mortgagee  ov  Chattels  is  Entitled  to  Immediate  Possession  ov  Prof- 
BBTT,  to  hold  until  oonditi<»  broken,  unless  the  parties  otherwise  stipii* 
late  in  the  mortgage.    I<L 

&  Mortgagor's  Possession  of  Chattels  Mortoaobd  is  Deemed  Pobbession 
OF  Mortgagee,  where  the  mortgagor  is  suffered  to  retain  the  prc^perty 
without  an  agreement  to  that  effect,  so  that  the  mortgsgee  may  rednes 
the  proper^  to  his  possession  at  any  moment,  and  may  maintain  tres- 
pass, trover,  or  replevin  for  any  intermeddling  with  or  taking  of  the 
property  by  a  third  party.    Id, 

t.  Mortgagee's  Bight  of  Action  for  Unlawful  Imterfkrence  with 
Chattels  Mortgaged  Busts,  as  well  when  the  pMo^ertj  is  taken  by  an 
officer  under  color  of  legal  process  as  when  it  is  taken  without  ookr  of 
authority  of  law.    Id, 

7*  Mortgagor's  Interest  in  Chattels  Morxoaoed  mat  be  Ssizid  and 
Sold  only  when  he  is  entitled  to  the  possession  under  an  agreement  to 
that  effect,  and  not  when  his  possession  is  by  permission,  nor  after  oon- 
dition  broken.    Id, 

iL  Mortgagor  of  Chatteu^,  without  Bight  of  Possession,  Has  Ko  Legal 
Interest  Which  can  re  Sold,  under  section  23,  page  476,  of  the  Michi- 
gan revised  statutes,  providing  that  "when  goods  or  ohattds  shall  be 
pledged  by  way  of  mortgage  or  othendse,"  "the  right  and  interest  in 
such  goods  of  the  person  making  such  pledge  may  be  sold  on  execution 
against  him;"  the  section  was  not  designed  to  crsate  rights  and  subjeol 
them  to  seisure,  but  only  to  extend  the  remedy  by  execution  over  rights 
in  existence.    Id, 

t.  DiSTINOTlON  BETWEEN  MORTGAGE  OF  CHATTELS  AND  PLEDGE  18^  that  tiie 

former  pasaes  the  legal  title,  which  becomes  absolute  at  law  upon  breaoh 
of  the  condition;  while  a  pledge  only  passes  the  possession,  with  a  righl 
of  retainer  untU  the  obligation  is  fulfilled,  and  the  title  does  not  become 
absolute  in  the  pledgee,  who  has  only  a  ri^^t  of  foreclosure,  or  d  sale 
after  notice.  Id, 
10.  Mortgagor's  Interest  in  Chattels  Mortgaged  can  be  Sbbkd  utov 
Attachment,  if  at  all,  only  when  the  mort^pagor  has  possession  by  agree 
aaent  with  the  nuMrtgagee,  and  before  ooodition  broken,  and  it 
I  not  even  in  that  case.    /<!» 
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ll*  ScAvun  AoTBOBinvo  Salb  ov  Ixt^bsst  ov  Pudoob  cm  Mobtoaoob 
o«  BxBOunoN  DOBS  NOT  AuTHOUZB  ui  attaohmant  of  eiieh  iDterert.  Id. 

See  CovTEAon»  2;  Co-mrAifor,  2;  Byxdmrob,  14;  Mabbtbd  WoMKir»  6| 
Mbqhahio'b  Lmr,  1;  Sxatutb  of  LnoxAxiONfl^  7s  TBVsn  abb 
Tbustbis;  WnxSy  11. 

MonoKa 

See  Plbaddvo  and  P&AonoB,  3,  6. 

MUNICIPAL  COKPOBATIONS. 

See  CoRSRTunoBAL  Law,  7;  Corpobations,  4-14;  Cbimikal  Law^  28; 

Plxadzho  and  Pbaotiob,  8. 

NEGLIGENCE. 

L  LAWBZA0X8fB0MSAIUlOADC0MPANIB8,A8T0PAS8ENOBB8Am>FBBI0HXI, 

HioHBsr  DiLiOBNOB,  skill,  and  oare,  and  for  the  want  of  them  meanuet 
their  liability  for  slight  negligenoe.  Bot  the  party  injured  mast  be  free 
from  sooh  negligence  as  oontribntee  to  the  injury  eomplafaed  ot  OhkagQ 
S  Mit».  R,  E.  Co,  y.  Pafchm,  66. 

S.  Pabtt  Psbmrtino  en  Cattlb  to  bb  on  RAn.BOAP  Tbaok  Is  not  bhme- 
less.    Id, 

H  Damaobs  fOB  Nbouobncb  can  not  bb  Rbooybbbd  if  it  appeeis  that  the 
injniy  the  plaintiff  sostained  was  in  any  degree  oansed  by  his  own  neg- 
ligenoe  or  want  of  dae  care.    Mureh  v.  Comoord  R,  R,  OorponUiimt  631* 

4  Pabsbnobb  Who  Voluntabilt  Jumps  fbom  Cabs  whilb  in  Motion,  to 
avoid  being  carried  beyond  her  destination,  where  the  cars  did  not  st(9 
as  they  were  in  the  constant  habit  of  doing,  is  guilty  of  such  impmdenoe 
as  reUeres  the  railroad  company  from  liability  for  injuries  theieby  sns- 
tsined.    DamunU  t.  New  OrUam  S  C.  R,  R.  Co.,  214. 

See  CoMifON  Cabbtbbs,  1;  Cobpobations,  4,  6;  Masieb  and  Sbbtabt,  1; 
Railboads,  4-8,  10, 12. 

NBGOnABLB  INSTRUMENTS. 

L  Pbison  to  Whom  Bui.  op  Bzohanob  ob  Pbomissobt  Kotb  is  Madb 
Patablb  shoald  be  specified;  bat  this  may  be  done  withoat  inserting 
his  name.  And  if  the  payee  be  so  certainly  described  or  referred  to  as 
to  be  easily  ascertained  by  all^getions  and  proofi^  the  promise  will  be 
valid.    Adarna  ▼.  Klmg^  84. 

IL  Onb  Joint  Pbomuob  is  not  Pisobabobd  bt  Gitino  Timb  to  Anotkbbi 
both  are  principals.     YaU9  t.  Dcmaidmrn^  283. 

t,  Rbi.bawb  op  Onb  Joint  Pbomisob  ob  Pbincipal  Rbi.bahbii  Anothbb, 
except  where  the  remedy  against  the  other  is  expressly  reserved.    Id, 

4  Onb  of  Two  Makbbs  op  Pbomissobt  Notb  can  not  Dbpbnd  Action 
Bbouoht  aoainst  Him  bt  Patbb,  on  the  groond  that  he  made  the  note 
as  sorety  for  the  other  and  for  his  accommodation,  which  was  linown  to 
the  payee  at  the  time,  and  that  after  it  became  doe  the  plaintiff  gave 
time  to  the  other  maker  without  the  consent  of  the  defendant.    Id. 

fi  Makbb  op  Accommodation  Notb  is  Liablb  to  Holdbb,  the  latter  know* 
ing  when  it  was  made  that  it  was  for  indorser's  aocommodatioo;  and 
giving  time  to  indcrser  does  not  discharge  the  maker.    Id. 

C  Tbbbb  n  No  Dippbbbncb  bbtwbbn  Accommodation  Notbs  and  Thosb 
Nbootiablb  bob  Valub.    The  court  will  look  to  the  rektion  that  paiw 
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Um  betf  to  Moh  ofchar  on  th«  inrtmnieiit  iUOt,  and  deianniM  iMi 

litbiUtiM  aooofdingly.    Id. 
7.  PMnsnoif  ov  AoooMMODATioKlhun  is  Pbixa  Faooi  Evu^mum  of  Ocw* 

smnuTiOK  AiTD  T1TLB9  in  an  aotion  by  ih«iiidoneeag»iiisttheaooeptor. 

JBUkoU  r,  MarUn,  827. 
•.  Onus  PBOBJLin>ii8  Cast  umufDsFnnuMT  TO  PBOvaWAiiTovCovsn>iB4« 

TICK  Iq  fta  action  by  indonee  upon  fta  aooooiinodatkm  Aooeptonoe.   /<£. 
H  OiruB  Pbobajidi  is  uvoh  PL4ninFr  to  AffmumrxLT  Pboti  Oohsidbu- 

TIOK,  if  frand  or  illegality  in  the  inception  of  the  paper  is  relied  upon 

as  a  defense  to  an  action  bfon^^t  by  the  indorsee  npon  a  bill  of  ezobange. 

Id. 
IQl  Bvn>xNcnorFnAUi>nflN0BPnoNovAaxiiiiiODiA9ioirPAnEisnolBhowa 

hy  the  fact  that  drawer  did  not  place  defendant,  the  aooeptor,  in  funds 

or  goods  to  meet  the  draft  npon  its  maturity,  as  he  promised  to  da    Id, 

11.  PLAIUnTF'^  PBOfA  FaOIS  TiTLB  VBOM  P088I88I0V  OF  D&AFT  049  VOT,  IH 

Ambnob  OF  Mala  Fidbi,  be  Bbbuttid  bt  Efidbbob  that  the  title  is 
in  some  other  party.    Id. 

18.  Mala  F1DB8  MUST  bbAllbobd  Of  AonoKUFOK  Bill  OF  ExoBABO^whsie 
plaintiff  has  it  in  his  possession,  before  a  court  will  Inqnire  whether  the 
party  snes  for  himself  or  as  trostee  for  another,  or  into  the  right  of  pos- 
sission.    Id. 

18.  Ihdobsbmbnt  OF  KonlMPUBsTBAvavxB,  and  if  the  indorsement  is  mads 
in  one  pbce  and  delivery  in  another,  the  latter  is  the  place  of  contract 
Mere  indorsement,  withoat  transfer,  is  no  oontract  Foim^T.  £rarrtf,170. 

lii  If  Tdcb  of  Patbb's  Ibdobsbmbnt  of  Pbomibbobt  Kotb  nr  Holdbb^s 
Hands  dobs  hot  Appbab,  it  will  be  inferred  that  it  was  indorsed,  if 
not  on  the  day  of  its  date»  at  least  before  iti  maturity.  MeDcwtU  v. 
€Md$mUK205. 

Ifi.  Makbb  mat  Show  that  Pato  ahd  Indobsbb  was  ImuirB  at  the  tiais 
of  the  indorsement  of  the  note,  as  a  barto  asuit  therson  by  the  indorses. 

•      Bmrke  y.  AUen,  642. 

!•.  l^OTioB  TO  Pabtibb  Souoht  to  bb  Chabobd  a8  I>rawbbs  and  Indobsbbs 
OF  Bills  must  bb  Pbovbd  like  all  other  facts;  and  the  Louisiana  statute 
of  1827,  which  makes  the  certificates  of  notice  by  notaries  in  T^wiirians 
competent  CTidence  of  such  notice,  has  no  effect  bc^yond  such  instrumenta 
esecuted  within  that  state,  and  by  officers  whose  acts  are  thus  clothed 
by  law  with  the  authority  of  authentic  STidence.  SehmeUter  t.  Coehrwu, 
204. 

17.  Condition  in  Kotb  that  Makbb  will  Pat  if  Hb  shall  Gbt  CksTAiF 
Land  described  in  the  note  is  equiyalent  to  the  ccmdltion  if  he  shall 
get  a  valid  title  to  the  land;  and  such  condition  is  not  satisfied  by  hii 
getting  a  deed,  or  a  defeasible  possession,  or  a  defective  title.  Wood»  v. 
Kirk,  614. 

18.  Makbb  of  Notb  Patablb  in  Job  of  Wobk  to  bb  Pbbfobmbd  fob  Patib 
by  debtor  of  maker,  the  maker  to  be  bound  by  the  note  unless  the  job  ia 
completed,  is  entitled  to  credit  on  the  note  for  the  value  of  the  labor 
performed  though  his  debtor  die  before  completing  the  work.  Penom 
V.  McKibben,  85. 

19.  DBBTEviDBNCBDBTLosrKOTBlCATBBAaSiaNBDvandthei 

sue  for  it  in  his  own  naoM.    Xong  v.  Omu/UmU^  650. 
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BmAtamar,  6;  Baxxs  ahd  BAinmro;  Covvlios  of  L^wi,  5;  Oomaucn^  10| 
Bnmiioi,  16,  17»  21;  IxTEaaat;  Makmid  WomN,  6;  Nozauxs,  1; 
PATiuniTt  2;  Plxadiho  and  F&4oncB,  18;  Statotb  of  LmxTAXiOHa,  8» 
4;  SuBKmHiF,  8;  Vxhdob  aitd  Vindi^  1»  S. 

NOTABIESL 
VoKABiAL  PBonma  of  Fobuok  Bills  asm  Bmoetted  iv  Btidbvob  m 
making  proof  of  theniBelves,  and  bilk  drawn  from  one  state  on  another 
are  regarded  ai  foreign  bills  to  this  extent;  bat  beyond  this  the  acts  of 
foreign  notaries  or  of  notaries  of  other  states  are  not  admissible  in  eri- 
denoe  without  proof  of  the  signatures  and  capacity  of  the  notaries. 
SckmMer  r.  Ooehrane,  20i. 

See  Nmotiabli  lifwraxmwam^  16. 

NOnCE. 
Bee  Aamsot,  5;  BAinu  and  BAmuira,  8;  Cohteaots,  9;  EvmmoM,  2;  Bxb* 
ounom,  10,  12;  Bzioutobs  and  Adionibxbatobs,  5»  6;  IiiFAircnry  4; 
JuuBDionoK,  2;  NxooTiASLB  Instbumihtb,  16;  FuBADoro  Ain>  Peao> 
nai»  2p  8;  SmmNO,  4. 

NUISANCE. 
See  CoNSRTUTZOKAL  Law,  8, 17. 

OFFICES  AND  OFFICERS. 

i«  That  Sionoir  of  OomrriTUTioy  WmoH  PBoymn  that  Goyebhob  shall 
ApponiT  All  Officibs  **  whose  appointment  or  election  is  not  other- 
wise herein  provided  for,  unless  a  different  mode  of  appointment  be  pre- 
scribed by  Uie  law  creating  the  office,"  simply  means  that  he  shall  fill 
an  offices,  however  created,  unless  the  act  creating  them  provides  other- 
wise. If  the  act  creating  the  office  provides  how  it  shall  be  filled,  it  must 
be  filled  in  that  manner,  but  if  it  fails  to  make  such  direction,  the  gover- 
nor shall  appoint  by  virtue  of  the  above  provision.    I>aoi$  v.  State^  331. 

Si  Samb  Authobitt  Which  Confbbbkd  Powbb  upon  Qovbbnob  to  Makb 
ApponmiBNT  TO  Offiob  can  Takb  It  Awat.  An  office  of  legislative 
creation  can  be  modified,  controlled,  or  abolished  by  the  same  power,  or 
the  mode  of  appointment  thereto  can  be  changed.    Id, 

8.  PaBUo  Offiokb  Aotino  uf  Good  Faith  is  not  Liablb  fob  Ebbonbous 
JuDOMBHT  in  a  matter  submitted  to  his  determination.  Dcnahoe  v. 
BiehanU^  256. 

4.  JusnoB  Who  Excbbds  Jubisdiction  with  Coonibanob  of  Facts  Consti- 
TUTDfo  Excess  is  liable  as  a  trespasser  to  any  party  injured;  although 
he  tnay  not  be  liable  where  the  defect  or  want  of  jurisdiction  is  occa- 
sioned by  some  facts  or  circumstances  applicable  to  a  particular  case  of 
which  he  had  neither  knowledge  nor  means  of  knowledge,  darhe  v. 
ifoy,  470. 

Bee  Abbbst;  Assionmbnt  of  Coktbacts»  4;  Attaghmbnts,  6,  7;  CoNsnTU- 
noBAL  Law,  19;  Cobpobations,  7,  11;  Exboutions,  7;  Habbas  Cob- 
rus,  1;  Jubisdiction,  3-6;  Notabibs;  Plbadino  and  Pbacticb,  3,  9; 
Pboobss,   1;  Schools.   4-^;  Shbbiffb;   Taxation,   7;  Tbusxs  anv 
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PABTNEBSHIP. 

1.  PAMircftMATSnsCoFABTirxKATLAwfordAmAgMOMuedliyhiflwillfd]^ 

dissolTing  the  partnership  before  the  expiration  of  the  term  fixed  hj 
the  artiolea  for  its  continaance.    BagUy  ▼.  SmUh,  750. 

2.  Damages  Rboovbrablb  bt  Onb  Pabtnxb  for  his  oopartners*  wnngfiil  dis- 

solution of  the  copartnership  include  anticipated  profits  for  the  reaidne 
of  the  term  fixed  by  the  articles.    Id. 
8.  EvxDBNCB  ov  Pbovos  Rkalizki)  during  the  continuance  of  a  parfenerahip 
may  be  receiyed  in  evidence  as  aiding  to  estimate  pn^ta  which 
would  hftve  been  realized  thereafter  had  the  firm  been  oontisnad.   Id, 

PATENTS. 
See  Equitt,  3;  Plbadoto  abd  PRAcnoB,  14, 15;  Pdbuo  Lavm^  1,  2. 

PAYMENT. 

1.  FOBMBR  DbBT  oak  ITOT  BB  EXTINOUiaHBD  BT  AOOEFTABCB  OF  SsOUSnT  OB 

UxDBRTAKiHO  Of  EQUAL  Dbobbb,  uuless  it  is  received  in  satisfaetioa, 
or  is  intended  as  an  abandonment  of  the  remedy  on  the  first  contraot; 
and  these  are  questions  for  the  juxy.     Tatn  ▼.  Dcmddmm^  283^ 

2.  AOOBFTANCB  OV  PbOMUSOBT  NoTBS  IK  LZBU  OV  FORMBB  DbBT  SUSpSods  tlM 

remedy  on  the  first  contract  until  the  notes  mature.    Id. 
See  CoBTBAOTSy  10;  Bxboutioks,  8;  Plbadibo  abd  PftAonoB,  10»  17;  8ca9- 

UTB  OV  LiKITATIOBS,  7. 

PLEADING  AND  PBACnCB. 

L  All  Bblatzho  to  ICakhbb  abd  Txxb  m  Which  Gasb  shall  bb  Cob- 
DUOTED  ABD  Tbibd,  fiom  Its  Inception  to  final  judgment  and  exeontiony 
is  generally  embraced  under  the  titie  of  poactiee.     Wright  ▼.  £tole»  Ml 

2»  It  18  iBsumoiBMT  NonoB,  to  Lbt  m  Sboobdabt  Bvidbbob  ov  Cob- 
TBBT8  OB  Papbb»  to  merely  notify  defendant  during  trial  to  produce  such 
paper,  without  showing  it  to  be  in  court  at  the  time,  and  in  hla  posses 
sian«orif  elsewhere*  that  it  would  be  of  easy  access.  AtwU  ▼.  JfiBer* 
294. 

fL  Mbbblt  Clbbzoal  Ebbob  ov  Clbbx  ov  Coubt  nr  Makibo  itp  CaooBD 
may  be  corrected  by  the  docket,  by  the  order  of  the  courts  without  mo- 
tion or  notice  to  either  party.    Emery  t.  Berrp,  022. 

4»  Maht  Causbs  ov  Aotiok,  ubdbb  Codb  Pbaorgb,  mat  bb  Joihbd  nr 
Obb  Pbtition;  but  each  must  be^set  out  separately  from  theothersb  with 
its  appropriate  prayer  for  relief.    Moomey  t.  KemuUf  57fi. 

ft.  Iv  Sbvbral  Caubbs  ov  Aotiok  abb  Joibbd  nr  Obb  PBnnxur,  then 
should  be  a  separate  assessment  of  damages  or  verdict  in  each  cause;  but 
a  general  finding  for  defendant  on  such  petition  may  be  sustained.    Id. 

fi.  Imfbopbb  Blbndino  ov  Sbvxbal  Causbb  ov  AonoB  mat  bb  Cubbd  by 
motion  to  compel  an  election.    Id. 

7.  PsnTioB  iH  AonoB  vob  Wbonovul  Pbosboutiob  n  Fatallt  DBVBonn^ 
unless  it  states  that  the  prosecution  was  nudidous,  and  that  plaintitf 
was  acquitted  of  it.    Id. 

IL  CiTT  Obdibabcbs  abb  bot  Subjbot  ov  Judicial  Notiob;  iriien  rslisd 
on  they  must  be  pleaded.    Id. 

9L  Obugobs  ov  Bail  Bond»  bt  Makibo  It,  Admit  Facts  avd  Cdmbri- 
BtABcn  WmoH  Bbbdbbbd  It  Nbobssabt;  and  those  facta  and  i 
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need  not  be  aremd  in  order  to  ■nitain  an  AotioD  on  the  bond. 
It  will  be  preeomed  that  the  ofilcer  had  jnriadiotion  to  take  the  bond. 
Ikurgimm  v.  SuUe^  120. 
IOl  Faois  Bszablishkd  bt  Bazi.  Bokd  Kkxd  kot  bb  SFBomoALLT  Atibbbd 
or  Pbtriok  in  a  suit  on  the  bond,  where  the  bond  is  made  a  part  of  the 
petition.    Id, 

11.  PBisuMPnoiia  ov  Law  Nsbd  hot  bb  Atbrrbd  ob  Pbovbd.    Id. 

12.  COMTLAIHT  OB  IkDICTMBNT  AlLBOIKO  SaLB  OF  **SPIBXTUOn8  OB  IhTOXI* 

OATnro  LiQUOB,"  withoat  anthority  or  lioenae  therefor,  ie  bed  for  nnoer* 
tainty,  and  ininffident  to  raatain  a  judgment.  OommtmweaUh  ▼.  Chrtifp 
476. 

15.  AixBOATiONS  nr  DBoujuTicir  ok  PBomasoBT  Notb,  that  PLAiBnFit 
WBBB  AiuinfiSTBATOBS  of  a  oortain  penon  deoeaaed  at  the  time  the 
promiae  waa  made,  and  that  itwai  made  to  them  peracmally  by  that  name 
and  deacription,  are  traverBable  allegationa,  and  most  be  denied  nnder 
oath.    Adeum  ▼.  Kmg^  64. 

14.  Facts  Suitioibht  to  Compel  Convbtakob  or  Patbntbb'b  Titlb  Hbia 
or  Tbvst  fob  Akothbb,  and  relied  npon  as  a  defense  in  ejectment,  mnst 
be  set  np  in  answer  with  the  same  partionlarity  required  of  a  bill  in 
dianoery.    Camum  t.  Joitiisoit,  603. 

16.  MbBB  SXATBSfBNT  Cf  AVSWBB  TO  EraOTMBHT  THAT  DbFBNIKABT'B  BbTBT 

WAS  Pbiob  to  that  upon  which  plaintiff's  patent  issued  shows  no 

ground  for  equitable  relief.    Id, 
16.  Btidbbcb  Tbhdiko  to  Ebtabusb  Patmbbt  may  be  gi^en  under  the 

general  issue.    (Jre»$  t.  BleakUj^p  68. 
17*  Patmbmt  gav  kot  bb  Showv  uvbbb  Gbvbbal  Issitb  nr  AonoK  ot 

CovBMAHT  for  rent,  except  with  a  brief  statement.    But  payment  may 

be  shown  in  such  action  under  n  special  plea  of  payment.    Mui$ell  ▼. 

Mb^em,  620. 
ISb  UirnBB  EvxDBHCB  Showiho  CoNSTBUCTiyB  DxLnrBBT  either  party  has 

the  right  to  ask  instructions  of  the  court  as  to  the  legal  effect  id  any  paiw 

ticular  circumstance  which  may  be  offered  to  the  jury,  and  from  which 

the  deUvery  is  to  be  deduced.    Atwdl  r.  MOler,  29i. 
10.  iNSZBUonoN  to  EfiBor  that  Actual  Dbliyibt  n  Kbgbssabt  to 

Make  Valid  Salb,  in  all  cases^where  it  depends  upon  delivery  alone, 

will  be  refused.    Id. 

00.  fLAINTIfV'jB  PRATBB  FOB  InSTBUCTION,  BaSED  UPOK  HIS  OWK  BTZDEBOB, 

OAK  KOT  BB  GiVBK,  whcn  the  proof  of  the  defendant,  if  believed  by  the 
jury,  would  eetablirii  any  proposition  inconsistent  with  the  theory  of 
miotk  prayer.  Plaintiff  must  assume  or  admit  the  truth  of  all  the  de> 
fondant's  proof  on  the  subject.    MeTaviah  v.  Carroll,  353. 

2L  £yidbkob  Admitted  ukdeb  Assubanob  that  It  will  bb  Followbd 
UP  BT  Pboof  of  Otheb  Matbbial  Facts  intimately  connected  with  it 
should  be  diir^garded  by  the  jury  if  the  assurance  is  not  fulfilled,  and  it 
is  the  duty  of  the  court  to  so  instruct  them  upon  subsequent  application 
of  counsel    Atwell  v.  Miller,  204. 

tSi  Ikstbuctiok  to  Jubt,  in  Teial  fob  Assault  and  Baitbbt,  m  Ebbokboui 
WmOB  BuKS  thus:  ''Although  you  may  believe  from  the  evidence  thai 
the  defendant  had  probable  cause  for  giviog  information  of  the  violatioQ 
of  the  law  by  the  plainti£^  still  this  doee  not  authorise  or  justify  the  de* 
Indant  in  committing  an  assault  and  battery  upon  the  person  of  the 
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plaintiff;  and  if  the  jury  alao  believe  he  did  so  commit  an  aaaanH  and 
battery,  the  law  preenmet  it  to  have  been  done  maliciooaly,  and  the  juy 
are  at  liberty,  in  rach  case,  to  render  a  lai^ger  amount  than  the  amoant 
actoally  paid  by  the  plaintiff,  by  way  of  smart-money.**  Mocmey  ▼.  Km- 
nett,  576. 

23.  ExcBFTioK  TO  Admusibilitt  ov  Evidxnob  not  Taken  in  Court  Below 
can  not  be  insbted  upon  in  the  anperior  ooort.    Burke  v.  AUen^  642. 

24.  Each  Distinot  £xoxftion  Which  Bmbracbs  Indbputdsnt  Pbofosition 

OF  Law  should  be  signed  and  sealed  by  the  court  below  before  it  can  be 
regarded  as  a  valid  ezcepticm.    SUieoU  v.  Martm^  327. 

25.  SiONiNo  AND  Sealing  Last  Exception  to  Series  ov  Bulings  Suoqes- 
sivELT  Excepted  to  does  not  make  the  whole  one  continuous  exception 
properly  certified  to.  Each  separate  exception  must  be  signed  and 
sealed.    Id.    ' 

26.  One  Exception  Frofxrlt  Taken  and  Executed  will  Embrace  Whole 

Series  of  rejected  or  modified  requests  for  instructioDs,  as  this  is  but 
one  act.    liL 

27.  Error  in  Charging  Interest  on  Funds  ov  Invant  in  Guardian's 
Hands  will  not  be  Noticed  on  Appeal,  if  no  exception  is  made  in 
the  court  below  to  the  report  of  the  auditor  appointed  to  examine  the 
guardian's  accounts.     OoUina  v.  Champ*9  ffekn,  179. 

28.  Counsel's  Comment  in  Addressing  Jury,  upon  Amount  op  VxBDicr 
given  in  a  former  trial  of  the  same  action,  if  assignable  as  error  at  all, 
must  be  objected  to  at  the  time  when  made,  and  not  alleged  as  error 
upon  an  ex  parte  affidavit  after  verdict.    St,  MarUn  v.  Deanoyer,  494. 

29.  Verdict  will  not  be  Interpered  with  on  Ground  op  Excbssiyb  Dam* 

AGES,  unless  the  sum  be  so  excessively  laige  and  disproportionate  as  to 

warrant  the  inference  that  the  jury  were  swayed  by  prejudice,  psefer- 

ence,  partiality,  passiou,  or  corruption.     Id, 
lO.  Verdict  will  not  be  Set  Aside  on  Ground  that  Damages  are  either 

excessive  or  inadequate,  unless  it  is  apparent  that  the  jury  acted  under 

some  bias,  prejudice,  or  improper  influence,  or  have  made  some  "^i^^Vf 

of  fact  or  law.    Kimball  v.  CUy  qfBath^  243. 
tl.  Mere  Fact  that  Damages  Awarded  bt  Jury  are  Greater  than^ourt 

would  have  awarded  upon  the  evidence  is  not  sufficient  ground  to  set 

aside  the  verdict.    Id. 
92.  Improper  Exclusion  op  Evidence  is  not  Ground  por  Reversal,  when 

verdict  is  substantially  sustained  by  other  evidence.    Pentms  v.  MeKSth 

fren,  85. 
S3.  Erroneous  Bepusal  op  Instruction  is  not  Ground  por  Revbbsal 

when  the  court  has  virtually  given  it  in  other  instmctioos.     Taber  v. 

Hutson,  96. 
34.  Objection  that  Instruchons  were  not  Reduced  to  Writing  comet 

too  late  in  the  appellate  court  when  the  law  does  not  require  the  court 

to  reduce  its  charges  to  writing  unless  requested  to  do  so  by  »  party, 

and  no  such  request  was  made,  and  no  objection  interposed.    Id. 
15.  No  Inpbrence  op  Fact  can  be  Made  where  the  action  comes  before  the 

court  upon  a  case  stated.    McTamsh  v.  Carroll,  353. 
Bee  Constitutional  Law,  12,  15,  16;  Corporations,  15;  Courts;  Crimi« 

NAL  Law,  2-6,  8,  10-18,  23-27;  Dedication,  2;  Deeds,  2;  Equitt,  2; 

Estoppel,  2;  Evidence,  15;  Fraudulent  Contxtanoes,  4;  Ixjuno* 
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noHB;  JuDOMnrra;  Judioxal  Sales,  5;  JuBiSDionoK,  1;  Jubt  akp 
JuBOBB,  1-4;  Maketaok  akd  DiroBOE,  1-%  6;  Makrtto  Woxxir,  2; 
MoBaoAOBBi  1;  Kiootiablb  Ikstbcjmbkts,  4,  8,  9,  12»  15»  16;  Pat- 
MSiiTt  1;  8ALB89  %  8;  SHifPnro,  6;  Slanoxb,  8;  Statuzis,  2»  4;  Tm. 

PLED6K 
Sea  MOBTOAOSS,  8,  9,  IL 

POSSESSION. 
8m  Adyebse  PoflnasxoK;  Co-tskakct,  2;  Fraudulent  CosnniTAiroES»  S-5t 
II0BXOAOB81  4,  6,  7,  8;  Negotiable  IiisTBuiCEyTs,  11,  17;  BEPLirxB^ 
1,  2;  Statute  ot  Limitations,  7;  Vsndob  and  Vendee,  1. 

POWERS. 
Sm  Invanot,  1-3;  Mabbibd  Women,  7;  Willb,  12. 

PBESUMPnONS. 
Bm  Pleadino  and  Pbachoe,  9, 11, 22»  85w 

PRINCIPAL  AND  AGENT. 
See  Aoenot. 

PRINCIPAL  AND  SURETY. 

See  SURETTSHIF. 

PROCESS. 

L  OriMBR  IB  HOT  Pboteoted  bt  Process  regnlar  on  its  lace,  if  the  sHifb- 
trate  israing  it  had  not  jurisdiction.    lUher  ▼.  McOWr^  881. 

8.  Trespass  will  Lib  against  Ovtiosb  Actino  undeb  Void  Pbooess.    M. 

t.  Ofhosb  is  not  Justifiablb  ib  Actino  undeb  Wabbant  inaed  under  a 
statnte  whioh  is  nnoonstitational  and  void.    Id. 

i.  OwNEB  of  Intoxigating  Liquobs  mat  Maintain  Action  againr  Om* 
GEB  who  has  unlawfully  seized  them,  notwithstanding  section  19  of  the 
statute  provides  that  "  no  action  of  any  kind  shall  be  bad  or  maintained 
in  any  court  in  this  commonwealth,  for  the  recovery  or  possession  of  in 
tozicating  liquors,  or  the  value  thereof,  except  such  as  are  sold  or  pur* 
chased  in  accordance  with  the  provisions  of  this  act."    Id. 

i.  OmcEB  IS  NOT  Liable  for  Aora  Dons  in  Execution  ov  Process,  Issued 
by  a  justice  without  jurisdiction,  where  the  excess  of  jurisdiction  does 
not  appear  on  the  face  of  the  process.     Clarke  v.  May^  470. 

t.  Writs  or  Mesne  Process  Running  against  Body  or  Defendant  arb 
Void  if  nutde  returnable  after  an  intervening  term,  or  at  no  definite 
term;  although  in  general,  where  the  return-day  of  process  is  mistaken 
or  defectively  stated,  the  process  is  voidable  only,  and  the  defect  may  be 
remedied  by  amendment.    Ktlly  v.  (Ttdnoti,  648. 

f  •  Pbooess  may  be  Served  upon  Member  of  Man's  Familt,  by  leaving  a 
M^y  thereof  with  his  widowed  sister  keeping  house  for  hiiDu  Wmd$  ▼• 
/sum,  584. 

See  Arrest,  2;  Mortoaobs.  6;  RspletoIs  2. 
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PROMISSORY  NOTE& 
See  NsooTXABLB  Instbumxhti. 

PUBLIC  LANDa 
L  Fd  nr  Laud  Disposkd  or  mr  UNirKD  States  lematiifl  in  the  ( 

until  patent  iieaei.    Carmtm  v.  Johnson^  593. 
2.  Patent  is  Better  Legal  Titlb  than  Pbior  Bntbt,  m  ghring  tfaeii^hft 

to  possession.    Id. 
SL  Bntbt  or  Pubuo  Laki>  Givbs  No  Titlb  to  Tdcber  cnt  and  lying  npon  ift 
*t  the  time  each  entry  is  made.     KeeUm  ▼.  Auddeift  560. 
See  Equitt»  8;  Pleadiko  aitd  Praoiioe,  lA,  15. 

RAILROADS. 

L  Passbnoebok  Railboad  Tbain  Who  RErusBs to  Pat  hd  Fabb  katbb 
Removed  therefrom  at  a  suitable  time  and  plaoe,  if  no  nnneoeasaiy  loiet 
be  need  in  effeoting  snoh  removaL    Stale  y.  OverUmt  671. 

%  Pabsenobb  on  Railboad  Tbain,  bt  Pubohasino  Tiokxt  betwebb  Two 
Points  on  its  line,  acquires  a  right  to  be  carried  directly  from  the  one 
point  to  the  other  without  interruption,  but  not  to  be  carried  from  one 
point  to  the  other  at  different  times  and  by  different  lines  of  ooPTsyanee. 
V  he  leaves  the  train  before  reaching  his  destination,  he  forfeits  all  rlfl^H^ 
under  his  contract,  and  can  not  resume  his  journey  on  a  diflforent  train 
by  virtueof  the  check  given  to  him  by  the  oooductor  of  the  original  tvaln. 
Id. 

a,  Railboad  Comtant  mat  Chabob  WAT-rASSENOEB  Hiokbb  Fabb  for 
traveling  over  its  road  by  different  Journeys  than  it  charges  throoj^paa- 
sengers.    Id. 

L  Rboulations  or  Raiiju>ad  Company  Opebatino  upon  and  ArrBonva 
RiOHTS  or  Passenobbs  are  not,  properly  speaking,  by-laws  of  the  cor- 
poration, and  their  validity  depends  upon  the  fact  of  their  being  leasoo- 
able,  which  fact  is  to  be  determined  by  the  Jury.    Id. 

ft.  One  Railboad  Company  by  Mebely  Pebmittino  Anotheb  to  Use  rb 
Road  is  not  Obliged  to  Put  Road  in  Repaib,  or  to  make  any  chaoge 
whatever  in  the  arrangements  of  the  road,  or  alteratioos  in  the  road 
itself.    Mureh  v.  Concord  B.  B.  CorparaHam,  631. 

H  Railboad  Company  dobs  not  Assume  Duty  to  Passenobbs  or  Avoibbb 
Railboad  Company  by  merely  giving  the  latter  penmssion  to  use  its 
road;  nor,  it  seems,  by  contracting  to  make  its  road  safe  for  such  passen 
gers.  The  remedy  of  a  passenger  injured  is  against  the  company  witti 
whom  he  contracted.    Id. 

7«  Railboads  abb  not  Nboessabily  Pubuo  Ways;  and  if  it  could  be  inferred 
from  the  nature  of  their  chartered  powers  that  they  are  such,  or  if  the 
court  is  bound  to  take  notice  that  they  had  become  public  corporatioiis, 
it  does  not  follow  that  all  their  tracks  are  public  ways.    Id. 

IL  Duties  or  Ownebs  or  Railboads  that  abb  Pubuo  Wats  abb  Clobeli 
Allied  to  those  of  towns,  which  are  bound  to  keep  in  repair  the  publie 
highways  within  their  limits,  and  to  those  of  turnpike  and-  bridge  com- 
panies, which  are  bound  to  keep  in  repair  their  roads  and  bridges;  bol 
the  liability  of  those  whose  duty  it  is  to  keep  in  repair  public  w^fa  is 
limited  by  the  nature  of  those  ways.    Id, 
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•l  OWHOS   OW    RUUMUM   BUT   ASM   POBUO  H1OBWAT8  AMM  BomiD   TO 

Mamm  SuiTABLS  Plaois  OF  AooKU  to  their  roada,  and  keep  the  aame 
in  each  oonditioa  that  they  may  safely  aocommodate  thoae  who  maybe 
reaaonably  expected  to  oae  them;  hat  there  ia  no  obligatloift  to  do  any- 
tiiing,  either  for  the  oonyenienoe  or  safety  of  paaaengera,  at  polnta  where 
none  axe  expected  to  paaa.    IcL 

i(k  BaILBOAD  COMPAKIS8  OOOASIONALLT  TbAKSPOBTINO  PaBSIVOXBS  UPOlf 

Fbhobt  Traiivs  are  not  common  carriers  of  passengers  upon  snch 
trains,  and  are  not  chargeable  for  the  want  of  acoommodatiooa  anch  as 
woold  be  otherwise  justly  required.    Id, 

il.  In  Ilukois  Railboad  Compant  is  not  Bound  to  Fsncs  its  Boab,  nor, 
on  the  other  hand,  is  the  owner  of  cattle  compelled  to  prevent  them  from 
running  at  large.    Chicago  dt  Mi$$.  R.  R.  Co,  y.  Patching  65. 

12.  RiGBT  Of  Railboad  Company  to  Land  upon  Which  thbib  Boad  n 
Built  ia  an  abaohite  ownership  in  fee  for  railroad  purpoaea.  If  It  be 
allowable  to  graie  cattle  on  auch  land,  it  ia  not  a  matter  of  right,  but  at 
moat  an  immunity,  not  a  privilege.    Id, 

IS.  MxBB  Pboof  or  Kiluno  or  Cattli  on  Railboad  Tbaok  ia  not  auffident 
to  charge  the  company  with  negligence.  Wanton,  willful,  or  groaa  neg- 
ligence on  the  part  of  the  company  muat  be  ahown  in  order  to  make  it 
liable.    Id, 

See  Common  Cabbibbs,  6-7,  13,  16,  16;  Corpobations,  1-3;  Maizbe  and 

SXBTANT,  1;  NbOUOXNOB,  1;  WATBBOOUBna,  2. 

RAHFICAXIOK. 
See  AoBNor,  6. 

RECEIVER. 
Sea  Tkonv  and  TBuitna. 

RBCOQKIZANCE. 
Sea  Bonds. 

REMAINDERS. 
See  Wills,  11, 

RENT. 
iee  Landlobd  and  Tenant;  Plbadino  and  Peactioi,  17. 

REPLEVIN. 

1.  EiPLxmr  MAT  bb  Maintainbd  pob  Goods  Sbizxd  bt  Shbbiip,  on  an 

execution  againat  their  former  owner,  on  proof  that  plainttiT  had  poa- 
sessioQ  of  them  coupled  with  an  interest;  and  notwithstanding  the  legal 
title  and  right  of  posssssion  may  have  been  veated  in  a  third  person. 
Joknmm  v.  CarnU^,  762. 

2.  AonoN  or  Rbplbtin  is  Authoeizb:^  bt  Iowa  Codb  to  Rxootbb  Fossbs- 

siON  or  PxBSONAL  Pbopbbtt  taken  by  legal  proceaa  from  the  owner, 
when  each  property  ia  exempt  from  aeizure  by  auch  proCsas;  and  tlie  ac- 
tion may  be  brought  at  any  time  before  the  property  ia  finally  aold  fay 
virtue  of  the  proceaa,  unless  the  same  issue  has  been  ret  judicata  om 
motion.     WiUon  v.  Stripe,  138. 

See  Attachmbnts,  6;  Judombnts,  4,  6s  Mobtoaobb^  6^ 
AM.  Vaa,  You  UX-m 
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nssassiON  of  contracts. 

COJTKt   COf   IBqi7*TT  WILL    RlSOIin)    CONTKACT    FOB    SaLB  OV    LaKB  Oil  1^ 

ground  of  fraud  praotloed  on  the  vendee,  where  at  the  time  of  the  mJo 
the  vendor  repreeented  to  the  vendee  that  the  land  was  good  for  agrionl- 
toral  pnrpoeea,  above  the  inflnenoe  of  the  waters  of  the  river,  and  not 
■abjeot  to  overflow,  except  from  the  backwater  of  a  certain  bajom 
although  he  knew  at  the  time  that  the  land  was  subject  to  genenl  over* 
flow,  which  diminished  its  valne,  the  purchaser  being  at  the  time  vnable 
to  ascertain  from  appearances  whether  the  land  was  subject  to  ofstflow 
or  not.    Alexander  v.  Btrt^ord^  G38. 

See  Vbndob  avd  Vbnpxk,  12. 

BESEDENCE. 
flea  DoiaaiLB;  Statutb  ov  Ldhzaziom^  flb 

KEVEBSION. 
8aa  Lavdlobd  and  Tbxaut,  8. 

BIPABIAN  RIGHTS. 
See  Watbbooubsbs,  2-4. 

SALES. 

L  WBimrO  ov  ItBILT  is  I»8UfFlClKltT  TO  FBOVB   CoHTBAOT,  if  it  COMiBl 

merely  of  a  letter  from  vendee  to  vendor,  asking  for  a  bill  of  parcelB  d 
goods;  yet  it  may  be  a  cireamstanoe,  in  oonneotion  with  other  fMti, 
tending  to  establish  the  contract.    AtMtJOL  v.  MUUr,  294. 

t.  Dbltvbbt  18  Fact  to  bb  Fouvd  bt  Jubt.    Id. 

X  Coif sTBUonvB  Dbutbbt  18  MiXBD  UuBBTiOK  OF  Law  AND  Fact,  aod  the 
circnmstances  or  facts  necessary  to  constitate  it  most  be  fonnd  hj  the 
Jury,  as  in  actoal  delivery.    Id, 

4.  Vbndbbs  abb  Liablb  fob  Valub  of  Cow  UPON  Dbutbbt,  where  they 
directed  her  to  be  delivered  at  their  slaaghter-honse,  and  agreed  to  pay  ss 
much  for  her  as  though  they  had  previously  seen  her,  and  i^e  was  accord- 
ingly  delivered,  but  the  vendees,  not  finding  her  as  good  as  ezpeoied, 
ordered  her  to  be  turned  out,  whereby  she  was  lost.  The  delivery  and 
sale  are  unconditional,  and  the  price  is  conditional;  but  evenif  the  sale 
were  on  condition,  the  vendees  would  be  liable  as  bailees.  Neattp  v. 
WUheim,  118. 

ft.  Whbbb  Goods  abb  Sold,  SalbofPabt  of  Which  is  Pbohibitbd  bylaw, 
the  illegality  of  the  sale  of  that  part  can  have  no  effect  upon  the  sale  of 
the  other  articles  made  at  the  same  time  for  a  separate,  agreed,  aad 
ascertainable  price,  wholly  distinct  from  the  price  of  the  prohibited 
articles.     Walker  v.  LaveU,  605. 

See  AnonoNs;  Conflict  of  Laws,  3,  4;  Damaobb,  3;  Etidbnoi,  8;  Exboo 
noNS,  6-15;  Ezboutors  and  Admintst&ators,  5-8;  Fbaud,  3;  Fbaudu- 
LBNT  Conybtanobs,  2-5;  Judicial  Salbb;  Plbadino  and  Pbacticb,  18> 
19;  SmFFiNO,  1-6;  Statutb  of  Fbauds,  1-3;  Taxation,  5-7;  Wilu,  11 

SALVAGE. 
See  SHiPFiNOb  6. 
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SCHOOLS. 

L  EWIUimMUntTTBAT  PSOOSCAVT  OB  Amy  VBBSIOir  OF  Bnui  Bl  BSAD  Dl 

PuBUO  SoBOOifl^  and  impodtion  of  penalty  of  ezpolsioa  in  case  of  i#* 
foMl,  la  not  in  violation  of  eltlMr  the  letter  or  apirit  of  the  oonatitatum. 
DoMiAoa  T.  JSidkirdf,  268. 

t.  BmqtouaatMKT  that  Bzua  bi  TJbkd  nr  Pimuo  Soboolb  MnucLT  as  Bbad* 
nro-BOOK  ia  not  an  interf emoe  with  religfooa  beliel    Id, 

S.  Bbquibsiibht  ov  Un  of  PA^nouLAB  VnunoB  of  BmLs  as  Bbabino* 
BOOK  by  pupilf  who  may  oooaoientioiialy  beUere  it  to  have  bean  errone* 
ooaly  made,  ia  not  an  impodtion  of  hnrt,  molestation,  or  reatiaint  upon 
feli^Uma  wotahip  or  aentimenta,  nor  of  a  reUgiona  test;  nor  ia  it  s  aabor- 
dinatinn  or  preference  of  any  aeot  or  denomination  to  another  within  the 
eonstitatioDal  proviaiona  of  Maine.    Id, 

4»  Skatuvobt  Pownts  avbDutos of Sufsbuitsmduhi School Comcnxn 
BiLATiYB  TO  SzFULSioK  OF  PuviLS  being  of  s  aemi-Jndicial  oharacter» 
lor  an  honeat  thoa|^  erroneoqa  deoiaion  they  are  not  liable  to  the  ez« 
polled  pnpiL   Id. 

A.  BiOBV  TO  Pbbmbibb  Obbbbal  Coubsi  of  iNsxBironoir  Ain>  to  Dnuroi 
What  Books  shall  bx  Uskd  being  repooed  by  the  l^gialatare  in  a 
school  eommittee^  no  power  of  reviaUm  being  conferred  npon  any  other 
tribonal,  inelndea  the  power  to  make  injndioioaa  and  iU-adviaed  aeleo- 
tions.    Id. 

C  School  OoMMnm,  bt  Bxpulsiok  ob  OiHSBwiaSy  mat  Enfobos  Obsbi- 
bsob  to  All  Bioitlatiovs  within  the  acope  of  their  authority,  to  aeleel 
and  praaoribe  what  hooka  aliall  be  used  in  aohoola.    Id. 

7.  PVFXL  CAB  HOT  Bl  EZOUBSD  FBOM  RbABIKO  IS  DULT  PrISCBTBSP  TkZ» 

BOOK  beoanae  of  conacientioua  religiona  aoruplea;  and  if  ezpeUed  for  rs* 
refoaal  to  read  in  such  bod^  he  haa  no  action  for  damagea.   Id. 

SHERIFFS. 
1.  SuzF  UFOB  Sbbbof^i  Bond  is  Pbopbklt  Bboooht  in  name  of  static 

Aole  T.  Moortt  568. 
2»  Shbbiff  n  Liablb  fob  All  Aon  Domi  bt  bis  Dbfdtt  aa  such.    Id. 
S.  SnxBiFF'i  BoKOSMBV  ABB  LiABLB  FOB  HIS  TsttPASS  Committed  in  aeising 

property  exempt  from  ezeontion.    Id. 

SHIPPING. 

1.  llASTIB  MAT  SBLL  SRIP  AKD  OaBOO  WHKB  VoTAOX  IS  BbOKBB  UF  by  UB* 

goremable  ciroumatancea;  but  the  aale  muat  be  in  good  faith,  for  the 

good  of  all  concerned,  and  in  caae  of  aupieme  neoeaaity,  which  aweepa 

all  ordinary  rulea  before  it.    Piie  t.  Baleh,  248. 
S.  Mastbb  of  Ship  Acts  fob  Ownbbs  abd  Ikbubbbs  bbqausb  Thst  gab  bov 

Act  for  themaelves,  and  he  Ib  not  Juatified  in  aelling  ahip  or  cargo  except 

in  caae  of  extreme  neoeeaity.    Id. 
9m  ICastsb  must  Commuhigatx  with  Ownbbs  bt  Ant  Atailablb  Mbabb 

in  hia  power  before  aelling  ahip  and  cargo  in  caae  of  emergency,  if  tiiis 

can  be  done  before  they  will  probably  be  loet.    Id. 
L  Mastbb  must  Commubigatb  with  Owmkbs  bt  Such  Othsb  Mbabs  tkab 

ICail  aa  may  be  in  hia  power,  and  by  which  notice  may  be  apeedily  com- 

nranicated  to  them,  before  adlUg  m2x}f  and  cargo  in  an  emeigenoy,  wheB 
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the  cAlmmity  oooan  In  a  pkoe  from  which  tnminntirion  of  iatelHgaaw  hf 
mail  would  be  obviooily  fmitlflM.    Id, 
fti  Whxther  Mascbr  has  Wxwmtwkd  SooiTD  JuDOMxirT  AND  DnaBBnodr  iv 
Sklliko  Ship  aitd  Gaboo  in  an  emetgenoy  withoat  oommnBioating  with 
the  ownen  is  a  matter  of  fact  for  the  jiuy.    Id. 

f.  OkS  PuBGHASINO  CaBOO  at  SaLB  BT  MAflTIB,  BUT  AOQUIBDrO  No  TlXUv 

the  aale  being  nnneoeoary,  has  no  oUim  for  salvage  when  saed  at  law 
by  the  owner  for  the  possession  of  the  property,  thoogh  he  might  have 
such  a  claim  if  sued  in  admiralty.    Id* 
f  •  Equitablb  Claim  fob  Salvaob  bt  Omi  Pubohasivo  Caboo  of  Wb 
VissBL  at  master's  sale,  but  acquiring  no  title,  the  sale  being  i 
sary,  is  enforceable  only  in  a  court  of  admiralty  joriadiotioii.    Id, 

iL  OOMFBNSATIOK  OF  SHIP-MASTBB  CbABBS  WHBIT  VOTAOB  IB  BBOKBV  UF  BT 

SmFWBBOK,  and  he  can  no  longer  act  in  ampacity  of  master.  MtOih&rf 
T.  StackpoU^  245. 
9l  Smp-MASTBB  MAT  Bbobivb  Waobs  OF  Mabtke  afteb  SmFWBBGK  doriof 
the  time  he  stays  by  the  wreck  rendering  services  to  protect  and  aeeors 
the  owner's  property,  ontU  the  wreck  and  other  property  of  the  owbsib 
are  sold.    Id. 

lOl  SmP-MASTlB  IS  EnTITLKD  to  RbASOKABLB  COMFBNSATIOir  AS  AOBHT  OF 

OwNBBS  for  services  rendered  and  expenses  inoaned  in  securing  and 
transportmg  or  transmitting  funds  of  the  owners,  after  shipwreck  and 
the  termination  of  his  services  as  master.    Id, 
IL  Ship-mastbb  Bboombs  Aobnt  of  Owmbbs  aitd  All  OovcBBifBD  Aim 
IiVTKBBUPTioK  OF  VoTAOB  by  shipwrcck  or  other  casualty.    Id. 

12;  SHIP-MASTBB  is  not  EkTITLBD  to  Ck>MFBNaATIOir  AFTKB  SSLtWMMCK  FOB 

Sbbviobs  BB!n>BBBD  or  expenses  incurred  in  his  own  behalf  and  aol  in 
the  implied  employment  of  the  owners.    Id. 

See  CoMMOB  Carrubs,  14. 

SLANDER. 
L  WoBDS  abb  AonoKABLB  PBB  Sb,  wheu  they  charge  a  psnoa  with  having 
committed  an  act  for  wliioh,  if  the  diarge  were  true,  he  would  be  punish- 
able criminally  by  indictment.    8L  Matrim  ▼.  Demwfer^  404. 

%  WoBDS  "You  HAVB   StOLBK  MT  BbLT"  ABB  AOTIONABLB  FBB  Sb.     /i 

S.  iHTBiiT  WITH  Which  Wobds  wbbb  Spokbb  is  Questiok  that  mat  bi 
LxiT  to  Jubt,  in  an  action  for  slander,  where  the  words  axe  of  doubtful 
import,  with  the  instruction  tliat  if  there  was  an  intMit  to  chaige  ths 
dime  of  stealing,  the  words  were  actiooable.    Id. 

STATUTE  OF  FBAUDS. 

L  AaonoB  Sales  abb  within  Statutb  of  Fbauds.    Piie  v.  BakK  248. 

SI  Salb  at  AnonoN  is  not  Complbtb  until  Auotionbbb,  acting  as  agent  of 
both  parties,  enters  the  purchaser's  name  in  his  memofandum-book,  or 
until  some  other  d  the  requirements  of  the  statute  of  frauds  be  psr- 
focmed.    Id. 

$»  Actual  ob  Manual  Dbuykbt  of  Goods  is  not  Nbobssabt  in  Obdbb  lo 
Obatift  Statutb  of  Fbaui>.  where  they  are  ponderous  and  inospaMs 
of  being  handed  over  from  one  to  another,  and  where  the  buyer  so  Ctf 
accepts  them  as  to  trsat  them  as  his  own;  or  ifhere  the  dettverr  is  t^m 
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bcBeal;  or  whert  metaal  delivery  is  iroprRotioable,  and  can  only  be  by 
■noh  eymbolical  meana  aa  the  oironmatanoea  of  the  oaae  wUl  allow.  Au 
weU  v.  Miller.  294. 

4.   COHTBACT  TO  PUBOHABI  LaND,  WhICB  18  VoiD  BT  StATUTB  Of  FbAUM, 

is  not  rendered  valid  by  pa3rment  of  part  of  the  price  in  sooh  sense  that 
euaumpsU  can  be  maintained  for  the  balanoa  Baldtom  v.  Paimari 
743. 
ft,  Pabt  Pbbvobmakcb  or  Pabol  Gontbact  is  Allowbd  by  a  court  of  equity 
to  dispense  with  the  requirements  of  the  statute  of  frauds,  upon  the  prin- 
ciple of  preventing  a  fraud.  A  court  of  law  has  no  such  dispensing 
power.    Id, 

See  Mbohanio's  Libn«  3. 

STATUTB  OF  LIMITATIONS. 

L  Statutbs  ov  LmiTATiONS  Pxbtaik  to  Rbmkdt,  and  not  to  the  etsence 
of  the  oontract;  and  the  legislature  has  power  to  regulate  the  remedy 
and  modes  of  proceeding  in  relation  to  past  as  well  as  future  contracts, 
provided  it  does  not  take  away  all  remedy  upon  the  contract,  or  impose 
upon  its  enforcement  new  burdens  and  restrictions  which  materially  im- 
pair the  value  and  benefit  of  the  contract.    Bri$coe  v.  AnketeU.  653. 

t.  Pbokisb  ob  Aoknowlboombnt  18  NOT  SuFFioiXNT,  undor  the  Mississippi 
act  of  1844,  to  prevent  the  running  of  the  statute  of  limitations,  unless 
it  is  made  in  writing,  or  on  presentation  of  the  claim  sued  on.    I<L 

9m  Pbomub  ob  Aoknowlbdombkt  or  Onb  ov  Sivbbal  Makbb8  of  a  prom, 
issory  note  does  not  charge  the  co-makers.    Id, 

4»  Nbw  Pbomisb,  Madb  bbvobb  Noaa  is  Babbed  bt  Statotb  ov  Limita« 
tiobs,  does  not  create  a  new  and  substantive  contract,  but  is  merely 
evidence  of  an  existing  liability.    Id, 

A,  No  Equttablb  Excbptions  can  bb  Ikobaitbd  upon  Statutb  ov  LiMI* 
tations;  and  where  there  is  no  express  exception,  the  court  can  not 
create  one.    BuUer  v.  Craigt  627. 

tb  Statutb  Pbovidino  "that  No  Wbit  ov  Ebbob  sball  Issub  unless  within 
three  years  from  the  rendition  of  the  judgment  or  decree  sought  to  be 
reversed,'*  is  positive  and  imperative,  and  the  court  can  not  allow  any 
equitable  exception  to  it.    Id, 

7*  Bab  ov  Limitations  dobs  not  Attach  to  Mobtoaob  Paid  in  Pabt  ontfl 
the  statutory  period  has  run  from  such  payment,  though  mortgagor  may 
have  been  in  possession  for  nearly  the  whole  of  such  time  prior  to  the 
payment.    Stump  v.  Henry.  300. 

C  *'£i8idb  without  State,"  in  Statutobt  Pbovision  that  Statutb  ov 
LmiTATiONS  shall  not  run  in  favor  of  anyone  during  the  time  he  shall  be 
absent  from  and  reside  without  the  state,  means  only  an  established  resi- 
dence or  home  without  the  state.    BMcbuMm  v.  Thompson.  287. 

H  Statutb  ov  Ldotations,  as  bktwbbn  Pbikoipal  and  Subbtt,  Bboins 
TO  Run  from  the  time  of  the  payment  of  the  debt  by  the  surety,  and  not 
from  the  date  of  the  maturity  of  the  original  contract.  8coU  v.  NiehoU, 
608. 

lOi  Statutb  ov  Limitations  will  Bab  as  to  Tbusis  Gbbatbd  bt  Otbba^ 
TiQN  ov  Law.  thongbit  may  not  in  express  trosts.  McDawtU  v.  Ooli- 
snM»30S. 
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11.  Statutb  ov  LmrfATioini  mat  bi  Bklixd  upoh  bt  FftAUDUucrr 
GBABTa,  wbera  orediton  of  grantor  impeaoh  a  deed  aa  fraadnlant  ia 
fact  against  them.    Id, 

Bao  Adymbse  PoaannoK;  Exboutobs  ahd  AnioinnnuTOBS,  2;  HusBAim 
AND  WirB»  5;  Imvanot,  8;  Patmxht,  2;  SvATDna,  4. 

SUBBTYSfilP. 

1.  SuuEiT  n  DuoHAROBD  BT  GiTDro  Tdib  TO  PBnioiFAL.    Taie§  T.  DoB' 

aldson^  283. 

2.  Where  Pabtt  does  mot  Appxab  on  ImrrRuacBNT  to  hayb  HAf»  Hm- 

SELF  Liable  as  Subbtt,  he  can  not,  at  law,  avail  himself  of  tha  eqoitiM 
between  himself  and  the  other  parties  to  the  instrument,  nnleas  he  was 
accepted  by  the  creditor  as  a  sorety,  or  has  been  diwshaiged  from  the 
first  contract  by  agreement  of  the  creditor.    Id. 

9m  Payee's  Ezpbbss  Assent  is  Nbcessabt,  when  a  joint  and  several  promis- 
sory note,  made  in  the  common  form  by  two,  is  delivered  to  him,  before 
he  can  be  regarded  as  placing  himself  in  *  sitoation  to  treat  one  aa  sue^ 
for  the  other.    Id, 

4.  "EAaH**  Makes  Sbvbbal  and  not  Joint  Liabiutt,  where  principal  and 
sorety  in  a  recognisance  to  answer  an  indictment  acknowledge  then- 
selves  each  to  be  bonnd  in  a  spedfied  som.    State  v.  Davidion^  603. 
See  Nbgotiablb  Inbtbumentb,  4;  Statute  ov  Ldotations,  9. 

STATUTES. 

L  ENAomBNT  ov  Onb  Law  n  as  much  Repeal  ov  All  Inoonsurnt  Laws 
as  if  those  inconsistent  laws  hid  been  repealed  by  oxprass  words.  This 
mle  prevails  even  under  article  8,  section  17,  Maryland  oonstitntkm, 
which  provides  that  **  no  law  or  section  of  law  shall  be  revived,  amended, 
or  repealed  by  reference  to  its  title  or  section  only."    Davi$  v.  SiaUf  S81. 

t.  Failubb  to  Bmbodt  PBOvmoN  in  Indiana  Statute  ov  1843  oooceming 
continuance  of  term  of  circuit  court,  when  the  oompletion  of  the  trial  of 
*  case  requires  it,  in  the  act  of  185%  which  was  a  substantial  re>enact- 
ment  of  the  former  statute  with  respect  to  the  courts  of  common  pleai^ 
is  a  eotiM  <Mmi§nu^  and  the  provision  is  continued  in  force  by  the  section 
of  the  act  of  1802,  continuing  in  force  laws  and  usagea  relative  to  plead* 
ing  and  praotioe  in  criminal  actions.     Wright  r,  State^  90. 

H  CoNSTRUonoN  Of  Statute,  Taking  out  License.— The  act  of  1821,  chap* 
ter  77,  provided  for  the  appointment  of  an  inspector  of  bark.  The  act 
of  1854,  chapter  200,  provided  that  any  free  white  citiaen  could  act  as 
such  inspector,  but  must  firrt  take  out  a  license,  and  pay  one  hundred 
doUars  therefor:  kdd,  that  whether  the  act  of  1854  abolished  the  oOoe 
as  it  previously  existed  or  not,  the  inspector  appointed  by  the  govenior 
must  take  out  a  license.    State  v.  Da/vie^  881. 

4.  Mississippi  Act  or  1844  Appubs  to  All  Causes  of  Action  existing  sI 
the  time  of  its  passage,  except  in  cases  where  its  application  woold  de- 
prive the  party  of  all  remedy,  by  shortening  the  period  of  limitation  as 
as  to  cut  off  all  right  of  action,  or  by  destroying  the  validly  of  the  evi- 
dence upon  which  the  establishment  of  his  demand  dependa,  Britcoe  ▼• 
Anketea,663. 

8aa  Constitutional  Law;  Cbdonal  Law,  5, 7, 11, 11-14;  BLBonoNay  2|  Bvi* 
DBNCE,  18, 19;  Judgments,  1;  Mobixiaobs.  8, 11;  Statute  op  Jjmb^ 
noNs,  8;  Taxation,  1;  Wills,  9. 
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TAXATION. 

L  Aat  AvTBOBiBiiro  Lett  vob  Livxb  Pubposss  ov  Ukiiobm  Tix  of  not 
■Toiwiding  tan  ocnte  per  aore  cm  all  lands  In  a  oertain  oonn^  lying  within 
ten  milM  of  tha  Miwiaaippi  riTar,  and  a  nnif orm  tax  of  not  ezoeading  fira 
oanta  per  aora  on  all  landa  in  aald  ooonty  lying  ten  milaa  from  aaid  riTar, 
praaeribea  a  mle  of  taxation  for  all  the  taxable  landa  in  the  ooanly,  aa 
wen  for  thoae  lying  beyond  the  range  of  ten  nules  from  the  riyer  aa  for 
thoae  lying  within  ten  mflea  of  it.     WUUamB  r,  Cammaekt  508. 

IL  Aor  WmoH  Bxxmpts  irom  Taxation  fos  Lkybs  Pubposbs  landa  lying 
between  the  river  and  the  levee  doea  not  confer  exdnaive  privilegea  npon 
the  ownera  of  aooh  landa,  and  doea  not  violate  the  oonatitotional  previa- 
iona  "  that  all  freeman  axe  equal  in  righta,"  and  "  that  no  man  or  aet 
of  men  axe  entitled  to  exdnaive,  aeparate,  pnblio  emolnments  or  privilegea 
from  the  oomnranity  bat  in  oonaideration  of  public  aervioea."  Thaaa 
proviaiona  dedaie  that  honora,  emolnmenta,  and  privilegea  of  a  peraooal 
and  politioal  oharaoter  are  alike  free  and  open  to  all  the  dtiaena  of  the 
atate;  bat  they  have  no  reference  to  the  private  relationa  of  the  dtixena, 
nor  to  the  action  of  the  legialatnrein  paadng  lawa  regnlatlng  the  domeatio 
policy  and  bnaineaa  affidra  of  the  people,  or  any  portion  of  them.    Id, 

SL  PowxE  OF  Taxatiok  ahx>  liAirxfKB  ov  WxiRnwuro  It  Belong  to  Lioib- 
LATUBB,  aabject  to  each  reatrictiona  aa  the  conatitntion  impoaea;  and  anch 
power,  while  exerdaed  within  the  aoope  of  the  grant,  ia  aabject  alone  to 
the  legidative  diacretion,  with  which  the  jodidal  tribanala  have  no  ri^ 
to  interfere,  aimply  beoaoae  in  thdr  jnd|pnent  the  action  of  the  legial*- 
tore  ia  oontrary  to  the  prindplea  of  nataral  Jnatice.    Id, 

4»  iMFOsmoN  ov  Tax  upon  All  Lands  within  Cbbtain  Oountt,  for  tlio 
poipoae  of  eatabliahing  a  work  of  improvement  for  the  general  good  and 
baneflt  of  all  peraona  intereated  in  anoh  landa,  ia  not  a  taking  of  private 
property  for  a  pnUio  nse,  bat  ia  a  legitimate  exerdae  of  the  power  of 
taxation  by  the  legialatore.    Id. 

fti  POWKB  TO  Sill  Lands  upon  Failubi  to  Pat  Tax  levied  thereon  ia  a 
■Mre  inddant  to  the  power  of  taxation.    Id. 

C  Lioislatubb  sab  Powxe  to  Impose  Tax  on  Looal  "Dwam  for  the  oon* 
stmotion  of  local  pnblic  improvementa.    Id. 

7.  Sals  ov  Land  vob  Taxxb,  ajtxb  Sibtioi  ov  Injunction  npon  the  com- 
mianonan  who  levied  the  tax,  enjoining  them  '*from  collecting  or  pro- 
oaeding  to  ooUect"  the  tax  on  aach  land,  ia  ixr^gnlar  and  will  be  ael 
adde.    Id. 

Bm  OoBPOBATioNs,  18;  Bminxnt  Domain,  1-3;  Fraudulent  Contbtanoes,  ft. 

TENDER. 
IkEDBE  Amass  LiABmrr  ob  Indebtedness  to  the  amoont  of  the  aom 
taadaiod.    JHdbv.  Coe,  141. 

TIME. 
Mtana  SxnoiBBD  to  without  Designation  ov  Year  wnx  be  Under- 
stood to  be  of  the  current  year,  unleaa  from  the  connection  it  iaappaient 
that  another  year  ia  intended.  A  writ,  therefore,  made  in  February, 
ratninable  at  the  court  to  be  hdd  on  the  fourth  Tueaday  of  April, 
wiU  be  nnderatood  aa  returnable  on  the  fourth  Tuesday  of  April  n«xt» 

sLwUff  ▼•  CrViSMMI,  04o. 

Sea  Domicile,  2-4;  Nbqotiable  Instumbnv^  14. 
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Bm  ATTAaHMXHn,  7;  Dakaobb,  4-7;  HiohwatSp  %  5;  iHJUVonon,  M| 
JuBiBDionov,  6;  Mobtgaoi8»  6;  Otfiobs  avb  OmoiBa,  4;  P&ocmb 

2;  SmcRinss  8.  

TROVER. 

1.  MsASOEB  or  Damages  in  Troyxr  is  Valub  ov  Pbopkbtt  at  Tims  oi 
GoNTEBSiON.    Moody  ▼.  Whitney,  239. 

8.  Obioinal  Owner  Rboainino  Possession  or  Convebted  Pbopkbtt  wm 
ITS  AocBETiONS  after  conyenioa  may  recover  the  valne  of  the  liruperty 
and  its  accretioiis  if  it  be  again  converted,  either  by  the  original  oonvertar 
or  by  a  stranger.    Per  Tenney,  J.    Id, 

S.  Demand  bt  Obioinal  Owneb  and  RErusAL  bt  Contebteb»  after  con* 
verted  property  has  passed  into  an  improved  condition,  may  be  regarded 
as  evidence  of  a  conversion  after  the  firrt  taking,  so  as  to  admit  of  tbs 
owner  recovering  in  trover  the  value  of  the  property  in  its  improved 
state.     Per  Tenney,  J.    Id, 

4.  Damages  in  Tboveb  vob  Timbeb  Cut  and  Hauled  are  oonfinad  to  tbs 
valne  of  the  timber  at  the  time  of  its  severance  from  the  freehold,  if  tbs 
possession  of  the  converter  subsequent  to  that  time  has  been  unintar- 
rupted.    Id. 

See  AoEHOT,  1;  Mobtoaobb,  A. 

TRUSTEE  PROCESS. 
See  AsnoNMENT  or  Ck>NTBAora,  1. 

TRUSTS  AND  TRUSTEES. 

BxriM  THAT  TbUBTBB  CAN   NOT  PUBOHASK   TbUBT  PBOPEBTT  IOB  HO  OWV 

AooouNT  forbids  that  a  receiver,  who  has  boa|^t  in  on  fdreolosiirB  of  a 
mortgage  property  of  which  he  held  the  equity  of  redeoptloii  as  r^ 
oeiver,  should  be  allowed  to  hold  the  property  as  against  a  c$$M  ^m 
tnut  who  elects  to  daim  the  benefit  of  the  purohase.  JeweU  v.  IfiBcr, 
751. 
■ssDebds,  4;  EQumr,  8;  EzBOunoNS,  11;  Intanot,  3;  Judioial  Salo^  %, 
7;  Plbadiho  and  Pbactigb,  14;  Statutb  or  LiMixAXiora^  10. 

VENDOR  AND  VENDEE. 
L  CoNTBAOT  roB  Salb  or  Land,  whbn  Vendob  can  not  Put  End  to.— 
Where,  on  the  siie  of  land,  part  of  the  purchase  money  is  paid,  and  notai 
for  the  balance  axe  executed,  and  the  vendor  gives  to  the  vendee  a  bond 
te  convey  the  title  to  him  upon  the  punctual  payment  of  the  notes,  and 
the  vendee  goes  into  possession,  the  contract  is  mutual  and  dependent» 
and  the  vendor  can  not  put  an  end  to  it  without  peif  ormance  or  a  valid 
offer  to  peif  orm  on  lus  part.    Joknuon  v.  JaclcBon,  622. 
liL  Vendob  can  not  Abandon  ContbaOt  without  Rbtuvdino  to  tlM  vea- 
1        dee  the  money  paid  by  the  latter  in  pert  performance  of  it.    Id, 
9L  Whbbb  Vendee  or  Land  Gives  his  Notes  to  Vendob,  who  agrees  to 
oonvey  the  land  to  him  upon  payment  of  the  notes,  the  vendor  will  not 
be  decreed  to  convey  the  land  until  an  account  is  taken  of  the  amount  of 
principal  and  interest  due  on  the  notes,  and  a  day  is  fixed  for  the  pay 
ment  of  such  amount  into  oourt  for  the  party  entitled.    Id, 
Iw  EnDBNOB,  6;  Mbohanio's  Lien,   1-3;   Rescission   or  ComEmAom 

Wills,  12. 
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flw  JvsY  ASB  JvmomB,  2-4;  PuuDnro  ajtd  FftAoncBi  ft  9-tl. 

WAIVER. 
Bm  AanroT,  1;  ExBOunoNSy  S. 

WAREHOUSEMEN. 
See  Coioioir  Cakktim,  11-16. 

WARRANTY. 
See  I>ID%  ft,  6;  EvxDBroi,  8;  Iniu&avgb»  6,  7s  Sauh^  i. 

WATEROOUBSBS. 
I«  OuB  Eablt  LioinjLTioif  nr  Rboard  to  Mnxs  ehowe  that  thej  ere  el 
greet  pnblio  utility.    McTaviih  ▼.  CarroU,  353. 

t.  If  ILL-OWKKB    MAT    RXOOVSB    DaMAOU    FOB    OBSTBUOnOH    OF    StBBAII 

thitmgh  the  erection  below  of  e  bridge  by  a  railroad  oorporatioii, 
whereby  the  water  ie  prevented  from  pasiing  off  from  hie  mill  ee  freely 
as  before.    Blood  t.  Nathwk  dt  L,  R.  R.  OorporeUion^  444. 

%,   MlLL-OWmEB  OAK  NOT  RXOOTBR  FOB  InJVBIXS  SuSTAINBD  BT  BBINO  Im- 

PIDBD  and  pat  to  increased  expense  in  getting  logs  to  his  mill,  throogh 
the  erection  below  of  a  bridge  by  a  railroad  corporation,  whether  the 
stream  be  or  be  not  navigable  for  refte  and  boats.  Id, 
i.  RiFABiAH  Propbibtob's  Com STAiTT  UsB  OF  Watsbs  OF  Strbam  for  mUl 
porpoeee  for  fifty  jrears  or  more  does  not  deprive  a  proprietor  above  of 
the  right  to  enjoy  a  similar  nee,  provided  that  nse  is  reasonable  and  does 
not  deprive  the  proprietor  below  of  its  enjoyment  substantially  according 
to  its  natural  flow,  although  it  subjecte  him  to  such  disturbance  as  neese 
eerily  and  unavoidably  follows.    Thw^er  ▼.  ifortiii,  468. 

WILLS. 
K  Pbbsok  ComfBifT  to  Makb  Will  mat  DiauiMBBit  hu  CniLDBBir,  and 

his  motivee  therefor  can  not  be  called  in  queetion.    Addimgkm  v.  Wit»CHt 

81. 
5L  DiBiKHBBiTiNO  Ghildbbh  IS  OF  No  Wbiort,  further  than  as  a  dream- 

stance  to  be  considered  with  other  evidence  tending  to  show  insanity  or 

other  mental  defect.    Jd, 
Z.  Beubf  in  Witohobaft  18  NOT  OF  Itsblf  Evidbnob  of  Suob  iNaANirr  as 

disables  a  person  to  make  a  wilL    Id, 

4.  BVIDENOB  that  TbSTATOB  DiSINHBBlTBD  ChILDBBN  FOB  UnDUTIFOL  CON- 
DUCT, which  he  attributed  to  the  fact  of  their  being  bewitched,  is  not 
evidence  of  his  insanity.    Id, 

ft  Intbntion  of  TB8TAT0B  IS  HI8  Tbataicxnt.    Armorer  v.  Oose,  209. 

C  Disposition  Madb  bt  Tbstatob,  in  Ebbob  and  in  Ionobanoi  of  ICasb- 
bial  Fact,  will  not  bb  Enfobobd,  when,  if  carried  into  effiMt»  hie  mani* 
feet  intention  will  be  defeated.     Id, 

?•   VOLUNTABT     EZBOUTION    OF  WiLL    BT    LlOATBB    IS  CONOLUSIVB  OF  Hll 

RioHTS  IN  THB  Pbbmisis,  and  the  interpretation  indicated  by  his  rnxmrn^ 
don  will  not  be  permitted  afterwards  to  be  cha^oed.     Id, 
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••  ComnTAHOi  ST  TnrixoB  of  Aix  Laitm  Owhbd  st  Hot  iv  Tina  m 
Makiko  Hn  Will  operatM  m  a  rerviofttioa  of  the  will,  and  iSbnmMm 
Mqnired  wOl  not  pMS  hj  tlio  wilL    Boiom  t.  JoAhmmi,  110. 

••  IlTDIANA  STATUn  THAT  BtSBT  DiVm  OF  AlL  TiSCATOB*8  BsAL  BrAXI 

■UU  pan  all  the  rad  ertate  ho  moy  be  ^tiUed  todoFiMet  hbdeirtk 
doee  not  vpj^j  to  a  reddniury  dense  in  a  will  wlieto  pertJonler  pieces  el 
ptopeity  ere  devieed  to  pertiooler  derieeee,  hot  only  to  oeeee  wImto  tlie 
will  porporti  to  deriee  ell  the  pwperty  equally  or  in  proportiooa,  to  all 
the  deriieee  named  in  it.    Id. 

10.  DKnai  OF  All  Tbstatob's  Pbopbbtt  to  bis  Widow  opentee  only  npen 
each  interest  as  is  his  to  dispose  ol  She  is  not  bound  to  elect  butwe^i 
the  devise  end  lier  dower,  bat  may  daim  dower,  as  sooh,  in  his  lands,  sad 
take  the  beneflt  of  the  devise  beddes.    Lewis  t.  An^O,  708. 

11.  Laitm  Dxvisbd  to  Tbtatob*^  Widow  fob  Lifb,  with  RncAiin>iM 
Otbb,  had  been  edd  nnder  f ocedosnre  of  a  mortgage  nuide  by  tsslalar 
during  his  life-time,  in  whioh  she  did  not  Join:  kM.  that  her  elaimaa 
dowress  was  not  barred.    Id. 

12.  FowBB  OF  Salb  Oomtaiitbd  dt  Will,  AuTHOBixnro  Bzbodtobs  to  Sbl 
All  Tbstatob's  "Fast  Bbiati;''  doee  not  embiaoe  lands  sold  nndsr 
oontraet  by  the  testator,  porohase  money  being  nnpeid,  and  the  title  sliD 
remaining  in  him.  Vendor's  interest  in  sooh  a  case  is  a  ri^t  to  Ika 
mon^  dne  on  the  oontraet^  which  is  not  **fMt  estste^"  bnt  pewnoal.  M 

See  OBomrAL  Law,  81. 

WTTNESSBS. 
1.  Waht  of  BsLiQioim  Bbubf  or  WmiBss  must  i 
means  than  an  examination  of  the  witness  himsdf* 

9L  OOKFLAIKAIIT  DT  CKAiraBBT  SVIT  18  HOT  OOMPBTBEIT  Wmren  in  faw  sl 

other  complainants  to  fHiom  he  has  sselgned  his  interest^  he  being  liaMs 
for  costs  in  the  event  that  the  soit  doee  not  sacoeed,  end  1 
ested  in  the  lesolt.     Fra£ber  t.  JfdTfi^Ai,  190. 
H  WinnBR  LiABLB  TO  Dbfbnbaht  ok  OovBNAxrT  is  competent  to  testi^  i 
him  alter  befaig  rdeased  by  him.     WUtom  v.  WUwh^  737. 
See  Bquitt,  2;  EnDBNOB,  1,  0;  JuBUDionov,  4 
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NOTES 

ON  THE 

AMERICAN  DECISIONS, 

CASES  IN  61  AM.  DEO. 


61  AM.  DEO.  40,  GAMPBELIj  t.  VEOVUE,  16  ILL.  17. 
Evidence  admissible  in  homicide. 

Cited  in  notes  in  1  A.  D.  373,  on  admissibility  of  declarations  in  jwrosecution  for 
mnrder;  11  A.  R.  776,  on  admissibility  in  homicide  of  evidence  of  character  or 
disposition  of  deceased. 
—  Threats  by  deceased. 

Cited  in  Siebert  v.  People,  143  111.  571,  32  N.  E.  431;  Holler  v.  State,  37  Ind. 
67,  10  A.  R.  74;  Wood  v.  State,  92  Ind.  269;  Neathery  v.  People,  227  111.  110,  81 
N.  £.  16, — holding  that  evidence  of  threats  by  deceased  is  admissible  in  a 
murder  trial  even  though  not  shown  to  have  been  communicated  to  the  accused; 
Garner  v.  State,  28  Fla.  113,  29  A.  S.  R.  232,  9  So.  835,  holding  the  threats  must 
have  been  communicated  or  they  are  inadmissible  except  where  part  of  res 
gestie  or  where  they  tend  to  show  who  was  the  aggressor;  Dupree  v.  State,  33 
Ala.  380,  73  A.  D.  422,  holding  that  threats  made  by  deceased  against  accused, 
and  communicated  to  him  by  third  parties,  were  admissible  in  evidence  for  the 
prisoner;  Allison  v.  United  States,  160  U.  S.  203,  40  L.  ed.  395,  16  Sup.  Ct.  Rep. 
252;  Burns  v.  State,  49  Ala.  370;  Bond  v.  btate,  21  Fla.  738;  Leverich  v.  State, 
105  Ind.  277,  4  N.  E.  852;  Johnson  v.  State,  54  Miss.  430;  Wiggins  v.  Utah,  93 
U.  S.  465,  23  L.  ed.  941,  2  Cowen,  Crim.  Rep.  443;  Tankersley  v.  State,  31 
Tex.  Crim.  Rep.  595,  21  S.  W.  767, — holding  that  in  a  trial  for  homicide,  where 
the  question  whether  the  prisoner  or  the  deceased  commenced  the  encounter, 
which  resulted  in  death,  is  in*  any  manner  of  doubt,  it  is  competent  to  prove 
threats  of  violence  against  prisoner,  made  by  the  deceased,  though  not  brought 
to  the  knowledge  of  the  prisoner;  Davidson  v.  People,  4  Colo.  145;  Pitman  v. 
State,  22  Ark.  354;  Roberts  v.  State,  68  Ala.  156;  Stokes  v.  People,  53  N.  Y. 
164,  13  A.  R.  492,  1  Cowen  Crim.  Rep.  557, — ^holding  that  under  an  indictment 
for  murder  it  may  be  shown  in  justification  that  deceased  made  violent  threats 
against  the  prisoner  a  short  time  before  the  occurrence  of  the  homicide,  al-* 
though  such  threat  was  not  communicated  to  the  prisoner;  McHugh  v.  Terri- 
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tory,  17  Okla.  1,  86  Pac.  433;  State  v.  Bartmess,  33  Or.  110,  64  Pac  167;  SUtc 
V.  Helm,  92  Iowa,  540,  61  N.  W.  246, — ^holding  that  uncommiiiiicat«d  threats 
are  admissible  where  self -defense '  is  claimed,  as  tending  to  show  an  intent  on 
the  part  of  deceased  to  carry  them  out  in  an  encounter  between  himself  and 
defendant;  State  v.  Williams,  40  La.  Ann.  168,  3  So.  629,  holding  that  while  as 
a  general  rule  uncommunicated  threats  are  not  admissible  in  evidence,  yet  they 
may  be  admissible  to  explain  the  meaning  of  communicated  threats  as  estab- 
lishing the  purpose  with  which  the  deceased  provoked  the  assault  and  throwing 
light  upon  his  act«  in  connection  therewith;  State  v.  Faile,  43  S.  C.  62,  20  S. 
E.  798,  holding  that  where  the  plea  of  self-defense  is  relied  on,  and  there  is 
conflict  of  testimony  as  to  who  was  the  aggressor  in  bringing  about  the  difficulty 
uncommunicated  threats  made  by  the  deceased  against  his  slayer  are  competent 
to  show  his  attitude  toward  the  prisoner;  State  v.  Sloan,  47  Mo.  604;  State 
v.  McNamara,  100  Mo.  100,  13  S.  W.  938  (dissenting  opinion)  ;  State  v.  Alex- 
ander, 66  Mo.  148, — holding  that  upon  a  trial  for  murder,  evidence  that  de- 
ceased made  threats  against  the  defendant  are  admissible  as  conducing  to 
show  an  assault  upon  defendant  where  there  is  other  evidence  tending  to  prove 
the  same;  Little  v.  State,  6  Baxt.  492,  holding  that  in  trials  for  homicide,  evi- 
dence  of  threats  made  by  the  deceased  person  against  the  prisoner,  but  not 
communicated  to  him  is  admissible  in  all  cases  where  the  acts  of  the  deceased 
in  reference  to  the  fatal  meeting  are  of  a  doubtful  character;  Shaw  v.  People, 
3  Hun,  272,  2  Cowen,  Crim.  Rep.  200,  holding  it  admissible  on  a  murder  trial 
that  deceased  had  threatened  to  commit  suicide;  Chase  v.  State,  46  Miss.  683, 
holding  character  of   the   deceased  generally   inadmissible. 

Cited  in  reference  notes  in  71  A.  D.  380,  on  admissibility  of  threats  by  de- 
ceased and  known  or  unknown  to  prisoner;  4  A.  S.  R.  642;  7  A.  S.  R.  683,— oo 
admissibility  of  threats  and  statements  of  deceased;  19  A.  S.  R.  832,  on  ad- 
missibility of  uncommunicated  threats  on  trial  for  homicide;  63  A.  D.  28»;  71 
A.  D.  168;  73  A.  D.  426;  97  A.  D.  174;  7  A.  S.  R.  579;  53  A.  S.  R.  890,-on 
evidence  of  threats  by  deceased  in  homicide;  112  A.  S.  R.  529;  117  A.  S.  R.  19  — 
on  admissibility  of  threats  in  evidence  in  prosecution  for  homicide. 

Cited  in  notes  in  88  A.  D.  524,  on  admissibility  of  evidence  of  prisoner's 
threats  to  show  malicious  intent  in  murder  case;  89  A.  S.  R.  700,  on  admissi- 
bility of  threats  by  deceased  to  show  aggressor  or  self-defense;  3  L.R.A.(N.S.) 
524,  525,  on  evidence  of  antecedent  threats  on  trial  for  homicide;  40  L.  ed. 
U.  S.  1039,  on  evidence  of  prior  threat  by  person  killed  in  favor  of  defendant 
on  trial  for  homicide. 

Necessity  of  certainty  as  to  guilt  as  between  two  defendants. 

Cited  in  State  v.  Bishop,  131  N.  C.  733,  42  S.  E.  836,  holding  that  where  two 
or  more  are  indicted  for  murder  and  the  evidence  shows  that  one  of  the 
prisoners  is- guilty,  but  fails  to  show  which  one,  all  must  be  acquitted. 

Distinguished  in  United  States  v.  Camp,  2  Idaho,  231,  10  Pac.  226,  holding 
it  proper  to  refuse  an  instruction  that  the  jury  must  acquit  if  they  believe 
from  the  evidence  that  the  circumstances  point  to  some  other  party  aa  guilty, 
since  if  both  were  equally  guilty  it  permitted  an  acquittaL 

£xcase  or  Justillcation  for  homicide. 

Cited   in  Williams  v.   People,   54   111.   422,   holding  that  evidence  of  a  <»"• 
•  spiracy  to  injure  the  defendant  was  admissible  in  a  trial  for  murder,  to  excuse 
or  palliate  the  conduct  of  the  party  charged. 
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—  'What  the  danger  must  amount  to  to  sustain  a  justification  of  self  de- 
fense. 

Cited  in  Hopkinson  v.  People,  18  111.  264;  Schnier  v.  People,  23  111.  17; 
Maher  v.  People,  24  111.  241;  Adams  v.  People,  47  111.  376;  Davison  v.  People, 
90  111.  221;  Steinmeyer  v.  People,  95  III.  383;  Gainey  v.  People,  97  111.  270, 
37  A.  R.  109;  Panton  v.  People,  114  111.  605,  2  N.  E.  411;  Walker  v.  People, 
133  111.  110,  24  N.  E.  424;  Cannon  v.  People,  141  111.  270,  30  N.  E.  1027; 
Enright  v.  People,  155  111.  32,  39  N.  E.  561;  Appleton  v.  People,  171  111. 
473,  49  N.  E.  708;  McCoy  v.  People,  175  111.  224,  51  N.  E.  777;  Steiner  v. 
People,  187  111.  244,  58  N.  E.  383;  Mackin  v.  People,  214  111.  232,  73  N.  E. 
344;  Kipley  v.  People,  215  111.  358,  74  N.  E.  379;  Locher  y.  Kluga,  97  111. 
App.  518;  State  v.  Ferguson,  9  Nev.  106;  Barr  v.  State,  45  Neb.  458,  63  N. 
W.  856;  Owens  v.  United  States,  64  C.  C.  A.  525,  130  Fed.  279;  Watkins 
V.  United  States,  1  Ind.  Terr.  364,  41  S.  W.  1044;  Marnoch  v.  State,  7  Tex. 
App.  269;  Roach  v.  People,  77  111.  25, — holding  that  if  a  party  is  assaulted  in 
such  a  way  as  to  induce  in  him  a  reasonable  and  well-grounded  belief  that  he 
is  in  danger  of  losing  his  life  or  suffering  great  bodily  harm,  he  will,  where 
acting  under  such  apprehension,  be  justified  in  defending  himself,  whether  the 
danger  is  real  or  only  apparent;  Kinney  v.  People,  108  111.  519;  Parrish  v. 
Com.  81  Va,  1;  Clifford  v.  State,  58  Wis.  477,  17  N.  W.  304;  Kota  v.  People, 
186  111.  655,  27  N.  E.  53, — holding  that  while  actual  danger  is  not  necessary 
to  justify  a  resort  to  self-defence,  yet  the  circumstances  must  be  such  as  to 
induce  a  reasonable  and  well-grounded  belief  or  danger  of  actual  loss  of  life 
or  great  bodily  harm;  Martin  v.  State,  5  Ind.  App.  453,  32  N.  E.  594,  holding 
threats  and  abusive  language  alone  no  justification  for  assault;  People  v.  Mc- 
Ginnis,  234  111.  68,  123  A.  S.  R.  73,  84  N.  E.  687,  holding  that  one  need  not 
be  reasonably  brave  or  courageous  before  he  can  act  in  self-defense. 

Cited  in  reference  notes  in  68  A.  D.  486,  on  when  homicide  is  justifiable  on 
ground  of  self-defense,  and  when  not;  73  A.  D.  777,  on  existence  of  necessity 
to  prevent  commission  of  felony  or  great  bodily  harm,  or  reasonable  belief 
in  such  necessity,  as  requisite  to  justification  for  homicide;  80  A.  D.  400,  on 
when  homicide  justifiable  on  ground  of  self-defense;  87  A.  D.  502,  as  to  what 
will  justify  plea  of  self-defense-  88  A.  D.  75,  on  mere  fear,  apprehension,  or 
belief  being  insufficient  to  justify  killing;  5  A.  S.  R.  887,  on  right  of  self- 
defense;  5  A-  S.  R.  894,  on  self-defense  in  homicide;  26  A.  S.  R.  85,  on  slayer's 
fear  as  excusing  homicide. 

Cited  in  notes  in  74  A.  S.  R.  719-720,  on  necessity  for  reasonable  belief  in 
imminent  danger  to  make  self-defense  available;  6  L.R.A.  424,  on  right  of 
self-defense. 

Discrimination  against  accused  because  of  color. 

Cited  in  Magness  v.  State,  67  Ark.  594,  50  S.  W.  554,  holding  that  it  was 
error  on  the  part  of  the  trial  court  to  refuse  leave  to  counsel  for  defendant  to 
argue  that  the  jury  ought  not  to  permit  the  race  or  color  of  the  defendant  to 
prejudice  them  against  him,  but  that  such  error  was  not  prejudicial  where  the 
court  instructed  the  jury  to  try  the  cause  '*the  same  as  if  defendant  was  a  white 
man." 

61  AM.  DEC.  58,  CREWS  t.  BliEAKIiEY,  16  ILL.  21. 
Proof  of  payment  under  the  general  issue. 

Cited  in   Kassing  v.  International  Bank,  74  111.  16,  to  the  proposition  that 
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evidence  tending  to  prove  payment  may  be  introduced  under  the  general  iflsue; 
O'Brien  v.  O'Brien,  75  111.  App.  263,  holding  that  under  a  plea  of  nonaasumpsit 
a  defendant  is  entitled  to  prove  payment. 

Cited  in  reference  notes  in  61  A.  D.  631,  on  proof  of  payment  under  general  is- 
sue; 68  A.  D.  623,  -  on  admissibility  of  plea  of  payment  under  general  is- 
sue;  93  A.  D.  679,  on  pleading  and  proof  of  payment;  82  A.  S.  R.  758,  on  neces- 
sity of  specially  pleading  payment. 

61  AM.  DEC.  62,  PHINNEY  v.  BALDWIN,  16  ILL.  108. 

Rate  of  interest  after  maturity  of  instrument  bearing  stipulated  rate. 

Cited  in  Stame  v.  Farr,  17  111.  App.  491;  Hand  v.  Armstrong,  18  Iowa,  324; 
Greenhaw  v.  Holmes,  8  Ariz.  94,  68  Pac.  637;  Etnyre  v.  McDaniel,  28  111.  201,— 
holding  that  rate  of  interest  specified  will  be  paid  until  the  principal  is  paid  or 
judgment  rendered  on  it,  when  it  will  bear  the  statutory  rate;  Rentchler  v.  Kun- 
kelman,  17  111.  App.  343,  holding  that  a  certificate  of  deposit  will  continue  to  bear 
the  same  rate  of  interest  specified  in  the  certificate  until  the  debt  is  paid;  People 
ex  rel.  German  Ins.  Co.  v.  Getzendaner,  137  111.  234,  34  N.  E.  297,  holding  that 
where  corporate  bonds  are  issued,  payable  within  a  certain  time  at  a  fixed  rate  of 
interest  with  coupons  attached  for  the  annual  interest  up  to  maturity,  such 
bonds  will  bear  same   rate  after  maturity,  although  no  interest  coupons  are 
given;  Mt.  Morris  v.  Williams,  38  111.  App.  401,  holding  that  where  corporate 
bonds   are  issued   with   a   fixed   interest   until  maturity  evidenced  by  interest 
coupons  until  maturity,  the  bonds  would  bear  interest  after  maturity  but  not 
the  coupons;  Ohio  v.  Frank,  103  U.  S.  697,  26  L.  ed.  531;  United  States  Uortg. 
Co.  V.  Sperry,  26  Fed.  727   (reversed  in  138  U.  S.  313,  34  L.  ed.  969,  11  Snp. 
Ct.  Rep.  321);  Bolles  v.  Amboy,  45  Fed.  168;  Cromwell  v.  Sac  County,  96  U. 
S.  51,  24  L.  ed.  681, — to  the  proposition  that  contracts  drawing  a  specific  rate 
of  interest  before  maturity  draw  the  same  rate  of  interest  afterwards;  Union 
Inst,  for  Savings  v.  Boston,  129  Mass.  82,  37  A.  R.  305,  to  the  proposition  that 
if  parties  contract  for  a  higher  rate  of  interest  than  the  statutory  rate,  the 
interest  after  the  breach  of  the  contract  is  to  be  measured  by  the  rate  stated 
in  the  contract  to  the  time  of  payment  or  of  judgment;  Spencer  v.  Maxfield,  ]C 
Wis.   541,   holding  that   stipulated   rate   of   interest  will   continue  so  long  as 
money  is  detained  by  debtor  though  obligation  silent  as  to  rate  after  its  ma- 
turity. 

Cited  in  reference  notes  in  72  A.  D.  116,  on  whether  rate  of  interest  specifieJ 
in  note  continues  after  maturity;  69  A.  D.  348;  90  A.  D.  484, — as  to  rate  of 
interest  on  note  after  maturity. 
Right  to  interest. 

Cited  in  notes  in  6  A.  D.  190,  on  recovery  of  interest  upon*  special  contract: 
76  A.  D.  601,  on  interest  as  damages. 
By  what  law  a  contract  will  be  governed. 

Cited  in  Roundtree  v.  Baker,  52  111.  241,  4  A.  R.  697;  Pope  v.  Hanke,  IS'* 
111.  617,  28  L.R.A.  568,  40  N.  E.  839;  Schlee  v.  Guckenheimer,  179  III.  593,  W 
N.  E.  302 ;  Mumford  v.  Canty,  50  111.  370,  99  A.  D.  525,— holding  that  a  contract 
will  be  enforced,  if  valid  in  the  state  where  it  was  made,  unless  it  is  against 
the  good  morals  or  is  repugnant  to  the  policy  of  this  state;  Waters  v.*  Cox,  2 
111.  App.  129,  holding  that  although  as  to  personal  property  the  general  rule 
may  be  that  the  law  of  the  domicil  of  the  contracting  parties  governs,  still  if 
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the  contract  be  in  relation  to  personal  property  situated  at  the  time  of  con- 
tracting in  a  foreign  jurisdiction,  the  lex  loci  should  govern;  National  Bank 
V.  Morris,  114  Mo.  256,  36  A.  S.  ».  764,  19  L.R.A.  463,  21  S.  W.  611,  holding 
that  a  chattel  mortgage  recorded  in  one  state  will  be  enforced  in  another  where 
the  chattels  have  been  taken  and  sold  to  an  innocent  purchaser,  when  such  mort- 
gage does  not  contravene  the  public  policy  of  the  latter  state. 

Cited  in  reference  notes  in  66  A.  D.  464,  on  enforced  ability  everywhere  else 
of  contract  valid  where  made;  68  A.  D.  662,  on  what  law  governs  validity  and 
construction  of  contract;  70  A.  D.  66,  on  nation  not  being  bound  to  recognize 
or  enforce  contract  injurious  to  its  own  interests;  76  A.  D.  616,  as  to  what 
law  governs  validity  of  contract;  86  A.  D.  374,  as  to  what  law  governs  contract; 
97  A.  D.  478,  on  contracts  valid  where  made  being  valid  everywhere;  99  A.  D. 
630,  on  control  of  law  of  place  where  made  over  contracts;  10  A.  S.  R.  698, 
as  to  what  law  governs  the  construction  and  enforcement  of  contracts. 

Cited  in  note  in  62  L.R.A.  77,  on  applicability  of  lex  fori  as  to  interest  and 
usury. 

61  AM.  DEO.  64,  ADAMS  t.  KING,  16  lUEi.  160. 
Necessity  of  a  payee  to  .bill  or  note. 

Cited  in  Weeger  v.  Mueller,  102  111.  App.  268,  holding  that  an  instrument  is 
not  a  promissory  note  unless  payable  to  bearer  or  some  person  named  therein. 

^Sufficiency  of  the  designation  of  payee. 

Cited  in  Shaw  v.  Smith,  150  Mass.  166,  6  L.R.A.  348,  22  N.  E.  887,  uphold- 
ing a  note  which  was  payable  to  the  "estate"  of  a  certain  person,  deceased,  or 
other,  as  a  valid  promissory  note;  Thompson  v.  Rathbun,  18  Or.  202,  22  Pac. 
837,  holding  that  an  instrument  with  the  payee's  name  left  blank  is  not  a 
promissory  note  unless  filled  up  by  a  bona  fide  holder  with  his  own  name. 

Cited  in  reference  notes  in  64  A.  D.  186,  on  certainty  in  describing  payee  in 
note;  68  A.  D.  684,  on  requisite  certainty  of  designation  of  payee  in  promissory 
note;  32  A.  S.  R.  304,  on  certainty  of  payee  of  negotiable  note;  64  A.  D.  412, 
on  descriptio  personae  as  surplusage. 

Cited  in  note  in  64  A.  D.  157,  on  validity  of  note  made  payable  to  agent  for 
principal. 

Necessity  of  sworn  dental  pf  allegations  that  note  payable  in  another 
name  was  to  plaintiff. 

Cited  in  Edgerton  v.  Preston,  15  111.  App.  23,  holding  that  an  averment  that 
a  check  was  made  payable  to  the  order  of  the  plaintiffs  by  the  style  and  name 
of  the  ''Garden  City  Veneer  Mills,"  is  a  traversable  allegation  and  must  be 
denied  under  oath. 

61  AM.  DSC.  65,  CHICAGO  &  M.  R.  CO.  t.  PATCHIN,  16  UUL.  108. 
Dnty  of  landowner  to  erect  fences. 

Cited  as  changed  by  statute  in  Bulpit  v.  Matthews,  146  111.  346,  22  L.R.A.  65, 
34  N.  £.  625,  holding  by  virtue  of  a  statute  that  the  owner  of  land  can  re- 
cover  for  damage  which  was  occasioned  by  roaming  cattle,  even  though   his 
land  was  not  protected  by  a  fence. 
»  Dnty  as  to  fencing  railroad  property. 

Cited  in  Headen  v.  Rust,  39  111.  186,  distinguishing  between  the  duty  of  a 
landowner  to  fence  as  a  protection  against  animals  and  the  modification  as  to 
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railroads  or  account  of  public  convenience  which  prevents  them  from  fencing 
their  land  at  public  crossings;  Toledo,  W.  &  W.  R.  Co.  v.  Furgusson,  42  III 
449,  to  the  effect  that  there  is  a  distinction  between  the  duties  of  a  railroad 
and  a  private  individual  in  regard  to  the  fencing  of  their  property. 

Cited  in  reference  note  in  69  A.  D.  106,  on  duty  of  railroad  company  to  keep 
its  track   inclosed. 

Care  required  of  passenger  carriers. 

Cited  in  reference  notes  in  63  A.  D.  333,  on  care  required  of  carrier  of  pas- 
sengers; 71  A.  D.  243,  on  liability  of  passenger  carriers  only  where  their  negU- 
gence  is  proximate  cause  of  injury. 
Duty  of  property  owner  as  to  trespassing  animals. 

Cited  in  Noblesville  Gas  &  Improv.  Co.  v.  Teter,  1  Ind.  App.  322,  27  N.  R 
635,  holding  that  a  party  is  not  liable  for  an  injury  received  by  a  cow  while 
he  is  driving  her  from  his  property,  using  no  unnecessarily  violent  means. 
Degree  of  care  required  as  to  animals  on  railroad  right  of  way. 

Cited  in  Central  Military  Tract  R.  Co.  v.  Rockafellow,  17  111.  541,  refusing 
to  sustain  an  instruction  which  stated  that  a  railroad  was  bound  to  use  ordi- 
nary care  to  protect  stock  which  had  wandered  upon  its  track;  Union  P.  R. 
Co,  V.  Rollins,  5  Kan.  167,  holding  that  a  railroad  company  is  liable  for  injury 
to  cattle  allowed  to  run  on  a  railroad  only  in  case  of  the  most  gross  and 
wanton  negligence;  Little  Rock  &  Ft  S.  R,  Co.  v.  Trotter,  37  Ark.  593,  holding 
that  the  engineer  is  not  required  to  stop  a  train  or  slacken  its  speed  the  instant 
stock  is  discovered  on  the  track  where  there  is  reason  to  suppose  that  they 
will  leave  the  track;  Louisville  &  F.  R.  Co.  v.  Ballard,  2  Met.  (Ky.)  177,  holding 
that  it  is  the  duty  of  a  railroad  company  to  avoid  unnecessary  injury  to  animals 
straying  upon  the  road;  Stucke  v.  Milwaukee  &  M.  R.  Co.  Co.  9  Wis.  202,  holding 
that  where  cattle  accidentally  get  on  the  railroad  track  and  are  killed,  the  com- 
pany will  be  liable  if  they  are  wantonly  and  unnecessarily  destroyed. 

Cited  in  reference  notes  in  64  A.  D.  674,  on  railroad's  liability  for  injuries 
to  trespassing  animals;  75  A.  D.  212,  on  liability  of  railroad  company  for 
injury  to  animals  trespassing  on  track  \yhere  it  is  bound  to  fence  and  maintain 
cattle  guards;  66  A.  D.  574;  89  A.  D.  471,— on  railroad's  liability  for  killing 
animals  on  its  track;  71  A.  D.  336;  96  A.  D.  681,-— on  liability  of  railroad  com- 
pany for  killing  animals  trespassing  on  track. 

Cited  in  note  in  27  L.R.A.  187,  on  liability  of  railroad  company  for  wilful 
and  malicious  acts  of  servant. 

Disapproved  in  Washington  v.  Baltimore  &  O.  R.  Co.  17  W.  Va.  190,  holding 
the  railroad  company  liable  for  injury  to  cattle  on  the  track  where  by  the 
exercise  of  reasonable  care  the  injury  could  have  been  avoided. 

Cited  as  overruled  in  Chicago  &  N.  W.  R.  Co.  v.  Smedley,  65  DL  App.  644, 
holding  that  a  railroad  is  liable  for  a  failure  to  use  reasonable  care  to  avoid 
injury  to  trespassing  animals  after  the  discovery  of  their  presence  provided 
such  care  would  have  prevented  the  injury;  Shuman  v.  Indianapolis  ft  St  L. 
R.  Co.  11  111.  App.  472;  Illinois  C.  R.  Co.  v.  Middlesworth,  46  111.  494,— holding 
that  a  railroad  is  liable  for  the  killing  of  trespassing  stock  when  the  injury 
could  have  been  prevented  by  the  exercise  of  ordinary  care. 
—  On  unfeneed  track. 

Cited  in  Great  Western  R.  Co.  ▼.  Thompson,  17  IlL  131;  Illinoia  C.  R.  Co. 
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V.  Wren,  43  111.  77 ;  Illinois  C.  R,  Co.  v.  Reedy,  17  111.  580, — holding  a  railroad 
is  not  liable  for  the  destruction  of  stock  on  its  tracks  unless  its  servants  were 
guilty  of  gross  or  wilful  negligence  even  though  its  tracks  were  unenclosed; 
Galena  &  C.  Union  R.  Co.  v.  Jacobs,  20  111.  478,  to  the  same  effect;  Illinois  C.  R. 
Co.  V.  Phelps,  29  111.  447,  holding  a  railroad  which  is  not  required  to  fence  its 
road  is  only  liable  for  injuries  to  animals  which  are  caused  by  wilful  or  gross 
negligence. 

Cited  in  reference  note  in  69  A.  D.  106,  on  railroad  company's  liability  for 
injuries  to  trespassing  animals  where  no  fence  is  required  by  law. 
Burden  of  proving  negligence  in  killing  of  stbclc  on  railroad  traclc. 

Cited  in  Illinois  C.  R.  Co.  v.  Reedy,  17  111.  680,  holding  that  the  burden  of 
proof  is  on  the  plaintiff  to  show  negligence  in  an  action  against  a  railroad  to 
recover  for  the  destruction  of  stock  by  its  train;  Chicago,  R.  I.  &  P.  R.  Co.  v. 
Huggins,  4  Ind.  Terr.  194,  69  S.  W.  845,  holding  that  negligence  in  the  manage* 
ment  and  running  of  a  train  is  not  made  out  by  proof  of  the  killing  of  stock 
by  it;  Atchison,  T.  &  S.  F.  R.  Co.  v.  Walton,  3  N.  M.  530,  9  Pac.  351;  Walsh  v. 
Virginia  &  T.  R.  Co.  8  Nev.  110, — holding  that  the  mere  killing  of  a  domestic 
animal  by  a  railroad  train  is  not  evidence  of  negligence;  Walsh  v.  Virginia  & 
T.  R.  Co.  8  Nev.  110,  holding  that  in  railroad  cases  it  is  necessary  to  show 
negligence  to  sustain  an  action  for  damages  for  injury  to  stock;  Atchison,  T. 
A  S.  F.  R.  Co.  V.  Betts,  10  Colo.  431,  15  Pac.  821,  to  point  that  fact  of  killing 
of  valuable  animal  by  railroad  company  is  not  prima  facie  evidence  of  negligence. 

Cited  in  reference  notes  in  70  A.  D.  223,  as  to  how  far  negligence  will  be 
presumed  from  fact  of  injury;  68  A.  S.  R.  929,  on  presumption  of  negligence 
from  killing  of  stock  on  railroad  track. 

Cited  in  notes  in  68  A.  R.  704,  on  presumption  of  negligence  of  railroad  com- 
pany from  fact  of  killing  of  animal;  2  L.R.A.  821,  on  effect  of  happening  of 
accident  to  establish  negligence;  16  L.R.A.  39,  on  presumption  of  negligence 
against  railroad  company  from  injury  to  live  stock. 

Title  acquired  in  railroad  right  of  way. 

Cited  in  Walker  v.  Illinois  C.  R.  Co.  215  111.  610,  74  N.  E.  812,  holding  that  a 
grant  of  a  right  of  way  to  a  railroad  is  absolute  for  the  purposes  for  which  it  was 
conveyed  so  long  as  it  is  used  for  those  purposes,  even  though  the  language 
fails  to  convey  a  fee;  Illinois  C.  R.  Co.  v.  Houghton,  126  111.  233,  9  A.  S.  R.  581, 
1  L.R.A.  213,  18  N.  E.  301,  holding  that  a  similar  conveyance,  though  not 
conveying  a  fee,  will  operate  to  convey  a  right  of  possession  which  will  be  wholly 
inconsistent  with  any  subsequent  possession  by  the  grantor  for  grazing 
purposes;  Illinois  C.  R.  Co.  v.  Houghton,  126  111.  233,  9  A.  S.  R.  581,  1  L.R.A.  213, 
18  N.  E.  301  (dissenting  opinion),  contending  that  the  doctrine  that  the  interest 
of  a  railroad  in  its  right  of  way  is  a  sort  of  ownership  in  fee  is  too  broadly 
stated;  Edgerton  v.  Huff,  26  Ind.  36,  to  the  proposition  that  a  railroad  com- 
pany is  entitled  to  the  exclusive  use  of  the  track ;  Uhl  v.  Ohio .  River  R.  Co. 
51  W.  Va.  106,  41  S.  E.  340  (dissenting  opinion),  maintaining  that  the  pos- 
session of  a  railroad  in  the  right  of  way  is  as  absolute  as  if  it  owned  the  land 
in  fee;  Vermilya  v.  Chicago,  M.  &  St.  P.  R.  Co.  66  Iowa,  606,  65  A.  R.  279, 
■24  N.  W.  234,  holding  that  a  deed  conveying  land  to  a  railroad  company  "for 
all  purposes  connected  with  the  construction,  use  and  occupation  of  said  rail- 
road," did  not  confer  on  the  railroad  the  right  to  take  sand  from  the  right  of 
-way  lo  construct  a  roundhouse. 
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Cited  in  reference  notes  in  66  A.  D.  574,  on  exclusive  right  of  railroad  eom- 
pany  to  use  of  land  taken  for  its  road;  93  A.  D.  730,  on  interest  acquired  by 
condemnation  of  right  of  way. 

Cited  in  note  in  3  L.R.A.  176,  on  title  to  land  taken  for  public  use. 

Contributory  negligence  as  defense. 

Cited  in  Chicago  City  R.  Co.  v.  Canevin,  72  111.  App.  81,  holding  that  there 
can  be  no  recovery  for  injuries  if  the  plain tiflTs  negligence  contributed  in  any 
degree  to  the  injury;  Bellefontaine  R.  Co.  v.  Hunter,  33  Ind.  335,  5  A.  R.  201, 
to  same  effect;  Jackson  v.  Chicago  &,  N.  W.  R.  Co.  36  Iowa,  451,  holding  that  a 
party  is  not  liable  for  n^ligence  unless  the  injury  complained  of  is  caused  by 
such  negligence;  Calumet  Iron  &  Steel  Co.  v.  Martin,  115  III.  358,  3  N.  E.  456, 
holding  that  there  can  be  no  recovery  for  negligence  as  a  general  rule  unless 
the  plaintiff  alleges  and  proves  that  he  was  exercising  due  or  ordinary  care  at 
•the  time  of  his  injury;  Chicago  City  R,  Co.  v.  McDonough,  125  III.  App.  223 
(dissenting  opinion),  contending  the  plaintiff's  intestate  was  guilty  of  negli- 
gence which  contributed  to  his  injury  so  as  to  bar  a  recovery;  Illinois  C.  R. 
Co.  V.  Goodwin,  30  111.  117,  holding  that  negligence  on  the  part  of  the  plain- 
tiff in  an  action  to  recover  for  injuries  to  stock  will  render  a  defendant  rail- 
road liable  only  for  gross  negligence  which  implies  a  wilful  injury. 

Cited  in  reference  notes  in  63  A.  D.  333,  on  contributory  negligence  as  affecting 
right  to  recover  for  injury;  64  A.  D.  675,  on  contributory  negligence  relieving  de- 
fendant; 64  A.  D.  771,  on  contributory  negligence  affecting  injured  passenger'^ 
right  of  recovery;  67  A.  D.  327,  on  doctrines  of  negligence  and  contributory 
negligence  as  applied  to  railroad  companies;  71  A.  D.  239,  on  right  of  person 
guilty  of  contributory  negligence  proximately  causing  injury  to  recover;  7S 
A.  D.  328,  on  contributory  negligence  as  bar  to  recovery  of  damages;  82  A.  1>. 
540,  on  effect  of  mutual  negligence  upon  rights  of  parties  to  recover  for  in- 
juries; 19  A.  S.  R.  179,  on  contributory  negligence  in  permitting  animals  on 
railway  track. 

Cited  in  notes  in  53  A.  D.  388,  on  effect  of  contributory  negligence  of  party 
injured  on  his  right  of  action ;  56  A.  D.  474,  on  contributory  negligence  of  plain- 
tiff defeating  action. 

Limited  in  Galena  &  C.  Union  R.  Co.  v.  Jacobs,  20  111.  478;  Chicago,  B.  t 
Q.  R.  Co.  v.  Dougherty,  12  111.  App.  181, — holding  that  slight  negligence  of  the 
plaintiff  which  contributed  to  the  injury  will  not  bar  a  recovery  provided  the 
negligence  of  the  defendant  also  contributed  to  the  injury  and  was  gross  in 
comparison  with  that  of  the  plaintiff. 
Speed  and  panctaality  in  running  trains. 

Cited  in  New  Orleans,  J.  &  G.  N.  R.  Co.  v.  Allbritton,  38  Miss.  242,  76  A.  D. 
98,  holding  that  speed  in  the  transit  and  punctuality  in  the  arrival  of  trains 
are  required  and  are  lawful. 
Duty  of  owner  of  cattle. 

Cited  in  reference  notes  in  72  A.  D.  720,  on  rights  and  obligations  of  rail- 
road and  cattle  owner;  73  A.  D.  562,  as  to  where  common-law  rule  requiring 
owner  to  keep  beast  within  his  own  close  is  in  force;  73  A.  D.  562,  as  to 
whether  owner  of  animals  is  guilty  of  negligence  in  permitting  them  to  run  at 
large;  96  A.  D.  680,  on  liability  of  owner  of  trespassing  cattle  who  fails  to 
keep  them  on  his  own  land. 
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61  AM.  DSC.  78,  BATES  t.  PRICKET,  5  INB.  22. 
Presumption  as  to  contract  of  endorsement. 

Cited  in  Dawson  v.  Vaughan^  42  Ind.  395,  holding  that  undated  indorsements 
are  presumed  to  be  made  at  date  of  note;  Rosenthal  v.  Rambo,  28  Ind.  App. 
265,  62  N.  E.  637,  holding  that  note  indorsed  in  blank  will  be  presumed  to  have 
been  transferred  on  day  of  its  date. 
How  long  presumption  remains  available. 

Cited  in  Adams  v.  Slate,  87  Ind.  573,  holding  that  presumption  remains 
available  to  party  in  whose  favor  it  arises  until  overcome  by  opposing  evidence 
or  countervailing  presumption;  Munice  Nat.  Bank  v.  Brown,  112  Ind.  474,  14 
N.  E.  358,  holding  that  presumption  in  favor  of  official  acts  of  notary  makes 
out  prima  facie  case  which  stands  until  overthrown;  Briggs  v.  Fleming,  112 
Ind.  313,  14  N.  E.  86,  holding  that  presumption  that  mortgage  was  executed 
and  delivered  on  day  of  its  date  stands  unless  removed  by  proof;  Hilgenberg  v. 
Northup,  134  Ind.  92,  33  N.  E.  786,  holding  same  as  to  presumption  that  one 
having  color  of  title  to  land  made  improvements  thereon  in  good  faith;  Old 
Nat.  Bank  v.  Findley,  131  Ind.  226,  31  N.  E.  62,  holding  same  as  to  presump- 
tion that  grantee  of  one  conveying  in  fraud  of  creditors  acted  in  good  faith; 
Louisville,  N.  A.  &  C.  R.  Co.  v.  Thompson,  107  Ind.  442,  67  A.  R.  120,  8  N.  E. 
18,  holding  that  where  another's  pass  was  found  in  pocket  of  one  killed  while  a 
passenger,  burden  is  on  company  to  show  he  was  trying  to  ride  on  it;  Cleve- 
land, C.  C.  &  I.  R.  Co.  V.  Newell,  104  Ind.  264,  64  A.  R.  312,  3  N.  E.  836,  holding 
that  where  passenger  proves  he  was  injured  by  car's  leaving  track  because  of 
broken  rail,  company  must  show  that  accident  was  not  preventable  by  use 
of  human  skill,  prudence,  and  foresight;  Steinkuehler  v.  Wempner,  169  Ind.  164, 
16  L.R.A.(N.S.)  673,  81  N.  W.  482,  holding  general  presumption  of  sanity  suf- 
ficient to  make  out  prima  facie  case  for  proponents  of  will  in  proving  their 
testator  sane;  Pedigo  v.  Grimes,  113  Ind.  148,  13  N.  E.  700,  holding  that  be- 
fore voters  can  be  compelled  to  make  disclosures  presumption  that  they  acted 
lawfully  must  be  first  overcome;  Williams  v.  Fourth  Nat.  Bank,  16  Okla.  477, 
2  L.R.A.(N.S.)  334,  82  Pac.  496,  6  A.  &  E.  Ann.  Cas.  970,  holding  that  statu- 
tory presumption  not  intended  to  be  conclusive  may  be  rebutted. 

Cited  in  reference  notes  in  91  A.  D.  126,  on  rule  that  presumption  is  available 
until  overcome  by  evidence;  97  A.  D.  530,  on  presiunption  standing  until  over- 
come by  proof. 

61  AM.  DEC.   74,  GRANT  v.  liEXINGTON  F.  L.  A  M.  INS.  CO.  5  IND. 
23. 

lilmitatton  clause  in  insurance  contracts. 

Cited  in  Amesbury  v.  Bowditch  Mut.  F.  Ins.  Co.  6  Gray,  696,  holding  pro- 
vision in  by-laws  of  mutual  insurance  company  that  actions  on  policies  must  be 
brought  within  four  months  after  determination  of  loss,  valid;  Eagle  Ins.  Co. 
V.  Lafayette  Ins.  Co.  9  Ind.  443,  applying  contrary  principle;  Brown  v.  Roger 
Williams  Ins.  Co.  6  R.  I.  394,  holding  policy  of  insurance  providing  in  effect 
that  no  suit  should  be  brought  thereon  after  expiration  of  twelve  months  from 
time  of  loss,  valid;  Mickey  v.  Burlington  Ins.  Co.  36  Iowa,  174,  14  A.  R,  494, 
holding  insurer  estopped  to  plead  delay  on  assured's  part  where  it  promised 
to  consider  proofs  submitted  and  notify  assured  of  its  conclusions  thereon; 
Hartford  F.  Ins.  Co.  v.  Amos,  98  Ga.  533,  25  S.  E.  576,  holding  failure  to  sue  on 
Am.  Dec.  Vol.  VIII.— 73. 
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policy  within  time  allowed  excused  where  delay  was  procured  by  insurer; 
Fullan  V.  New  York  Union  Ins.  Co.  7  Gray.  61,  66  A.  D.  462;  Merchante  Mut 
Ins.  Co.  V.  Lacroix,  35  Tex.  249,  14  A.  R.  370  (dissenting  opinion ),— upon 
same  point;  Steel  v.  Phenix  Ins.  Co.  2  C.  C.  A.  463,  7  U.  S.  App.  325,  51  Fed. 
715;  St.  Paul  F.  &  M.  Ins.  Co.  v.  McGregor,  63  Tex.  399,— holding  action  not 
barred  by  failure  to  sue  within  time  allowed  by  policy  if  delay  waa  caused  by 
agent's  promise  that  loss  would  be  paid;  Thompson  v.  Phenix  Ins.  Co.  136  U.  S. 
287,  34  L.  ed.  408,  10  Sup.  Ct.  Rep.  1019;  Mickey  v.  Burlington  Ins.  Co.  35 
Iowa,  174,  14  A,  R.  494;  Martin  v.  State  Ins.  Co.  44  N.  J.  L.  485,  43  A  R. 
397, — holding  that  if  insurer  delay  assured's  action  by  holding  out  hope  of 
amicable  adjustment  he  cannot  take  advantage  of  such  delay;  Dwelling  House 
Ins.  Co.  V.  Brodie,  52  Ark.  11,  4  L.R.A.  458,  11  S.  W.  1016,  holding  HmiUtion 
clause  in  policy  followed  by  clause  against  waiver  of  any  of  policy's  conditions 
unless  expressed  in  writing,  waived  where  company  so  acted  as  to  induce  as- 
sured to  believe  loss  would  be  adjusted  without  suit. 

Cited  in  reference  notes  in  66  A.  D.  464,  on  validity  of  limitation  in  policy 
as  to  time  within  which  suit  may  be  brought;  86  A.  D.  371,  on  validity  of  con- 
ditions in  insurance  policy  which  require  as  prerequisite  of  recovery  that  action 
be  broughl  thereon  in  limited  time;  25  A.  R.  107,  as  to  what  excuses  com- 
pliance with  clause  in  insurance  contract  limiting  time  of  commencing  action 
thereon. 

Cited  in  note  in  8  L.R.A.  769,  on  rights  under  insurance  policy  limiting  right 
of  action  to  period  less  than  that  of  statute  of  limitations. 
liiberal  construction  in  favor  of  assured. 

Cited  in  Wright  v.  Sun  Mut.  Ins.  Co.  Fed.  Cas.  No.  18,095,  to  point  that 
contracts  of  insurance  are  to  be  construed  liberally;  Mark  v.  ^tna  Ins.  Co. 
29  Ind.  390,  to  point  that  exceptions  are  to  be  strictly  construed  against 
underwriters;  Supreme  Tent,  K.  of  M.  v.  Volkert,  25  Ind.  App.  627,  57  X.  E. 
203,  holding  that  where  by-law  of  fraternal  insurance  company  and  certificate 
of  membership  conflict,  a  construction  favorable  to  insured  will  be  made. 

Cited  in  reference  notes  in  72  A.  D.  331,  on  construing  exceptions  in  fire  in- 
surance policy  strictly  against  insurer;  75  A.  D.  563,  on  liberal  construction 
of  insurance  policies  in  favor  of  assured;  80  A.  D.  579,  on  interpretation  of 
contract  of  insurance;  89  A.  D.  466,  on  liberal  construction  of  insurance  policies 
in  favor  of  insured;  93  A.  D.  298,  on  rules  for  construing  insurance  contract. 

Cited  in  note  in  14  E.  R.  C.  44,  on  construction  of  general  terms  describing 
the  adventure  insured  in  contract  of  insurance. 
Grounds  for  avoiding  policy. 

Cited  in  Stout  v.  Commercial  Union  Assur.  Co.  11  Biss.  309,  12  Fed.  554, 
holding  policy  covering  stock  of  wholesale  groceries  not  avoided  because  quantity 
of  saltpeter  was  carried  though  printed  stipulation  in  policy  provided  it  should 
be  void  if  assured  kept  any  such  article;  Phoenix  Ins.  Co.  v.  Benton,  87  Ind. 
132,  holding  that  misstatement  in  application  for  insurance  as  to  amount  of 
prior  insurance  renders  policy  void  from  beginning;  Continental  Ins.  Co.  v. 
Vanlue,  126  Ind.  410,  10  L.R.A.  843,  26  N.  E.  119,  holding  mortgage  upon 
property  conditioned  to  secure  maintenance  for  mortgagee  and  which  is  to  be 
operative  only  when  snch  maintenance  is  not  furnished,  an  incumbrance  within 
meaning  of  insurance  policy  providing  that  incumbrances  upon  property  shall 
avoid  policy;  Peoria  Marine  &  F.  Ins.  Co.  v.  Walser,  22  Ind.  73,  holding  it 
essential  to  recovery  that  provision  in  marine  policy  requiring  master  and  crew 
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to  repair  to  Dearest  magistrate  and  make  statement  of  loss  be  complied  with 
and  fact  that  they  did  not  know  ship  wais  insured  unavailing. 

Cited  in  reference  notes  in  71  A.  D.  515,  on  necessity  that  vessel  be  officered 
and  manned  while  in  port  to  render  her  seaworthy;  79  A.  D.  547,  on  necessity 
that  warranty  in  insurance  policy  be  strictly  fulfilled;  86  A.  D.  371,  on  effect  of 
breach  of  warranty  on  insurance  policy. 

Waiver  of  conditions  In  policy. 

Cited  in  Behler  v.  German  Mut.  F.  Ins.  Co.  68  Ind.  347,  holding  requirement 
that  premium  note  be  first  paid  waived  by  insurer's  delivering  policy  to  as- 
sured; German-American  Ins.  Co.  v.  Yeagley,  163  Ind.  651,  71  N.  E.  897,  2  A. 
&  E.  Ann.  Cas.  275,  holding  that  recovery  can  be  had  on  policy  of  insurance 
on  personalty  requiring  waiver  of  its  conditions  to  be  in  writing  and  which  con- 
tained condition  that  it  was  to  be  void  if  property  were  incumbered,  where 
insurer  issued  policy  and  accepted  premium  knowing  of  the  incumbrance; 
Harris  v.  Iron  City  Mut  F.  Ins.  Co.  3  Lack.  L.  News,  258,  holding  that  assur- 
ances of  local  agent  and  special  agent  who  adjusted  loss  that  loss  would  be  paid 
without  suit  was  waiver  of  limitation  clause. 

Cited  in  reference  notes  in  66  A.  D.  464,  on  estoppel  to  set  up  stipulation  in 
policy  limiting  time  for  suit;  23  A.  S.  R.  618,  on  waiver  of  condition  in  policy 
as  to  time  of  instituting  suit. 

Cited  in  note  in  9  L.R.A.(N.S.)  656,  on  waiver  of  short-limitation  period  in 
insurance  policy  by  efforts  at  compromise  extending  beyond  its  termination. 

How  far  local  castoms  are  operative. 

Cited  in  Rastetter  v.  Reynolds,  160  Ind.  133,  66  N.  E.  612,  holding  that  com- 
mercial usages  to  affect  contracts  need  not  be  coextensive  with  state;  Traders' 
Ins.  Co.  v.  Dobbins,  114  Tenn.  227,  86  S.  W.  383,  holding  custom  of  hardware 
dealers  of  particular  locality  to  keep  dynamite  in  stock  binding  on  insurer. 

Cited  in  reference  note  in  86  A.  D.  600,  on  usage  as  affecting  construction  of 
contract  of  insurance. 

Distinguished  in  Harper  v.  Pound,  10  Ind.  32,  holding  local  usage  that  "to 
clear"  land  meant  the  removing  of  timber  eighteen  inches  and  under  not  provable. 
Insurance  company's  liability  under  exemption  In  policy. 

Cited  in  reference  note  in  88  A  D.  248,  on  insurance  company's  liability 
under  exemption  in  policy. 

61   AM.  DEC.  81,  ADDINGTON  v.  WIIiSON,  5  IND.   137. 
Continuation  of  term  of  court. 

Cited  in  reference  note  in  61  A.  D.  95,  on  continuation  of  term  of  court 

Mental   capacity  to  make  will. 

Cited  in  Kingsbury  v.  Whitaker,  32  La.  Ann.  1055,  36  A.  R.  278,  to  point 
that  one  may  have  capacity  to  make  will  though  he  be  given  over  to  eccen- 
tricities of  conduct;  Coryell  v.  Stone,  62  Ind.  307,  sustaining  will  attacked  on 
ground  that  testator  lacked  te8tamei\tary  capacity  and  was  subjected  to  undue 
influence;  Re  Vedder,  6  Dem.  92,  holding  fact  that  aged  testator  believed  in 
witchcraft,  talked  of  buried  treasures  and  exhibited  other  eccentricities,  does 
not  necessarily  incapacitate  her  from  making  will;  Wait  v.  Weatfall,  101  Ind. 
648.  68  N.  E.  271,  holding  that  one's  insane  delusions  respecting  hidden 
treasure  do  not  affect  his  testamentary  capacity  unless  they  influence  him  in 
disposing  of  his  property;  Durham  v.  Smith,  120  Ind.  463,  22  N.  E.  333,  hold- 
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ing  instruction  that  one  of  "unsound"  mind  is  incapable  of  making  will  whether 
or  not  such  imsoimdness  affects  disposition  of  property,  erroneous;  citing 
annotation  also  on  this  point. 

Cited  in  reference  notes  in  62  A  D.  422,  as  to  what  constitutes  testamentary 
capacity;  62  A.  D.  422,  on  disinheriting  child  as  showing  want  of  testamentary 
capacity;  71  A.  D.  153,  on  insanity,  imbecility,  or  dotage  to  invalidate  will; 
84  A.  D.  240,  on  testator's  disherison  of  relatives  as  evidence  of  mental  in- 
capacity; 90  A.  D.  689,  on  sufficiency  of  extreme  old  age  to  render  testator 
incompetent;  44  A.  S.  R.  687,  on  effect  of  insane  delusions  on  testamentary 
capacity. 

Cited  in  notes  in  12  L.K.A.  162,  on  insane  delusions  affecting  testamentary 
capacity;  16  L.R.A.  677,  on  belief  in  spiritualism,  witchcraft,  etc.,  as  affect- 
ing capacity  to  make  will  or  deed. 

—  To  make  contracts. 

Cited  in  Johnson  v.  Johnson,  10  Ind.  387,  holding  one  who  believes  his  wife  to 
be  bewitched  not  necessarily  incompetent  to  make  contracts. 

—  To  commit  crime. 

Cited  in  Goodwin  v.  State,  96  Ind.  550,  to  point  that  fact  that  one  suffers 
from  delusions  does  not  necessarily  relieve  him  from  criminal  responsibility 
for  his  acts. 

Limits  upon  power  to  dispose  of  property  by  will. 

Cited  in  Noel  v.  Ewing,  9  Ind.  37,  to  point  that  father  may  entirely  disin- 
herit his  children;  Dean  v.  Lyon,  8  Ind.  71,  holding  that  husband  may  dispose 
by  will  of  all  his  personal  estate  except  what  statute  expressly  gives  to  widow. 

Wliat  are  insane  delusions. 

Cited  in  notes  in  63  A.  S.  R.  91-92,  on  insane  delusions;  37  L.R.A.  272,  273, 
on  belief  in  witchcraft  as  insane  delusion. 

61  AM.  DEC.  85,  PERSONS  v.  McKIBBEN,   5  IND.   261. 

Ratification  of  acts. 

Cited  in  Lyons  v.  Wait,  51  N.  J.  Eq.  60,  26  Atl.  334,  holding  that  subsequeit 
ratification  gives  agency  force  and  effect  of  original  express  authority;  Schneck 
V.  Jeffersonville,  152,  Ind.  204,  52  N.  E.  212,  holding  that  legislature  may  legtlixe 
town's  unauthorized  bond  issue  and  validate  it  ab  initio;  Johnston  v.  Milwaukee 
A  W.  Invest.  Co.  49  Neb.  68,  68  N.  W.  383,  holding  it  competent  for  defendant 
in  replevin  to  show  that  subsequent  to  suit  brought  plaintiff  ratified  his  agent's 
unauthorized  sale. 

Cited  in  reference  notes  in  63  A.  D.  704;  69  A.  D.  272, — on  effect  of  ratifi- 
cation of  agent's  act;  71  A.  D.  692,  on  ratification  of  acts;  86  A.  D.  158,  on 
ratification  of  unauthorized  acts;  12  A.  S.  R.  134,  on  ratification  of  un- 
authorized act  made  during  pendency  of  an  action ;  27  A.  S.  R.  640,  on  ratification 
of  agent's  unauthorized  act. 

Cited  in  note  in  5  A.  S.  R.  114,  on  effect  of  ratification  of  contract 

Disapproved  in  Graham  v.  Williams,  114  Ga.  716,  40  S.  E.  790,  holding  that 
one  cannot  after  institution  of  suit  deprive  defendant  of  his  defense  thereto  by 
having  third  party  ratify  insufficient  deed  previously  executed  by  agent  citing 
annotation  also  on  this  point. 
Effect  of  admission  of  immaterial  evidence. 

Cited  in  Phipps  v.  Hully,  18  Nev.  133,  1  Pac.  669,  refusing  to  reverse  judg- 
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ir.cnt  tocau.<?c  of  admission  of  improper  evidence,  not  prejudicial  to  complain- 
ant 

Cited  in  reference  notes  in  63  A.  D.  434,  on  nonprejudicial  error  as  ground 
for  reversal;  81  A.  D.  213,  on  errors  not  prejudicial,  insufficient  ground  for 
new  trial. 

Right  of  action  where  special  contract  not  compiled  with. 

Cited  in  Adams  v.  Cosby,  48  Ind.  163,  holding  that  one  not  complying  strictly 
with  terms  of  special  contract  may  recover  upon  implied  contract  to  extent 
that  contractee  is  benefited. 

Cited  in  notes  in  19  A.  D.  277,  on  quantum  meruit  under  special  contract; 
68  A.  D.  622,  on  apportionment  of  contracts  and  recovery  for  part  performance 
thereof. 

Distinguished  in  Eyser  v.  Weissgerber,  2  Iowa,  463,  holding  that  one  declar- 
ing on  special  contract  with  terms  of  which  he  has  not  complied  cannot  recover 
as  upon  common  counts. 

61  AM.  DEC.  90,  WRIGHT  v.  STATE,  5  IND.  290. 
What  constitates  former  jeopardy. 

Cited  in  Re  McClaskey,  2  Okla.  668,  37  Pac  854,  holding  that  jeopardy  does 
not  attach  until  one  is  placed  on  trial  before  court  of  competent  jurisdiction; 
Coleman  v.  Tennessee,  97  U.  S.  609,  24  L.  ed.  1118  (dissenting  opinion),  upon 
point  that  one  is  not  put  in  jeopardy  if  term  of  court  comes  to  end  before  trial 
is  finished;  Morgan  v.  State,  13  Ind.  216,  holding  prisoner  entitled  to  discharge 
where  pending  trial  court  made  void  order  of  adjournment  and  thereafter  jury 
returned  verdict  of  guilty;  Logg  v.  People,  8  111.  App;  99,  holding  where  judg- 
ment of  guilty  upon  second  coimt  in  indictment  was  reversed  on  appeal  and 
second  trial  resulted  in  verdict  of  guilty  on  first  count  such  second  verdict  a 
nullity;  Hensley  v.  State,  107  Ind.  687,  8  N.  E.  692,  to  point  that  where  state 
against  defendant's  objection  and  after  trial  begun  dismisses  one  count  in  in- 
dictment it  may  have  retrial  on  other  count  substantially  similar  to  former. 

Cited  in  reference  note  in  77  A.  D.  696,  on  plea  of  once  in  jeopardy. 

Cited  in  note  in  1  L.R.A.  451,  as  to  when  jeopardy  attaches. 

—  Discharge  of  jury  generally. 

Cited  in  Gillespie  v.  State,  168  Ind.  298,  80  N.  E.  829,  holding  that  jeopardy 
attaches  when  accused  is  given  in  charge  to  regular  jury  on  legal  indictment  and 
jury  is  unnecessarily  discharged;  People  v.  Webb,  38  Cal.  467,  to  point  that 
discharge  of  jury  duly  sworn  and  impanelled  for  any  cause  within  control  of 
court  operates  as  acquittal  of  one  placed  on  trial  before  it  upon  valid  indict- 
ment; Joy  V.  State,  14  Ind.  139,  holding  that  improper  discharge  of  jury  after 
one  has  been  placed  on  trial  before  it  upon  valid  indictment  operates  as 
acquittal;  State  v.  Calendine,  8  Iowa,  288,  holding  that  court's  dismissing  in- 
dictment and  discharging  jury  upon  state's  witness  being  objected  to  because 
his  name  was  not  endorsed  on  indictment  bars  subsequent  prosecution;  Pizano 
V.  State,  20  Tex.  App.  139,  54  A.  R.  611,  holding  further  prosecution  barred 
where  state  as  trial  was  about  to  begin  asked  for  postponement  because  of 
absence  of  witnesses  and  court  against  defendant's  objection  discharged  jury; 
State  V.  Nelson,  19  R.  I.  467,  61  A.  S.  R.  780,  33  L.R.A.  659,  34  Atl.  990,  hold- 
ing that  discharge  of  jury  against  defendant's  objection  merely  upon  informa- 
tion communicated  by  telephone  to  court  officer  that  juror  was  sick  bars  further 


Digitized  by  LjOOQiC 


61  AM.  DEC]  NOTES  ON  AMERICAN  DECISIONS.  115S 

prosecution;  Whitten  v.  State,  61  Miss.  717,  holding  that  court's  discharging 
jury  at  close  of  term  without  consent  of  accused  bars  subsequent  prosecution 
where  it  appeared  it  had  power  to  continue  case;  Nolan  v.  State,  55  Ga.  521,  21 
A.  R.  281,  holding  that  where  jury  were  discharged  during  prisoner'b  involun- 
tary absence  after  finding  him  guilty  and  thereafter  verdict  was  set  aside  for 
such  error  he  may  plead  such  matter  in  bar  of  further  prosecution;  Cheadle  v. 
State,  110  Ind.  301,  59  A.  R.  199,  11  N.  E.  426,  as  to  whether  discharge  of 
jury  pending  trial  because  accused  absented  himself  operates  as  acquittal; 
Adams  v.  State,  99  Ind.  244,  holding  accused  entitled  to  be  discharged  where 
after  jury  was  sworn  and  juror's  incompetency  in  not  being  freeholder  was  dis- 
closed, court  discharged  jury  though  accused  declined  to  have  any  change 
made;' Ex  parte  Ulrich,  42  Fed.  587,  holding  one  put  jeopardy  where  after  trial 
began  judge  adjourned  case  to  take  up  another  and  on  adjournment  day  dis- 
charged jury  because  he  was  ill;  citing  annotation  also  on  this  point;  Hovey 
V.  Sheffner,  16  Wyo.  254,  125  A.  S.  R.  1037,  15  L.R.A.{N.S.)  227,  93  Pac,  305, 
holding  that  discharge  of  jury  on  Sunday  will  not  entitle  one  subsequently  com- 
mitted for  further  trial  to  be  discharged  on  habeas  corpus. 

Cited  in  reference  notes  in  72  A.  D.  201,  on  whether  discharge  of  jury  in 
criminal  case  equivalent  to  acquittal;  91  A.  D.  778,  on  effect  of  unnecessary 
discharge  of  jury  in  criminal  case;  38  A.  S.  R.  151,  on  wrongful  discharge  of 
jury  as  acquittal;  3  A.  S.  R.  215,  on  when  discharge  of  jury  with  consent  of 
accused  discharges  from  indictment. 

—  Discharge  for  inability  to  agree. 

Cited  in  Ex  parte  Maxwell,  11  Nev.  428,  holding  that  jury's  inability  to  agree 
may  be  ground  for  its  discharge;  State  v.  Walker,  26  Ind.  346,  holding  that 
where  jury  were  discharged  against  prisoner's  objection  for  inability  to  agree 
after  being  out  nineteen  hours  second  trial  may  be  had;  State  v.  Nelson,  26 
Ind.  366,  holding  same  where  jury  were  out  seventy-two  hours;  Powell  v.  State, 
17  Tex.  App.  345,  holding  discharge  of  jury  after  being  out  without  agreement 
for  three  hours  and  half  tantamount  to  acquittal;  Miller  v.  State,  8  Ind.  325, 
holding  that  court's  discharging  jury  without  prisoner's  consent  because  of 
their  inability  to  agree  after  being  out  twelve  hours  operates  as  acquittal; 
Reese  v.  State,  8  Ind.  416,  applying  same  rule  where  jury  were  discharged  on 
last  day  of  term;  Ex  parte  McLaughlin,  41  Cal.  211,  10  A.  R.  272,  holding  one 
not  entitled  to  discharge  on  habeas  corpus  because  jury  impanelled  to  try  him 
was  discharged  by  court  against  his  will  because  of  its  inability  to  agree  on 
verdict;  Ex  parte  Tice,  32  Or.  179,  49  Pac.  1038,  releasing  prisoner  upon  habeas 
corpus  where  on  Sunday  jury  before  which  he  was  tried  was  discharged  for  in- 
ability to  agree  and  accused  committed  to  sheriff^s  custody. 

Cited  in  note  in  11  L.R.A. (N.S.)  180,  on  how  long  a  jury  will  be  permitted 
to  deliberate  before  ordering  a  mistrial. 

Distinguished  in  Morgan  v.  State,  12  Ind.  448,  holding  that  order  of  adjourn- 
ment to  day  in  vacation  made  upon  jury's  reporting  their  inability  to  agree  void 
where  six  hours  of  term  yet  remained. 
Wliat  reviewable  on  habeas  corpus. 

Cited  in  Farmer  v.  Lewis,  92  Ind.  444,  47  A.  R.  153,  holding  that  one's  guilt 
or  innocence  cannot  be  inquired  into  in  habeas  corpus  proceedings. 
Kfght  to  discharge  on  habeas  corpus. 

Cited  in  Smith  v.  Hess,  91  Ind.  424,  holding  judgment  of  court  of  competent 
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jurisdiction  valid  on  its  face  and  valid  commitment  under  it,  an  unanswerable 
return  to  writ  of  habeas  corpus;  Koepke  v.  Hill,  167  Ind.  172,  87  A.  S.  R.  101, 
60  N.  £.  1039,  holding  that  writ  of  habeas  corpus  will  not  lie  to  release  one  held 
under  conviction  by  justice  for  violating  unconstitutional  ordinance;  Re  Ma- 
iiany,  29  Colo.  442,  68  Pac.  236,  denying  writ  of  habeas  corpus  to  one  remanded 
for  new  trial  inhere  trial  court  over  his  objection  set  aside  jury's  verdict  finding 
him  guilty:  Wright  v.  State,  7  Ind.  324,  holding  that  remedy  of  one  improperly 
held  after  being  put  on  trial  and  jury  discharged  is  not  by  habeas  corpus  but  by 
motion  in  court  where  indictment  is  pending;  Gillespie  v.  Rump,  163  Ind.  457, 
72  N.  E.  138;  Ex  parte  Phillips,  7  Kan.  48;  State  ex  rel.  Noonan  v.  Hennepin 
County,  24  Minn.  87;  Ex  parte  Maxwell,  11  Nev.  428, — to  same  effect;  Went- 
worth  V.  Alexander,  66  Ind.  39,  to  same  point. 

Distinguished  in  Re  Crow,  60  Wis.  349,  19  N.  W.  713,  holding  that  court  com- 
missoner  may  issue  writ  of  habeas  corpus  and  discharge  one  held  after  expiration 
of  term  fixed  by  his  sentence;  Miller  v.  Snyder,  6  Ind.  1,  holding  that  where  one 
was  committed  to  jail  by  court  acting  within  its  jurisdiction  and  was  thereafter 
tried  and  committed  to  state  penitentiary  by  court  acting  without  its  jurisdic- 
tion, it  is  proper  upon  habeas  corpus  to  direct  that  prisoner  be  taken  from  peni- 
tentiary and  confined  in  jail. 

Court  to  wlilch  application  for  habeas  corpus  made. 

Cited   in   Re  Executive   Communication,   14   Fla,  289,  to   point  that  one   im- 
properly held  in  confinement  after  jury  is  discharged  before  verdict  must  apply 
for  relief  to  court  in  which  indictment  is  pending. 
Kight  to  continue  trial  beyond  term. 

Cited  in  Bridgewater  v.  Bridgewater,  62  Ind.  82,  holding  that  trial  commenced 
during  term  may  be  continued  beyond  it  if  necessary  to  complete  trial. 

Continuing  of  statute  In  force. 

Cited  in  Opp  v.  Ten  Eyck,  99  Ind.  345,  holding  that  under  statute  continuing 
in  force  after  adoption  of  code  laws  relating  to  pleading  and  practice  statute 
relating  to  appeal  bonds  remained  in  force;  Walker  v.  State,  102  Ind.  602,  1  N. 
E.  856,  holding  that  one  statute  was  inferentially  and  constructively  continued 
in  force  by  another. 
Provision  controlling  amendment  of  statute. 

Cited  in  reference  note  in  93  A.  D.  198,  on  what  provision  controls  amend- 
ment of  statute. 
Repeal  of  statute  by  Implication. 

Cited  in  reference  note  in  73  A.  D,  380,  on  repeal  of  statute  by  implication. 

«1  AM.  DEC.  96,  TABER  v.  HUTSON,  5  IND.   322. 
What  constltntes  error  in  respect  to  Instructions. 

Cited  in  Wolf  v.  State.  11  Ind.  231,  holding  it  no  error  to  refuse  instructions 
substantially  comprised  in  others  given;  Nelson  v.  Hardy,  7  Ind.  364,  to  same  ef- 
fect; Ewing  V.  Gray,  12  Ind.  64,  holding  that  refusal  of  instruction  virtually 
covered  in  court's  charge  cannot  be  assigned  as  error;  Johnson  v.  Vuthrick,  7  Ind. 
137,  holding  that  gfiving  of  erroneous  instruction  applicable  to  issues  will,  in 
absence  of  showing  to  contrary,  be  presumed  prejudicial  and  warrant  reversal. 

Cited  in  reference  notes  in  64  A.  D.  505,  on  refusal  of  instruction  already 
virtually  given  as  ground  for  reversal ;  60  A.  D.  106,  on  duty  of  court  to  repeat 
instructions  already   given;    66    A.    D.    305,   on    refusal    to    repeat    instructions 


Digitized  by  LjOOQiC 


61  AM.  DEC]  NOTES  ON  AMERICAN  DECISIONS.  1160 

already  given  aa  ground  for  reversal;  69  A.  D.  226,  as  to  whether  refaaa]  to 
repeal  instructions  already  given  in  substance  is  ground  for  reversal. 

Cited  in  note  in  99  A.  D.  127,  on  when  instructions  requested  should  be  refused. 
Time  to  take  objection  to  Instructions. 

Cited  in  reference  note  in  79  A.  D.  438,  on  when  objection  that  instructions 
were  not  reduced  to  writing  comes  too  late. 

Cited  in  note  in  99  A.  D.  132,  on  time  when  objection  to  instructions  should 
be  taken. 
Damages  in  actions  of  tort. 

Cited  in  Kepler  v.  Hyer,  48  Ind.  499,  holding  that  in  action  for  personal  injury 
to  woman  injury  to  her  reputation  no  basis  on  which  to  estimate  damages. 
—  Mental  anguish. 

Cited  in  Cox  v.  Vanderkleed,  21  Ind.  164,  holding  that  in  action  for  assault 
and  battery  jury  may  in  assessing  damages  consider  injuries  inflicted,  expenses 
incurred,  loss  of  time  and  hearing,  and  plaintiffs  peace  of  mind  and  individual 
happiness ;  Wright  v.  Compton,  53  Ind.  337,  holding  that  in  personal  injury  action 
suffering  and  anxiety  of  mind  caused  by  corporal  injuries  may  be  considered 
in  estimating  damages;  Indiana  Car  Co.  v.  Parker,  100  Ind.  181,  holding  it 
proper  in  personal  injury  action  to  consider  pain  and  suffering  endured  by 
injured  party,  expenses  incurred,  and  injury's  efl'ect  upon  his  earning  capacity; 
Heltonville  Mfg.  Co.  v.  Fields,  138  Ind.  68,  36  N.  E.  629,  holding  in  personal 
injury  action  damages  for  resulting  mental  disability  recoverable  without  special 
allegation;  Morely  v.  Dunbar,  24  Wis.  183,  holding  it  proper  to  allow  damages 
for  mental  suffering  arising  from  bodily  injuries  complained  of  in  action  for 
assault  and  battery;  Wolf  v.  Trinkle,  103  Ind.  365,  3  N.  E.  110,  holding  that 
female  plaintiff  in  action  for  indecent  assault  and  battery  may  have  damages  for 
anguish  of  mind,  sense  of  shame,  humiliation  and  loss  of  honor;  McCarty  v. 
Kinsey,  164  Ind.  447,  57  N.  E.  108,  to  point  that  in  action  for  assault  and  battery 
accompanied  by  slander  plaintiff  may  recover  for  humiliation,  shame,  loss  of 
good  name  and  honor,  and  for  mental  suffering;  Lake  Erie  &  W.  R.  Co.  v.  Fix^ 
88  Ind.  381,  46  A.  R.  464,  holding  it  proper  in  assessing  damages  to  consider 
humiliation  and  degradation  suffered  by  one  wrongfully  ejected  from  train; 
Louisville,  N.  A.  &  C.  R.  Co.  v.  Goben,  15  Ind.  App.  123,  42  N.  E.  1116;  Chicago, 
St.  L.  &  P.  R.  Co.  V.  Holdridge,  118  Ind.  281,  20  N.  E  837,— holding  to  same 
effect;  Cleveland,  C.  C.  &  St.  L.  R.  Co.  v.  Beckett,  11  Ind.  App.  547,  39  N.  E. 
429,  in  same  connection. 

Cited  in  note  in  12  L.R.A.  698,  on  pain  and  suffering  as  element  of  damages  for 
personal  injury. 
Right  to  exemplary  damages. 

Cited  in  Pegram  v.  Stortz,  31  W.  Va.  220,  6  S.  E.  485,  to  point  that  punitive 
damages  cannot  be  recovered  where  civil  wrong  is  also  punishable  criminally; 
Baldwin  v.  Fries,  46  Mo.  App.  288,  holding  that  exemplary  damages  may  be 
allowed  in  civil  action  for  wrong  punishable  criminally;  State  ex  rel.  Scobey  v. 
Stevens,  103  Ind.  55,  53  A.  R.  482,  2  N.  E.  214,  upholding  statute  making  it  mis- 
demeanor for  public  officer  to  take  excessive  fee  and  making  him  liable  in  five 
times  the  excess  to  party  injured ;  Morford  v.  Woodworth,  7  Ind.  83,  holding  one 
injured  by  falling  into  excavation  not  entitled  to  exemplary  damages  in  action 
on  case  where  it  appeared  accident  would  not  have  occurred  had  defendant's 
instructions  to  his  workmen  been  followed. 
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Cited  in  reference  note  in  90  A.  D.  343,  as  to  propriety  of  awarding  exemplary 
damages. 

Cited  in  note  in  50  A.  D.  770-771,  on  exemplary  damages  for  acts  punishable 
criminally. 

—  For  assault  and  battery. 

Cited  in  Borkenstein  v.  Schrack,  31  Ind.  App.  220,  67  N.  E.  647;  Nossaman  v. 
Rickert,  18  Tnd.  350;  Boyer  v.  Barr,  8  Neb.  68,  30  A.  R.  814,— holding  that  in 
action  for  assault  and  battery  punishable  criminally  exemplary  damages  cannot 
be  had;  Nay  v.  Byers,  13  Ind.  412,  upon  right  to  recover  vindictive  damages  in 
action  for  assault  and  battery;  Stewart  v.  Maddox,  63  Ind.  51,  holding  that 
punitive  damages  cannot  be  had  against  persons  committing  assault  under  cir- 
cumstances amounting  to  offense  of  rout. 

Cited  in  reference  notes  in  4  A.  S.  R.  539,  on  recoverability  of  damages  in 
action  for  assault  and  battery;  15  A.  S.  R.  930,  on  exemplary  damages  for 
assault  and  battery. 

Distinguished  in  Hendrickson  v.  Kingsbury,  21  Iowa,  379,  holding  that  in 
action  for  assault  and  battery  damages  by  way  of  punishment  can  be  allowed. 

Disapproved  in  Brown  v.  Swineford,  44  Wis.  282,  28  A.  R.  582,  holding  that 
punitive  damages  may  be  allowed  in  action  for  assault  and  battery  punishable 
criminally. 
«-For  ejection  from  train. 

Cited  in  Chicago,  St.  L.  &  P.  R.  Co.  v.  Holdridge,  118  Ind.  281,  20  N.  E.  837, 
to  point  that  if  corporation  were .  criminally  liable  for  maliciously  ejecting  pas- 
senger from  its  train  exemplary  damages  could  not  be  recovered. 

—  For  trespass. 

Cited  in  Humphries  v.  Johnson,  20  Ind.  190,  holding  it  improper  to  allow 
exemplary  damages  against  one  guilty  of  trespass  amounting  to  riot  and  pun- 
ishable criminally;  Butler  v.  Mercer,  14  Ind.  479,  holding  that  vindictive  dam- 
ages cannot  be  had  in  action  for  malicious  trespass  which  is  punishable  crim- 
inally; Moore  v.  Crose,  43  Ind.  30,  holding  it  improper  to  allow  vindictive  dam- 
ages in  action  of  trespass  where  no  malice,  insult,  or  deliberate  oppression  was 
shown. 

—  In  civil  damage  action  for  sale  of  liquor. 

Cited  in  Struble  v.  Nodwift,  11  Ind.  64,  holding  that  vindictive  damages  can- 
not be  had  in  civil  action  for  sale  of  liquor  to  minor  if  such  sale  constituted 
criminal  offense;  Koemer  v.  Oberly,  56  Ind.  284,  26  A.  R,  34,  holding  statute 
allowing  wife  exemplary  damages  in  civil  action  for  sale  of  liquor  to  husband 
inoperative  when  sale  made  under  circumstances  amoimting  to  crime. 

—  For  fr^ud. 

Cited  in  Millison  v.  Hoch,  17  Ind.  227,  holding  it  proper  to  allow  exemplary 
damages  against  one  perpetrating  fraud  on  another  not  punishable  criminally; 
Sangster  v.  Prather,  34  Ind.  504,  holding  that  damages  in  addition  to  com- 
pensatory damages  may  be  allowed  in  suits  for  fraud. 

—  For  malicioas  prosecution. 

Cited  in  Lytton  v.  Baird,  95  Ind.  349,  holding  that  punitive  damages  may  be 
recovered  in  action  for  malicious  prosecution;  Sexson  v.  Hoover,  1  Ind.  App.  65, 
27  N.  E.  105;  Atkinson  v.  Van  Cleave,  25  Ind.  App.  508,  57  N.  E.  731,— in  same 
connection  in  holding  evidence  of  defendant's  pecuniary  condition  admissible  in 
such  action. 
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—  Fop  libel  op  slander. 

Cited  in  Wabash  Printing  &  Pub.  Co.  v.  Crumrine,  123  Ind.  89,  21  N.  E.  904, 
holding  that  exemplary  damages  cannot  be  had  against  one  publishing  malicioug 
libel  punishable  criminally;  Guard  v.  Risk,  11  Ind.  156;  Meyer  v.  Bohlfing,  44 
Ind.  238, — holding  that  punitive  damages  may  be  allowed  in  action  for  slander. 

Cited  in  reference  note  in  71  A.  D.  256,  on  punitive  damages  in  actions  for 
slander  or  libel. 

Cited  in  note  in  8  E.  R.  C.  379,  on  necessity  of  alleging  and  proving  special 
damage  in  libel  and  slander. 
Evidence  admissible  In  estimating  damages. 

Cited  in  reference  note  in  90  A.  D.  343,  as  to  what  jury  may  consider  in  esti- 
mating damages. 

Cited  in  notes  in  67  A.  D.  562,  on  admissibility  of  pecuniary  circumstances  of 
party  in  action  involving  exemplary  damages;  67  A.  D.  564,  on  admissibility  of 
evidence  of  defendant's  wealth  in  action  for  assault  and  battery. 

61   AM.  DEC.    101,  GIIiLEN WATER  v.  MADISON  &  I.  R.  CO.   5  IND. 

830. 
Care  pequired  of  eaprlers  of  passengers. 

Cited  in  Thayer  v.  St.  Louis,  A.  &  T.  H.  R.  Co.  22  Ind.  26,  86  A.  D.  409,  hold- 
ing  that  railroad  companies  owe  to  passengers  utmost  care  of  cautious  persons; 
Terre  Haute  &  I.  R.  Co.  v.  Buck,  96  Ind.  346,  49  A.  R.  168,  holding  that  railroad 
company  is  held  to  highest  degree  of  care  in  .carrying  passengers;  Sherlock  v. 
Ailing,  44  Ind.  184,  holding  same  as  to  carriers  by  water;  Pennsylvania  Co.  v. 
Dean,  92  Ind.  459,  to  point  that  railroad  company  is  liable  to  passenger  who, 
being  compelled  by  its  agents  to  jump  from  train,  was  injured. 

Cited  in  reference  notes  in  64  A.  D.  86,  on  general  liability  of  carriers;  67  A. 
D.  327,  on  railroad  company's  liability  to  passengers;  70  A.  D.  429,  on  passenger 
carriers  not  being  insurers  against  accidents;  75  A.  D.  508,  on  duty  of  railroad 
company  to  employ  competent  and  skilful  agents  and  servants,  and.  liability  for 
negligence  as  to  same;  62  A.  D.  688;  63  A.  D.  333;  76  A.  D.  698,— on  degree  of 
care  required  of  passenger  carriers. 

Cited  in  notes  in  2  L.R.A.  86,  on  responsibility  of  carriers  of  passengers  for 
defects  attributable  to  fault  of  manufacturer;  5, A.  S.  R.  727,  on  notices  limiting 
liability  of  carriers  of  passengers;  77  A.  S.  R.  27,  on  diligence  required  when 
human  life  is  involved;  2  L.R.A.  522,  on  plaintiffs  violation  of  Sunday  law  as 
defense  to  action  for  injuries  received  on  that  day. 

—  As  dependent  upon  collection  of  fare. 

Cited  in  Ohio  &  M.  R.  Co.  v.  Selby,  47  Ind.  471,  17  A.  R.  719,  to  point  that 
railroad  company  owes  one  riding  on  free  pass  same  duty  as  it  does  passenger; 
Perkins  v.  New  York  C.  R.  Co.  24  N.  Y.  196,  82  A.  D.  281 ;  Welles  v.  New  York 
C.  R.  Co.  26  Barb.  641;  Carroll  v.  Staten  Island  R.  Co.  58  N.  Y.  126,  17  A.  R.  • 
221, — to  same  effect;  Williams  v.  Oregon  Short  Line  R.  Co.  18  Utah,  210,  72 
A.  S.  R.  777,  54  Pac.  991,  holding  that  one  riding  on  free  pass  containing  stipu- 
lations exempting  company  from  liability  for  negligence  can  recover  for  injuries 
resulting  from  gross  negligence;  Ohio  &  M.  R.  Co.  v.  Muhling,  30  111.  9,  81  A 
0.  330,  holding  that  one  lawfully  on  defendant's  train  and  injured  through 
its  negligence  may  recover  though  he  had  paid  no  fare;  Pennsylvania  Co.  v. 
Coger,    163    Ind.   631,   72   N.   E.   875,   holding   railroad   company   bound  to  use 


Digitized  by  LjOOQiC 


no  NOTES  ON  AMERICAN  DECISIONS.  [96-101 

ordinary  care  as  to  one  riding  in  caboose  of  work  train  with  its  knowledge 
though  he  paid  no  fare. 

Cited  in  reference  notes  in  80  A.  D.  52,  on  carrier's  liability  for  negligent 
injury  to  free  passenger;  69  A.  D.  628;  82  A.  D.  290, — on  payment  of  fare  as 
affecting  liability  of  carrier  of  passengers. 

Cited  in  note  in  61  A.  S.  R.  87,  on  free  passengers. 

Distinguished  in  Moss  v.  Johnson,  22  111.  633,  holding  that  one  voluntarily 
placing  himself  on  car  in  dangerous  proximity  to  engine  and  not  received  as 
passenger  cannot  recover  for  injury  in  absence  of  proof  of  defendant's  negligence. 
Who  are  passengers. 

Cited  in  notes  in  61  A.  S.  R.  98,  on  employees  of  carrier  as  passengers;  2 
L.R.A.  166,  as  to  whether  freight  owner  traveling  on  train  is  passenger;  31  L.R.A. 
323,  on  railroad  employees  or  officers  as  passengers  while  being  transported  to 
or  from  work. 

Distinguished  in  Higgins  v.  Hannibal  &  St.  J.  R.  Co.  36  Mo.  418,  holding  one 
who,  when  injured,  was  not  in  actual  employ  of  railroad  company,  but  was  car- 
ried on  its  books  as  employee,  not  a  passenger  where  he  rode  in  baggage  car 
with  other  employees. 

Disapproved  in  McDonough  v.  Lanpher,  55  Minn.  501,  43  A.  S.  R.  541,  57  N. 
W.  152,  holding  that  one  permitting  his  employee  to  ride  to  her  work  on  fifth 
floor  of  his  building  in  freight  elevator  owes  her  master's  and  not  carrier's,  duty. 
lilability  of  employer  for  negligence  or  wrongful  acts  of  servant. 

Cited  in  reference  notes  in  62  A.  D.  389,  on  liability  of  carrier  for  negligence 
of  employees;  72  A.  D.  295,  on  liability  of  corporation  for  agent's  negligence; 
84  A.  D.  684,  on  master's  liability  of  servant's  negligence;  87  A.  D.  400,  on  lia- 
bility of  corporations  for  wrongful  acts  of  servants;  7  A.  S.  R.  246,  on  principal's 
liability  for  appearance  of  agent's  power. 

Cited  in  note  in  12  L.R.A.(N.S.)   857,  as  to  whether  relationship  of  master  or 
servant  still  exists  where  servant  goes  on  master's  premises  before  hours  or  be- 
tween hours  of  actual  labor. 
Fellow-servant  rule. 

Cited  in  Madison  &  I.  R.  Co.  v.  Bacon,  6  Ind.  205,  holding  master  not  liable 
for  injury  to  servant  caused  by  coservant's  negligence. 

Cited  in  reference  notes  in  64  A.  D.  60,  on  liability  of  master  to  servant  for 
negligence  of  fellow  servant;  67  A.  D.  60,  on  liability  of  principal  or  master 
for  acts  of  agent  or  servant;  67  A.  D.  327,  on  liability  of  master  for  negligence 
of  fellow  servants;  75  A.  D.  310,  on  employer's  liability  to  servant  for  injuries 
resulting  from  negligence  or  misconduct  of  fellow  servant;  85  A.  D.  730,  on  mas- 
ter's liability  for  injury  done  by  one  servant  to  another;  4  A.  S.  R.  264,  on  lia- 
bility for  act  of  fellow  servant. 

Cited  in  note  in  67  A.  D.  593,  on  liability  of  master  for  negligence  of  fellow 
servants  as  affected  by  nature  of  their  duties. 
—  Il'ho  are  fellow  servants  generally. 

Cited  in  Kielley  v.  Belcher  Silver  Min.  Co.  3  Sawy.  437,  Fed.  Cas.  No.  7,760,  hold- 
ing one  not  a  fellow-servant  of  another  serving  in  different  and  distinct  depart- 
ment of  master's  general  business;  Peirce  v.  Oliver,  18  Ind.  App.  87,  47  N.  E.  48."), 
holding  that  workman  injured  by  fall  of  jackscrew  through  negl:;;ence  of  fore- 
man in  not  watching  it  cannot  recover;   Cole  Bros.  v.  Wood,  11  Ind.  App.  37, 
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36  N.  S.  1074,  holding  that  employee  in  directing  place  and  manner  in  which 
others  were  to  work  did  not  act  as  fellow  servants  as  to  them. 

Cited  in  reference  note  in  69  A.  S.  R.  321,  on  who  are  fellow  servants. 

Cited  in  notes  in  67  A.  D.  589,  on  who  are  fellow  servants  in  common  employ- 
ment; 50  L.R.A.  440,  on  servants  engaged  inside  and  outside  of  warehouses,  fac- 
tories, etc.,  as  fellow  servants;  50  L.R.A.  445,  on  consociation  of  duties  as  test  of 
common  employment;  50  L.R.A.  464,  on  positions  of  servants  while  being  trans- 
ported on  vehicles  belonging  to  their  employers  as  fellow  servants  of  those  in 
charge  of  them. 

Distinguished  in  Malone  v.  Western  Transp.  Co.  5  Biss.  315,  Fed.  Cas.  No. 
8,996,  holding  that  one  employed  in  discharging  cargo  of  vessel  cannot  recover 
for  injury  received  through  master's  and  mates'  negligence  in  leaving  hatch- 
way open. 
—  Who  are  fellow  servanta  of  railroad  company. 

Cited  in  Atlanta  &  R.  Air  Line  R.  Co.  v.  Ayers,  53  Ga.  12,  holding  that  track 
laborer  may  recover  for  injuries  received  while  being  carried  on  company's  traio 
from  place  of  work  to  camp  where  he  stayed  nights;  Fitzpatrick  v.  New  Albany  t 
S.  Jl.  Co.  7  Ind.  436,  allowing  one  employed  in  construction  department  of  rail- 
road and  injured  through  negligence  of  engineer  of  locomotive  drawing  ''gravel 
train"  upon  which  he  was  riding  to  his  work  to  recover;  Haas  v.  St.  Louis  t 
Suburban  R.  Co.  Ill  Mo.  App.  706,  90  S.  W.  1155,  holding  track  laborer  riding  on 
company's  car  from  one  point  to  another  a  passenger  and  not  fellow  servant  of 
motormen  in  charge  of  its  cars;  Chamberlain  v.  Milwaukee  k  M.  R.  Co.  11  Wis. 
239,  allowing  brakeman  injure^  by  engineer's  negligence  to  recover;  Slattery  v. 
Toledo  &  W.  R.  Co.  23  Ind.  81,  holding  brakeman  on  train,  co-servant  of  one  whose 
duty  it  was  to  attend  switch ;  Indianapolis  &,  C.  R.  Co.  v.  Love,  10  Ind.  554,  hold- 
ing that  engineer  of  train  injured  by  its  running  off  track  not  kept  in  proper 
condition  may  under  some  circumstances  recover ;  Peterson  v.  Seattle  Traction  Co. 
23  Wash.  616,  53  L.R.A.  586,  63  Pac.  539,  holding  member  of  construction  gang 
of  railway  riding  home  from  his  work  upon  pass  furnished  him  under  his  con- 
tract not  coservant  of  operators  of  car;  Donaldson  v.  Mississippi  &  M.  R.  Co.  18- 
Iowa,  280,  87  A.  D.  391,  holding  sub-contractor  employed  in  building  bridges  for 
defendant  not  fellow  servant  of  employees  of  its  train  which  ran  over  him. 

Distinguished  in  Whaalan  v.  Mad  River  &  L.  E.  R.  Co.  8  Ohio  St.  249,  holding 
that  track  laborer  injured  by  one  on  locomotive  throwing  imsui table  wood  there- 
from cannot  recover;  Manville  v.  Cleveland  &  T.  R.  Co.  11  Ohio  St.  417,  holding 
one  employed  to  render  services  generally  upon  railroad  co-servant  of  operatives 
of  train  upon  which  he  was  riding  when  injured;  Dishon  v.  Cincinnati,  N.  0.  A  T. 
P.  R.  Co.  126  Fed.  194,  holding  section  hand  injured  while  passing  after  working 
hours  from  section  house  in  which  he  boarded  between  cars  standing  on  nearby 
track,  fellow  servant  of  train  operatives. 

Disapproved  in  Mobile  &  0.  R.  Co.  v.  Thomas,  42  Ala.  672,  holding  railroad' 
company  not  liable  to  one  employed  on  locomotive  for  injury  occasioned  by 
negligence  of  those  employed  in  its  machine  shops;  St.  Louis,  A.  &  T.  R.  Co.  v. 
vVelch,  72  Tex.  298,  2  L.R.A.  839,  10  S.  W.  529,  holding  foreman  of  bridge  gang 
engaged  in  repairing  bridges  along  line  of  railroad,  co-servant  of  operators  of 
train;  Gormley  v.  Ohio  &  M.  R.  Co.  72  Ind.  31,  holding  track  laborer  riding  to  hia- 
work  on  hand  car  co-servant  of  engineer  of  freight  train  running  on  same  road; 
Indianapolis  &  G.  Rapid  Transit  Co.  v.  Andis,  33  Ind.  App.  625,  72  N.  E.  145. 
Indianapolis  &  G.  Rapid  Transit  Co.  v.  Foreman,  162  Ind.  85,  102  A.  S.  R.  185,. 
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69  N^.  E.  669, — holding  track  laborer  injured  while  riding  on  work-car  homo  from 
his  work  co-servant  of  operators  of  passenger  car. 

«1  AM.  DEC.  110,  BOWEN  v.  JOHNSON,  6  IND.  110. 
Implied  revocation  of  wills  by  disposal  of  property. 

Cited  in  Baacke  v.  Baacke,  50  Neb.  18,  69  N.  W.  303,  to  point  that  will  is  re- 
voked by  sale  of  entire  estate  devised  by  it;  Clayton  v.  Blough,  93  Ind.  85,  to 
point  that  will  is  revoked  where  subsequent  to  its  execution  testator  exchanges 
land  devised  by  it  for  other  lands. 

Cited  in  reference  notes  in  90  A.  D.  331,  on  implied  revocation  of  will;  40  A.  S. 
B.  539,  on  revocation  of  will  by  subsequent  conveyance. 

Cited  in  note  in  28  A.  S.  R.  357,  on  sale  of  property  as  revocation  of  will. 
Will  as  passing  after-acquired  lands. 

Cited  in  reference  notes  in  67  A.  D.  767;  70  A.  D.  239, — as  to  when  after- 
acquired  lands  pass  by  will. 

61  AM.  D£G.  112,  RUSSELL  Y.  RUSSELL,  4  G.  GREENE,  26. 

How  alimony  is  to  be  allowed. 

Cited  in  Kusel  v.  Kusel,  147  Cal.  57,  81  Pac.  295,  holding  it  error  to  allow 
gross  sum  for  separate  maintenance  where  such  allowance  necessitated  hus- 
band's selling  his  property;  Phelan  v.  Phelan,  12  Fla.  449,  holding  it  improper 
to  allow  by  way  of  alimony  and  separate  maintenance  gross  sum  of  two  thousand 
dollars;  Crews  v.  Mooney,  74  Mo.  26,  holding  that  decree  vesting  in  wife  specified 
personal  property  of  husband,  as  alimony  in  gross,  is  valid  when  made  in  pursu- 
ance of  agreement  of  parties;  Henderson  v.  Henderson,  37  Or.  141,  82  A.  S.  R.  741, 
48  L.ILA.  766,  60  Pac.  597,  to  point  that  decree  awarding  alimony  in  gross  or 
out  of  husband's  realty  may  be  sustained  if  based  upon  agreement  of  parties; 
Lake  v.  Bender,  18  Nev.  361,  7  Pac.  74,  holding  it  proper  in  decreeing  alimony  to 
direct  periodical  payment  of  specified  sum;  Ross  v.  Ross,  78  111.  402,  holding 
practice  of  vesting  fee  of  realty  in  wife  by  decree  for  alimony  objectionable; 
Cizek  V.  Cizek,  69  Neb.  797,  99  N.  W.  28,  6  A.  &  E.  Ann.  Cas.  464,  holding  decree 
69  Neb.  797,  99  N.  W.  28,  5  A.  &  E.  Ann.  Cas.  464,  holding  decree  awarding  as 
awarding  as  alimony  husband's  realty  to  wife  in  fee  void  and  subject  to  collateral 
attack;  Zuver  v.  Zuver,  36  Iowa,  190,  wherein  wife  was  allowed  fee  in  portion 
of  husband's  realty  as  permanent  alimony. 

Cited  in  reference  notes  in  68  A.  D.  182,  on  available  means  of  husband  as 
element  in  determination  of  right  to  alimony ;  40  A.  S.  R.  686,  on  alimony  as  lien 
of  husband's  realty ;  55  A.  S.  R.  89,  on  lien  on  land  to  enforce  payment  of  alimony ; 
71  A.  S.  R.  25,  on  decree  for  alimony. 

Cited  in  notes  in  60  A.  D.  668,  on  permanent  alimony  in  allowance  and  in 
gross;  61  A.  D.  117,  on  vesting  of  husband's  real  estate  in  fee  in  wife  as  alimony; 
102  A.  S.  R,  701,  on  nature  of  alimony;  102  A.  S.  R.  704,  on  power  of  court 
to  decree  lien  on  real  property  for  permanent  alimony;  1  L.R.A.  321,  on  alimony 
under  statutes. 

61  AM.  DEC.  117,  FOSS  v.  ISETT,  4  G.  GREENE,  76. 
Requirement  that  writ  of  attachment  be  under  seal  of  court. 

Cited  in  Wagoon  v.  Gillett,  54  Iowa,  64,  6  N.  W.  131,  to  point  that  writ  of  at- 
tachment issued  without  seal  of  court  is  null  and  void;   Shaffer  v.  Sundwall, 
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33  Iowa,  579,  holding  that  writ  of  attachment  issued  by  circuit  court  and  betr- 
ing  seal  of  district  court  cannot  be  amended;  Murdough  v.  McPherrin,  49  Iowa» 
479,  holding  to  contrary  after  change  made  in  statutory  law. 
Amendment  of  wi;lts. 

Cited  in  reference  notes  in  86  A.  D.  148;  92  A.  D.  394,— on  amendment  of  writi 
where  defective  for  want  of  seal. 

Cited  in  notes  in  61  A.  D.  128,  on  amendment  of  writs  of  attachment;  OH 
L.R.A.  428,  as  to  amending  process  and  writs  where  seal  has  been  omitted. 
Validity  of  writ  without  signature  of  clerk. 

Cited  and  explained  in  Ambler  v.  Leach,  16  W.  Va.  677,  holding  that  writ  other- 
wise regular  is  not  absolutely  void,  because  date  is  blank  and  not  signed  by 
clerk;  Laidley  v.  Bright,  17  W.  Va.  779,  holding  that  writ  not  signed  by  clerk  is 
voidable  only. 

61  AM.  DEC.  118,  XEAIiLY  y.  ^'ILHEIiM,  4  G.  GREENE,  240. 
Liability  of  unconditional  purchaser  at  price  not  fixed  on  loss  of  prop- 
erty. 

See  Wilkinson  v.  Williamson,  76  Ala.  163,  holding  that  where  price  is  left  open 
for  future  adjustment  but  goods  are  delivered  with  intent  to  complete  sale, 
vendee  is  liable  for  reasonable  price  if  goods  are  lost  by  his  fault. 

61  AM.  DEC.  120,  FVRGISON  v.  STATE,  4  G.  GREENE,  S02. 
Presumptions  as  to  recognizances. 

Cited  in  State  v.  Hufford,  23  Iowa,  579,  to  point  that  petition  on  recogniz- 
ance need  not  state  facts  showing  officer's  authority  to  take  it;  United  States 
V.  George,  3  Dill.  431,  Fed.  Cas.  No.  15,199,  holding  it  unnecessary  that  recog- 
nizance in  connection  with  declaration  state  special  facts  showing  officer's  au- 
thority to  take  it;  United  States  v.  Eldredge,  6  Utah,  161,  13  Pac.  673,  to  point 
that  liability  of  sureties  on  bail  bond  attach  moment  party  is  released  and  ob- 
jections to  officer's  authority  to  take  bond  come  too  late  when  npt  made  until 
suit  brought. 

61  AM.  DEC.  122,  HEICHEW  y.  HAMILTON,  4  G.  GREENE,  S17. 
Validity  of  agreement  in  restraint  of  trade. 

Cited  in  Smalley  v.  Greene,  52  Iowa,  241,  35  A.  R.  267,  3  N.  W.  78,  holding 
agreement  not  to  engage  in  practice  of  law  at  particular  place  not  against 
public  policy. 

Cited  in  reference  note  in  71  A.  D.  353,  on  validity  of  contract  in  restraint 
of  trade. 

Cited  in  note  in  8  L.R.A.  469,  on  contracts  in  partial  restraint  of  trade. 
Estoppel  by  Judgment. 

Cited  in  reference  notes  in  91  A.  D.  407,  on  estoppel  by  judgment;  31  A.  S.  R. 
897,  on  res  judicata. 
What  damages  provable  under  general  averment. 

Cited  in  Lashus  v.  Chamberlain,  6  Utah,  385,  24  Pac.  188,  holding  it  proper 
in  action  for  breach  of  contract  not  to  engage  in  hotel  business  to  prove  under 
averment  of  general  damages,  general  loss  by  diversion  of  customers  and  patron- 
age. 
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Cited  in  reference  notes  in  78  A.  D.  387,  on  necessity  for  alleging  special 
damages;  39  A.  S.  R.  677,  as  to  when  nominal  damages  will 'be  allowed. 

61  AM.  DEC.  124,  BARBER  v.  SWAN,  4  G.  GREENE,  352. 
Sufficiency  of  writ  of  attachment  or  affidavit  therefor. 

Cite4  in  reference  notes  in  83  A.  D.  460,  on  necessity  for  writ  of  attachment 
showing  compliance  with  statute;  123  A.  S.  R.  1041,  on  insuflBciency  of  affidavit 
upon  which  attachment  obtained. 

Cited  in  note  in  79  A.  D.  164,  on  what  irregularities  and  defects  will  avoid 
attachment. 

Distinguished  in  Hays  v.  Gorby,  3  Iowa,  203,  holding  that  writ  of  attachment 
need  not  state  that  bond  has  been  given. 
Amendment  of  writ  or  process  generally. 

Cited  in  reference  notes  in  66  A.  D.  146,  as  to  what  amendments  are  allowable; 
2  A.  S.  R.  189,  on  amendment  of  writs  by  changing  name  of  party;  23  A.  S.  R* 
727,  on  amendment  of  affidavit  for  process. 
»In  attachment  proceedings. 

Cited  in  Ballard  v.  Great  Western  Min.  &  Mfg.  Co.  39  W.  Va.  394,  19  S.  E. 
510,  holding  where  clerk  issued  order  for  attachment  of  property  in  excess  of 
amount  stated  in  affidavit  it  improper  after  attachment  made  to  allow  amend- 
ment; Goodman  v.  Henry,  42  W.  Va.  626,  35  L.R.A.  847,  26  S.  E.  628,  to  point 
that  void  attachment  cannot  be  amended  against  defendant,  intervener  or  subse- 
quent creditor;  Miller  v.  Zeigler,  44  W.  Va.  484,  67  A.  S.  R.  777,  29  S.  E.  981, 
holding  that  order  of  attachment  not  signed  by  clerk  may  be  amended  in  such 
respect;  citing  annotation  also  on  this  point. 

Annotation  cited  in  Crim  v.  Harmon,  38  W.  Va.  696,  18  S.  E.  763,  to  point 
that  original  affidavit  in  attachment  proceeding  may  be  amended  as  to  matters- 
of  form. 

Cited  in  reference  notes  in  61  A.  D.  118,  on  amendment  of  writ  of  attachment; 
64  A.  D.  63,  on  amendments  of  writs  of  attachment  by  changing  name  of 
party;  68  A.  D.  290,  on  amendment  of  return  of  attachment;  86  A.  D.  148,  as  to 
whether  seal  to  writ  of  attachment  can  be  supplied  by  amendment;  8  A.  S.  R. 
311,  on  amendments  in  attachment  proceedings;  64  A.  S.  R.  793,  on  amendment 
of  declaration  or  complaint  in  attachment;  67  A.  S.  R.  781,  on  amendment  of 
affidavit  in  attachment  suit ;  67  A.  S.  R.  781 ;  92  A.  S.  R.  424, — on  amendment 
of  process  in  attachment  proceedings. 

Cited  in  note  in  79  A.  D.  174,  on  amendment  of  writs  of  attachment  and  levy 
and  return  thereof. 

61  AM.  DEC.  181,  WALLACE  v.  MUSCATINE,  4  6.  GREENE,  S7S. 
Manlclpal  liability  for  acts  of  officers  or  agents. 

Cited  in  reference  notes  in  66  A.  D.  191,  on  municipal  liability  for  acts  done 
by  officers  or  agents;  66  A.  D.  265,  on  municipal  liability  for  misfeasance, 
malfeasance,  and  nonfeasance  of  officers;  66  A.  D.  442,  on  municipal  liability  for 
negligence  of  officers  and  agents  in  construction  and  repair  of  public  works. 

Cited  in  notes  in  70  A.  D.  422,  on  municipality's  liability  for  officers*  acts; 
30  A.  S.  R.  377,  on  municipal  liability  for  negligence  and  othei*  misconduct  of 
officers  and  agents  with  respect  to  municipal  duties  only;  30  A.  S.  R.  387,  oik 
municipal  liability  for  negligence  of  officers  and  agents  as  to  public  streets. 
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lilability  of  municipal  corporations. 

Cited  in  reference  note  in  61  A.  D.  221,  on  municipal  liability  with  respect  to 
private  ministerial  powers. 

Cited  in  note  in  66  A.  D.  436,  on  liability  for  damages  where  city  ceases  to 
act  judicially  or  legislatively. 
—  For  negligence  generally. 

Cited  in  Lenzen  t.  New  Braimfels,  13  Tex.  Civ.  App.  335,  35  S.  W.  341,  holding 
city  maintaining  waterworks  for  profit  liable  for  damages  resulting  to  one 
from  its  failure  to  supply  water  upon  his  property's  taking  fire;  Galveston  y. 
Posnainsky,  62  Tex.  118,  50  A.  R.  517,  holding  city  having  full  control  over  iti 
streets  liable  to  person  injured  by  falling  into  uncovered  ditch  near  sidewalk. 

Cited  in  reference  note  in  93  A.  D.  139,  on  liability  of  municipality  for  over 
flow  of  sewer. 

Cited  in  notes  in  1  L.RJL.  298,  on  liability  of  municipal  corporation  for  n^li* 
gent  exercise  of  its  power;  65  L.RJL.  271,  on  liability  of  municipality  for  ooDse* 
quential  injuries  from  negligence  with  respect  to  surface  water. 

'—For  negligence  In  making  public  improTements. 

Cited  in  Cotes  v.  Davenport,  9  Iowa,  227,  holding  that  city  is  liable  for  dam- 
ages resulting  from  carelessness  in  improving  streets  upon  same  principles  thtt 
individual  is  liable  for  his  acts;  Beach  v.  Scranton,  5  Lack.  L.  News,  25,  holding 
city  liable  where  it  left  street  in  such  unfinished  condition  that  water  collected 
and  overflowed  plaintiflTs  land;  O'Donnell  v.  White,  23  R.  I.  318,  50  Ail  333, 
holding  city  liable  for  damages  resulting  to  property  from  its  n^ligence  in  im* 
proving  its  streets;  Hendershott  v.  Ottumwa,  46  Iowa,  658,  26  A.  R.  182,  hold- 
ing city  liable  where  in  raising  street's  grade  it  allowed  earth  to  roll  over  on 
plaintiff's  adjoining  lot;  McMahon  v.  Dubuque,  107  Iowa,  62,  70  A.  S.  R.  H3, 
77  N.  W.  517,  holding  city  liable  for  fire  resulting  from  sparks  thrown  from 
steam  roller  it  was  using  in  rolling  its  streets;  McCord  v.  High,  24  Iowa,  336, 
holding  road  supervisor  who  in  constructing  crossing  for  road  over  stream  di* 
verted  water  from  plaintiff's  land  liable  for  resulting  damages. 

Cited  in  reference  note  in  72  A.  D.  314,  on  liability  of  municipal  corporation 
for  injury  from  unskilful,  improper,  or  inartificial  manner  in  which  work  done. 

Cited  in  notes  in  29  A.  S.  R.  740,  on  municipal  liability  for  negligent  con* 
struction  of  sewers;  21  L.R.A.  603,  on  effect  of  negligent  or  illegal  action  in 
obstructing  natural  flow  of  surface  water  in  making  improvements;  23  LHA. 
658,  on  liability  for  negligent  or  illegal  act  on  first  grading  and  improvement  of 
street. 

61  AM.  DEC.  1S4,  CORIELIj  y.  HAM,  4  G.  GREENE,  455. 
Talidlty  of  Judicial  sales. 

Cited  in  Newton  v.  State  Bank,  22  Ark.  19,  holding  that  bona  fide  porcbuer 
at  public  resale  by  sheriff  takes  good  title  though  such  sale  be  irregular;  Coker 
T.  Dawkins,  20  Fla.  141,  holding  that  bona  fide  purchaser  at  sheriffs  sale  may 
presume  that  sheriff  is  proceeding  according  to  law ;  Pursley  v.  Hayes,  22  Iowa, 
11,  92  A.  D.  350,  holding  guardian's  sale  not  subject  to  collateral  attack  for  ir- 
regularities not  amounting  to  jurisdictional  defects;  Hansen's  Empire  Fur 
Factory  v.  Teabout,  104  Iowa,  360,  73  N.  W.  875,  holding  that  delay  of  ten 
years  in  objecting  to  sheriff's  sale  amounted  to  laches. 

Cited  in  reference  note  in  59  A.  S.  B.  572,  on  power  to  vacate  judicial  »^ 
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^Effect  of  adjournment. 

Cited  in  reference  notes  in  85  A.  D.  684,  on  effect  of  adjourning  execution  sale; 

44  A.  S.  R.  660,  on  postponement  of  execution  sale. 

Cited  in  notes  in  26  A.  D.  638,  as  to  whether  new  notice  is  necessary  on 
adj6urnment  of  judicial  sale;  97  A.  S.  R.  664,  on  authority  to  adjourn  execution 
and  judicial  sales;  97  A.  S.  R.  659,  on  necessity  and  sufficiency  of  notice  and  ad- 
vertisement of  adjournment  of  judicial  sale;  97  A.  S.  R.  661,  on  effect  of  adjourn- 
ment of  judicial  sale. 

Talidlty  of  retrospective  legislation. 

Cited  in  Moore  v.  Letchford,  35  Tex.  186,  14  A.  B.  363,  holding  statute  making 
judgment  lien  on  land  applicable  to  judgments  previously  recovered;  Oliver  v. 
McClure,  28  Ark.  555,  to  point  that  while  execution  laws  may  be  changed  so  far 
as  they  are  remedial  they  cannot  be  changed  to  affect  substantial  rights  of 
parties  to  existing  contracts.    , 

Cited  in  reference  note  in  44  A.  S.  R.  902,  on  validity  of  statute  impairing 
vested  rights. 

Cited  in  notes  in  49  A.  6.  R.  277,  on  statutes  impairing  obligation  of  con- 
tracts; 1  L.R.A.  359,  on  stay  laws  as  impairing  obligation  of  contracts. 
—  Affecting  remedy. 

Cited  in  Watts  v.  Everett,  47  Iowa,  269,  holding  that  statute  requiring  leave 
to  be  had  before  suit  on  judgment  can  be  brought  may  have  retroactive  effect. 

Cited  in  reference  notes  in  63  A.  D.  132,  on  legislative  right  to  change  remedies 
on  contracts;  79  A.  D.  538,  on  extent  of  legislature's  right  to  change  remedies; 
90  A.  D.  320,  on  regulation  of  remedy;  81  A.  D.  193;  93  A.  D.  782,— on  legisla- 
tive control  over  remedies. 
Protection  of  judicial  sales. 

Cited  in  reference  notes  in  61  A.  D.  194,  on  policy  of  law  to  protect  judicial 
sales;  20  A.  S.  R.  507;  67  A.  S.  R.  913, — on  protection  of  judicial  sales. 

«1  AM.  DEO.  1S8,  WIIiSON  v.  STRIPE,  4  G.  GREENE,  551. 
Mode  of  making  it  appi\rent  that  wrongful  attachment  was  made. 

Cited  in  Davis  v.  Cleveland,  C.  C.  &  St.  L.  R.  Co.  146  Fed.  403,  to  point  that 
it  may  be  made  apparent  of  record  that  attachment  should  not  have  been  levied 
upon  property  attached  by  affidavits  in  support  of  motion  to  discharge. 

Cited  in  reference  note  in  87  A.  S.  R.  897,  on  wrongful  attachment. 
Actions  to  recover  property  in  custody  of  law. 

Cited  in  Gimble  v.  Ackley,  12  Iowa,  27,  holding  that  one  whose  property  has 
been  wrongfully  seized  by  officer  may  maintain  replevin;  Upp  v.  Neuhring,  127 
Iowa,  713,  104  N.  W.  350,  holding  that  one  may  replevy  property  wrongfully 
detained  though  he  failed  to  move  for  property's  discharge  in  attachment  suit; 
Berry  v.  Charlton,  10  Or.  362,  holding,  in  construing  statutes,  order  for  sale  of 
attached  property  no  bar  to  action  by  defendant  in  attachment  to  recover  it  on 
ground  that  it  was  exempt  from  execution;  Buis  v.  Cooper,  63  Mo.  App.  196, 
holding  that  independent  of  statute  replevin  does  not  lie  to  recover  property 
taken  under  execution  though  exempt  therefrom;  Mills  v.  Pry  or,  65  Ark.  214, 

45  S.  W.  350,  holding  that  by  statute  tenant  may  replevin  property  seized  under 
specific  attachment  to  enforce  landlord's  lien  to  which  property  seized  was  not 
subject;  Settles  ▼.  Bond,  49  Ark.  114,  4  S.  W.  286,  to  point  that  common  law 
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rule  that  property  taken  under  execution  cculd  not  though  exempt  be  replevied 
was  changed  by  statute. 

Cited  in  reference  notes  in  71  A.  D.  105;  79  A.  D.  513, — on  replevin  for  prop- 
erty held  by  officer  under  execution;  73  A.  S.  R.  790,  on  remedy  against  officers 
attaching  exempt  property. 

Cited  in  notes  in  20  A.  D.  697,  on  action  for  possession  of  chattels  levied  upon 
under  execution;  80  A.  S.  R.  761,  on  what  property  is  repleviable. 
Conclasiveness  of  Judgments. 

Cited  in  reference  notes  in  64  A.  D.  362,  on  judgment  as  res  judicata;  66 
A.  D.  622,  as  to  when  former  judgment  is  conclusive;  79  A.  S.  R.  148,  on  former 
judgment  as  bar. 

Cited  in  notes  in  62  A.  D.  550,  on  conclusiveness  of  judgment  of  court  of  com- 
petent jurisdiction;  70  A.  D.  605,  as  to  what  matters  judgment  is  conclusive;  96 
A.  D.  776,  on  conclusiveness  of  judgment  as  to  issue  or  point  involved;  96  A.  D. 
779,  780,  as  to  what  facts  judgment  is  not  res  judicata;  11  E.  R.  C.  47,  on 
estoppel  by  judgment  in  rem. 

61  AM.  DEC.  141,  FRIXK  v.  COE,  4  G.  GREENE,  555. 
IHiat  admissible  as  res  gestse. 

Cited  in  Keyes  v.  Cedar  Falls,  107  Iowa,  609,  78  N.  W.  227,  holding  statement 
as  to  accident  made  by  injured  person  immediately  after  returning  from  scene 
of  accident  and  while  bearing  marks  thereof  admissible;  Chicago  &  N.  R.  Co. 
V.  Howard,  6  111.  App.  569,  holding  dying  statements  made  by  one  after  having 
been  removed  to  hotel  from  scene  of  accident  inadmissible;  Travellers*  Ins.  Co. 
V.  Mosley,  8  Wall.  397,  19  L.  ed.  437  (dissenting  opinion),  upon  right  to  prove 
as  part  of  res  gestae  that  injured  person*  stated  that  he  had  fallen  down  stairs. 

Cited  in  reference  notes  in  79  A.  D.  87,  on  admissibility  as  part  of  res  gesta  of 
declarations  of  party  at  time  of  act  and  explanatory  thereof;  79  A.  D.  317,  on 
admissibility  of  evidence  as  part  of  res  gestce;  63  A.  D.  265;  90  A.  D.  187,— 
on  declarations  as  evidence;  94  A.  D.  677,  on  admissibility  of  parol  evidence  of 
negotiations  leading  to  written  contract;  2  A.  S.  R.  39,  on  contemporaneous  ex- 
pressions and  exclamations  as  part  of  the  res  gestse;  7  A.  S.  R.  201;  10  A.  S.  R. 
306, — as  to  when  declarations  are  part  of  the  res  gestse. 

Cited  in  notes  in  95  A.  D.  52,  defining  "res  gestae" ;  95  A.  D.  67,  on  admissi- 
bility of  exclamations  of  pain  and  declarations  respecting  injuries;  13  LHA* 
466,  on  admissibility  of  declarations  of  pain  and  suffering  as  evidence:  39  L 
ed.  U.  S.  978,  on  admissibility  of  declarations  in  favor  of  party  making  them. 
Care  required  of  carriers. 

Cited  in  Taylor  v.  Grand  Trunk  R.  Co.  48  N.  H.  304,  2  A.  R.  229,  holding  that 
railroad  company  owes  to  its  passengers  duty  of  exercising  utmost  care  and 
diligence  and  is  responsible  for  slightest  neglect;  Moore  v.  Des  Moines  &  Ft  D- 
R.  Co.  69  Iowa,  491,  30  N.  W.  51,  to  same  point;  Pershing  v.  Chicago,  B.  A  Q- 
R.  Co.  71  Iowa,  561,  32  N.  W.  488,— holding  that  carrier  is  bound  to  use  highest 
degree  of  care  and  diligence  which  is  reasonably  consistent  with  practical  opera- 
tion of  its  road ;  Grand  Rapids  &  I.  R.  Co.  v.  Boyd,  65  Ind.  526,  holding  that 
while  railroad  company  is  liable  to  passenger  injured  through  its  negligence  it 
does  not  insure  his  safety ;  Kellow  v.  Central  Iowa  R.  Co.  68  Iowa,  470,  56  A. 
R.  858,  23  N.  W.  740,  holding  that  railroad  company  is  bound  to  exercise  high- 
est care  and  diligence  in  anticipating  and  providing  against  collisions;  Russ  v. 
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The  War  Eagle,  14  Iowa,  363,.  holding  that  carriers  by  water  owe  to  their  pas- 
seogers  the  utmost  diligence  and  care;  Bonce  v.  Dubuque  Street  R.  Co.  53  Iowa, 
278,  36  A.  R.  221,  5  N.  W.  177,  holding  that  proprietor  of  hacks  must  use  ut- 
most care  and  skill  in  carrying  passengers;  Treadwell  v.  Whittier,  80  Cal.  674, 
13  A.  S.  R.  175,  6  LJt.A.  498,  22  Pac.  266,  holding  that  proprietor  of  passenger 
elevator  must  use  best  known  tests  reasonably  practicable  to  discover  defects  in 
its  apparatus;  Taillon  v.  Mears,  29  Mont.  161,  74  Pac.  421,  1  A.  &  E.  Ann.  Cas. 
613,  holding  proprietor  of  stage  coach  liable  to  passenger  injured  by  negligence 
of  servant  acting  beyond  scope  of  his  employment;  Budd  v.  United  Carriage  Co. 
26  Or.  314,  27  L.R.A.  279,  35  Pac.  660,  holding  burden  on  carrier  to  prove  his 
freedom  from  negligence  upon  proof  of  injury  to  passenger  resulting  from  frac- 
tiousness  of  horses  which  driver  could  not  control. 

Cited  in  reference  notes  in  64  A.  D.  86,  on  effect  of  nonpayment  of  fare  upon 
carrier's  liability  for  negligence  of  servant;  62  A.  D.  688;  76  A.  D.  698, — on  degree 
of  care  required  of  passenger  carriers;  88  A.  D.  359,  on  liability  of  stage  pro- 
prietors; 70  A.  D.  429,  on  passenger  carriers  not  being  insurers  against  acci- 
dents. 

Cited  in  note  in  40  L.R.A.  147,  on  employment  of  persons  having  habits  of 
intoxication. 

Right  to  recover  punitive  damages. 

Cited  in  Hendrickson  v.  Kingsbury,  21  Iowa,  379,  holding  that  punitive  dam- 
ages may  be  recovered  in  action  for  assault  and  battery;  Pegram  v.  Stortz, 
31  W.  Va.  220,  6  S.  E.  485,  upon  right  to  recover  punitive  damages  in  actions  of 
tort. 

Cited  in  reference  note  in  72  A.  D.  295,  on  liability  of  principal  in  exemplary 
damages  for  negligence  of  agent. 

Cited  in  notes  in  62  A.  D.  388,  on  liability  of  natural  master  or  principal  in 
exemplary  damages  for  tort  of  servant  or  agent;  101  A.  S.  R.  764,  on  employer's 
liability  in  exemplary  damages  for  collision  on  highway  through  negligence  of 
employee. 
Keeping  tender  good. 

Cited  in  Shugart  v.  Pattee,  37  Iowa,  422,  holding  that  tender  must  be  kept 
good  by  bringing  money  into  court. 

Effect  of  tender. 

Cited  in  Fisher  v.  Moore,  19  Iowa,  84,  enjoining  execution  issued  by  plaintiff 
in  action  in  which  judgment  was  recovered  where  defendant  therein  tendered 
sum  more  than  sufficient  to  pay  judgment  recovered  and  costs. 

What  admitted  by  tender. 

Cited  in  Phelps  v.  Kathron,  30  Iowa,  231,  holding  that  plea  of  tender  admits 
plaintiff's  right  to  recover  to  extent  of  tender;  Taylor  v.  Chicago,  St.  P.  &  K.  C. 
R.  Co.  76  Iowa,  753,  40  N.  W.  84,  to  point  that  tender  admits  liability  or  in- 
debtedness to  amount  of  sum  tendered. 

Cited  in  reference  note  in  87  A.  D.  523,  on  tender  as  admission  of  indebted- 
ness. 

Cited  in  mote  in  77  A.  D.  483,  on  effect  of  tender  and  refusal  as  admission. 

61  AM.  DEC.   147,  HAWKINS  v.  COM.   14  B.  MON.  895. 
Right  of  officer  to  break  open  door  —  To  effect  arrest. 

Cited  in  State  v.  Mooring,  116  N.  C.  709,  20  S.  E.  182,  holding  that  officer  armed 
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with  process  who  breaks  open  door  of  house  but  does  not  find  accnsed  therein 
not  trespasser  ab  initio  though  he  had  been  informed  by  occupant  of  house  that 
accused  was  not  there. 

Cited  in  reference  notes  in  99  A.  D.  566,  on  breaking  open  doors  to  effect  ar- 
rest; 77  A.  D.  355,  on  officer's  authority  to  break  open  doors  to  effect  arrest 

Cited  in  note  in  8  L.R.A.  533,  on  authority  to  break  in  doors  to  make  arrest 

—  To  serve  civil  process. 

Cited  in  reference  notes  in  78  A.  S.  R.  89i2,  on  right  of  officer  to  break  open 
doors  of  dwelling  house  to  serve  civil  process;  100  A.  8.  R.  129,  on  right  of  officer 
to  break  open  outer  doors  and  windows  of  dwelling  to  serve  civil  process. 
Right  to  enter  dwelling  to  make  arrest. 

Cited  in  notes  in  16  L.R.A.  501,  on  right  of  peace  officer  to  enter  dwellings  to 
make  arrests  with  warrant;   16  L.R,A.  502,  on  necessity  of  notification  and  de- 
mand before  entering  dwelling  to  make  arrest. 
Force  or  violence  permissible  in  making  arrest. 

Cited  in  reference  notes  in  9  A.  S.  R.  45,  on  force  or  violence  which  officers  may 
exercise  in  making  arrest;  9  A.  S.  R.  386,  on  what  force  an  officer  may  use  in 
making  an  arrest. 

—  Right  of  officer  to  kill. 

Cited  in  State.v.  Phillips,  119  Iowa,  652,  67  L.R.A.  292,  holding  that  officer  who 
kills  one  he  is  attempting  to  arrest  for  misdemeanor  is  excused  if  he  use  no  more 
force  than  to  him  acting  in  prudent  manner  seemed  necessary  to  effect  arrest 

Annotation  cited  with  special  approval  in  State  v.  Smith,  127  Iowa,  534, 109  A. 
S.  R.  402,  70  L.R.A.  246,  103  N.  W.  944,  4  A.  &  E.  Ann.  Cas.  768,  to  point  that 
to  instruct  as  matter  of  law  that  officer  is  not  justified  in  taking  life  of  felon  is 
erroneous. 

Annotation  cited  in  Petrie  v.  Cartwright,  114  Ky.  103, 102  A.  S.  R.  274,  69  LJLA. 
720,  70  S.  W.  297,  holding  that  peace  officer  cannot  kill  fleeing  person  who  refuses 
to  stop  where  such  person  was  guilty  of  misdemeanor  though  officer  suspected  he 
had  committed  felony. 

Cited  in  reference  notes  in  84  A.  D.  361,  on  justifiability  of  homicide  to  effect 
arrest  or  prevent  escape  of  prisoner;  14  A.  S.  R.  544,  on  justificable  homicide. 
Killing  of  officer  while  resisting  arrest. 

Annotation  cited  in  Brown  v.  State,  109  Ala.  70,  20  So.  103,  holding  that  to  con- 
vict one  of  murder  for  killing  special  officer  in  resisting  arrest  it  must  be  shown 
that  he  had  some  notification  of  officer *s  authority. 

Cited  in  reference  note  in  42  A.  S.  R.  457,  on  homicide  of  one  resisting  arrest 
by  officer. 
Right  to  enter  third  person's  premises  to  serve  process. 

Cited  in  reference  note  in  42  A.  S.  R.  388,  on  entering  third  person's  premises  to 
serve  process. 
Arrest  by  private  person. 

Cited  in  reference  notes  in  100  A.  D.  651,  on  arrest  of  criminal  by  private  citi- 
jKcn ;  15  A.  S.  R.  274,  on  duty  and  liability  of  private  person  assisting  in  arrest 
Duty  of  private  citizen  to  assist  in  effecting  arrest. 

Cited  in  reference  note  in  80  A.  D.  668,  on  duty  of  private  citizen  to  assist  Icnown 
public  officer  to  make  arrest. 

Cited  in  notes  in  44  A.  S.  R.  137,  on  indictment  for  refusal  to  join  posse  corn- 
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itntus;  44  A.  S.  R.  139,  on  officers  calling  posse  comitatus  acting  through  third 

person. 

Arrest  wltlioat  warrant. 

Cited  in  reference  notes  in  67  A.  D.  253,  on  arrest  without  warrant  by  officer  or 
private  person;  1  A.  S.  R.  616,  as  to  when  arrest  without  warrant  is  justified; 
14  A.  S.  R.  120,  on  arrest  or  attempted  arrest  of  innocent  persons,  or  of  persons 
without  warrants;  57  A.  S.  R.  614,  on  authority  of  officer  to  arrest  within 
warrant;  18  A.  S.  R.  95;  67  A.  S.  R.  657, — on  arrest  without  warrant;  62  A.  S.  R. 
845;  69  A.  S.  R.  521, — on  arrest  by  private  person  without  a  warrant;  43  A.  S.  R. 
79;  84  A.  S.  R.  679, — on  arrest. 
Effect  of  fraud  in  effecting  arrest. 

Cited  in  reference  note  in  88  A.  D.  595,  on  effect  of  resorting  to  fraud  in  effect- 
ing arrest. 
Duty  of  officer  to  show  warrant. 

Cited  in  reference  notes  in  84  A.  D.  361,  on  duty  of  officer  to  show  warrant 
upon  demand;  18  A.  S.  R.  95,  on  notice  and  proof  of  official  character  of  officer 
making  arrest. 

61  AM.  DEC.  164,  PERRY  v.  HENSLEY,  14  B.  MOX.  474. 
Estoppel. 

Cited  in  Geoghegan  v.  Ditto,  2  Met  (Ky.)  483,  74  A.  D.  413,  holding  that  one 
may  attack  sale  made  under  void  execution  although  he  had  in  writing  surren- 
dered the  land  to  sheriff  to  be  sold;  Myers  v.  Forsythe,  10  Bush,  394,  holding 
right  of  widow  to  claim  husband's  exemption  which  devolved  on  her,  not  defeated. 
by  fact  that  she  was  present  at  sale  and  made  no  objection. 
«>A8  to  bonds. 

Cited  in  Jacks  v.  Bigham,  36  Ark.  481,  holding  one  not  precluded  from  cTafnr- 
ing  his  exemption  by  reason  of  giving  of  delivery  bond. 
Validity  of  bonds. 

Cited  in  Caffrey  v.  Dudgeon,  38  Ind.  512,  10  A.  R.  126,  holding  replevin  bond  re- 
ceived by  justice  where  amount  involved  exceeded  his  jurisdiction  void;  Leona 
Irrig.  Mfg.  &,  Canal  Co.  v.  Roberts,  62  Tex.  615,  holding  bond,  exacted  under  color 
of  office  from  obligors  as  condition  to  their  being  given  certificates  to  which 
they  were  otherwise  entitled,  void. 

Cited  in  note  in  14  A.  D.  105,  on  bonds  unauthorized  by  statute. 

Distinguished  in  Butler  v.  Wadley,  15  Ind.  502,  upon  point  that  bonds  given 
without  authority  of  law  are  void. 
lilablllty  of  officer  selling  exempt  property. 

Cited  in  reference  note  in  64  A.  D.  246,  on  liability  of  officer  for  levying  on  and 
selling  exempt  property. 
Construction  of  exemption  laws. 

Cited  in  reference  note  in  76  A.  D.  224,  on  construction  of  exemption  laws. 

61  AM.  DEO.  166,  JARVIS  v.  DAVIS,  14  B.  MON.  529. 
Vendor's  retaining  possession  of  goods  as  evidence  of  fraud. 

Cited  in  reference  notes  in  64  A.  D.  655,  on  private  sale  of  personal  property 
unaccompanied  by  possession  as  fraudulent;  67  A.  D.  572,  on  sale  of  chattels  with- 
out change  of  possession  as  presumption  of  fraud  on  creditors:  82  A.  D.  656,  oa 


Digitized  by  LjOOQiC 


61  AM.  DEC]  NOTES  ON  AMERICAN  DECISIONS.  1174 

validity  of  sale  of  chattels  unaccompanied  by  actual  possession;  83  A.  D.  142, 
on  effect  of  sale  of  personal  property  without  delivery ;  85  A.  D.  186,  on  retention 
of  possession  by  vendor  as  fraud  per  se;  30  A.  S.  R.  484,  on  retention  of  posses- 
sion of  chattels  by  seller  as  evidence  of  fraud;  73  A.  S.  R.  833,  on  necessity  of 
change  of  possession  to  prevent  conveyance  from  being  fraudulent. 
Necessity  for  delivery  of  personalty  to  pass  title. 

Cited  in  reference  notes  in  65  A.  D.  495,  on  delivery  of  goods  to  validate  sale 
as  against  creditors  under  statute  of  frauds ;  67  A.  D.  742,  on  necessity  for  change 
of  possession  to  validity  of  sale  of  chattels  as  against  creditors;  90  A.  D.  550,  as 
to  necessity  of  delivery  of  possession  on  sale  of  personal  property. 

Cited  in  notes  in  97  A.  D.  341,  on  change  of  possession  sufficient  as  against 
creditors  and  subsequent  purchasers;   97  A.  D.  345,  on  what  delivery  sufficient 
as  against  creditors  and  subsequent  purchasers. 
Possession  of  personalty  as  evidence  of  title. 

Cited  in  Davis  v.  Bigler,  62  Pa.  242,  1  A.  R.  393,  holding  purchaser  from  a  vend- 
or who  was  allowed  by  his  vendee  to  take  possession  of  property  immediately 
after  sale  made  by  him  obtains  good  title  as  against  such  vendee. 

61  AM.  DEC.  170,  YOUNG  v.  HARRIS,  14  B.  MON.  556. 
Conflict  of  laws. 

Cited  in  United  States  Sav.  &  L.  Co.  v.  Harris,  113  Fed.  27,  sustaining  validity 
of  loan  to  resident  of  Kentucky  secured  by  mortgage  upon  land  therein  which  was 
usurious  according  to  its  law  bift  valid  according  to  law  of  Minnesota  where  lender 
resided  and  payments  were  to  be  made. 

Cited  in  reference  notes  in  65  A.  D.  660,  on  governing  and  construing  contract 
by  lex  loci  contractus  unless  otherwise  specified;  66  A.  D.  208,  on  construction  of 
contract  according  to  lex  loci  contractus;  65  A.  D.  681;  66  A.  D.  464,— on  lex 
loci  .contractus  as  governing  rights  and  liabilities  of  parties  to  contract;  68  A. 
D.  662,  on  what  law  governs  validity  and  construction  of  contract;  7l  A.  D.  758, 
as  to  when  lex  loci  contractus  governs  rights  of  parties;  72  A.  D.  152,  on  lex 
loci  contractus  governing  contracts;  77  A.  D.  360,  as  to  what  law  governs  con- 
struction and  validity  of  personal  contracts;  85  A.  D.  371,  on  when  lex  loci  con- 
tractus governs;  86  A.  D.  374,  as  to  what  law  governs  contract;  89  A.  D.  281, 
on  law  of  place  where  contract  is  to  be  performed  as  controlling  its  validity; 
99  A.  D.  530,  on  control  of  law  of  place  where  made  over  contracts. 
—  As  to  bills  and  notes. 

Cited  in  Hyatt  v.  Bank  of  Kentucky,  8  Bush,  193,  holding  that  liability  of 
assignor  of  note  is  fixed  by  law  of  place  where  assignment  is  made;  Carlisle  v. 
Chambers,  4  Bush,  268,  96  A.  D.  304,  holding  that  persons  becoming  parties  to 
Instrument  in  state  in  which  it  operated  as  bill  of  exchange  will  be  presumed  to 
know  it  would  so  operate;  Scudder  v.  Union  Nat.  Bank,  91  U.  S.  406,  23  L.  ed.  245, 
to  point  that  matters  relating  to  payment  of  sight  draft  are  to  be  determined  In- 
law of  place  where  same  made  payable;  McGarry  v.  Nicklin,  110  Ala.  559,  55 
A.  S.  R.  40,  17  So.  726,  holding  that  where  payee  made  out  note  payable  at  his 
residence  containing  condition,  mailed  it  to  maker  to  sign  who  after  signing  it 
and  striking- out  condition  sent  it  back  to  payee  who  accepted  it,  law  of  payee's 
residence  governs;  Barrett  v.  Dt)dge,  16  R.  I.  740,  27  A.  S.  R.  777.  19  Atl.  530,  hold- 
ing note  drawn  in  Baltimore  by  payee  and  mailed  .to  New  York  to  maker  who 
^gned  it  there  and  returned  it  to  payee  governed  by  New  York  law. 
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Cited  in  reference  notes  in  69  A.  D.  386,  as  to  what  state  governs  liability  on 
promissory  note;  77  A.  D.  87,  as  to  what  law  governs  contract  of  indorsement; 
87  A.  D.  230,  on  law  governing  promissory  notes;  65  A.  S.  R.  682,  on  contract  of 
indorsement. 

Cited  in  notes  in  121  A.  S.  R.  872,  on  law  governing  demand,  protest,  and 
notice  of  dishonor  of  bill  of  exchange;  121  A.  S.  R.  878,  on  law  governing  notice  of 
dishonor  of  foreign  bill;  61  L.R.A.  216,  on  conflict  of  laws  as  to  necessity  of  de- 
mand and  protest;  61  L.R.A.  217,  on  conflict  of  laws  as  to  necessity  of  notice  of 
dishonor  of  negotiable  paper ;  61  L.R.A.  220,  on  conflict  of  laws  as  to  necessity  of 
8uing  primary  obligor  as  condition  of  holding  drawer  or  indorser. 

Distinguished  in  Wm.  Glenny  Glass  Co.  v.  Taylor,  99  Ky.  24,  34  S.  W.  711, 
holding  note  signed  by  one  obligor  in  Washington  and  by  other  in  Kentucky  who 
mailed  it  to  New  York  where  it  was  made  payable  not  governed  by  New  York  law. 
Presumption  arising  from  malcer's  possession  of  note. 

Distinguished  in  Callahan  v.  First  Nat.  Bank,  78  Ky.  604,  holding  that  where 
note  is  found  in  hands  of  maker  endorsed  by  payee  presumption  of  law  is  that  it 
has  been  paid. 
Place  of  contract  of  endorsement. 

Cited  in  notes  in  90  A.  D.  672,  on  where  indorsements  of  notes  or  bills  are 
deemed  to  have  been  made;  2  L.R.A. (N.S.)  299,  on  estoppel  to  deny  that  note  was 
made  in  state  where  it  is  dated  and  payable. 
Endorsement  of  note  by  stranger  before  delivery. 

Cited  in  note  in  72  A.  S.  R.  684,  on  indorsement  by  stranger  before  delivery  of 
notes  payable  to  maker. 

«1  AM.  DEC.   172,  WRIGHT  v.  ARNOLD,   14  B.  MON.  688. 
Wife's  rights  in  her  choses  in  action  assigned  by  hasband. 

Cited  in  DeVaughn  v.  McLeroy,  82  Ga.  687,  10  S.  E.  211,  to  point  that  hus- 
band's assignment  of  wife's  reversionary  interest  will  not  avail  assignee  if  hus- 
band be  dead  when  interest  vests  in  wife;  Lynn  v.  Bradley,  1  Met,  (Ky.)  232, 
holding  that  wife's  right  of  survivorship  is  not  defeated  by  husband's  deed  in 
which  she  joined  transferring  slaves  in  which  she  has  reversionary  interest; 
Prnther  v.  Weissiger,  10  Bush,  117,  to  point  that  surviving  wife's  rights  are  not 
-defeated  by  assignment  made  by  husband  of  note  having  three  years  to  run, 
which  was  held  in  trust  for  her. 

Distinguished  in  Dun'ti  v.  Lancaster,  4  Bush,  581,  96  A.  D.  317,  holding  that 
one  to  whom  husband  assigned  legacy  which  was  to  be  paid  his  wife  "in  five 
years'*  takes  subject  to  wife's  right  of  survivorship. 
Liability  of  wife's  choses  in  action  to  husband's  creditors. 

Cited  in  Tobin  v.  Dixon,  2  Met.    (Ky.)   422,  holding  that  chose  in  action  ac- 
cruing to  wife  during  coverture  and  susceptible  of  immediate  reduction  can  be 
reached   by    nusband's   creditors   in    action    against   him    and   his   wife   as   non- 
residents. 
Estoppel  of  infants  and  married  women. 

Cited  in  Frazier  v.  Gelston,  35  Md.  2J)8:  Wclsch  v.  Gates,  9  Phila.  154,  30  Phila. 
Leg.  Int.  320,  1  Legal  Chron.  315, — to  point  tliat  infant  or  feme  covert  may  be 
bound  by  equitable  estoppel;  Hopkins  v.  Stanley,  43  Ind.  553,  to  point  that  mar- 
ried woman  may  be  estop]  ed  by  same  coiwluct  that  wouKl  estop  her  if  sol"; 
RusU  V.  Fenton,  14  Bush,  490,  29  A.  R.  413,  holding  that  married  woman  may 
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by  her  conduct  create  estoppel  agaiiist  herself;  Johnson  v.  Mutual  Lw  Ins.  Co. 
113  Ky.  871,  69  S.  W.  761,  holding  that  married  woman  may  as  against  sub- 
sequent innocent  purchasers  estop  herself  by  recitals  of  essential  facts  in  deed 
conveying  her  separate  property;  Rosenthal  v.  Mayhugh,  33  Ohio  St.  155,  holding 
that  feme  covert  believing  her  husband  dead  may  by  representations  to  that  ef- 
fect bind  herself  by  way  of  equitable  estoppel ;  Schmitheimer  v.  Eiseman,  7  Bush, 
298,  holding  one  estopped  to  assert  her  infancy  against  person  whom  she  in- 
duced to -accept  her  deed  by  swearing  in  presence  of  husband  that  she  was  of 
age. 

Cited  in  reference  note  in  12  A.  S.  R.  254,  as  to  when  wife  is  estopped  to 
demand  settlement  in  equity  of  her  interest  in  her  father's  estate  to  which 
husband  had  immediate  right  of  possession. 

Distinguished  in  Dunn  v.  Lancaster,  4  Bush,  681,  96  A.  D.  317,  holding  wife 
who  reluctantly  signed  assignment  made  by  husband  of  legacy  she  was  to  re- 
ceive in  future  and  who  to  some  extent  enjoyed  assignment's  proceeds  not  es- 
topped after  husband's  death  to  assert  her  equity;  Lynn  v.  Bradley,  1  Met.  (Ky.) 
232,  holding  wife's  right  of  survivorship  in  slaves  in  which  she  had  rever- 
sionary interest  not  defeated  by  her  joining  with  husband  in  transferring  same 
where  she  made  no  misrepresentations  and  where  sale  was  not  for  her  benefit. 
Dealings  by  guardian  with  ward  after  termination  of  guardianship. 

Cited  in  note  in  89  A.  S.  R.  304,  on  dealings  by  guardian  with  ward  after 
termination  of  guardianship. 
Fiduciary  acting  for  own  interest. 

Cited  in  reference  note  in  78  A.  D.  211,  on  one  undertaking  to  act  for  another, 
acting  for  himself  in  same  matter. 

61  AM.  DEC.  177,  ROBINSON  v.  HUFFMAN,  15  B.  MON.  80. 
Right  of  husband's  creditors  as  to  improvements  made  by  him  on  wife'* 
lands. 

Cited  in  Heck  v.  Fisher,  78  Ky.  643,  holding  such  part  of  rents  and  profits  aa 
is  proportionate  to  increase  in  value  may  be  subjected  to  payment  of  husband's 
debts,  where  wife  acquiesces  in  improvement?  and  with  intent  to  defraud  his 
creditors;  Dick  v.  Hamilton,  Deady,  322,  Fed.  Cas.  No.  3,890,  holding  that  hus- 
band living  with  his  family  upon  wife's  property  may  notwithstanding  his  credit- 
ors make  expenditures  to  keep  it  in  repair;  Moore  v.  Lampton,  80  Ind.  301, 
to  point  that  though  wife  assist  husband  in  expending  his  means  upon  her 
lands  in  fraud  of  his  creditors,  neither  she  nor  her  property  becomes  liable  to- 
them ;  Maddox  v.  Summerlin,  92  Tex.  483,  49  S.  W.  1033,  holding  that  husband's, 
creditors  cannot  sell  wife's  lands  which  he  improved  unless  they  show  she  assist- 
ed him  to  thereby  defraud  them;  Himiphrey  v.  Spencer,  36  W.  Va.  11,  14  S.  E.. 
410,  holding  that  wife's  land  is  chargeable  in  favor  of  husband's  creditors  for  im* 
provements  made  thereon  by  him  without  any  actual  fraudulent  intent;  Re 
Wyatt,  2  Nat.  Bankr.  Reg.  288,  Fed.  Cas.  No.  18,106,  upon  right  of  bankrupt's^ 
creditors  to  reach  improvements  made  by  him  upon  wife's  land. 

Cited  in  reference  note  in  78  A.  D.  634,  on  rights  of  husband's  creditors  against 
improvements  made  by  him  on  wife's  lands. 

Cited  in  note  in  77  A.  S.  R.  93,  on  right  of  husband's  creditors  to  charge  wife's- 
separate  estate  with  amount  of  husband's  money  spent  in  improving  same. 
—  As  to  property  of  wife  paid  for  out  of  husband's  earnings. 

Cited  in  Croup  v.  Morton,  49  Iowa,  16    (dissenting  opinion)    upon  riffht  of 
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husband's  creditors  to  reach  home  standing  in  wife's  name  but  paid  for  in  part 

out  of  husband's  earning. 

Right  of  wite  to  create  Hens  against  her  property. 

Cited  in  O'Malley  v.  Coughlin,  3  Tenn.  Ch.  431,  holding  that  wife  cannot  cre- 
ate mechanic's  lien. on  her  lands  held  in  absolute  right,  and  not  to  her  separate 
use. 

61  AM.  DEC.   179,  COLIilXS  v.  CHAMP,   15  B.  MON.   118. 
Equitable  conversion. 

Cited  in  reference  notes  in  67  A.  D.  120,  on  equitable  conversion  of  realty; 
72  A.  D.  606,  on  when  equitable  conversion  occurs. 

Cited  in  notes  in  5  A.  S.  R.  141,  on  equitable  conversion  of  real  estate  into 
personal,  and  personal  into  real  by  will;  7  E.  R.  C.  24,  on  equitable  conversion. 
Objection  for  first  time  on  appeal. 

Cited  in  reference  note  in  77  A.  D.  102,  on  right  to  raise  objections  for  first 
time  in  appellate  court. 

61  AM.  DEO.  181,  MCMILLAN  t.  MAYSVILLE  A  L.  R.  CO.  15  B.  MON. 

218. 
liiability  on  stock  subscription. 

Cited  in  reference  notes  in  63  A.  D.  526,  on  liability  of  stockholder  on  stock 
subscription;  65  A.  D.  771,  as  to  when  corporation  is  sufficiently  organized  to 
bind  subscription  to  capital  stock. 

Cited  in  note  in  93  A.  S.  R.  393,  on  defense  of  limitations  in  action  to  enforce 
liability  of  subscribers  to  capital  stock. 
Conditional  subscription  contracts. 

Cited  in  Chamberlain  v.  Painesville  &  H.  R.  Co.  16  Ohio  St.  225,  holding  pro- 
vision in  subscription  contract  that  freight  house  was  to  be  built  at  particular 
point  not  a  condition  precedent;  Paducah  &,  M.  R.  Co.  v.  Parks,  86  Tenn. 
554,  8  S.  W.  842,  to  same  effect;  Taggart  v.  Western  Maryland  R.  Co. 
24  Md.  563,  89  A.  D.  760,  holding  that  subscription  to  stock  conditioned 
upon  railroad's  taking  particular  route,  is  when  complied  with  enforceable 
contract;  Nashville  &  N.  W.  R.  Co.  v.  Jones,  2  Coldw.  574,  to  same  point; 
People  ex  rel.  Hess  v.  Clark,  53  Barb.  171,  in  same  connection;  Henderson 
&  N.  R.  Co.  V.  Leavell,  16  B.  Mon.  358,  to  point  that  subscriber  must  pay 
subscription  contract  made  upon  express  condition  when  such  condition  has 
been  performed;  Mississippi  O.  &  R.  River  R.  Co.  v.  Gaster,  20  Ark  443, 
holding  one  having  general  and  unconditional  subscription  to  stock  of  rail- 
road cannot  to  escape  liability  prove  statements  made  by  its  agent  as  to  place 
where  road  would  be  located;  Memphis,  K.  k  C.  R.  Co.  v.  Thompson,  24  Kan. 
170,  holding  that  under  subscription  contract  providing  that  railroad  was  to  be 
constructed  between  two  towns  according  to  specifications  and  to  be  in  operation 
by  named  date,  company  cannot  recover  unless  it  show  road  was  substantially 
completed  in  accordance  with  specifications  by  such  date. 

Cited  in  reference  notes  in  63  A.  D.  526,  on  effect  of  conditional  subscription 
to  corporate  stock ;  89  A.  D.  772,  on  validity  of  subscriptions  upon  condition ; 
39  A.  8.  R.  401,  on  conditional  subscriptions  to  corporate  stock;  56  A.  S.  R. 
910,  on  stock  subscription  to  induce  construction  of  railroad  on  particular  route. 

Cited  in  note  in  81  A.  D.  399,  on  subscription  upon  condition. 
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Validity  of  conditional  agreement  to  donvey  land  to  railroad  companr. 

Distinguished  in  Pacific  R.  Co.  v.  Seely,  45  Mo.  212,  100  A.  D.  360,  holding 
agreement  whereby  one  was  to  deed  railroad  company  land  for  speculative  pur- 
poses in  consideration  of  its  locating  station  at  particular  point  unenforceable. 
Release  of  subscriber  to  stock. 

Cited  in  note  in  9  A.  D.  101,  on  release  of  subscriber  to  stock. 

61  AM.  DEC.   184,  ALLEN  v.  V  ANCLE  AVE,   15  B.  MON.  2S6. 
Admissibility  of  one's  statements  as  to  his  mental  or  physical  condition. 

Cited  in  Livingston  v.  Com.  14  Gratt.  592,  holding  one's  complaints  as  to  his  suf- 
ferings made  two  hours  after  he  had  been  beaten  provable;  State  v.  Blyden- 
burg,  135  Iowa,  2G4,  112  N.  W.  634,  holding  that  physician  may  testify  as  to 
patient's  statements  concerning  history  of  his  ailment;  Steel  v.  Shafer,  39  111. 
App.  185,  holding  statements  made  by  one  re1ati:ig  to  past  condition  of  his 
mind  inadmissible. 

Cited  in  reference  note  in  84  A.  D.  348,  on  admissibility  of  declarations  of  per- 
son injured  as  to  cause  and  extent  of  injuries. 

61  AM.  DEC.   188,  SWEENEY  v.  SMITH,   15  B.  MON.  S25. 
Personal  Judgments  against  married  women. 

Cited  in  Turner  v.  Gill,  105  Ky.  414,  49  S.  W.  311  (dissenting  opinion)  upon 
right  to  render  personal  judgment  against  married  woman. 

Cited  in  reference  note  in  67  A.  D.  579,  on  personal  liability  of  married  women 
on  their  contracts. 
Married  woman's  power  of  disposition  of  her  separate  estate. 

Cited  in  reference  note  in  71  A.  D.  695,  on  power  of  married  woman  over  dis- 
position of  her  separate  estate. 
Liability  of  married  woman's  separate  estate  on  her  contracts. 

Cited  in  reference  note  in  67  A.  D.  579,  on  liability  of  married  woman's  separate 
estate  on  her  contracts. 

61  AM.  DEC.   190,  WALKER  v.  McKNIGHT,  15  B.  MON.  467. 
Protection  of  purchaser  at  own  execution  sale. 

Cited  in  notes  in  79  A.  S.  R.  948,  on  protection  of  purchaser  at  his  own  execu- 
tion sale  against  unrecorded  deed;  79  A.  S.  R.  950,  on  protection  of  purchaser  at 
his  own  execution  sale  against  secret  equities. 
Validity  of  irreguhir  Judicial  sales. 

Cited  in  Jennings  v.  Monk.  4  Met.  (Ky.)  103,  holding  that  purchaser  at  judi- 
cial sale  made  to  satisfy  debts  of  owner  of  land  takes  title  to  all  land  sold 
though  parties  did  not  know  land  contained  as  many  acres  as  it  did;  Owen  v. 
Navasota,  44  Tex.  517,  upon  validity  of  sale  made  after  judgment  has  been  satis- 
fied in  full;  Berry  v.  Gates,  175  Mass.  373,  56  N.  E.  581,  holding  sale  made  upon 
execution  erroneously  stating  amount  due  on  judgment  valid. 

Cited  in  reference  notes  in  63  A.  D.  361,  on  execution  purchaser's  title  as  Affect- 
ed by  absence  of,  or  irregularities  in,  return;  73  A.  D.  528,  on  title  of  purchas- 
er of  real  estate  at  sheriflTs  sale  as  not  depending  upon  return. 

Distinguished  in  Davie  v.  Long,  4  Bush,  574,  holding  it  proper  to  quash  sal? 
where  execution  plaintiff  purchased  under  execution  taken  out  by  him  for  full 
amount  of  judgment  without  giving  credit  for  amount  paid  tliereon. 
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execution  on  void  Judgment. 

Cited  in  reference  note  in  27  A.  S.  R.  300,  on  execution  on  void  judgment. 
Execution  plaintiff  purchasing  at  sale,  as  holding  as  trustee. 

Cited  in  reference  note  in  80  A.  D.  645,  on  when  execution  plaintiff  purchasing 
land  at  sheriff's  sale  should  be  regarded  as  holding  title  in  trust. 

• 
SI  AM.  DEC.  195,  CAMPBELL  v.  HILLMAN,  15  B.  MOX.  508. 
Personal  liability  of  agent  —  I'\)r  fraud. 

Cited  in  Reed  v.  Peterson,  91  111.  288,  to  point  that  court  of  law  will  hold  one 
responsible  for  fraud  perpetrated  by  him  though  he  acted  as  agent;  Fidelity 
Funding  Co.  v.  Vaughn,  18  Okla.  13,  10  L.R.A.(N.S.)  1123,  90  Pac.  34,  holding 
that  one  who  as  agent  fraudulently  induces  another  to  invest  in  illegal  lottery 
.scheme  is  equally  liable  with  principal;  Riley  v.  Bell,  120  Iowa,  618,  95  N.  W. 
170,  holding  agent  who  in  bad  faith  misrepresents  title  to  land  he  is  selling  per- 
:sonally  liable;  Hamlin  v.  Abell,  120  Mo.  188,  25  S.  W.  516,  holding  one  who  in 
-sale  of  notes  perpetrates  fraud  liable  though  he  act  as  agent;  Crosby  v.  Meeks, 
108  Ga.  126,  33  S.  E.  913,  to  point  that  one  selling  property  as  agent  is  liable  to 
purchaser  for  any  fraud  he  commits  in  connection  with  sale;  Strayliom  v. 
•Giles,  22  Ark.  517,  holding  that  agent  selling  slave  in  name  of  principal  knowing 
he  had  begun  suit  for  his  freedom  becomes  liable  to  vendee  if  he  fail  to  inform 
him  of  such  suit;  Roberts  v.  Holliday,  10  S.  D.  576,  74  N.  W.  1034,  holding  that 
•one  induced  to  purchase  land  through  agent's  misrepresentations  may  recover 
value  of  all  that  agent  received  and  retained  as  consideration  for  property. 

Cited  in  notes  in  48  A.  S.  R.  921,  on  liability  of  agent  or  officer  of  corporation 
-to    third  persons  for  fraud  committed  or  wilful  misrepresentations  made;    50 
L.R.A.  647,  on  liability  of  servant  or  agent  for  assault,  fraud,  or  other  wrongful 
act  against  third  party  under  orders  of  employer. 
.—  For  nonfeasance  and  misfeasance. 

Cited  in  note  in  22  A.  S.  R.  514,  on  agent's  personal  liability  to  third  person 
^or  nonfeasance  and  misfeasance. 
Principars  liability  for  agent's  misrepresentations. 

Cited  in  note  in  85  A.  S.  R.  372,  on  principal's  liability  for  misrepresentations 
by  agent. 
"What  constitutes  fraud. 

Cited  in  reference  notes  in  72  A.  D.  641,  on  what  constitutes  fraud;  90  A.  D. 
425,  on  suppression  and  concealment  of  material  facts  as  rendering  sale  fraudu- 
lent. 

Cited  in  notes  in  35  L.R.A.  420,  on  statements  as  to  title  as  fraud;  12  E.  R.  C. 
295.  296,  on  what  constitutes  fraud. 
.^-When  misrepresentations  amount  to. 

Cited  in  Righter  v.  Roller,  31  Ark.  170,  holding  that  misrepresentation  is  not 
fraudulent  unless  made  with  knowledge  of  its  falsity;  Jones  v.  Foster,  175  111. 
459,  51  N.  E.  862,  holding  that  equity  will  not  set  aside  deed  for  false  represen- 
•tations  unless  party  knew  of  their  falsity  when  making  them;  Livermore  v.  Mid- 
dlesborough  Town  Lands  Co.  106  Ky.  140,  50  S.  W.  6,  holding  that  fact  that 
land  developing  company's  performances  did  not  come  up  to  its  published  expec- 
>tations  did  not  entitle  purcliaser  of  land  to  rescission  of  his  contract. 

Cited  in  reference  notes  in  04  A.  D.  550,  on  proof  of  scienter  in  action  for 
rfalse  representations;   81  A.  D.  58,  as  to  what  false  representations  amount  to 
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fraud;  81  A.  D.  376,  on  elements  of  fraudulent  repreisentation ;  86  A.  D.  760, 
as  to  what  misrepresentations  will  avoid  sale  of  personal  property;  89  A  D. 
216,  on  need  for  proof  of  scienter  in  action  for  false  representations  in  sale  of 
chattel;  94  A.  D.  296,  as  to  what  constitutes  misrepresentation;  36  A  S.  R. 
591,  on  innocent  misrepresentations. 

Cited  in  notes  in  11  A.  S.  R.  350,  on  false  representations  which  will  yitiate 
or  avoid  contract;  18  A.  S.  R,  559,  on  knowledge  of  falsity  in  action  for  false 
representations;   37  L.R.A.  608,  on  positive  assurance  and  express  reliance  on 
representati6ns  made  to  effect  contract  as  basis  of  charge  of  fraud. 
Measure  of  damages  for  fraud. 

Cited  in  reference  notes  in  79  A.  D.  467,  on  measure  of  damages  for  fraud  in 
sale  of  real  or  personal  property;  81  A.  D.  58,  on  measure  of  damages  for  vend- 
or's false  representations;  97  A.  D.  745,  on  recovery  of  damages  adequate  to  in- 
jury sustained  in  actions  for  fraud ;  47  A.  S.  R.  502,  on  recovery  of  damages  for 
misrepresentation;  55  A.  S.  R.  675,  on  measure  of  damages  for  false  representa- 
tion. 

Cited  in  notes  in  11  A.  S.  R.  351 ;  18  A.  S.  R.  562, — on  measure  of  damages  in 
false  representations. 

61  AM.  DEC.  202,  PIPES  v.  HARDESTY,  9  liA.  ANN.  152. 
Alteration  of  writings. 

Cited  in  Messi  v.  Frechede,  113  La.  679,  37  So.  600,  holding  burden  on  party 
relying  on  instrument  to  explain  any  material  interlineations  appearing  therein; 
Wheadon  v.  Turregano,  112  La.  931,  36  So.  808,  holding  burden  on  lessor  to 
explain  material  erasures  which  appeared  in  duplicate  copy  of  lease  retained 
by  him  but  not  in  lessee's  copy;  Bell  v.  Keefe,  13  La.  Ann.  524,  holding  bond 
containing  erasures  which  were  satisfactorily  explained  valid. 

Cited  in  reference  notes  in  85  A.  D.  177,  on  presumption  against  validity  of 
deed  which  presents  material  interlineations  on  its  face;  27  A.  S.  R.  886,  on 
effect  of  interlineations;  72  A.  S.  R.  223,  on  presumption  as  to  erasure  or  inter- 
lineation in  deed. 

61  AM.  DEC.  204,  SCHNEIDER  v.  COCHRANE,  9  IjA.  ANN.  2S5. 
Notarial  protests  as  evidence. 

Cited  in  Abott  v.  Borge,  20  La.  Ann.  372,  holding  that  proof  of  notice  of  dis- 
honor must  be  made  to  hold  endorser  of  note;  Schorr  v.  Woodlief,  23  La.  Ann. 
473,  holding  statement  in  foreign  notary's  certificate  of  protest  that  notice  of 
protest  of  foreign  bill  of  exchange  was  given  insufficient  to  prove  such  fact 

Cited  in  reference  notes  in  63  A.  D.  717,  on  effect  of  notarial  protests  as  evi- 
dence; 69  A.  D.  54,  on  notarial  certificate  of  protest  as  evidence  of  notice; 
74  A.  D.  77,  on  necessity  for  proof  of  oflBcial  character  of  notary;  54  A  S.  R- 
295,  on  admissibility  in  evidence  of  notarial  protests. 

Cited  in  notes  in  96  A.  D.  603,  on  protest  of  foreign  bill  of  exchange  as  evi- 
dence;  96  A.   D.   608,  as  to  what  law  governs  effect  of  protest  as  evidence; 
96  A.  D.  609,  on  effect  of  certificate  of  protest  as  evidence  of  notice  to  drawer 
and  indorsers. 
What  is  foreign  bill  of  exchange. 

Cited  in  reference  notes  in  85  A.  D.  371,  on  bills  drawn  from  one  state  on  an- 
other as  foreign  bills  requiring  protest;  85  A.  D.  634,  on  when  bill  of  exchange- 
foreign  and  when  inland. 
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61  M.  DEC.  205,  GOODLOE  v  ROGERS,  9  IiA.  ANN.  27S. 
Lioss  of  profits  as  damages. 

Cited  in  reference  notes  in  63  A.  D.  476,  on  loss  of  profits  as  measure  of  dam- 
ages; 65  A.  D.  606,  on  recovery  of  prospective  profits  as  damages. 

Cited  in  notes  in  60  A.  D.  725,  on  less  of  profits  as  damages;  52  L.R.A.  232, 
on  loss  of  profits  of  sale  or  purchase  as  damages  on  breach  by  vendor  of  articles 
to  be  manufactured  as  applied  to  remoteness,  contingency,  and  uncertainty;  53 
L.R.A.  43,  on  necessity  that  profits  should  have  been  within  contemplation  of 
parties  to  entitle  one  to  recover  for  same  for  breach  of  contract. 
Damages  In  action  for  breach  of  contract  for  sale  of  chattel. 

Cited  in  Livermore  Foundry  &  Mach.  Co.  v.  Union  Compress  &  Storage  Co.  105 
Tenn.  187,  53  L.R.A.  482,  58  S.  W.  270,  adding  that  rental  value  of  machinery 
for  season  may  be  recovered  where  machinery  furnished,  because  of  defects,  could 
not  be  used  and  manufacturer  had  agreed  to  have  it  ready  by  named  date 
knowing  it  could  be  used  only  for  limited  season;  Whitney  Iron  Works  v. 
Reuss,  40  La.  Ann.  112,  3  So.  500  (dissenting  opinion),  upon  right  of  vendee  to 
recoup  where  machinery  furnished  him  was  defective. 

Cited  in  note  in  57  L.R.A.  201,  on  measure  of  damages  for  breach  by  vendor  of 
contract  for  sale  of  article  having  no  market  price  when  purchased  for  use. 

«1  AM.  DEO.  209,  ARDMORE  v.  CASE,  9  IjA.  ANN.  288. 
When  property  is  community  property. 

Cited  in  Waterer*s  Succession,  25  La.  Ann.  210,  to  point  that  prior  to  certain 
statute  no  community  existed  in  property  acquired  in  Louisiana  in  favor  of 
married  persons  resident  abroad. 
Conflict  of  laws  as  to  matrimonial  property. 

Cited  in  notes  in  85  A.  S.  R.  564,  on  conflict  of  laws  as  to  community  prop- 
erty; 67  LuR.A.  358,  on  conflict  of  laws  as  to  matrimonial  property  when  lex 
domicilii  is  opposed  to  lex  rei  sitae  or  lex  fori. 
Ctiving  effect  to  testator's  intention. 

Cited  in  Lake  v.  Copeland,  82  Tex.  464,  17  S.  W.  786,  holding  that  where  testa- 
tor's intention  was  to  provide  equally  for  his  wife  and  daughter  and  title  to  land 
given  latter  failed  she  has  action  against  mother  for  contribution. 

Cited  in  reference  notes  in  73  A.  D.  276,  on  testator's  intention  governing  in 
construction  of  will;  77  A.  D.  679,  on  effect  of  testator's  intention  in  construing 
will;  94  A.  D.  155,  on  controlling  effect  of  intention  of  testator. 

61   AM.   DEC.   214,  DAMONT  v.  NEW  ORLEANS,   &  O.  R.   CO.   9  LA. 

ANN.  441. 
Contributory  D«%gligence. 

Cited  in  Schwartz  v.  Crescent  City  R.  Co.  30  La.  Ann.  16,  holding  that  plaintiff 
who  was  guilty  of  contributory  negligence  cannot  recover  by  showing  defendant's 
negligence. 

Cited  in  reference  notes  in  63  A.  D.  333,  on  contributory  negligence  as  affect- 
ing right  to  recover  for  injury;  64  A.  D.  412,  on  recovery  where  negligence  is 
mutual;  64  A.  D.  676,  on  contributory  negligence  relieving  defendant;  75  A.  D. 
346,  on  doctrine  of  contributory  negligence;  78  A.  D.  328,  on  contributory  negli- 
^nce  as  bar  to  recovery  of  damages. 
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—  Of  passenger  generally. 

Cited  in  Mercier  v.  New  Orleans  &  C.  R.  Co.  23  La.  Ann.  264,  denying  recovery 
to  one  injured  in  street  car  collision  where  with  reasonable  care  he  could  have 
avoided  accident;  Barnhill  v.  Texas  &  P.  R.  Co.  109  La.  43,  33  So.  63,  holding  one 
who  stepped  suddenly  from  behind  box  car  onto  main  track  and  was  killed  by 
approaching  train  guilty  of  contributory  negligence;  Bemiss  v.  New  Orleans 
City  &  Lake  R.  Co.  47  La.  Ann.  1671,  18  So.  711,  denying  recovery  to  one  who 
while  stepping  from  one  car  to  another  of  moving  train  was  injured  by  sudden 
jerking  of  train. 

Cited  in  reference  notes  in  64  A.  D.  771,  on  contributory  negligence  affecting 
injured  passenger's  right  of  recovery;  90  A.  D.  343,  on  care  required  of  pas- 
sengers. 

Cited  in  note  in  43  A.  D.  364,  on  passenger's  contributory  negligence  as  af- 
fecting his  right  to  recover  for  injury. 

—  Getting  on  train. 

Cited  in  Knight  v.  Pontchartrain  R.  Co.  23  La,  Ann.  462,  denying  recovery  to 
persons  who  tried  to  board  train  as  it  was  pulling  out  of  station  though  negli- 
gence upon  part  of  company  was  proved;  Blair  v.  Grand  Rapids  &  I.  R  Co.  60 
Mich.  124,  26  N.  W.  855,  holding  one  attempting  to  board  train  when  moving 
across  country  guilty  of  contributory  negligence;  Central  R.  &  Bkg.  Co.  v. 
Letcher,  69  Ala.  106,  44  A.  R.  505,  holding  same  as  to  one  who  boarded 
train  for  temporary  purpose  and  stepped  therefrom  as  it  pulled  out  of  station. 

—  Getting  off  moving  train. 

Cited  in  Walker  v.  Vicksburg,  S.  &  P.  R.  Co.  41  La.  Ann.  795,  17  A.  S.  R.  417, 
7  L.R.A.  111,  6  So.  916,  holding  one  who  to  avoid  being  carried  beyond  his  desti- 
nation jumped  from  moving  train  guilty  of  contributory  n^ligence;  Bon  v. 
Railway  Pass.  Assur.  Co.  66  Iowa,  664,  41  A.  R.  127,  10  N.  W.  225,  holding  one 
not  entitled  to  recover  upon  accident  insurance  policy  requiring  compliance  with 
rules  of  company  where  he  was  thrown  from  car  steps  which  position  he  took 
before  train  arrived  at  station;  Odom  v.  St.  Louis  S.  W.  R.  Co.  45  La.  Ann. 
1202,  23  L.R.A.  162,  14  So.  734,  holding  that  where  train  started  forward  and 
woman  who  with  child  in  her  arms  was  on  step  ready  to  alight  stepped  there- 
from she  was  not  guilty  of  contributory  negligence. 

Cited  in  reference  note  in  92  A.  D.  328,  on  right  of  recovery  of  one  who  jumps 
from  moving  train  to  avoid  being  carried  beyond  destination. 

Cited  in  notes  in  37  A.  R.  385,  on  negligence  in  leaving  cars  while  in  motion; 
21  L.R.A.  360,  on  injuries  to  person  getting  off  where  train  does  not  stop. 

Distinguished  in  Brashear  v.  Houston,  C.  A.  &  N.  R.  Co.  47  La.  Ann.  735,  4^ 
A.  S.  R.  382,  28  L.R.A.  811,  17  So.  260,  holding  that  where  plaintiff  was  called 
to  platform  by  train  officials  as  it  slowed  up  and  was  thrown  from  steps  by  its 
sudden  starting  he  can  recover,  McCaslin  v.  Lake  Shore  &  M.  S.  R.  Co.  93  Mich. 
553,  53  N.  W.  724,  holding  one  who  attempts  to  alight  from  slowly  moving 
train  at  invitation  of  brakeman  who  stands  ready  to  assist  her  not  guilty  of 
contributory  negligence. 

61  AM.  DEO.  218,  STEWART  v.  NEW  ORIiEANS,  9  LA.  ANN.  461. 
liiability  of  municipal  corporations. 

Cited  in  Gianfortone  v.  New  Orleans,  24  L.R.A.  692,  61  Fed.  64,  holding  that  i» 
absence  of  statute  city  is  not  liable  for  its  failure  to  protect  human  life;  Ben- 
nett V.  New  Orleans,  14  La.  Ann.  120,  holding  city  not  liable  where  because  of 
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defective  condition  of  draining  machine  plaintiff's  property  was  overflowed; 
Arras  V.  Knoxville,  32  111.  App.  604,  holding  city  not  liable  where  one  was  in- 
jured by  discharge  of  cannon  by  crowd  of  persons  who  had  assembled  in  its 
streets. 

Cited  in  reference  notes  in  63  A.  D.  699,  on  municipal  enjoyment  of  govern- 
ment exemptions;  25  A.  S.  R.  654,  on  municipality's  liability  for  negligence  in 
performance  of  public  duty. 

Cited  in  notes  in  66  A.  D.  434,  on  tests  for  determining  city's  liability  for 
damages  occasioned  in  execution  of  governmental  or  sovereign  powers;  70  A.  D. 
51  J,  on  municipality's  liability  with  respect  to  its  public  governmental  powers. 
—  For  acts  of  officers  or  agents  generally. 

Cited  in  Territory  ex  rel.  Choteau  County  v.  Cascade  County,  8  Mont.  396, 
7  L.R.A.  105,  20  Pac.  809,  to  point  county  is  not  liable  for  wrongful  act  of  its 
officer  in  respect  to  governmental  duty  imposed  by  positive  law;  Caspary  v. 
Portland,  19  Or.  496,  20  A.  S.  R.  842,  24  Pac.  1036,  holding  that  for  city  to 
be  liable  for  acts  of  officer  it  must  appear  that  he  was  not  independent  public 
officer  and  that  he  was  performing  some  duty  of  corporate  nature;  Fischer  Land 
&  Improv.  Co.  v.  Bordelon,  52  La.  Ann.  429,  27  So.  59,  holding  that  parish  can- 
not be  treated  as  municipal  corporation  and  made  liable  for  tort  of  its  agents; 
Brown  v.  Guyandotte,  34  W.  Va.  299,  11  L.R.A.  121,  12  S.  E.  707,  holding  town 
not  liable  where  one  confined  in  jail  for  violating  its  ordinances  was  injured  in 
its  burning  resulting  from  wrongful  acts  of  its  officers;  Lewis  v.  New  Orleans, 
12  La.  Ann.  190,  holding  city  not  liable  for  death  of  slave  occasioned  by  negli- 
gence and  wrongful  conduct  of  jailors  who  had  him  in  charge;  Richmond  v. 
Long,  17  Gratt.  375,  94  A.  D.  461,  holding  same  where  delirious  slave  escaped 
from  city's  hospital  through  attendants'  negligence  and  met  its  death;  Murtaugh 
V.  St.  Louis,  44  Mo.  479,  holding  same  where  free  patient  of  city's  hospital  was 
injured  through  negligence  and  misfeasance  of  attendants;  Givens  v.  Paris,  5 
Tex.  Civ.  App.  705,  24  S.  W.  974,  holding  same  where  city's  special  officer  in 
impounding  cow  recklessly  ran  it  into  plaintiff;  Culver  v.  Streator,  ]30  111.  238, 
6  L.R.A.  270,  22  N.  E.  810,  holding  city  not  liable  for  injuries  caused  by  negli- 
gence of  one  of  its  officers  employed  to  enforce  dog  ordinance. 

Cited  in  note  in  30  A.  S.  R.  383,  on  municipal  liability  for  negligence  and 
other  misconduct  of  officers  and  agents  in  performing  public  duties  voluntarily 
assumed. 
«>For  acts  of  police  officers  or  sheriffs. 

Cited  in  Cook  v.  Macon,  54  Ga.  468,  holding  city  not  liable  for  illegal  arrest 
made  by  its  police  officer;  New  Orleans  v.  Kerr,  50  La.  Ann.  413,  69  A.  S.  R. 
442,  23  So.  384,  to  same  effect;  Pollock  v.  Louisville,  13  Bush,  221,  26  A.  R. 
260,  holding  city  not  liable  for  willful  negligence  of  police  officer  in  making 
arrest  for  felony;  Dargan  v.  Mobile,  31  Ala.  469,  70  A.  D.  605,  holding  same 
where  slave  was  injured  through  negligence  of  city's  officers  in  taking  him  into 
custody  for  violating  ordinance;  McKay  v.  Buffalo,  9  Hun,  401,  holding  city  not 
liable  to  one  injured  by  negligence  of  police  officer  in  shooting  supposedly  mad 
dog  in  streets;  Sherman  v.  Vermillion  Parish,  51  La.  Ann.  880,  26  So.  538,  hold- 
ing that  no  action  arises  against  parish  where  juror  was  injured  through  negli- 
gence of  sheriff  who  had  him  in  charge  by  falling  into  pit  dug  by  permission  of 

police  jury. 

Cited  in  notes  in  30  A.  S.  R.  401,  on  municipal  liability  for  negligence  or  mis- 
conduct of  police  department;  15  L.R.A.  783.  on  liability  of  municipal  corpora- 
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tion  for  acts  of  policemen;  44  L.R.A.  796,  798,  on  municipal  liability  for  false 
imprisonment  and  unlawful  arrest;   12  L.R.A.(N.S.)    638,  on  municipal  liabil- 
ity for  torts  of  police  officers. 
—  Fop  acts  of  mob. 

Cited  in  New  Orleans  v.  Abbagnato,  26  L.R.A.  329,  10  0.  C.  A.  361,  23  U.  8. 
App.  533,  62  Fed.  240,  holding  that  in  absence  of  statute  city  is  not  liable  for 
killing  of  person  by  mob  permitted  by  negligence  of  its  officers.    , 
liiability  of  officers. 

Cited  in  Carter  v.  Worcester  County,  94  Md.  621,  51  AtL  830,  holding  county 
commissioners  not  liable  where  their  road  supervisor  made  illegal  arrest; 
Symonds  v.  Clay  County,  71  111.  355,  holding  county  commissioners  whoae 
agent  negligently  set  out  fire  on  poor-farm  not  liable  for  resulting  damages  to 
adjoining  property. 
Pleading  In  actions  against  municipalities. 

Cited  in  Bennett  v.  New  Orleans,  14  La.  Ann.  120,  holding  city's  exemption 
from  suit  for  nonperformance  of  discretionary  powers  available  under  general 
issue  plea;  Conway  v.  Beaumont,  61  Tex.  10,  holding  that  as  each  case  of  mmiici- 
pal  liability  for  tort  is  determined  upon  particular  facts  pleader  must  state  his 
case  in  detail. 

Nature  of  government  of  New  Orleans. 

Cited  in  State  ex  rel.  Nicholls  v.  Shakespeare,  41  La.  Ann.  156,  6  So.  592 
(dissenting  opinion),  to  point  that  city  of  New  Orleans  possesses  sovereign  pow- 
ers; Duffy  V.  New  Orleans,  49  La.  Ann.  114,  21  So.  179,  in  same  connection. 

«1  AM.  DEC.  221,  SARPY  v.  MUNICIPAIilTY  NO.  2,  9  Uk.  ANN.  597. 
What  amounts  to  a  dedication. 

Cited  in  McNeil  v.  Hicks,  34  La.  Ann.  1090,  holding  dedication  of  open  space 
established  where  land  company  in  making  final  partition  of  land  remaining 
unsold  did  not  include  it. 

Cited  in  reference  notes  in  79  A.  D.  591,  on  what  is  sufficient  evidence  of 
owner's  intention  to  dedicate,  from  plans  furnished  and  acts  done;  92  A  D.  460, 
on  what  constitutes  and  upon  what  dedication  founded;  72  A.  D.  369;  96  A.  D. 
^68, — as  to  what  constitutes  dedication. 

Distinguished  in  Delord  v.  New  Orleans,  11  La.  Ann.  699,  holding  mere  omis- 
sion to  account  for  an  alluvion  upon  plan  purporting  to  represent  land  belonging 
to  one's  estate  insufficient  to  establish  abandonment  to  public;  David  v.  New 
Orleans,  10  La.  Ann,  404,  79  A.  D.  586,  holding  that  where  plaintiffs  asserted  title 
to  locus  in  quo  and  maae  no  sales  of  lots  bounding  upon  it  as  a  public  place,  no 
dedication  was  established. 
Higlit  to  Interfere  with  land  dedicated. 

Cited  in  Moose  v.  Carson,  104  N.  C.  431,  17  A.  S.  R.  681,  7  L.R.A.  548, 10  S.  E. 
689,  holding  that  easement  which  abutting  owner  has  in  street  with  respect  to 
which  he  purchased  his  lot  cannot  be  substantially  interfered  with;  Tilton  v. 
New  Orleans  City  R.  Co.  36  La.  Ann.  1062,  to  point  that  estoppel  in  pais  arises 
ngainst  original  owner  where  land  is  set  apart  as  public  and  others  acquire  rights 
relying  thereupon. 

Cited  in  reference  notes  in  67  A.  D.  240,  on  estoppel  of  owner  from  revoking 
dedication;  97  A.  D.  221^  on  dedication  being  irrevocable  where  property  is  set 
apart  to  public  use. 
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61  AM.  DEC.  227,  WIIjSON  ▼.  WHiSON,  88  BfE.  18. 
Conveyances  upon  condition  subsequent. 

Cited  in  reference  note  ia  68  A.  D.  649,  on  validity  and  effect  of  conveyances 
upon  condition  subsequent. 
«- Personal  character  of  obligation. 

Cited  in  reference  note  in  72  A.  D.  302,  on  personal  character  of  obligation 
where  father  conveys  to  son  in  consideration  that  latter  maintain  father. 

—  Wlio  bound  by. 

Cited  in  note  in  44  A.  D.  745,  on  duration  of  condition  subsequent  and  who 
bound  by. 

Distinguished  in  Ridley  v.  Ridley,  87  Me.  445,  32  Atl.  1005,  holding  that  where 
one  conveyed  land  to  his  son  upon  condition  that  son  support  him  thereon 
during  life,  son's  heirs  cannot  demand  possession  as  against  mortgagee;  Green* 
leaf  V.  Grounder,  86  Me.  208,  29  Atl.  1082,  holding  that  purchaser  under  execu- 
tion against  one  to  whom  farm  was  conveyed  on  condition  that  he  support 
grantor  on  such  farm  cannot  have  possession  during  life  of  grantor. 

—  Re-entry   upon  breach  of  condition. 

Cited  in  Gilchrist  v.  Foxen,  95  Wis.  428,  70  N.  W.  585,  holding  that  mother 
who  conveyed  daughter  land  in  consideration  that  she  pay  mortgage  thereon  and 
support  mother  for  life  may  upon  her  failure  to  do  so  enter  as  for  breach  of  con- 
dition subsequent. 

61  AM.  DEC.  229,  WILIjIAMS  y.  MORTON,  88  BfE.  47. 
Sales  by  guardians. 

Cited  in  reference  notes  in  51  A.  S.  R.  401,  on  jurisdiction  to  sell  infant's 
property ;  76  A.  S.  R.  77,  on  sales  by  guardian. 
•^Validity  of  as  dependent  upon  his  giving  bond. 

Cited  in  Bachelor  v.  Korb,  68  Neb.  122,  76  A.  S.  R.  70,  78  N.  W.  485,  holding 
guardian's  sale  void  where  his  bond  was  not  properly  approved;  Tracy  v. 
Roberts,  88  Me.  310,  34  Atl.  68,  holding  guardian's  sale  made  without  petition, 
license,  bond  and  notice  of  sale,  void. 

Cited  in  reference  note  in  68  A.  D.  603,  on  when  guardian's  deed  is  void. 

Cited  in  note  in  33  L.R.A.  761,  on  necessity  of  bond  by  domestic  guardians  on 
sale  or  mortgage  of  land. 

Disapproved  in  Watts  v.  Cook,  24  Kan.  278;  Hughes  v.  Goodale,  26  Mont. 
93,  91  A.  S.  R.  410,  66  Pac.  702, — holding  guardian's  sale  not  void  because  of 
his  failure  to  give  security  required  by  statute. 

Ijiability  on  general  bond  for  performance  of  acts  for  which  special  bond 
is  required. 

Cited  in  Madison  County  v.  Johnston,  51  Iowa,  152,  50  N.  W.  492;  Morris  v. 
Cooper,  35  Kan.  156,  10  Pac.  588;  Probate  Judge  v.  Toothaker,  83  Me.  195,  22 
Atl.  119;  State  use  of  Martin  v.  Harbridge,  43  Mo.  App.  16;  Henderson  v. 
Coover,  4  Nev.  429, — holding  general  bond  of  guardian  not  liable  for  his  acts  in 
sale  of  realty  for  which  special  bond  was  required;  Kester  v.  Hill,  42  W.  Va.  611, 
26  S.  E.  376,  to  same  effect;  Allen  v.  Kelly,  55  App.  Div.  454,  67  N.  Y.  Supp. 
97  (dissenting  opinion),  upon  same  point;  Milwaukee  County  v.  Ehlers,  45  Wis. 
281,  holding  treasurer's  general  bond  not  liable  for  misappropriation  of  par- 
ticular fund  for  which  special  bond  was  required;  People  use  of  Sterling  v. 
Huffman,  182  111.  390,  55  N.  E.  981;  Com.  ex  rel.  Lancaster  County  v.  Hershey, 
Am.  Dec.  Vol.  VIII.— 75. 
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19  Lane.  L.  Rev.  33, — to  point  general  bond  not  liable  for  faithlal  performance 
of  particular  duties  for  which  special  bond  required. 

Distinguished  in  Wann  v.  People,  57  IlL  202,  holding  guardian's  general  bond 
liable  where  land  was  leased  under  order  of  court  and  special  bond  which  was  re- 
quired was  not  given. 
lilabllity  on  bond  of  officer  making  void  sale  for  proceeds  thereof. 

Cited  in  Johnson  v.  Ayres,  18  App.  Div.  496,  46  N.  Y.  Supp.  132,  holding  bond 
of  committee  of  lunatic  not  liable  for  proceeds  of  sale  made  under  circumstances 
which  rendered  it  void. 
When  limitations  accrue  against  purchaser  at  guardian's  void  sale. 

Cited  in  Furlong  v.  Stone,  12  R.  I.  437,  holding  that  limitations  run  against 
one  purchasing  at  guardian's  void  sale  from  time  he  pays  over  purchase  money 
to  guardian.' 

61  AM.  DEC.  234,  KNOWLES  v.  ATLANTIO  &  ST.  Ij.  R.  CO.  S8  ME.  55. 
liiability  of  carrier. 

Cited  in  reference  notes  in  63  A.  D.  320,  on  what  is  sufficient  delivery  by 
carrier;  71  A.  D.  280,  on  railroad  company's  liability  as  carrier  ceasing  when 
goods  have  reached  destination  and  been  stored  in  warehouse;  86  A.  D.  776,  as 
to  when  carrier's  liability  as  such  terminates;  95  A.  D.  657,  on  carrier's  liability. 
liiability  of  bailees. 

Cited  in  Parker  v.  Union  Ice  &  Sale  Co.  59  Kan.  626,  68  A.  S.  R.  383)  54  P*c 
672,  holding  that  where  bailor  knew  as  much  about  character  of  warehouse  ii» 
which  bailee  stored  his  goods  as  bailee  did,  he  cannot  recover  for  injury  thereto* 
resulting  from  warehouse's  construction. 

Cited  in  reference  notes  in  65  A.  D.  764,  on  liability  of  gratuitous  bailee  for 
fraud  or  gross  negligence  only;  88  A.  D.  126,  on  degree  of  care  required  of  gra- 
tuitous bailee;  30  A.  S.  R.  791,  on  liability  of  bailee  of  iiaked  deposit;  35  A  S. 
R.  831,  on  liability  of  gratuitous  bailee. 

Cited  in  note  in  9  E.  R.  C.  285,  on  degree  of  care  required  of  bailee  for  safe- 
keeping. 

Distinguished  in  Russell  v.  Lynch,  28  Mo.  312,  holding  that  one  who  placed  his 
slave  in  private  prison  may  complain  of  proprietor's  negligence  in  leaving  place 
in  charge  of  negro  boy,  although  he  had  on  several  occasions  seen  such  boy  about 
the  place  opening  and  closing  doors. 

81   AM.  DEC.   237,  BUCKNAM  v.  THOMPSON,   38  ME.    171. 
What  absence  from  state  will  interrupt  running  of  limitations. 

Cited  in  Venable  v.  Paulding,  19  Minn.  488,  Gil.  422,  holding  that  statute 
providing  that  time  defendant  is.  absent  from  state  shall  form  no  part  of  limi- 
tation period  has  reference  to  such  absence  as  constitutes  change  of  domicile. 

Cited  in  reference  notes  in  64  A.  D.  205,  on  meaning  of  "reside  without  state"^ 
in  statute  of  limitations;  64  A.  D.  380,  on  construction  of  "reside  without  state*' 
in  statute  providing  that  limitations  shall  not  run;  77  A.  D.  550,  as  to  what 
is  absence  from  state  and  effect  upon  running  of  statute  of  limitations;  9  A  S. 
R.  675,  on  meaning  of  term  "residing  without  the  state"  in  statute  of  limitations; 
36  A.  S.  R.  647,  on  suspension  of  limitations  by  absence  from  state. 

Cited  in  notes  in  36  A.  D.  74,  on  effect  of  absence  from  state  on  limitation  of 
actions;  83  A.  D.  644,  on  what  constitutes  absence  from  the  state  and  effect  of 
on  riinning  of  limitations;  17  L.RA.  226,  on  what  constitutes  residence  out  of 
the  state  within  meaning  of  statute  of  limitations. 
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What  constitutes  domlcil  or  change  thereof. 

Cited  in  reference  notes  in  65  A.  D.  116,  on  domicile  and  change  thereof;  69 
A.  D.  74,  as  to  what  constitutes,  and  distinction  between,  residence,  domicil  and 
dwelling  place;  69  A.  D.  74,  on  change  of  domicil  or  residence;  83  A.  D.  509,  on 
continuance  of  old  domicil  until  new  one  is  acquired. 

Cited  in  note  in  9  E.  R.  C.  808,  on  necessity  of  animus  manendi  to  constitute 
domicil. 

•  1  AM.  DEC.   289,  MOODY  ▼.  WHITNEY,   88  ME.   174. 
Damages  recoverable  for  wrongful  conversion  of  property. 

Cited  in  Robinson  v.  Barrows,  48  Me.  186,  holding  that  for  wrongful  seizure  of 
liquors  their  value  at  time  conversion  occurred  is  recoverable  with  interest; 
Sturges  V.  Keith,  57  111.  451,  11  A.  R.  28,  holding  that  in  trover  for  conversion  of 
stock,  its  market  value  at  time  of  conversion  with  interest  to  date  of  trial  proper 
measure  of  damages;  Hendricks  v.  Evans,  46  Mo.  App.  313,  holding  that  in  trover 
against  purchaser  of  horse  from  owner's  bailee,  measure  of  damages  is  horse's 
value  at  time  demand  made  and  not  at  time  of  purchase  though  it  had  increased 
in  value  in  meantime;  Buckley  v.  Buckley,  12  Nev.  423,  to  point  that  when,  for 
conversion  of  property,  money  damages  are  allowed  innocent  wrongdoer  is  to 
be  compensated  for  his  expenditure. 

Cited  in  reference  notes  in  65  A.  D.  219;  73  A.  D.  106-308;  90  A.  D.  266;  8 
A.  S.  R.  691, — on  measure  of  damages  in  trover;  10  A.  S.  R.  431;  34  A.  S.  R. 
589;  39  A.  S.  R.  651,^-on  measure  of  damages  for  conversion. 

Cited  in  notes  in  24  A*  D.  75-76,  on  right  to  recover  enhanced  value  in  case 
qi  wilful  wrong;  24  A.  D.  78-80,  on  measure  of  damages  where  property  is  taken 
or  converted  by  mistake  under  bona  fide  belief  of  right. 
—  Timber. 

Cited  in  Noyes  v.  Stone,  163  Mass.  490,  40  N.  E.  856,  holding  that  proper 
measure  of  damages  for  wrongful  conversion  of  timber  is  its  value  at  time  of 
conversion;  White  v.  Yawkey,  108  Ala.  270,  54  A.  S.  R.  159,  32  L.R.A.  199, 
19  So.  360,  holding  that  damages  recoverable  in  action  against  innocent  pur- 
chaser from  inadvertent  trespasser  are  measured  by  logs'  value  immediately 
after  severance;  Beede  v.  Lamprey,  64  N.  H.  510,  10  A.  S.  R.  426,  15  Atl.  133, 
holding  same  in  trover  against  one  who  wrongfully  but  not  maliciously  cut 
timber;  Ward  v.  Carson  River  Wood  Co.  13  Nev.  44,  holding  owner  of  wood 
wrongfully  converted  entitled  to  recover  its  value  at  time  of  conversion  and  not 
its  value  at  place  where  it  was  when  he  demanded  it  of  bailee  of  converter; 
Winchester  v.  Craig,  33  Mich.  205^  to  same  effect;  Weymouth  v.  Chicago  & 
N.  W.  R.  Co.  17  Wis.  550,  84  A.  D.  763,  holding  that  in  trover  for  conversion 
of  wood  measure  of  damages  against  one  acting  innocently  is  its  value  at  place 
where  taken  and  not  at  place  to  which  it  was  removed  and  demand  made;  Gas- 
kins  V.  Davis,  115  N.  C.  85,  44  A.  S.  R.  439,  25  L.R.A.  813,  20  S.  E.  188,  holding 
that  in  trespass  against  one  innocently  cutting  timber  measure  of  damages  is 
its  value  in  woods  from  which  it  was  taken  together  with  injury  incident  to  its 
removal;  Foote  v.  Merrill,  7  Legal  Gaz.  308,  holding  that  in  trespass  q.  c.  f. 
and  for  cutting  down  and  carrying  away  trees  measure  is  amount  of  injury 
suffered  from  whole  trespass  taken  as  continuous  act;  Foote  v.  Merrill,  54  N.  H. 
490,  20  A.  R.  151,  holding  that  in  action  of  trespass  q.  c.  f.  with  counts  for 
cutting  and  removing  trees  their  increased  value  occasioned  by  defendant's  con- 
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verting  them  into  lumber  cannot  be  considered  in  estimating  damages;  Powers 
V.  Tilley,  87  Me.  34,  47  A.  S.  R.  304,  32  Atl.  714,  holding  that  in  trover  against 
purchaser  of  sleepers  from  trespasser  who  manufactured  them  from  logs  cut 
by  him  on  plaintiff's  lands,  measure  of  damages  is  value  of  sleepers  at  time 
purchaser  converted  them;  Wing  v.  Milliken,  91  Me.  387,  64  A.  S.  R.  238,  40 
Atl.  138,  holding  that  where  defendant's  conversion  occurred  after  trees  wrong- 
fully cut  from  plaintiff's  land  had  been  manufactured  into  spool  stock,  damages 
are  measured  by  trees'  enhanced  value;  Wright  v.  Skinner,  34  Fla.  463,  16 
So.  335,  holding  that  in  action  against  one  innocently  cutting  logs  from  an- 
other's land  no  deduction  for  labor  bestowed  anterior  to  removal  is  to  be  made; 
Webster  v.  Moe,  35  Wis.  75,  holding  that  in  trespass  for  cutting  of  timber 
measure  of  damages  is  highest  value  of  stumpage  at  any  time  between  the 
cutting  and  commencement  of  suit. 

Cited  in  note  in  10  L.R.A.  655,  on  measure  of  damages  for  injuring  or  destroy- 
ing trees. 

Doubted  in  Bly  v.  United  States,  4  Dill.  464,  Fed.  Cas.  No.   1,681,  holding 
that  where  logs  have  been  knowingly   and  wrongfully  cut  from   public  lands 
government  may  recover  their  value  in  boom. 
—  Minerals. 

Cited  in  McLean  County  Coal  Co.  v.  Long,  81  111.  359,  holding  that  in  trover 
for  wrongful  conversion  of  coal  taken  from  another's  land  its  value  when  it 
first  became  a  chattel  is  recoverable;  Blaen  Avon  Coal  Co.  v.  McCulloh,  59  Md. 
403,  43  A.  R.  560,  applying  same  principle;  Forsyth  v.  Wells,  41  Pa.  291,  80 
A.  D.  617,  holding  that  in  trover  against  one  innocently  mining  coal  on  an- 
other's land  measure  of  damages  is  its  value  in  place;  Omaha  &  G.  Smelting 
&  Ref.  Co.  V.  Tabor,  13  Colo.  41,  16  A.  S.  R.  185,  5  L.R.A.  236,  21  Pac.  925,  hold- 
ing that  in  trover  for  conversion  of  ore  sold,  its  value  when  first  severed  from 
realty,  is  measure  of  damages;  Alta  Miu.  &,  Smelting  Co.  v.  Benson  Min.  & 
Smelting  Co.,  2  Ariz.  362,  16  Pac.  565,  holding  in  action  for  conversion  of  ore. 
Its  value  when  broken  down  at  mine  without  allowance  for  labor  expended  in 
its  mining,  measure  of  damages. 

Disapproved  in  Austin  v.  Huntsville  Coal  &,  Min.  Co.,  72  Mo.  535,  37  A.  R. 
446,  holding  that  where  one  innocently  mines  another's  coal  measure  of  dam- 
ages is  its  value  at  mouth  of  shaft  less  cost  of  severing  and  cost  of  delivering 
it  to  such  point. 
Recovery   of   property   wrongfully   converted. 

Cited  in  Missouri  Lumber  &,  Min.  Co.  v.  Zeitinger,  45  Mo.  App.  114  (dis- 
senting opinion)  to  point  that  timber  becomes  personal  property  of  owner  of 
land  as  soon  as  it  is  felled  and  replevin  may  be  maintained  for  its  removal. 

Cited  in  notes  in  4  A.  D.  370,  on  owner's  right  to  claim  property;  26  A.  R. 
529,  on  owner's  right  to  take  property  in  changed  form  upon  proof  of  identity 
of  original  materials. 
Title  by  accession  where  property  wrongfully  converted. 

Cited  in  note  in  32  L.R.A.  428,  on  title  by  accession  to  crops,  fruit,  and  tim- 
ber, severed  and  converted  with  wrongful  intent. 
Evidence  of  conversion. 

Cited  in  reference  note  in  69  A.  D.  90,  on  demand  and  refusal  as  evidence 
of  conversion. 
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Trover  for  cutting  and  carrying  away  timber. 

Cited  in  reference  note  in  63  A.  D.  665,  on  when  trover  is  maintainable  for 
cutting  and  carrying  away  timber. 
Confusion  of  goods. 

Cited  in  Wright  v.  Skinner,  34  Fla.  453,  16  So.  335,  holding  that  plaintiff 
in  trover  alleging  conversion  of  definite  number  of  logs  cannot  recover  upon 
proof  of  loss  of  an  indefinite  few  which  had  become  so  intermingled  with  de- 
fendant's logs  as  not  to  be  capable  of  identification. 

61  AM.  DEC.  243,  KIMBAIili  v.  BATH,  38  ME.  219. 
liiability  of  municipal  corporation. 

Cited  in  notes  in  66  A.  D.  437,  on  liability  for  damages  where  city  ceases 
to  act  judicially  or  legislatively;  66  A.  D.  438,  on  municipal  liability  for  con- 
sequential damages  resulting  from  act  done  under  authority  of  valid  statute 
or  charter;  66  A.  D.  439,  on  municipal  liability  for  negligent  execution  of 
statutory  power. 

—  For  negligence  of  its  officers  or  agents. 

Cited  in  note  in  30  A.  S.  R.  386,  on  municipal  liability  for  negligence  of  offi- 
cers and  agents  as  to  public  streets. 

—  For  negligence  of  independent  contractor. 

Cited  in  note  in.  76  A.  S.  R.  418,  on  liability  for  negligence  of  independent 
contractors  in  performing  work  for  cities. 

—  For  defects  in  highway  generally. 

Cited  in  reference  notes  in  66  A.  D.  284,  on  liability  of  towns  for  injuries 
arising  from  defects  in  highway;  66  A.  D.  466,  on  liability  of  cities  and  towns 
for  injuries  arising  from  defective  highways;  98  A.  D.  587,  on  defects  in  streets 
and  highways  for  which  cities  and  towns  are  liable;  4  A.  S.  R.  Ill,  on  mu- 
nicipal liability  for  defects  in  streets  and  sidewalks. 

Cited  in  note  in  63  A.  D.  350,  on  municipal  liability  for  failure  to  repair 
streets  and  highways. 

—  For  unsafe  highway  while  improvements  are  being  made. 

Cited  in  Paris  Gaslight  Co.  v.  McHam,  2  Tex.  App.  Civ.  Cas.  (Willson)  569, 
holding  gas  company  liable  for  injury  resulting  from  its  failure  to  guard  prop- 
erly ditc'  dug  in  public  street;  Wilson  v.  Wheeling,  19  W.  Va.  323,  42  A.  R. 
780,  to  point  that  obstructions  consequent  on  repair  of  streets  create  no  lia- 
bility if  there  is  no  negligence. 

Cited  in  reference  notes  in  65  A.  D.  527,  on  liability  of  municipality  for  in- 
juries to  passengers  while  street  is  undergoing  repairs;  2  A.  S.  R.  212,  on  duty 
of  municipal  corporation  to  maintain  guards  and  lights  about  excavations  while 
repairing  streets  and  sidewalks;  51  A.  S.  R.  744,  on  liability  of  municipality 
for  obstruction  of  street;  69  A.  S.  R.  780,  on  municipal  liability  for  unsafe 
highway  while,  improvements  are  being  made. 

Excessive  damages  as  ground  for  new  trial. 

Cited  in  reference  notes  in  71  A.  D.  692,  as  to  when  verdict  of  jury  as  to 
damages  may  be  reviewed;  74  A.  D.  790,  on  interference  with  verdict  on  ground 
of  excessive  damages;  85  A.  D.  381,  on  setting  aside  verdict  on  ground  of  ex- 
cessive damages;  97  A.  D.  288,  on  when  verdict  will  be  disturbed  on  ground  of 
excessive  damages. 
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Cited  in  notes  in  26  L.K.A.  396,  on  granting  new  trial  by  appellate  court  for 
excessive  damages;  8  E.  R.  C.  460,  on  excessive  damages  as  ground  for  new  trial 

61  AM.  DEC.  245,  McGHiVXaiY  v.  STACKPOIiB,  38  MM,  288. 
Powers  and  duties  of  shipmasters  in  foreign  ports. 

Cited  in  note  in  63  A.  D.  638,  on  powers  and  duties  of  shipntasters  in  foreign 
ports. 

61  AM.  DEC.  248,  PIKE  v.  BAIiCH,  38  ME.  302. 
Power  of  master  to  sell  ship  or  cargo. 

Cited  in  Astsrup  v.  Lewy,  19  Fed.  536;  Moore  v.  Hill,  38  Fed.  830,-^to  point 
that  notice  to  owner  where  practicable  is  essential  condition  to  master's  author- 
ity to  sell  ship  or  cargo. 

Cited  in  reference  notes  in  61  A.  D.  24S,  on  power  of  master  to  sell  ship  and 
cargo  in  cases  of  emergency;  83  A.  D.  683,  on  power  and  duty  of  master  regard- 
ing sale  of  insured  vessel. 

Cited  in  notes  in  63  A.  D.  638,  on  powers  and  duties  of  shipmasters  in  foreign 
ports;  63  A.  D.  641,  on  master's  power  to  sell  cargo;  2  E.  R.  C.  542,  on  what 
necessity  authorizes  master  to  sell  goods  carried  as  agent  for  owners  of  goods. 
Application  of  statute  of  frauds  to  public  sales. 

Cited  in  O'Donnell  v.  Leeman,  43  Me.  158,  69  A.  D.  64,  holding  that  auction 
sales  are  as  much  within  statute  of  frauds  as  other  sales;  Dunham  v.  Hartman, 
153  Mo.  625,  77  A.  S.  R.  741,  56  S.  W.  233,  holding  that  bidder  at  sheriTs 
sale  may  withdraw  his  bid  at  any  time  before  proper  memorandum  of  sale  has 
been  made  and  memorandum  made  thereafter  does  not  bind  him;  Gwathney 
V.  Cason,  74  N.  C.  5,  21  A.  R.  484,  in  support  of  same  principle  where  sale  was 
auction  sale. 

Cited  in  reference  notes  in  69  A.  D.  56,  as  to  whether  statute  of  frauds  ap- 
plies to  auction  sales;  69  A.  D.  56,  on  sufficiency  of  auctioneer's  memorandum 
of  sale  under  statute  of  frauds;   70  A.  D.  381,  on  auction  sales  being  within 
statute  of  frauds. 
"When  auction  sale  is  complete. 

Cited  in  reference  note  in  77  A.  S.  R.  746,  as  to  when  auction  sale  is  complete. 
Validity  of  auction  sales  where  competition  is  stifled. 

Cited  in  reference  note  in  75  A.  D,  792,  on  employment  of  by-bidders  and 
puffers  at  auction  sales,  and  its  effect  on  the  validity  of  sales. 

Cited  in  notes  in  96  A.  D.  270,  on  effect  of  combinations  tending  to  stifle  com- 
petition at  auctions;  20  L.R.A.  545,  on  effect  of  preventing  or  checking  bids  on 
validity  of  sale  at  auction. 

61  AM.  DEC.  25f ,  DONAHOE  v.  RICHARDS,  28  BfE.  879. 
School  government  and  discipline  generally. 

Cited  in  Indianapolis  v.  State,  129  Ind.  14,  13  L.R.A.  147,  28  N.  B.  61  (dis- 
senting opinion),  upon  right  of  school  commissioners  to  restrict  teaching  of 
German  to  certain  grades;  State  v.  Jackson,  71  N.  H.  552,  60  L.R.A.  739,  53 
Atl.  1021,  upholding  statute  requiring  parents  to  send  their  children  to  school 

Cited  in  note  in  36  L.R.A.  279,  on  adoption  of  text-books  for  public  schools. 
Reading  from  Bible  in  public  schools. 

Cited  in  Stevenson  v.  Hanyon,  7  Pa.  Dist.  R.  586,  9  Kulp,  256,  4  Lack.  L. 
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New8^  215,  holding  constitutional  provision  securing  freedom  of  worship  not 
violated  by  reading  of  King  James'  version  of  Bible  in  public  schools;  Hackett 
V.  Brooksville  Graded  School  Dist.,  120  Ky.  608,  117  A.  S.  R.  699,  69  L.R.A.  692, 
87  S.  W.  792,  9  A.  &  £.  Ann.  Cas.  36,  holding  King  James'  version  of  Bible  not 
sectarian  book  within  meaning  of  statute  prohibiting  use  of  sectarian  books 
in  public  schools;  Pfeiffer  v.  Board  of  Education,  118  Mich.  560,  42  L.R.A.  536, 
77  N.  W.  260,  holding  constitutional  provision  securing  freedom  of  worship 
not  violated  by  reading  of  extracts  from  Bible  inculcating  precepts  of  the  com- 
mandments, such  reading  being  in  nature  of  supplementary  reading  lesson  and 
no  child  being  required  to  attend  during  such  exercises. 

Cited  in  reference  notes  in  76  A.  D.  173,  on  requirement  that  Bible  be  read 
in  school;  76  A.  D.  173,  on  requirement  that  Bible  be* read  in  school;  20  A.  S. 
R.  69,  on  Bible  reading  in  common  schools. 

Cited  in  note  in  105  A.  S.  R.  153,  on  reading  from  Bible  in  public  schools. 

Distinguished  in  State  ex  rel.  Weiss  v.  District  Board,  76  Wis.  177,  20  A. 
S.  R.  41,  7  L.R.A.  330,  44  N.  W.  967,  holding  that  use  of  Bible  as  text-book 
and  stated  reading  thereof  in  public  schools  without  restriction  constitutes 
"sectarian  instruction,"  to  which  persons  aggrieved  may  object,  though  pupils 
are  not  required  to  attend  upon  such  exercises. 
Grounds  for  suspension  or  exclnslon  of  pupils. 

Cited  in  Ferriter  v.  Tyler,  48  Vt.  444,  21  A.  R.  133,  holding  that  public  school 
authorities  may  suspend  pupil  for  non-attendance,  though  he  was  kept  away 
by  his  parents  to  attend  church  on  religious  feast  day;  Dritt  v.  Snodgrass,  66 
Mo.  286,  27  A.  R.  343,  holding  public  school  authorities  not  civilly  liable  for 
expelling  pupil  for  attending  social  affair  during  school  term  in  violation  of 
rule  established  by  them;  Burdick  v.  Babcock,  31  Iowa  562,  holding  pupil  who 
is  suspended  for  violating  a  parent's  command  rule  as  to  regular  attendance  has 
no  action  against  school  authorities;  State  ex  rel.  Andrew  v.  Webber,  108  Ind. 
31 ,  68  A.  R.  30,  8  N.  E.  708,*  holding  that  public  school  authorities  may  sus- 
pend pupil  who  at  parent's  request  refuses  to  take  music  course  of  school. 

Distinguished  in  State  ex  rel.  Stallard  v.  White,  82  Ind.  278,  42  A.  R.  496, 
holding  that  officers  of  public  university  cannot  make  membership   in  Greek 
letter   fraternity,   a  disqualification   for   admission   or   require  that  candidates 
take  oath  to  disconnect  themselves  with  such  societies  during  college  term. 
—  Noncompliance  with  rule  as  to  reading  from  Bible. 

Cited  in  McCormick  v.  Burt,  95  111.  263,  35  A.  R.  163,  holding  public  school 
directors  not  acting  maliciously  not  liable  for  suspending  pupil  for  non-com- 
pliance with  rule  permitting  King  James'  version  of  Bible  to  be  read. 
lilablllty  of  public  officers  or  governing  boards  for  their  official  acts. 

Cited  in  McKennan  v.  Bodine,  6  Phila.  582,  25  Phila.  Leg.  Int.  109,  holding 
flour  inspector  not  responsible  for  honest  mistake  of  judgment  but  for  reckless 
disregard  of  his  duty  and  for  negligence  he  is  responsible ;  Van  Deusen  v.  New- 
comer, 40  Mich.  90,  upon  liability  of  superintendent  of  insane  asylum  who  in 
good  faith  accepts  or  detains  sane  person. 

Cited  in  reference  notes  in  65  A.  D.  490,  on  nonliability  of  public  boards  and 
officers  acting  judicially  for  their  acts;  68  A.  D.  750,  on  liability  of  judicial 
officers. 

Cited  in  note  in  95  A.  S.  R.  83,  on  liability  of  county  boards,  boards  of  super- 
visors, and  other  governing  bodies  for  judicial  acts. 
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—  Kxpnlsion  of  pupil. 

Distinguished  in  Board  of  Education  v.  Purse,  101  Ga.  422,  65  A.  S.  IL  312, 
41  L.R.A.  593,  28  S.  E.  896,  upon  point  that  for  wrongful  expulsion  of  child 
from  public  school  right  of  action  is  in  child  and  not  parent. 
Operation  of  constitutional  provision  securing  freedom  of  worship  sett' 
erally. 

Cited  in  Hale  v.  Everett,  53  N.  H.  9,  16  A.  R.  82,  to  point  that  object  of 
constitutional  provision  securing  freedom  of  worship  was  to  protect  all  ijersons 
no  matter  what  their  religious  persuasion  in  the  practice  of  their  belief. 
What  constitutes  sectarian  institution. 

Cited  in  note  in  8  A.  S.  R.  412,  on  what  constitutes  a  sectarian  institution 
or  school. 
Public  aid  to  sectarian  institutions. 

Cited  in  note  in  14  L.R.A.  419,  on  public  aid  to  sectarian  institutions. 
Constitutionality  of  Sunday  laws  on  religious  grounds. 

Cited  in  note  in  49  A.  D.  619,  on  constitutionality  of  Sunday   laws  on  re- 
ligious grounds. 
Inquiry  by  courts  into  wisdom  or  propriety  of  legislative  act. 

Cited  in  reference  note  in  64  A.  D.  573;  67  A.  D.  296, — on  right  of  courts  to 
inquire  into  wisdom  or  propriety  of  legislative  acts;  88  A.  D.  725,  on  legis- 
lative act  not  being  void  on  ground  of  policy  or  expediency. 

61  AM.  DEC.   270.  MOALIS  v.  BALTIMORE,   5  MD.   814. 
Nature  of  powers  of  eminent  domain  and  of  taxation. 

Cited  in  Graff  v.  Baltimore,  10  Md.  544,  to  point  that  power  of  eminent  do- 
main is  not  to  be  used  capriciously  to  injury  of  citizen;  Cherokee  Nation  v. 
Southern  K.  R.  Co.  33  Fed.  900,  to  point  that  such  power  is  an  inherent  and 
essential  element  of  sovereignty;  Groff  v.  Frederick  City,  44  Md.  67,  holding 
statute  extending  taxable  limits  of  city  so  as  to  take  in  farming  lands  valid; 
Kimball  v.  Grantsville  City,  19  Utah,  368,  45  L.R.A.  628,  57  Pac.  1,  to  point  that 
limitation  upon  power  of  eminent  domain  that  compensation  must  be  made  has 
no  application  to  taxing  power;  Eaton  v.  Boston,  C.  &  M.  R.  Co.  51  N.  H.  504, 
12  A.  R.  147,  holding  it  no  defence  in  action  against  railroad  company  for  re- 
moving natural  barrier  which  protected  plaintiff's  land  from  floods  that  it  acted 
under  legislative  authority;  District  of  Columbia  v.  Armes,  8  App.  D.  C.  393, 
holding  that  recording  of  maps  in  accordance  with  act  of  Congress  providing 
for  extension  of  highways  in  District  of  Columbia  does  not  amount  to  taking  of 
property. 

Cited  in  reference  notes  in  64  A.  D.  746,  on  right  to  exercise  eminent  domain 
without  affording  compensation;  67  A.  D.  296,  on  distinction  between  taxation 
and  eminent  domain;  69  A.  D.  396,  on  eminent  domain  as  portion  of  state's 
inherent  sovereignty;  71  A.  D.  519,  on  right  to  take  private  property  for  private 
purpose;  73  A.  D.  683,  on  compensation  as  condition  precedent  to  taking 
under  power  of  eminent  domain. 

Cited  in  notes  in  46  A.  D.  637,  on  state's  right  to  appropriate  private  property 
for  public  use.  upon  making  just  compensation;  102  A.  S.  R.  812,  on  effect  of 
right  of  eminent  domain;  102  A.  S.  R.  812,  on  distinction  between  eminent  do- 
main and  the  taxing  or  police  powers. 
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Damages  and  compensation  recoverable  for  lands  taken  for  public  use. 

Cited  in  Newby  v.  Platte  County,  25  Mo.  258,  holding  that  in  compensating  one 
whose  land  is  taken  for  public  use  deduction  may  be  made  for  resulting  increase 
in  value  of  part  retained;  Buffalo  Bayou,  B.  &  C.  R.  Co.  v.  Ferris,  26  Tex.  688,. 
holding  owner  of  land  taken  for  public  use  entitled  to  such  land's  intrinsic  value 
without  reference  to  profit  he  may  derive  from  proposed  improvement;  but  in 
estimating  any  damages  that  may  accrue  to  remainder  of  tract  the  resulting 
advantages  thereto  are  to  be  considered;  Norris  v.  Baltimore,  44  Md.  598,  hold- 
ing that  for  unnecessary  delays  caused  by  city  in  taking  condemned  property 
owner  may  recover  interest  for  such  time  upon  market  value  of  his  property  as 
found  by  the  inquisition  where  such  property  was  vacant  land  yielding  no  rents; 
McCormick  v.  Baltimore,  45  Md.  512,  holding  that  in  assessing  compensation 
to  owner  of  lot  lying  in  bed  of  unopened  street,  land  to  be  taken  is  to  be 
valued  as  if  no  street  were  to  be  opened  over  it;  Hall  v.  Baltimore,  56  Md.  187,. 
holding  owner  of  land  abutting  on  both  sides  of  unopened  street  who  subsequent- 
ly acquired  title  to  fee  in  bed  thereof  entitled  to  substantial  damages  upon  such 
street  being  condemned. 

Cited  in  reference  notes  in  66  A.  D.  153,  on  Constitution  guarantying  to  citi- 
zens right  of  acquiring  and  protecting  property;  66  A.  D.  153,  on  amount  of 
compensation  necessary  for  land  taken  for  public  use. 

Cited  in  notes  in  88  A.  D.  119,  on  damages  in  eminent-domain  cases;  4  A.  S.  R. 
402,  on  damages  for  establishing  railroad  on  highway  where  fee  of  street  is  in 
abutting  landowner ;  85  A.  S.  R.  294,  on  elements  of  damages  for  property  actual- 
ly taken  under  eminent  domain. 
What  constitutes  a  dedication  of  land. 

Cited  in  Steuart  v.  Baltimore,  7  Md.  500,  holding  mere  fact  that  commission* 
ers  in  pursuance  of  their  power  to  designate  lands  which  were  to  be  held  for 
public  purposes  had  marked  out  particular  tract  as  public  square  insufficient  to 
establish  its  character  as  such;  Baltimore  v.  Hook,  62  Md.  371,  holding  that  such 
action  by  such  commissioners  did  not  take  the  place  of  condemnation  proceed- 
ings. 

—  By  plat  or  Tnap  generally. 

Cited  in  Northern  C.  R.  Co.  v.  Baltimore,  46  Md.  425,  holding  that  where  street 
exists  only  on  city  plat  owners  may  use  their  land  as  if  no  such  street  were  con- 
templated. 

—  Reference  to  street  as  boundary  on  sale  of  land. 

Cited  in  Hanspn  v.  Campbell,  20  Md.  223,  to  point  that  sale  of  city  property 
with  respect  to  street  implies  that  purchaser  shall  have  use  of  same  as  such; 
Baltimore  &  O.  R.  Co.  v.  Gould,  67  Md.  60,  8  Atl.  754,  to  point  that  where  land 
is  called  for  as  binding  on  streets  laid  off  on  city's  plat  such  streets  are  thereby 
dedicated  to  public;  Pitts  v.  Baltimore,  73  Md.  326,  21  AtL  52,  holding  that 
such  rule  will  not  apply  if  circumstances  show  parties  did  not  intend  a  dedica- 
tion; Indianapolis  v.  Kingsbury,  101  Ind.  200,  51  A.  D.  749,  holding  that  one 
purchasing  lot  with  respect  to  streets  laid  out  on  plat  has  right  to  have  all  such 
streets  kept  open  as  such;  Cook  v.  Totten,  49  W.  Va.  177,  87  A.  S.  R.  792,  38 
S.  E.  491,  holding  that  where  lots  are  sold  as  marked  off  upon  plat  upon  which 
streets  are  laid  down  purchaser  acquires  right  to  immediate  use  of  all  such 
streets  as  are  necessary  to  full  enjoyment  of  his  property;  Patterson  v.  Miller, 
52  Md.  388,  to  point  that  if  lots  be  sold  as  fronting  on  projected  street  marked 
off  on  plat,  such  street  is  thereby  dedicated  to  public;  Peabody  Heights  Co.  v. 
Willson,  82  Md.  186,  36  L.R.A.  393,  32  Atl.  1077   (dissenting  opinion),  in  same 
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connection ;  Burbach  v.  Schweinler,  66  Wis.  386,  14  N.  W.  449,  holding  that  gran- 
tee of  land  buys  with  full  notice  of  and  takes  subject  to  such  streets  as  are 
marked  off  on  plat  with  reference  to  which  he  purchased;  Baltimore  v.  Friek,  82 
Md.  77,  33  Atl.  435,  holding  that  where  land  is  called  for  as  binding  on  unopened 
street  marked  off  on  private  plat  such  street  is  thereby  dedicated  though  plat 
was  not  referred  to  in  deed;  Flersheim  v.  Baltimore,  85  Md.  489,  36  Atl.  1098, 
holding  that  where  one  conveyed  land  as  gift  to  another  and  described  it  as 
binding  on  unopened  street  marked  off  on  city's  plat  such  street  was  thereby  dedi- 
cated to  public;  Hawley  v.  Baltimore,  33  Md.  270,  holding  that  where  one  sells 
lot  with  respect  to  streets  laid  out  by  him  only  so  much  of  such  streets  is  dedi- 
cated as  is  required  to  enable  purchaser  to  pass  from  his  lot  to  some  public 
street;  Carroll  v.  Asbury,  28  Pa.  Super.  Ct.  354,  holding  that  where  one  sold 
lot  as  fronting  on  street  rights  of  grantee  in  such  street  depended  in  no  manner 
upon  public's  accepting  or  rejecting  it  as  public  street;  Van  Witsen  v.  Gutman, 
79  Md.  405,  24  L.R.A.  403,  29  Atl.  608,  holding  that  easement  of  abutting 
owner  in  public  alley,  laid  out  by  original  grantor  who  conveyed  with  reference 
to  alley  as  a  boundary  cannot  be  taken  away  for  private  use  by  ordinance 
closing  alley;  Morris  &  E.  R.  Co.  v.  Prudden,  20  N.  J.  Eq.  530,  to  point  that 
grantee  of  land  is  entitled  as  against  grantor  and  his  assigns  to  have  street 
with  reference  to  which  deed  was  made  kept  open  either  as  incident  to  the  grant 
or  by  force  of  implied  covenant;  McCormick  v.  Baltimore,  45  Md.  512,  holding 
no  dedication  established  where  land  was  partitioned  off  with  reference  to  un- 
opened streets  marked  off  on  city  plat  and  provision  made  for  temporary  use  of 
ways  along  center  of  such  streets. 

Cited  in  reference  note  in  121  A.  S.  R.  1063,  on  implied  covenant  that  way 
exists,  raised  by  description  bounding  upon  it. 

Cited  in  notes  in  14  L.R.A.(N.S.)  878,  on  right  of  grantee  to  claim  an  ease- 
ment by  implication  or  estoppel  as  against  grantor  by  call  in  deed  for  street 
or  alley  in  which  grantor  owns  the  fee;  14  L.R.A.(N.S.)  881,  on  right  of  grantee 
to  claim  easement,  implied  covenant,  or  estoppel,  as  against  grantor,  by  call  in 
deed  for  street  or  alley  in  which  grantor  owns  the  fee,  where  the  description  is 
by  reference  to  plat. 

Distinguished  in  Baltimore  v.  White,  62  Md.  362,  upon  point  that  where  land 
is  called  for  as  binding  on  streets  as  mentioned  on  plat  such  streets  are  dedicated 
to  public;  Vaughan  v.  Lewis,  89  Va.  187,  15  S.  E.  525,  holding  that  where  street 
is  referred  to  in  deed  merely  for  purpose  of  locating  lot  no  dedication  thereof 
occurs;  Baltimore  v.  Northern  C.  R.  Co.  88  Md.  427,  41  Atl.  911,  holding  that 
where  land  was  described  as  beginning  in  center  of  unopened  street  marked  off  on 
city's  plat  and  running  along  center  thereof  no  dedication  to  public  was  intended. 
<— Reference  to  park. 

Distinguished  in  Canton  Co.  v.  Baltimore,  106  Md.  69,  11  L.R.A.(N.S.)  129, 
66    Atl.    679,   holding  mere   reference   in    deed   to   unpublished    plat  on   which 
park  is  shown  as  part  of  tract  does  not  constitute  dedication  thereof  to  public 
where  all  land  sold  is  separated  from  park  by  streets. 
Right  of  land  owner  to  acquire  fee  In  abatting  street. 

Cited  in  Peabody  Heights  Co.  v.  Sadtler,  63  Md.  533,  52  A.  R.  519,  to  point 
iliat  purchaser  of  lot  binding  on  street  may  acquire  fee  in  bed  thereof. 

Cited  in  reference  note  in  54  A.  D.  681,  on  conveyance  of  lot  on  street  as 
passing  interest  or  right  in  street. 
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Damages  and  compensation  on  abandonment  of  highway. 

Cited  in  note  in  26  L.ILA.  664,  on  damages  and  compensation  on  abandonment 
of  highway. 

Assessment  for  improvements  according  to  benefits. 

Cited  in  reference  notes  in  64  A.  D.  573,  on  assessments  for  public  improve- 
ments according  to  benefits  conferred;  67  A.  D.  296,  on  assessment  for  street 
improvement  according  to  benefits;  73  A.  D.  522,  on  assessments  for  local  im- 
provements according  to  benefits. 

«1   AM.  DEC.  283,  YATES  ▼.  DONAIiDSON,  5  AID.  889. 
Contribution  between  Joint  obligors. 

Cited  in  reference  notes  in  63  A.  D.  708,  on  contribution  between  joint  ob- 
ligors; 73  A.  D.  493,  on  right  to  contribution  between  joint  principals. 
Effect  of  bill  or  note  as  payment. 

Cited  in  Haines  v.  Pearce,  41  Md.  221,  holding  it  for  jury  to  determine  from 
circumstances  whether  giving  of  order  on  third  person  was  intended  to  extin- 
guish original  liability;  Ecker  v.  New  Windsor  First  Nat.  Bank,  59  Md.  291, 
applying  same  principle  where  money  and  note  were  given  in  place  of  other  notes ; 
Mailhouse  v.  Frazier,  25  Md.  96,  to  point  that  in  action  at  law  it  would 
be  for  jury  to  say  whether  in  accepting  notes  of  one  party  for  those  of  another 
original  contract  was  abandoned;  Berry  v.  Griffin,  10  Md.  27,  69  A.  D.  123, 
holding  receiving  note  in  payment  of  an  account  insufficient  of  itself  to  extinguish 
original  claim;  Herman  v.  Williams,  36  Fla.  136,  18  So.  351,  holding  that  ac- 
ceptance of  note  for  antecedent  debt  operates  to  extend  time  of  payment  of 
such  debt  until  note's  maturity;  American  Iron  &  Steel  Co.  ▼.  Beall,  101  Md. 
423,  61  Atl.  629,  4  A.  &  E.  Ann.  Cas.  883,  to  same  effect. 

Cited  in  reference  notes  in  77  A.  D.  613,  as  to  when  acceptance  of  negotiable 
paper  is  payment  of  pre-existing  debt;  8  A.  S.  R.  841,  on  taking  note  of  debtor 
or  third  party  as  payment  of  precedent  debt. 
Release  of  sureties. 

Cited  in  Schaeffer  v.  Bond,  72  Md.  501,  20  Atl.  176,  to  point  that  equity 
holds  surety  discharged  if  contract  be  materially  changed  without  his  consent; 
Vanderford  v.  Farmers'  &  M.  Nat.  Bank,  106  Md.  164,  10  L.R.A.(N.S.)  129,  66 
Atl.  47,  holding  signer  of  joint  and  several  promissory  note  is  not  though 
known  to  payee  to  be  surety  discharged  under  negotiable  instrument  law  by 
granting  extension  of  time  to  principal  debtor;  George  v.  Andrews,  60  Md.  26, 
45  A.  R.  706,  holding  mortgagor,  who  had  after  purchaser's  assumption  of 
mortgage  become  mere  surety,  discharged  from  liability  thereon  where  holder 
and  such  purchaser  extended  time  of  payment  of  mortgage. 

Cited  in  reference  notes  in  63  A.  D.  380;  79  A.  D.  517,^-on  discharge  of  surety 
by  giving  time  to  principal;  90  A.  D.  416,  on  valid  agreement  for  delay  as  dis- 
charging surety;  97  A.  D.  780,  on  discharge  of  surety  by  accepting  note  in  lieu 
of  former  debt;  50  A.  S.  R.  716,  on  acceptance  of  new  security  as  extinction  of 
old  debt. 
IStTect  of  releasing  one  of  several  Joint  debtors. 

Cited  in  Campbell  v.  Booth,  8  Md.  107,  to  point  that  where  several  persons  are 
bound  jointly  claimant  may  release  one  and  reserve  his  remedy  against  others 
with  their  consent;  Whittemore  v.  Judd  Linseed  &  Sperm  Oil  Co.  124  N.  Y.  565, 
21  A.  S.  R.  708,  27  N.  £.  244,  holding  that  legal  operation  of  release  of  one 
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of  several  persons  jointly  bound  may  be  reitrained  by  express  provision  that  it 
shall  not  operate  as 'to  others;  People's  Bank  v.  Keech,  26  Md.  621,  90  A  D.  118, 
holding  that  if  one  indorser  be  released  because  not  notified  of  note's  dishonor 
another  jointly  bound  with  him  is  likewise  released. 

Cited  in  reference  notes  4n  84  A.  D.  343,  on  effect  of  release  by  or  to  one 
jointly  interested;  1  A.  S.  R.  476,  on  release  of  one  joint  debtor  releasing  all; 
2  A.  S.  R.  227,  on  effect  of  release  of  one  of  joint  obligors;  21  A.  S.  R.  715, 
on  effect  of  release  of  one  of  two  joint  debtors. 

Distinguished    in    Valley    Sav.    Bank    v.    Mercer,    97    Md.    458,    65   AtL  435, 
holding  that  parol  release  of  one  of  several  joint  debtors  all  liable  as  principals 
does  not  operate  as  release  of  all. 
liiability  of  parties  to  accommodation  paper. 

Cited  in  Washington  Bank  v.  Krum,  15  Iowa,  63,  holding  that  one  who  sign* 
note  for  another's  accommodation  becomes  bound  thereon  as  principal  to  third 
persons;  Rhinehart  v.  Schall,  69  Md.  362,  16  Atl.  126,  to  point  that  true  re- 
lation which  parties  to  accommodation  note  bear  to  one  another  may  be  proved 
to  rebut  presumption  that  they  are  liable  in  order  in  which  they  indorse. 

Cited  in  reference  notes  in  7"!   A.  D.  696,  on  liability  to  holder  of  maker  of 
accommodation  note;   79  A.  D.  671,  on  similitude  of  accommodation  notes  and 
those  negotiable  for  value. 
Parol  evidence  to  show  liability  on  instrument. 

Cited  in  reference  note  in  79  A.  D.  617,  on  admissibility  of  extrinsic  evidence 
to  show  that  apparent  liability  on  note  is  not  real  liability. 

Cited  in  note  in  20  L.R.A.  711,  on  parol  evidence  to  show  who  is  principal 
and  who  surety  in  instruments  under  seal. 

<ri  AM.  DEC.  294,  ATWELIj  y.  MIIjLER,  6  MD.  10. 
Entries  in  boolcs  of  account  as  evidence. 

Cited  in  Romer  v.  Jaecksch,  39  Md.  586,  holding  entries  made  in  course  of 
business  by  deceased  partner  incompetent  evidence  in  action  by  surviving 
partner  against  firm's  debtor. 

Cited  in  reference  notes  in  66  A.  D.  714,  on  admissibility  of  memorandum 
and  account  books;  71  A.  D.  155,  on  want  of  date  to  item  as  affecting  admissi- 
bility of  account  book;  81  A.  D.  249,  as  to  when  bank  books  are  admissible  in 
evidence;  83  A.  D.  726,  on  books  of  account  as  evidence. 

Cited  in  note  in  52  L.R.A.  558,  on  entries  made  by  party  in  his  books  of  ac- 
count as  evidence  in  his  own  favor. 

Instruction  to  disregard  irrelevant  testimony  not  followed  ap  and  con- 
nected with  issue. 

Cited  in  Jones  v.  Peterson,  44  Or.  161,  74  Pac.  661,  holding  that  if  irrelevant 
testimony   be   not   followed   up   and   connected   with   issue  it  becomes  duty  of 
opposite   party   to  move  to   strike   it  out  or  to   have  jury   instructed  to  dis- 
regard it. 
Sufficiency  of  notice  to  produce. 

Cited  in  Jack  v.  Rowland,  98  111.  App.  362,  holding  notice  given  to  counsel 
at  trial  to  produce  writing  of  which  he  theretofore  had  no  knowledge,  and  his 
client  being  out  of  state,  insufficient. 
"What  constitutes  valid  delivery  of  personalty. 

Cited  in  Perkins  v.  Dacon,  13  Mich.  81,  holding  it  no  sufficient  delivery  where 
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owner  of  wheat  in  railroad's  elevator  gave  vendee  order  on  consignee  who  had 
neither  actual  nor  constructive  possession  of  it;  Thompson  v.  Baltimore  &  O. 
B.  Co.  28  Md.  ,396,  holding  sufficient  delivery  established  where  iron  lying  at 
-furnace  and  along  road  was  pointed  out  to  vendee  and  charged  to  him  on  books 
of  vendor;  Hall  v.  Richardson,  16  Md.  396,  77  A.  D.  303,  holding  same  where 
flour  was  marked  with  purchaser's  initials  and  delivered  to  agent  of  vessel  for 
shipment  abroad;  Bowe  v.  Ellis,  3  Misc.  92,  22  N.  Y.  Supp.  369,  holding  actual 
"delivery  not  necessary  to  satisfy  statute  of  frauds  where  ponderous  bar  being 
upon  third  person's  premises  was  sold. 

Cited  in  reference  notes  in  66  A.  D.  495,  on  delivery  of  goods  to  validate  sale  as 
against  creditors  under  statute  of  frauds;  99  A.  D.  690,  on  constructive  delivery; 
100  A.  D.  260,  on  delivery  on  sale  as  question  for  jury;  53  A.  S.  R.  303,  on 
symbolical  delivery. 

Cited  in  note  in  49  A.  D.  336,  on  symbolical  delivery  and  constructive  accept- 
ance of  goods  under  verbal  sale  within  statute  of  frauds. 

Distinguished  in  Jones  v.  Mechanics'  Bank,  29  Md.  287,  96  A.  D.  533,  holding 
Tendee's  merely  designating  carrier  who  received  goods  as  carrier  upon  their 
•delivery  to  him  insufficient  acceptance  and  receipt  to  satisfy  statute  of  frauds. 
Jlight  to  Instruction  as  to  effect  of  particular  portion  of  eTidence. 

Cited  in  Union  Bank  v.  Kerr,  7  Md.  88,  holding  that  parties  may  ask  in- 
structions of  court  as  to  legal  effect  of  any  particular  facts  which  may  be 
offered  to  jury;  Burgess  v.  Lloyd,  7  Md.  178;  Blackburn  v.  Beall,  21  Md.  208, — 
to  same  effect ;  Johnson  v.  Harvey,  30  Md.  259,  to  •  point  that  party  may 
segregate  any  portion  of  evidence  and  ask  of  court  instruction  as  to  its  legal 
force  and  effect;  Fusting  v.  Sullivan,  41  Md.  162,  applying  same  principle. 
Effect  of  admitting  competent  evidence  out  of  order. 

Cited   in  reference  note  in  82  A.  D.   213,  on  effect  of  admitting  competent 
evidence  out  of  its  order. 
Use  off  memoranda  to  refresh  memory. 

Cited  in  reference  note  in  74  A.  D.  558,  on  right  of  witness  to  use  memo- 
randa to  refresh  memory. 

«1   AM.  DEC.  300,  STUMP  v.  HENRY,   6  MD.  201. 
Chancery  pleadings  as  evidence. 

Cited  in  Mobberly  v.  Mobberly,  60  Md.  376,  holding  record  in  chancery  suit 
admissible,  in  subsequent  suit  between  same  parties  relating  to  same  inquiry 
for  purpose  of  proving  admissions. 
Acquisition  off  title  by  adverse  possession. 

Cited  in  reference  notes  in  65  A.  D.  144,  on  acquisition  of  title  by  adverse 
possession  for  prescribed  period;  72  A.  D.  632,  on  title  by  adverse  possession 
for  period  prescribed  by  statute;  74  A.  D.  189,  on  acquisition  of  title  by  adverse 
possession;  83  A.  D.  497,  on  possession  of  disseisor  that  will  confer  title;  90 
A.  D.  454,  as  to  acquiring  title  to  land  by  adverse  possession;  95  A.  D.  209, 
on  vesting  of  title  in  one  holding  adversely  for  statutory  period. 

Cited  in  note  in  70  A.  D.  540,  on  adverse  possession  uninterruptedly  for 
twenty  years  raising  presumption  of  ownership. 

IKThat  constitutes  adverse  possession. 

Cited  in  Dean  v.  Brown,  23  Md.  11,  87  A.  D.  555,  holding  that  one  who  enters 
and  holds  under  contract  to  purchase  cannot  claim  to  hold  adversely;   Hull  v. 
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Chicago,  B.  &  Q.  R.  Co.  21  Neb.  371,  32  N.  W.  162;  Nebraska  R.  Co.  t.  Culver, 
35  Neb.  143,  52  N.  W.  886,— holding  that  one  cannot  claim  to  hold  adversely 
where  within  statutory  period  he  instituted  condemnation  proceedings  against 
another  as  owner  and  deposited  money  in  court  as  such  other's  damages. 

Cited  in  reference  notes  in  65  A.  D.  633,  on  what  constitutes  adverse  pos- 
session; 67  A.  D.  495,  on  what  constitutes  and  effect  of  adverse  possession;  72 
A.  D.  142,  on  period  adverse  possession  must  continue  to  vest  title. 

Cited  in  note  in  15  L.R.A.(N.S.)  1190,  on  essential  elements  in  adverse  pos- 
session. 

Title  acquired  at  execution  sale. 

Cited  in  reference  notes  in  69  A.  D.  757,  on  right  acquired  by  purchaser  at 
sheriff's  sale;  82  A.  D.  616,  on  title  acquired  by  purchaser  at  execution  sale. 
Presumption  as  to  payment  of  mortgage  indebtedness. 

Cited  in  Brown  v.  Hardcastle,  63  Md.  484,  holding  that  presumption  that 
mortgagor  in  possession  over  twenty  years  has  paid  mortgage  debt  may  be  re- 
butted. 

Cited  in  reference  notes  in  70  A.  S.  R.  93,  on  limitation  of  action  to  fore- 
close mortgage;  88  A.  S.  R.  228,  on  limitation  of  actions  as  to  mortgages. 
Statute  of  limitations  applicable  to  deeds  of  trust. 

Cited  in  Peters  v.  Suter,  2  MacArth,  516,  holding  statute  limiting  time  within 
which  suits  on  specialties  could  be  brought  inapplicable  to  de^ds  of  trust, 

61  AM.  DEC.  305,  McDOWEIiL  v.  GOLDSMITH,   6  MD.  319. 
Applicability  of  statute  of  limitations. 

Cited  in  reference  note  in  65  A.  D.  546,  on  application  of  statute  of  limi- 
tations to  equity  suits. 

Cited  in  note  in  104  A.  S.  R.  767,  on  right  of  purchasers  at  private  sale  to 
plead  statute  of  limitations. 
—  To  trusts. 

Cited  in  Weaver  v.  Leiman,  52  Md.  708;  Kennedy  v.  Baker,  59  Tex.  160,— 
holding  that  trust  raised  by  implication  of  law  is  within  statute  of  limi- 
tations. 

Cited  in  reference  notes  in  62  A.  D.  401,  as  to  what  trusts  are  within  statute 
of  limitations;  65  A.  D.  144,  as  to  when  statute  of  limitations  is  bar  to  trust; 
66  A.  D.  183,  on  bar  of  limitations  as  lo  trusts  created  by  operation  of  law; 
77  A.  D.  166,  as  to  what  trusts  are  and  are  not  within  statute  of  frauds. 

Cited  in  note  in  99  A.  D.  390,  on  statute  of  limitatioils  as  between  trustee 
and  cestui  que  trust. 
Right  of  fraudulent  grantee  to  rely  upon  limitations. 

Cited  in  reference  notes  in  70  A.  D.  196,  on  reliance  on  statute  of  limitations 
by  fraudulent  grantee  where  grantor's  creditor  seeks  to  set  aside  deed;  92  A. 
D.  713,  on  when  statute  of  limitations  runs  in  favor  of  grantee  of  fraudulent 
grantor. 
Presumption  as  to  date  of  indorsement. 

Cited,  in  Hopkins  v.  Kent,  17  Md.  113,  hol^jng  that  indorsee  will  be  pre- 
sumed to  have  come  into  possession  of  note  before  its  maturity. 

Cited  in  reference  note  in  69  A.  D.  112,  on  presumption  of  time  of  indorse- 
ment of  note. 
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Declarations  as  eTidence. 

Cited  in  New  Winsor  v.  Stocksdale,  95  Md.  196,  62  Atl.  696,  holding  state- 
ment by  owner  of  lot  made  shortly  after  obstructing  alley  that  he  had  closed 
it  to  prevent  public's  acquiring  right  to  use  it  provable. 

Cited  in  reference  notes  in  90  A.  D.  187,  on  declarations  as  evidence;  7  A.  S. 
R.  201,  on  admissibility  of  declarations  as  part  of  the  res  gest«;  9  A.  S.  R. 
865,  on  admissibility  of  declarations  not  taking  place  immediately  with  oc- 
currence of  main  act;  10  A.  S.  R.  306,  as  to  when  declarations  are  part  of 
the  res  gestse;  19  A.  S.  R.  891,  as  to  when  declarations  are  admissible  as  res 
gestae. 

Cited  in  note  in  96  A.  D.  64,  on  admissibility  of  circumstances  and  declara- 
tions characterizing  transaction  in  question  as  part  of  res  gestae. 
—As  to  fraud  in  conveyance. 

Cited  in  Curtis  v.  Moore,  20  Md.  93,  holding  statements  made  by  one  indi- 
cating his  fraudulent  purpose  in  doing  act  about  which  he  was  engaged  provable. 

Cited  in  reference  notes  in  66  A.  D.  394,  on  declarations  concerning  fraudu- 
lent conveyances;  71  A.  D.  489,  on  admissibility  of  declarations  of  grantor  con- 
cerning fraudulent .  conveyances ;  79  A.  D.  717,  on  admissibility  of  grantor's 
declarations  as  to  fraud  in  conveyance. 

—  Respecting  title  to  land. 

Cited  in  reference  notes  in  6  A.  D.  609,  on  admissibility  of  grantor's  declara- 
tions respecting  title;  95  A.  D.  245-246,  on  admissibility  as  evidence  of  acts 
of  ownership  and  declarations  of  grantor  remaining  in  possession;  1  A.  S.  R. 
306,  on  admissibility  of  declarations  by  grantor  in  disparagement  of  title. 

—  To  impeach   prior  conveyance. 

Cited  in  reference  notes  in  68  A.  D.  648,  on  admissibility  of  declarations  of 
vendor  after  conveyance,  to  impeach  it;  86  A.  D.  177,  on  declarations  of  party 
not  permitted  to  contradict  his  prior  deed. 
Necessary  averments  in  bill  to  vacate  fraudulent  conveyance. 

Cited  in  Sinclair  v.  Auxiliary  Realty  Co.  99  Md.  223,  67  Atl.  664,  holding 
that  bill  to  vacate  conveyance  need  not  set  forth  evidence  of  defendant  grantor's 
indebtedness  to  plaintiff. 

Res  adjudicata. 

Cited  in  Trayhem  v.  Colburn,  66  Md.  277,  7  Atl.  459,  holding  decree  in  suit 
wherein  question  of  indebtedness  of  one  party  to  another  was  raised  and  decided 
conclusive  as  to  such  matter  in  subsequent  suit,  between  same  parties. 

Cited  in  reference  note  in  73  A.  D.  693,  on  right  to  impeach  judgment  in  col- 
lateral proceeding. 
Presumption  as  to  consideration. 

Cited  in  Baltimore  City  Pass.  R.  Co.  v.  Sewell,  35  Md.  238,  6  A.  R.  402, 
holding  that  where  declaration  avers  assignment  under  seal  accompanied  by 
delivery  of  certificates  of  stock  court  will  presume,  on  motion  in  arrest  of 
judgment,  that  assignment  was  made  for  bona  fide  consideration. 
Function  of  appellate  court  in  respect  to  claims  not  passed  on  by  chan- 
cellor. 

Cited  in  Williams  v.  Bank,  11  Md.  198,  holding  that  appellate  court  will  ex- 
press no  opinion  as  to  claims  of  creditors  which  chancellor  lias  reserved  for 
further  consideration. 
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Right  to  creditor's  bill. 

Cited  in  note  in  25  A.  D.  313,  on  creditor's  right  to  resort  to  equity  to  reach 
assets. 

61  AM.  DEO.   S18,  BOWIE  v.  STONESTREET,   6  MD.   418. 
Contracts  between  husband  and  wife. 

Cited  in  Stocket  v.  Holliday,  9  Md.  480,  holding  that  contract  which  equity 
can  enforce  may  be  entered  into  between  husband  and  wife  for  transfer  of 
property  from  former  to  latter  for  bona  fide  and  valuable  consideration; 
Sims  V.  Ricketts,  36  Ind.  181,  8  A.  R.  679,  to  same  point;  Jones  v.  Jones,  18 
Md.  464,  refusing  to  disturb  husband's  executed  conveyance  to  wife  founded  on 
valuable  consideration;  Farmers'  &  M.  Nat.  Bank  v.  Jenkins,  65  Md.  245,  3 
Atl.  302,  to  point  that  husband  may  become  wife's  debtor  by  receiving  her  sep- 
arate estate  under  promise  to  repay  it  to  her;  Oswald  v.  Hoover,  43  Md.  360, 
holding  that  equity  will  give  effect  to  relation  of  debtor  and  creditor  existing 
between  husband  and  wife;  Mayfield  v.  Kilgour,  31  Md.  240,  holding  that  hus- 
band in  pecuniary  difficulty  may  make  preference  in  favor  of  wife  who  is  his 
creditor;  Crane  v.  Barkdoll,  69  Md.  634,  holding  to  same  effect;  Abshire  v. 
State,  63  Ind.  64,  holding  that  survivorship  attaches  to  note  made  payable  to 
husband  and  wife  given  upon  sale  of  separate  real  estate  of  wife. 

Cited  in  reference  note  in  26  A.  S.  R^  636,  on  enforceability  of  agreements 
between  husband  and  wife  in  equity. 
Admissibility  of  admissions. 

Cited  in  Cross  v.  Her,  103  Md.  692,  64  Atl.  33,  holding  statements  of  husband 
recognizing  wife's  claim  against  him  admissible  in  her  favor  against  his  heirs. 

Cited  in  reference  note  in  89  A.  D.  251,  on  opposite  party's  right  to  whole 
admission  where  part  has  been  admitted  against  him. 
^Vhen  equity  will  decree  compensation. 

Cited  in  Busey  v.  McCurley,  61  Md.  436,  holding  that  where  specific  exe- 
cution of  covenant  is  attended  with  difficulty  equity  in  special  cases  may  instead 
award  compensation;  Powell  v.  Young,  46  Md.  494,  holding  that  equity  may 
decree  compensation  to  party  for  what  he  paid  under  contract  not  specifically 
enforceable;  Girault  v.  Adams,  61  Md.  1,  in  same  connection;  Green  v. 
Drummond,  31  Md.  71,  1  A.  R.  14,  holding  that  equity  will  decree  compensation 
to  one  who  under  verbal  agreement  became  joint  purchaser  of  land  with  an- 
other: Cross  V.  Her,  103  Md.  692,  64  Atl.  33,  awarding  compensation  to  widow 
who  had  advanced  husband  money  with  which  to  purchase  land  under  his  oral 
promise  to  make  conveyance  to  her. 
'What  claims  within  statute  of  limitations. 

Cited  in  Oswald  v.  Hoover,  43  Md.  360,  holding  that  wife's  claim  against 
husband  as  his  creditor  cannot  be  barred  by  any  lapse  of  time  less  than  twenty 
years. 

Distinguished   in  Drummond  v.   Green,   36  Md.   148,  to  point  that  claim  of 
one  to  compensation   for  advancing  money  under  verbal  contract  to  purchase 
land  jointly  with  another  is  within  statute  of  limitation. 
'When  wife  guilty  of  laches  in  asserting  claim  against  husband. 

Cited  in  Cross  v.  Her,  103  Md.  692,  64  Atl.  33,  holding  wife  failing  to  assert 
her  claim  against  husband  until  after  his  death  not  necessarily  guilty  of  laches. 
Husband's  estate  in  wife's  land. 
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Cited  in  reference  notes  in  63  A.  D.  225,  on  husband's  right  to  rents,  issues, 
and  profits  of  wife's  realty;  68  A.  D.  620;  71  A.  D.  116, — on  husband's  estate 
in  wife's  land;  76  A.  D.  417,  on  husband's  estate  in  wife's  real  property  during 
their  joint  lives. 

Rights  of  one  advancing  money  nnder  unenforceable  contract  to  pur- 
chase land. 

Cited  in  Green  v.  Drummond,  31  Md.  71,  1  A.  R.  14,  holding  that  pne  who 
paid  money  under  verbal  contract  to  purchase  land  jointly  with  another  is  en- 
titled where  such  agreement  cannot  be  enforced  to  come  in  as  general  creditor. 
Power  of  trial  court  as  to  amendments  of  pleadings. 

Cited  in  Calvert  v.  Carter,  18  Md.  73,  holding  that  no  appeal  lies  from 
court's  refusal  to  allow  amendment  though  statute  authorized  amendments  to 
be  made  at  any  time  before  final  decree. 

«1  AM.  DEO.   S27,  ELLICOTT  v.  BiARTIN,   6  MD.   509. 
Rights  of  holders  of  negotiahle  instruments. 

Cited  in  Clark  v.  Pease,  41  N.  H.  414,  holding  that  bona  fide  holder  of  note 
for  value  may  recover  upon  it  though  it  was  originally  procured  by  duress; 
Hamilton  v.  Vought,  34  N.  J.  L.  187,  holding  that  in  absence  of  proof  of  fraud, 
carelessnes  of  one  in  taking  note  under  suspicious  circumstances  will  not  defeat 
his  title;  Dyer  v.  Sebrell,  135  Cal.  597,  67  Pac.  1036,  holding  that  cashier's  prima 
facie  right  to  sue  on  notes  in  his  possession  <;finnot  in  absence  of  proof  of  bad 
faith  be  rebutted  by  evidence  of  debtor  that  title  is  in  bank;  Kimkel  v.  Spooner, 
9  Md.  462,  66  A.  D.  332,  holding  that  possessor  of  note  endorsed  in  blank  has 
prima  facie  right  to  sue  thereon  in  absence  of  proof  of  bad  faith;  Long  v.  Craw- 
ford, 18  Md.  220,  holding  same  as  to  one  who  received  note  after  its  maturity  and 
protest. 

Cited  in  reference  notes  in  68  A.  D.  696,  on  fraud  and  irregularity  in  origin 
of  negotiable  instrument  as  affecting  purchaser;  86  A.  D.  340,  on  possession  of 
negotiable  instriunent  as  evidence  of  ownership;  90  A.  D.  695,  on  mala  fides  in 
holder  of  note ;  96  A.  D.  403,  on  possession  of  negotiable  note  as  evidence  of  title. 

Cited  in  notes  in  26  A.  D.  157,  on  right  of  bona  fide  holder  to  recover  on  nego- 
tiable instrument;  70  A.  D.  330,  on  possession  of  note  as  evidence  of  title;  5  A. 
R.  267,  as  to  whether  the  taking  of  negotiable  paper  imder  suspicious  circumstan- 
ces will  vitiate  the  title. 
Burden  of  proof  as  to  bills  and  notes. 

Cited  in  Murphy  v.  Gumaer,  12  Colo.  App.  472,  55  Pac.  951,  holding  burden 
on  defendant  to  show  that  holder  of  accommodation  note  paid  no  consideration 
for  it;  Hinkley  v.  Fourth  Nat.  Bank,  77  Ind.  475,  holding  that  acceptor  of  bill  of 
exchange  cannot  shift  burden  of  proof  to  endorsee  by  showing  he  received  no 
consideration  for  his  acceptance ;  Lane  v.  Krekle,  22  Iowa,  399 ;  Fotten  v.  Bucy,  67 
Md.  446, — holding  burden  on  plaintiff  to  show  that  he  is  bona  fide  holder  of  note 
where  same  was  procured  by  fraud. 

Cited  in  reference  notes  in  39  A.  D.  658,  on  presumption  that  holder  is  owner 
with  right  to  fill  indorsement;  93  A.  D.  451,  on  burden  of  proof  of  bona  fide  hold- 
ing by  indorsee  of  note  fraudulent  or  illegal  at  inception. 

Cited  in  note  in  11  A.  S.  R.  324,  326,  on  burden  of  proof  as  to  bona  fide  owner- 
ship of  negotiable  instrument. 

Am.  Dec  Vol.  VIII.— 76. 
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Sufficiencj  of  answer   denying  plaintiff's   ownership  of  negotiable  in- 
strument. 

Cited  in  reference  note  in  86  A.  D.  340,  on  neeessity  of  alleging  mala  fides  in 
action  on  bill  of  exchange  where  plaintiff  has  it  in  his  possession. 

Cited  in  note  in  66  L.K.A.  517,  on  sufficiency  of  answers  denying  ownership  of 
plaintiff  in  actions  by  third  parties  on  negotiable  instruments. 
Signing  and  sealing  bills  of  exceptions. 

Cited  in  Cooper  v.  Holmes,  71  Md.  20,  17  Atl.  711;  Tall  v.  Baltimore  Steam 
Packet  Co.  90  Md.  248,  47  L.R.A.  120,  44  Atl.  1007,— to  point  that  each  independ- 
ent  bill  of  exception  must  be  signed  and  sealed  by  trial  court. 
Single  bill  of  exceptions  to  series  of  instructions. 

Cited  in  McCosker  v.  Banks,  84  Md.  202,  35  Atl.  935,  holding  that  only  one 
bill  of  exception  need  be  taken  to  courts  ruling  upon  series  of  consecutive  propo- 
sitions of  law  submitted  at  one  time. 
Mode  of  presenting  error  to  appellate  court. 

Cited  in  reference  note  in  65  A.  D.  73,  on  proper  mode  of  presenting  supposed 
error  to  appellate  court. 
Extrinsic  evidence  to  show  consideration  for  note. 

Cited  in  reference  note  in  24  A.  S.  R.  428,  on  admissibility  of  extrinsic  e?i- 
dence  to  show  consideration  for  note. 

61  AM.  DEC.  S81,  DAVIS  v.  STATE,  7  MD.  151. 
Implied  repeal  of  statutes. 

Cited  in  Bogardus  v.  Gordon,  63  N.  J.  Eq.  40,  30  Atl.  812,  to  point  that  gen- 
eral statute  intended  to  prescribe  the  only  rule  will  impliedly  repeal  special  leg- 
islation; Churchill  v.  Hill,  59  Ark.  54,  26  S.  W.  378;  Albert  v.  White,  33  Md. 
297, — holding  that  one  statute  may,  without  referring  to  another,  amend  or  re- 
peal it,  if  the  two  be  inconsistent;  Pace  v.  J.  S.  Merrill  Drug  Co.  2  Ind.  Terr.  218, 
48  S.  W.  1061,  to  same  point. 

Cited  in  reference  notes  in  72  A.  D.  738,  on  whether  repeals  by  implication  are 
favored;  74  ^.  D.  317,  on  repeal  of  statute  by  implication;  82  A.  D.  167,  on  re- 
peal by  implication. 

Constitutional  requirement  that  statutes  refer  to  but  one  subject  which 
shall  be  expressed  In  title. 

Cited  as  leading  case  in  Queen  Anne's  County  v.  Talbot  County,  99  Md.  13,  57 
Atl.  1,  holding  that  constitutional  provision  requiring  that  subject  cf  every  law 
be  described  in  its  title  not  violated  by  law  "to  limit  and  control  expenditure 
of  money  upon  public  highways''  by  commissioners  of  named  county  though  act 
took  from  them  power  formerly  conferred  to  improve  bridge  outside  of  county. 

Cited  in  Irwin's  Succession,  33  La.  Ann.  63,  holding  that  title  "Act  to  provide 
for  drainage  of  New  Orleans"  does  not  indicate  that  act  provided  for  creation  of 
new  drainage  district  and  collection  of  assessments  by  summary  proceedings ;  Hub- 
bard V.  Woodsum,  87  Me.  88,  32  Atl.  802,  holding  proposition  submitted  to  voters 
for  their  approval  to  allow  commissioners  to  construct  public  buildings  upon  par- 
ticular site  at  specified  price  not  objectionable  as  covering  more  than  one  sub- 
ject; State  ex  rel.  Goodsill  v.  Woodmansee,  1  N.  D.  246,  11  L.R.A.  420,  46  N.  W. 
970,  holding  constitutional  provision  that  no  bill  shall  embrace  more  than  one 
subject  which  shall  be  expressed  in  its  title  not  violated  by  act  which  purported 
to   relate  to  state  banks  and  which   prohibited  private  banking;   Drennan  T. 
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Banks,  80  Md.  310,  30  Atl.  655,  holding  such  requirement  satisfied  if  different  pro- 
visions of  statute  are  germane  to  same  subject-matter  which  is  described  in  its 
title;  Baltimore  v.  Flack,  104  Md.  107,  64  Atl.  702,  holding  that  similar  provi- 
sion does  not  require  that  details  of  legislation  and  means  by  which  its  object 
is  to  be  effectuated  shall  be  stated  in  title;  Fout  v.  Frederick  County,  105  Md. 
645,  66  Atl.  487,  to  same  effect;  Mealey  v.  Hagerstown,  92  Md.  741,  48 
Atl.  746,  holding  in  construing  similar  provision  that  "Act  to  provide  for  estab- 
lishment of  electric  light  plant  in  Hagerstown"  is  not  invalid  because  its  title 
failed  to  show  plant  was  to  be  municipal  plant;  Catholic  Cathedral  Church  v. 
Manning,  72  Md.  116,  19  Atl.  609,  holding  under  similar  provision  that  act 
designed  to  permit  opening  of  streets  through  cemetery  may  provide  for  removal 
of  bodies  therefrom  and  for  sale  of  the  land;  Phinney  v.  Sheppard  &.  E.  P.  Hos- 
pital, 88  Md.  633,  42  Atl.  68,  holding  similar  provision  not  violated  by  statute 
which  in  purporting  to  change  corporation's  name  provided  that  it  should 
possess  all  powers  conferred  by  its  original  charter  and  that  it  should  hold  all 
property  it  might  acquire  under  changed  name;  Keller  v.  State,  11  Md.  525, 
holding  same  as  to  "Act  raise  additional  revenue  ...  by  increasing  rates 
of  license  to  ordinary'  keepers  and  traders"  though  such  act  required  vendors  of 
beer  manufactured  by  themselves  to  take  out  license;  Blood  v.  Marcelliott,  53 
Pa.  391,  holding  same  as  to  "Act  to  increase  boundaries  Of  Forrest  county"  which 
provided  for  extending  borders  of  county,  locating  county  seat  and  accepting 
donations  for  public  buildings;  Washington  County  v.  Franklin  R.  Co.  34  Md. 
159,  holding  that  under  similar  provision  statute  purporting  "to  provide  for 
general  valuation  and  assessment  of  property"  may  in  effect  repeal  particular 
corporation's  charter  exemption  from  taxation;  Dorchester  County  v.  Meekins, 
50  Md.  28,  holding  in  construing  similar  provision  statute  which  purported  to 
provide  for  government  of  county  valid  though  in  its  practical  operation  it 
required  several  officers  holding  office  under  different  appointments;  Annapolis 
V.  State,  30  Md.  112,  holding  that  under  similar  provision  "Act  to  amend  and 
alter  charter"  of  city  may  provide  that  acts  of  city  in  respect  to  closing  of  its 
streets  be  ratified;  Miles  v.  State,  40  Ala.  39,  nustaining  under  simibir  prnvist'M' 
statute  enacted  to  "more  effectually  prevent  offenses  of  grand  larceny,  arson  and 
burglary;"  State  v.  Morgan,  2  S.  D.  32,  48  N.  \V.  .314,  sustaining  uiulcr  n  inuar 
provision  act  regulating  "business  of  commercial  agencies,  credit  companies  and 
guaranty  associations"  and  which  in  its  body  imposed  gross  earnings  tax; 
Allopathic  State  Bd.  of  Medical  Examiners  v.  Fowler,  50  La.  Ann.  1358,  24  So. 
809,  sustaining  under  similar  provision  "Act  to  regulate  practice  of  medicine, 
surgery  and  midwifery,  to  create  State  Boards  of  Medical  Examiners,  to  regulate 
fees  .  .  .  thereof,  to  prevent  practice  of  medicine  by  unauthorized  persons, 
to  provide  for  trial  and  punishment  of  violators  .  .  .  ;"  Parkinson  v.  State, 
!4  Md.  184,  74  A.  D.  522,  holding  in  construing  similar  provision  that  "giving" 
away  of  liquor  to  minors  may  be  prohibited  under  act  to  prohibit  "sale"  of  liquors 
to  minors;  State  v.  Davis,  14  Nev.  439,  33  A.  R.  563,  holding  in  construing 
similar  provision  it  competent  to  legislate  upon  offense  of  escape  under  act 
"supplementary  to  act  entitled  *act  concerning  crimes  and  punishments ;  * "  State 
ox  rel.  Drury  v.  Hallock,  19  Nev.  384,  12  Pac.  832,  holding  in  construing  similar 
provision  act  which  amended  former  act  regulating  salaries  of  public  officers 
void  where  it  embraced  class  of  officers  not  included  in  former;  Stewart  v.  Ten- 
nant,  52  W.  Va.  559,  44  S.  E.  223,  holding  that  act  which  contravenes  such  provi- 
sions is  void;  dissenting  opinions  in  State  v.  Young,  47  Ind.  150;  State  ex  rel. 
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Yancey  v.  Hyde,  121  Ind.  20,  22  N.  E.  644;  Cutlip  v.  Calhoun  County,  3  W.  Va. 
588, — in  construing  similar  provision ;  Strauss  v.  Heiss,  48  Md.  292,  holding  under 
similar  provision  that  so  much  of  act's  title  as  is  repugnant  to  and  inconsistent 
with  act  itself,  will  be  rejected  as  surplusage;  Second  Gemrtin  Bldg.  Asso.  v. 
Newman,  50  Md.  62,  holding  under  similar  provision  that  statute  adding  section 
to  specified  article  of  Code  need  not  state  in  its  title  subject  to  which  it  related; 
Hotchkiss  V.  Marion,  12  Mont.  218,  29  Pac.  821,  sustaining  under  similar  provision 
"Act  to  amend  sections  790,  795  ...  of  fifth  division  of  Compiled  Statutes,* 
where  but  one  general  subject  was  treated;  citing  annotation  also  on  this  point. 

Annotation  cited  with  special  approval  in  Harland  v.  Territory,  3  Wash.  Ter. 
31,  13  Pac.  463,  holding  provision  of  organic  law  that  every  law  shall  embrace 
but  one  object,  which  shall  be  expressed  in  title  violated  by  amendatory  act 
whose  object  is  indicated  in  title  only  by  reference  to  Code  section  intended  to 
be  amended. 

Annotation  cited  in  State  ex  rel.  Turner  v.  Hocker,  36  Fla.  358,  18  So.  767,  sns- 
taining  under  similar  provision  "Act  to  amend  (named  statute)  defining  fifth 
and  sixth  judicial  circuits"  though  it  operated  in  practice  to  transfer  two  coun- 
ties from  the  one  circuit  to  the  other;  State  v.  Street,  117  Ala.  203,  23  So.  807, 
sustaining  under  similar  constitutional  provision  act  for  "improvement  of  roads 
and  bridges"  where  but*  one  general  subject  was  treated  of ;  State  ex  rel.  Winter 
V.  Sayre,  118  Ala.  1,  24  So.  89,  holding  "Act  to  authorize  governor  to  appoint 
judge  of  city  court"  sufficiently  broad  title  to  include  section  authorizing  him  to 
fill  vacancies  that  might  occur  in  such  judgeship. 

Cited  in  reference  notes  in  69  A.  D.  232,  on  construction  of  constitutional  pro- 
vision that  every  law  shall  embrace  but  one  subject  and  that  to  be  expressed 
in  title;  69  A.  D.  648,  on  constitutionality  of  statute  embracing  subjects  not  ex- 
pressed in  title;  74  A.  D.  119,  on  construction  of  constitutional  provision  that 
private  and  local  laws  shall  embrace  but  one  subject  which  shall  be  expressed  in 
title;  73  A.  D.  217;  74  A.  D.  634,— on  necessity  that  legislative  act  embrace  but 
one  subject  which  is  expressed  in  title;  63  A.  D.  518;  82  A.  D.  110,— on  con- 
stitutional provision  that  act  of  legislature  shall  embrace  but  one  subject  and 
that  expressed  in  the  title;  85  A.  D.  356,  on  validity  of  Statutes  under  constitu- 
tions requiring  that  every  act  shall  embrace  but  one  subject;  90  A.  D.  284.  on 
constitutional  requirements  as  to  subject  and  title  of  statute;  11  A.  S.  R.  188, 
on  operation  of  constitutional  requirement  that  statute  shall  embrace  only  one 
subject  expressed  in  title;  28  A.  S.  R.  389,  on  requirement  that  statute  shall  em- 
brace but  one  subject ;  31  A.  S.  R.  601 ;  41  A.  S.  R.  310, — on  statutes  containing 
more  than  one  subject;  44  A.  S.  R.  576,  on  constitutional  prohibition  against 
enacting  laws  embracing  more  than  one  subject;  41  A.  S.  R.  421;  46  A.  S.  R. 
335, — on  title  of  statute  embracing  more  than  one  subject;  50  A.  S.  R.  598,  on 
limitation  of  statute  to  one  subject  expressed  in  title;  40  A.  S.  R.  885;  55  A.  >S. 
R.  161, — on  validity  of  statute  whose  title  embraces  more  than  one  subject;  64 
A.  S.  R.  70,  on  unity  of  subject  of  statute  to  be  expressed  in  title. 

Cited  in  notes  in  64  A.  S.  R.  70,  on  unity  of  subject  of  statute  to  be  expressed 
in  title;  64  A.  S.  R.  71-72-73,  on  sufficiency  of  title  to  statute;  64  A.  S.  R.  78, 
on  comprehensive  and  restrictive  titles  to  statutes. 

Constitutional    requirement   that   amending   statute   set   forth   amended 
statute. 

Cited  in  Norton  County  v.  Shoemaker,  27  Kan.  77,  holding  that  constitutiopal 
provision  requiring  that  new  act  set  forth  act  repealed  or  revised  has  no  appli- 
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cation  to  statute  which  repeals  or  modifies  inconsistent  legislation  by  implica- 
tion; State  ex  rel.  Van  Riper  v.  Parsons,  40  N.  J.  L.  123,  29  A.  R.  210,  to  same 
effect;  Re  Dietrick,  32  Wash.  471,  73  Pac.  506,  holding  same  under  similar 
provision  where  statute  in  guestion  was  designed  to  be  complete  law  upon  sub 
ject  of  conducting  gambling  games;  Quinlan  v.  Houston  &  T.  C.  R.  Co.  89  Tex. 
356,  34  S.  W.  738,  holding  similar  provision  not  violated  by  section  of  railroad 
company's  charter  which  extended  to  it  benefits  of  a  former  law  conferring  lands 
on  raiU-mds;  St.  Louis,  I.  M.  &  S.  IL  Co.  v.  Paul,  64  Ark.  83,  62  A,  S.  R.  154, 
37  L.R.A.  504,  40  S.  W.  705,  holding  provision  of  constitution  requiring  amended 
statute  to  be  set  out  in  revising  statute  inapplicable  to  statutes  which  repeal  or 
revise  others  by  implication;  Ex  parte  Pollard,  40  Ala.  77,  to  same  point; 
Tuskaloosa  Bridge  Co.  v.  Olmstead,  41  Ala.  9,  holding  that  statute  contravening 
such  provision  is  void;  Second  German  Bldg.  Asso.  v.  Newman,  50  Md.  62,  hold- 
ing provision  that  no  law  should  be  amended  by  reference  to  its  title  or  section 
only  not  violated  by  "Act  to  amend  article  95  of  (Code)  by  adding  additional 
section  thereto;"  Home  Ins.  Co.  v.  Shelby  County  Taxing  Dist.  4  Lea,  044, 
holding  provision  that  repealing  or  amending  laws  shall  state  in  their  caption 
substance  of  law  repealed  or  amended  inapplicable  to  act  which  repeals  or 
modifies  another  by  implication;  Ballou  v.  Black,  17  Neb.  389,  23  N.  W.  3, 
holding  that  provision  requiring  new  act  to  contain  sections  of  amended  act 
does  not  require  that  act  complete  within  itself  and  being  amendatory  of  entire 
legislation  relating  to  mechanics'  liens  sei  forth  specially  the  several  sections 
of  amended  act. 

Annotation  cited  in  State  ex  rel.  Turner  v.  Hocker,  36  Fla.  358,  18  So.  767, 
to  point  that  requirement  that  amending' statute  set  forth  amended  statute  has 
no  application  to  amendments  and  repeals  by  implication;  State  v.  Mitchell,. 
17  Mont.  67,  42  Pac.  100,  holding  in  construing  similar  provision  and  after  re- 
viewing particular  legislation  that  title:  "Act  to  amend  Chapter  IX.  of  Penal 
Code"  was  insufficient. 

Cited  in  reference  note  in  12  A.  S.  R.  695,  on  amendment  of  statute  by  mere 
reference  to  title  in  amending  act. 

Distinguished  in  Smails  v.  White,  4  Neb.  353,  holding  provision  requiring  new 
act 'to  contain  sections  of  amended  act  applicable  to  act  incomplete  in  itself  and 
clearly  amendatory  of  some  other  statute. 

Constitntioiial  requirement  that  amending  statute  repeal  amended  sec- 
tions of  former  statute. 

Cited  in  Lehman  v.  McBride,  15  Ohio  St.  573,  holding  that  constitutional  pro- 
vision  requiring  that  amended   sections   of  former   act  be   repealed   is   merely 
directory  to  legislature  and  does  not  abolish  theory  of  repeals  by  implication. 
Ck>n8tltiitlonal   requirement   that  statutes  be  enacted  Into   articles   and 
sections. 

Cited  in  Hardesty  v.  Taft,  23  Md.  512,  87  A.  D.  584;  Anderson  v.  Baker,  23 
Md.  531, — ^holding  that  constitutional  provision  that  statutes   be  enacted  into 
articles  and  sections  in  same  manner  as  Code  is  arranged  is  merely  directory. 
Partial  invalidity  of  statutes. 

Cited  in  Record  Pub.  Co.  v.  Geyer,  29  Pittsb.  L.  J.  N.  S.  70;  State  v.  Beddo, 
22  Utah,  432,  63  Pac.  96,  holding  so  much  of  statute  as  is  properly  indicated  by 
title  sustainable  if  it  form  complete  enactment  in  itself  and  is  independent  of 
faulty  portion;  People  ex  rel.  Rochester  v.  Briggs,  50  N.  Y.  553,  to  same  effect; 
Maxwell  v.  State,  40  Md.  273    (dissenting  opinion),  upon  point  that  irrelevant 
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matter  in  law  may  be  rejected  a^  void  and  its  principal  subject  sustained;  Balti- 
more V.  Howard,  15  Md.  376;  State  v.  Consolidation  Coal  Co.  46  Md.  1,— holding 
that  void  portion  of  statute  may  be  expunged  and  remainder  held  valid;  Hagers 
town  V.  Dechert,  32  Md.  369,  holding  statute  conferring  upon  mayor  all  powers 
of  justice  of  peace  valid  except  to  extent  it  conferred  upon  him  judicial  power. 
Cited  in  note  in  64  A.  S.  R.  77,  on  invalidity  in  entirety  of  statute  void  in  part 
Resolving:  doubt  In  favor  of  validity  of  statute. 

Annotation  cited  in  State  ex  rel.  Moodie  v.  Bryan,  50  Fla.  293,  39  So.  929, 
holding  that  any  reasonable  doubt  as  to  statute's  constitutionality  must  be  re- 
solved in  favor  of  its  validity. 
Appointing  power. 

Cited  in  People  ex  rel.  Klokke  v.  Wright,  70  111.  388,  holding  it  within  legis- 
lative discretion  to  provide  how  commissioners  of  board  shall  be  selected  where 
board  is  creature  of  legislation;  Re  Inman,  8  Idaho,  398,  69  Pac.  120,  sustaining 
statute  creating  board  of  examiners  and  authorizing  governor  to  appoint  members 
thereof  without  concurrence  of  senate;  Scholle  v.  State,  99  Md.  729,  50  L.R.A. 
411,  46  Atl.  326,  holding  that  statute  creating  medical  board  may  confer  power  of 
appointing  its  members  upon  incorporated  medical  societies;  Baltimore  v.  How- 
ard, 15  Md.  376,  sustaining  statute  establishing  police  department  under  control 
of  commissioners  appointed  by  legislature;  State  ex  rel.  Rosenstock  v.  Swift,  11 
Nev.  128,  naming  in  act  of  incorporation  persons  who  are  to  constitute  provisional 
board  of  trustees  not  exercise  of  power  intrinsically  executive ;  People  v.  Harper, 
91  111.  367,  holding  that  officers  in  respect  of  whom  constitution  speaks  of  fees 
and  salaries  fixed  by  law  are  only  those  specifically  named  in  that  instrument. 

Cited  in  reference  note  in  74  A.  D.  595,  on  constitutional  provision  that  governor 
shall   appoint  all  officers  not  otherwise   provided  for,  as  affecting  legislature's 
right  to  provide  mode  of  filling  office  created  by  it. 
Nature  of  public  official's  right  to  hold  office. 

Cited  in  Warfield  v.  Baltimore  County,  28  Md.  76,  holding  that  legislature  may 
at  any  time  modify  or  repeal  law  creating  public  office;   Duer  v.  Dashiell,  91 
Md.  660,  47  Atl.  1040,  to  point  that  one  cannot  acquire  vested  right  to  hold 
public  office  for  any  specified  time. 
Construction  of  constitution. 

Cited  in  Hovcy  v.  State,  119  Ind.  395,  21  N.  E.  21,  holding  that  in  construing 
clause  respecting  appointments  that  construction  placed  upon  former  constitution 
will  be  followed  in  construing  similar  provisions  in  new  constitution. 
Statutory  constructions. 

Cited  in  reference  note  in  61  A.  D.  409,  on  statutory  constructions. 
Effect  of  error  in  publication  of  statute. 

Cited  in  note  in  85  A.  D.  360-361,  on  effect  of  error  in  publication  of  statute. 

61  AM.  DEC.  846,  WILDEY  v.  COIililER,   7  MD.   273. 
Contracts  in  violation  of  public  policy. 

Cited  in  William  Deering  &  Co.  v.  Cunningham,  63  Kan.  174,  54  L.R.A.  410, 
65  Pac.  203,  holding  that  agreement  for  pecuniary  consideration  to  withdraw 
opposition  to  granting  of  pardon  and  to  endeavor  by  solicitation  and  personal 
influence  to  induce  granting  of  same  is  void;  Brooks  v.  Cooper,  50  N.  J.  Eq. 
761,  35  A.  S.  R.  793,  21  L.R.A.  617,  26  Atl.  978,  holding  agreement  between  news- 
papers in  respect  to  government  advertising  void  and  unenforceable  where  it  con- 
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travened  provisions  of  law;  Chippewa  Valley  &,  S.  R.  Co.  v.  Chicago,  St.  P.  M. 
&  O.  R.  Co.  75  Wis.  224,  6  L.R.A.  601,  44  N.  W.  17,  holding  agreement  by  railroad 
company  not  to  make  effort  to  procure  grant  of  public  lands  from  legislature 
but  to  assist  another  in  obtaining  such  grant  in  consideration  of  being  allowed 
to  share  therein  void;  Basket  v.  Moss,  115  N.  C.  448,  44  A.  S.  R.  463,  48  L.R.A. 
842,  20  S.  E.  733,  holding  that  injunction  may  issue  against  exercise  of  power 
of  sale  under  mortgage  given  in  compensation  for  services  in  procuring  appoint- 
ment to  public  office;  Stroemer  v.  VanOrsdel,  74  Neb.  132,  121  A.  S.  R.  713,  4 
L.R.A.  (N.S.)  212,  103  N.  W.  1053,  holding  contract  between  attorney  and  client 
looking  to  procurement  of  legislative  action  valid  though  contract  provided  for 
contingent  fee;  Wakefield  v.  Van  Tassell,  202  111.  41,  95  A.  S.  R.  207,  05  L.R.A. 
511,  66  N.  E.  830,  holding  condition  in  deed  of  small  parcel  of  land  that  no 
grain  was  ever  to  be  handled  thereon,  the  land  containing  no  facilities  for 
handling  grain  at  time  deed  was  executed,  valid. 

Cited  in  reference  note  in  71  A.  D.  721,  on  what  contracts  are  in  restraint  of 
trade  and  void  as  against  public  policy. 

Cited  in  notes  in  66  A.  D.  512,  on  invalidity  of  contracts  to  pay  for  procuring 
pardons  and  commutation  of  sentences;  117  A.  S.  R.  520j  on  enforceability  of 
contracts  involving  improper  influence  of  executive  officers;  30  L.R.A.  738,  on 
validity  of  contract  for  services  to  procure  legislation. 

Distinguished  in  Gotwalt  v.  Neal,  25  Md.  434,  refusing  to  set  aside  deed  executed 
for  purpose  of  compounding  threatened  prosecution  for  embezzlement. 

«1  AM.  DEC.  360,  FARMERS'  &  P.  BANK  v.  MARTIN.  7  MD.  S42. 

Applicability  of  rule  of  caveat  emptor  to  chancery  sales. 

Cited  in  Bolgiano  v.  Cooke,  19  Md.  375,  to  point  that  doctrine  of  caveat 
emptor  applies  to  chancery  sales;  Sansbury  v.  Belt,  53  Md.  324,  to  point  that 
chancery  sales  are  presumed  to  be  made  subject  to  incumbrances  and  that  doctrine 
of  caveat  emptor  applies;  Downin  v.  Sprecher,  35  Md.  474,  applying  rule  caveat 
emptor  where  one  purchased  under  decree  inoperative  to  bind  after-born  children ; 
Bowen  v.  Gent,  54  Md.  555,  holding  that  one  purchasing  under  chancery  decree 
takes  interest  only  of  those  who  are  made  parties  to  cause;  Farmers*  Bank  v. 
lliomas,  37  Md.  246,  holding  that  purchaser  at  chancery  sale  takes  subject  to 
lien  of  judgment  creditor  who  was  not  made  party  to  chancery  suit;  Slothower 
V.  Gordon,  23  Md.  1,  holding  that  purchaser  at  trustee's  sale  can  claim  no  relief 
on  ground  that  property  >Vas  not  what  it  was  advertised  to  be  where  no  fraud 
upon  trustee's  part  is  shown. 

Cited  in  reference  notes  in  83  A.  D.  230,  on  caveat  emptor  as  rule  at  judicial 
aale;  00  A.  D.  424,  on  application  of  rule  of  caveat  emptor  to  sale  by  trustee 
under  power;  33  A.  S.  R.  118,  on  application  of  caveat  emptor  to  judicial  sales. 

Cited  in  notes  in  70  A.  D.  573,  as  to  when  purchaser  at  execution  or  judicial 
sale  may  obtain  release  from  bid;  70  A.  D.  575,  on  defect  of  title  and  outstanding 
equities  as  ground  for  relief  in  equity  sales;   21  L.R.A.  47,  objections  to  com- 
pleting purchase  at  execution  or  judicial  sale  on  acount  of  encumbrances. 
Enforcement  of  liability  of  bidder  at  equity  sale. 

Cited  in  note  in  69  A.  D.  369,  on  modes  of  enforcement  of  liability    .  or 

at  equity  sale. 

Re-sales  by  executor  and  trustees. 
'  Cited  in  Mealey  v.  Page,  41  Md.  172,  holding  that  where  executor    r-<»ll8  at 
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risk  of  person  who  refused  to  complete  his  contract  of  purchase  such  person  in 
entitled  to  henefit  of  increased  price  secured  for  property. 
liiabilltj  of  first  purchaser  at  execution  sale. 

Cited  in  reference  note  in  65  A.  S.  R.  342,  on  liability  of  first  purchaser  at 
execution  sale. 
Objection  to  title  after  confirmation  of  sale. 

Cited  in  note  in  70  A.  D.  580,  on  objection  of  defect  in  title  after  confirmation 
coming  too  late. 

61  AM.  DEC.  353,  McTAVISH  v.  CARROIiL,  7  MD.  352,  liSter  appeals 

in  13  Md.  429  and  17  Md.  1. 
Right  of  easement  in  own  property. 

Cited  in  reference  note  in  78  A.  D.  120,  on  creation  of  easement  upon  one  of 
two  tracts  by  owner  of  both. 
When  easement  is  implied. 

Cited  in  Wettlaufer  v.  Ames,  133  Mich.  201,  103  A.  S.  R.  449,  94  N.  W.  950, 
holding  that  easement  over  one  lot  in  favor  of  another  which  was  merged  upon 
one  person's  acquiring  title  to  both  was  revived  upon  his  conveying  same  to 
diflferent  persons;  Brown  v.  Berry,  6  Coldw.  98,  to  point  that  upon  owner's  con- 
veying portions  of  tract  to  different  persons,  way  over  one  portion  in  favor  of 
another  may  pass  as  way  of  necessity;  Jay  v.  Michael,  92  Md.  198,  48  Atl.  61^ 
to  point  that  if  owner  of  two  closes  sells  one  he  has  implied  right  to  use  way 
running  from  close  retained  over  close  sold  to  highway;  Du  Val  y.  Du  Val,  21 
Md.  149,  holding  that  union  of  dominant  and  servient  tenements  does  not  neces- 
sarily destroy  right  of  way,  for  it  may  be  one  of  necessity. 

Cited  in  reference  notes  in  64  A.  D.  77,  on  retention  by  grantor  of  way  of 
necessity  over  land  granted;  64  A.  D.  749,  on  when  way  of  necessity  created  by 
implication;  94  A.  D.  264,  as  to  whether  grantor  retains  way  of  necessity  over 
lands  granted ;  25  A.  S.  R.  425,  on  when  grantee  entitled  to  right  of  way  of  neces- 
sity. 

Cited  in  notes  in  85  A.  D.  675,  on  ways  from  necessity;  85  A.  D.  677,  on  cases 
in  which  ways  of  necessity  exist;  85  A.  D.  680,  on  when  way  by  necessity  is  ap- 
purtenant to  land  and  when  passes  as  incident  to  grant;  8  L.R.A.(N.S.)  329^ 
on  creation  of  easements  by  implication  by  necessity. 

Distinguished  in  Oliver  v.  Hook,  47  Md.  301,  upon  point  that  upon  sever- 
ance of  an  estate  a  grant  will  be  implied  of  ways  necessary  to  enjoyment  ot 
the  several  portions;  Mitchel  v.  Seipel,  53  Md.  251,  36  A.  R.  404,  holding  that 
there  can  be  no  reservation  of  easement  by  implication  except  upon  principles 
of  strict  necessity. 
Rights  of  mill  owners. 

Cited  in  reference  note  in  66  A.  D.  490,  on  mill  owners  and  their  rights. 
Use  of  easements. 

Cited  in  reference  notes  in  87  A.  D.  546,  as  to  whether  road  easement  over  land 
for  certain  purposes  can  be  used  for  other  purposes;  16  A.  S.  R.  805,  on  rights 
of  landowner  and  way  owner  in  land  across  which  right  of  way  has  been  granted. 

Cited  in  note  in  88  A.  D.  281,  on  use  of  private  ways. 
Obstruction  of  easement. 

Cited  in  notes  in  95  A.  S.  R.  319,  on  right  to  obstruct  private  way;  95  A.  S.  B. 
320,  on  right  to  maintain  fence  or  gate  across  private  way. 
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Correctness  of  prayers  and  instmctlons. 

Cited  in  Walsh  v.  Taylor,  39  Md.  592,  holding  that  party  cannot  have  prayer 
based  on  his  own  evidence  when  evidence  of  opponent,  if  believed,  would  establish 
proposition  inconsistent  with  such  prayer's  theory;  Williams  v.  Woods,  16  Md. 
220;  Blackburn  v.  Beall,  21  Md.  208;  Adams  v.  Capron,  21  Md.  186,  83  A.  D. 
666, — to  same  point;  Haines  v.  Pearce,  41  Md.  221,  holding  prayer  which  in- 
structs jury  that  party  is  entitled  to  recover  notwithstanding  certain  facts, 
erroneous  where  other  matters  explaining  such  facts  are  ignored;  Winner  v. 
Penniman,  35  Md.  163,  6  A.  R.  ^  385,  holding  that  conclusion  arrived  at  in  instruc- 
tion segr^^ting  particular  facts  must  be  consistent  with  other  facts  in  evi- 
dence. 

Cited  in  reference  note  in  83  A.  D.  572,  on  necessity  that  instructions  be  based 
on  all  the  evidence  of  the  case. 

Distinguished  in  Newman  v.  McComas,  43  Md.  70,  holding  prayer  segregating 
particular  facts  and  instructing  jury  that  they  might  infer  another  fact  there- 
from good. 

61  AM.  DEC.  S64,  MARTIN  v.  MARTIN,  7  MD.  S68. 
Rent  not  dne  as  Incident  of  reversion. 

Cited  in  reference  note  in  100  A.  D.  597,  on  rent  not  due  as  incident  of  rever- 
sion. 

Apportionment  of  rents. 

Cited  in  English  v.  Key,  39  Ala.  113,  holding  that  there  is  no  apportionment 
of  rent  where  during  term  land  is  sold  under  execution  against  lessor;  Kirk- 
patrick  v.  Boyd,  90  Ala.  449,  7  So.  913;  Clarke  v.  Cobb,  121  Cal.  595,  54  Pac.  74 
(dissenting  opinion), — upon  point  that  upon  public  judicial  sale  of  leased  proper- 
ty rent  not  then  due  passes  as  realty  to  purchaser;  Townsend  v.  Isenberger,  45 
Iowa,  670,  holding  purchaser  at  execution  sale  entitled  to  rent  which  did  not  fall 
due  until  after  execution  of  sheriff's  deed;  Whithed  v.  St.  Anthony  &  D.  Elevator 
Co.  9  N.  D.  224,  81  A.  S.  R.  562,  50  L.R.A.  254,  83  N.  W.  238,  to  same  point; 
Dailey  v.  Grimes,  27  Md.  440,  holding  purchaser  at  sheriff's  sale  who  is  not 
delivered  possession  entitled  to  rent  which  falls  due  after  day  of  sale;  Keesee  v. 
Sloan,  69  Miss.  369,  11  So.  631,  holding  purchaser  at  partition  sale  entitled  to 
rent  falling  due  after  his  purchase  even  though  claim  therefor  had  been  assigned 
by  lessor;  Hand  v.  Liles,  56  Ala.  143,  holding  that  where  before  rent  was  due 
land  was  sold  under  chancery  decree,  lessor  is  entitled  to  no  rent  though  sale 
was  not  reported  or  confirmed  until  after  expiration  of  lease;  Porter  v.  Sweeney, 
61  Tex.  213,  holding  that  rent  of  homestead  which  falls  due  after  father's  death 
passes  with  land  out  of  which  it  issues  to  children  free  from  claims  of  creditors; 
Getzandaffer  y.  Caylor,  38  Md.  280,  holding  that  rents  accruing  after  lessor's 
death  go  to  his  executor  he  under  will  being  entitled  to  estate  out  of  which  they 
issued. 

Cited  in  reference  note  in  81  A.  S.  R.  575,  on  apportionment  of  rent. 

Cited  ^n  notes  in  10  A.  S.  R.  564,  on  rights  and  remedies  of  parties  after  the 
assignment  of  lease;  15  E.  R.  C.  709,  on  apportionment  of  rent  where  lease  as- 
signed. 

Distinguished  in  Abrams  v.  Sheehan,  40  Md.  446,  holding  that  one  who  pur- 
ehased  reversion  with  full  knowledge  that  accruini;;  rent  had  been  assigned  is 
estopped  to  claim  it. 
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Rights  secured  by  Jodgment  and  mortgage  liens. 

Cited  in  Manton  v.  Hoyt,  43  Md.  254,  holding  that  alienees  of  judgment  debtor 
take  subject  to  lien  of  judgment;  Shanklin  v.  Franklin  L.  Ins.  Co.  77  Ind.  268, 
to  point  that  title  of  purchaser  at  execution  sale  relates  back  to  date  of  judg- 
ment and  carries  title  therefrom;  Cockey  v.  Milne,  16  Md.  200,  holding  that  in 
proceeding  in  rem  by  attachment,  lien  of  judgment  of  condemnation  is  specific 
lien  which  relates  back  to  time  when  attachment  was  laid;  Oliver  v.  McClure, 
28  Ark.  655,  holding  that  purchaser  of  lands  sold  under  execution  to  satisfy 
judgment  is  entitled  to  rights  and  privileges  of  judgment  creditor;  Loring  v. 
Bartlett,  4  App.  D.  C.  1,  holding  that  purchaser  at  sale  of  mortgaged  premises 
made  under  power  in  moi;tgage  upon  mortgagor's  default  becomes  substituted  to 
mortgagee's  rights  in  respect  to  possession ;  Wootton  v.  White,  90  Md.  64,  78  A. 
8.  R.  425,  44  Atl.  1026,  holding  purchaser  at  foreclosure  sale  entitled  to  crops 
growing  on  mortgaged  premises  as  against  one  to  whom  mortgagor  had  made  bill 
of  sale  thereof;  Johnson  v.  Hines,  61  Md.  122,  holding  that  devisee's  prior  claim 
to  proceeds  arising  from  sale  of  land  cannot  be  defeated  by  any  lease  or  mortgage 
purchaser  might  execute  of  same. 

Cited  in  reference  notes  in  84  A.  D.  162,  on  rule  that  execution  purchaser  ac- 
quires only  such  land  as  debtor  had;  20  A.  S.  R.  919,  on  judgment  lien. 

Distinguished  in  Ahem  v.  White,  39  Md.  409,  holding  that  mortgage  forming 
one  transaction  with  execution  of  ninety-nine  year  lease  and  given  by  lessee  to 
secure  advances  made  to  him  by  lessor  for  improving  leased  property  has  prece- 
dence over  prior  judgment  against  lessee. 
Assignment  of  rent. 

Cited  in  reference  note  in  75  A.  D.  304,  on  assignment  of  rent. 
Estoppel  to  deny  landlord's  title. 

Cited  in  reference  note  in  65  A.  D.  452,  on  right  of  tenant  to  set  up  title  ae- 
quired  under  judgment  after  he  became  tenant. 
Purchaser  at  Judicial  sale  as  substituted  in  place  of  landlord. 

Cited  in  reference  note  in  81  A.  8.  R.  575,  on  substitution,  in  place  of  land- 
lord, of  purchaser  at  judicial  sale  of  leased  lands. 
\l'hat  constitutes  eviction. 

Cited  in  note  in  37  A.  S.  R.  185,  on  what  constitutes  eviction  of  tenant, 
liiability  for  rent  after  eviction. 

Cited  in  reference  note  in  37  A.  S.  R.  258,  on  effect  of  eviction  on  liability  for 
rent. 
Application  of  doctrine  of  relation. 

Cited  in  notes  in  15  A.  D.  249,  on  application  of  doctrine  of  relation  to  execu- 
tion sales;  15  A.  D.  252,  on  doctrine  of  relation  as  affecting  possession. 

«1  AM.  DEC.  371,  SHIPLEY  v.  RITTER,  7  MD.  408. 
Grounds  for  injunction. 

Cited  in  Indian  River  S.  B.  Co.  v.  East  Coast  Transp.  Co.  28  Fla.  387,  29  A.  S.  R. 
258,  10  So.  480,  to  point  that  though  injunction  will  not  lie  to  restrain  trespass, 
as  such  it  will  lie  where  injury  is  irreparable  or  action  at  law  inadequate;  Lem- 
raon  V.  Guthrie  Centre,  113  Iowa,  36,  86  A.  S.  R.  301,  J84  N.  W.  986,  enjoining 
town's  wrongful  act  in  removing  plaintiff's  tool  shed  beyond  fire  lines;  Heagy 
V.  Black,  90  Ind.  534,  holding  that  land  owners  may  enjoin  defendant's  un- 
authorized act  in  opening  highway  over  their  lands;   Scully  v.  Rose,  61  Md. 
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408,  holding  that  injunction  will  lie  to  prevent  wrongful  removal  of  ore  from 
•complainant's  ore-beds;  Long  v.  Eagan,  94  Md.  462,  51  Atl.  181,  holding  same 
where  one  is  about  to  erect  building  which  will  encroach  upon  complainant's 
land;  Reese  v.  Wright,  98  Md.  272,  56  AtL  076,  holding  same  where  one  main- 
tains continuing  nuisance  in  alley  to  use  of  which  complainant  is  entitled; 
Schaidt  v.  Blaul,  66  Md.  141,  6  Atl.  669,  holding  same  where  one  is  prevented 
from  using  alley  in  the  accustomed  and  most  advantageous  mode;  Gilbert  v. 
Arnold,  30  Md.  29,  holding  that  injunction  will  lie  to  prevent  wrongful  inter- 
'  ierence  with  complainants  in  their  use  of  building  set  apart  to  them  for  re- 
ligious worship;  Baugher  v.  Crane,  27  Md.  3G,  holding  that  injunction  will  lie 
to  restrain  lessee  from  so  remodeling  leased  building  as  to  constitute  material 
alteration  thereof;  Garrett  v.  Lake  Roland  Elev.  R.  Co.  79  Md.  277,  24  L.R.A. 
3QQ,  29  Atl.  830  (dissenting  opinion),  upon  right  of  property  owner  to  have 
maintenance  of  elevated  railway  structure  in  abutting  street  enjoined;  McCreery 
V.  Sutherland,  23  Md.  471,  87  A.  D.  578  (dissenting  opinion),  upon  question 
whether  injunction  will  lie  to  stay  wrongful  taking  under  execution  of  goods 
•constituting  complainant's  stock-in-trade;  Nicodemus  v.  Nicodemus,  41  Md. 
^29,  holding  mere  entry  upon  and  use  of  complainant's  land  for  purpose  of 
constructing  stone  culvert  over  race  belonging  to  defendant  no  ground  for  in- 
junction. 

Cited  in  reference  notes  in  64  A.  S.  R.  921,  on  injunction  against  waste; 
65  A.  D.  84,  as  to  when  injunction  will  issue  against  apprehended  trespass;  72 
A.  D.  78,  on  injunction  granted  to  restrain  irreparable  injury;  74  A.  D.  554, 
on  injunction  to  prevent  irreparable  damage;  54  A.  D.  682;  64  A.  D.  746;  68 
A.  D.  117;  69  A.  D.  734;  91  A.  D.  460, — on  injunction  against  trespass;  7  A. 
S.  R.  546,  as  to  when  injunction  lies  against  trespass  or  waste. 

Cited  in  notes  in  11  A.  D.  498,  on  injunction  against  trespass;  11  A.  D. 
^1,  on  trespass  destructive  of  estate;  1  A.  S.  R.  376,  on  injury  tending  to 
destruction  of  estate  as  irreparable  injury;  1  A.  S.  R.  377,  on  injunction  against 
•cutting  down  ornamental  or  fruit  trees  as  irreparable  injury;  99  A.  S.  R.  732- 
733,  on  jurisdiction  to  enjoin  trespass  on  realty. 
■—Against  wrongful  cutting  of  timber. 

Cited  in  Powell  v.  Rawlings,  38  Md.  239,  holding  that  injunction  will  not 
lie  to  restrain  trespasser  from  cutting  ordinary  pine  trees  on  complainant's 
land;  Carney  v.  Hadley,  32  Fla.  344,  37  A.  S.  R.  101,  22  L.R.A.  233,  14  So.  4, 
holding  that  injunction  will  not  lie  upon  allegation  that  trees  are  valueless 
•except  for  turpentine  and  timber  and  that  land  would  be  of  little  value  without 
them  in  condition  to  produce  such  articles  and  that  acts  of  defendant  tres- 
passer in  extracting  turpentine  from  the  trees  greatly  lessened  their  timber 
value;  Wiggins  v.  Williams,  36  Fla.  637,  30  L.R.A.  754,  18  So.  859;  Cowan 
T.  Skinner,  62  Fla.  486,  42  So.  730, — to  point  that  in  absence  of  statute  equity 
cannot  enjoin  wrongful  cutting  of  timber  unless  irreparable  injury  or  in- 
adequacy of  remedy  at  law  be  shown;  Echert  v.  Ferst,  10  Phila.  514,  30  Phila. 
Leg.  Int  362,  6  Legal  Gaz.  349,  1  Legal  Chron.  329,  holding  that  equity  will 
enjoin  wrongful  cutting  of  timber  where  it  is  necessary  to  prevent  multiplicity 
of  suits  and  where  defendant  is  insolvent;  Fulton  v.  Harman,  44  Md.  251,  hold- 
ing same  where  trespass  complained  of  goes  to  destruction  of  that  which  is 
essential  to  value  of  the  estate;  Griffith  v.  Billiard,  64  Vt.  643,  25  Atl.  427, 
granting  temporary  injunction  to  restrain  cutting  of  timber  until  settlement 
of  question  of  title;  Staples  v.  Rossi,  7  Idaho,  618,  65  Pac.  67,  holding  it  proper 
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to  grant  temporary  injunction  until  question  of  ownership  is  settled  upon 
allegation  in  bill  that  defendant  was  wrongfully  cutting  timber  from  plaintiff's 
mining  claim. 

Cited  in  notes  in  99  A.  S.  R.  750,  on  injunction  against  cutting  and  remor- 
ing  trees  and  timber;  22  L.R.A.  235,  on  injunction  against  trespass  to  cut  tim- 
ber where  remedy  at  law  is  inadequate. 

61  AM.  DEC.  S75,  FEIQUET  v.  FEIGIjET,  7  MD.  5S7. 
Supplemental  bills. 

Cited  in  Fleischner  v.  First  Nat.  Bank,  36  Or.  653,  60  Pac  603,  holding  that 
filing  of  supplemental  complaint  in  creditor's  suit  to  avoid  fraudulent  convey- 
ance showing  that  subsequent  to  commencement  of  suit  judgment  was  recov- 
ered cures  any  objection  on  account  of  suits  being  permaturely  brought. 

Distinguished  in  Schwab  v.  Schwab,  93  Md.  382,  52  L.R.A.  414,  49  AtL  331, 
holding  that  facts  showing  ground  for  absolute  divorce  arising  after  institution 
of  suit  for  limited  divorce  cannot  be  brought  into  that  suit  by  supplemental  bill. 
When  wife  may  avoid  husband's  oopveyance. 

Cited  in  Bishop  v.  Redmond,  83  Ind.  157,  holding  that  wife  suing  for  divorce 
and  alimony  may  maintain  bill  to  avoid  husband's  conveyance  made  with  view 
to  defrauding  her;  De  Ruiter  v.  De  Ruiter,  28  Ind.  App.  9,  91  A.  S.  R,  107,  62 
N.  E.  100;  Byrnes  v.  Volz,  53  Minn.  110,  54  N.  W.  942;  Morrison  v.  Morrison, 
49  N.  H.  69;  Lott  v.  Kaiser,  61  Tex.  665,— to  same  eflfect;  Holland  v.  Holland, 
121  Mich.  109,  79  N.  W.  1102,  holding  that  wife  may  maintain  creditor's  bill  to 
avoid  husband's  fraudulent  conveyance  made  immediately  before  institution  of 
divorce  proceedings  to  avoid  paying  alimony;  Twell  v.  Twell,  6  Mont  19,  9  Pac. 
537,  holding  that  wife  who  has  been  decreed  alimony  may  maintain  credit- 
or's bill  against  husband's  fraudulent  grantee;  Murray  v.  Murray,  115  Cal.  266^ 
6tf  A.  S.  R.  97,  37  L.R.A.  626,  47  Pac.  37,  holding  it  proper  to  appoint  receiver 
at  commencement  of  action  by  deserted  wife  to  avoid  husband's  conveyances  made 
to  defeat  her  rights  to  maintenance;  Green  v.  Adams,  59  Vt.  602,  59  A.  R. 
761,  10  Atl.  742,  holding  wife  within  protection  of  statute  against  fraudulent 
conveyances  where  husband  anticipating  that  she  would  obtain  divorce  conveyed 
his  property  to  defraud  her  of  alimony;  Walker  v.  Walker,  66  N.  H.  390,  49  A. 
S.  R.  616,  27  L.R.A.  799,  31  Atl.  14,  holding  wife  within  class  of  "creditors  and 
others"  in  statute  against  fraudulent  conveyances  in  respect  to  her  distributive 
share  in  husband's  estate;  Redmond  v.  Redmond,  112  Ky.  760,  66  S.  W.  745,  to 
point  that  conveyance  made  in  fraud  of  rights  of  wife  is  void ;  Sanborn  v.  Lang, 
41  Md.  107,  holding  that  widow's  right  to  avoid  husband's  conveyance  depends, 
upon  fact  as  to  whether  it  was  made  with  fraudulent  intent;  Stewart  v.  Stewart,. 
105  Md.  297,  66  Atl.  16,  to  point  that  husband  may,  if  he  act  bona  fide  alienate  all 
his  property  though  he  strip  himself  of  all  means  of  maintaining  his  wife;  Dut- 
tera  v.  Babylon,  83  Md.  536,  35  Atl.  64,  to  point  that  husband  cannot  part  with 
his  personalty  to  wife's  detriment  if  transaction  be  colorable  or  attended  with 
circumstances  indicative  of  fraud;  Rabbitt  v.  Gaither,  67  Md.  94,  8  AtL  744,  to 
point  that  husband's  absolute  conveyance  made  with  view  of  defeating  wife's 
marital  rights,  is  valid  where  grantee  does  not  participate  in  his  fraudulent  pur- 
pose; Collins  V.  Collins,  98  Md.  473,  103  A.  S.  R.  408,  57  Atl.  597,  1  A.  &  E.  Ann. 
Cas.  856,  holding  wife  entitled  to  relief  against  husband's  voluntary  conveyance 
of  all  his  property  made  on  even  of  his  marriage  with  intent  of  defeating  her 
marital  rights. 

Cited  in  reference  notes  in  3  A.  S.  R.  168,  on  effect  as  against  wife  of  eon- 
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veyance  to  defeat  alimony;  4  A.  S.  R,  215,  on  conveyance  fraudulent  as  against 
intended  marriage. 

Cited  in  notes  in  52  A.  D.  115,  on  claims  of  married  woman  against  her  hus- 
band under  marriage  contract  entitled  to  protection  against  fraudulent  convey- 
ances; 3  L.R.A.(N.S.)  776,  on  gifts  of  husband's  personal  property  in  fraud  of 
wife;  18  L.R.A.(N.S.)  1156,  on  right  of  wife  to  relief  against  a  conveyance  or 
transfer  made  or  contemplated  by  her  husband  in  fraud  of  her  support. 

Distinguished  in  Wright  v.  Holmes,  100  Me.  508,  3  L.R.A.(N.S.)   769,  62  Atl. 
507,  4  A.  &  E.  Ann.  Cas.  583,  upon  point  that  gift  made  in  fraud  of  wife's  right 
to  separate  maintenance  or  to  alimony  is  void. 
Fraudulent  conveyances. 

Cited  in  reference  notes  in  67  A.  D.  401,  on  conveyances  fraudulent  as  to  cred- 
itors; 71  A.  D.  711,  on  difference  between  conveyance  in  fraud  of  creditors  and  in 
fraud  of  wife. 

Cited  in  note  in  52  A.  D.  113,  on  claims  against  which  voluntary  conveyances 
may  be  avoided. 

Evidence  to  prove  fraud. 

Cited  in  Schaferman  v.  O'Brien,  28  Md.  565,  92  A.  D.  708;  Williams  v.  Snebly 
92  Md.  9,  48  Atl.  43, — holding  that  where  deed  is  attacked  for  fraud  all  facts,  no 
matter  how  trivial,  must  be  looked  to  to  discover  motive  and  design  of  parties; 
Elbin  V.  Wilson,  33  Md.  135,  in  same  connection  in  holding  in  action  against 
election  judges  for  wrongfully  refusing  to  allow  plaintiff  to  vote,  evidence  that 
they  knew  him  to  be  of  different  politics  from  themselves  admissible. 

—  Inadequacy  of  consideration. 

Cited  in  Downs  v.  Miller,  9o  Md.  602,  53  Atl.  445,  holding  that  where  deed  is 
attacked  for  fraud  inadequacy  of  consideration  is  a  circumstance  to  be  con^ 
sidered;  Crooks  v.  Brydon,  93  Md.  640,  49  Atl.  921,  holding  that  for  conveyance 
to  be  set  aside  for  inadequacy  of  consideration,  the  inadequacy  must  be  su^  as 
of  itself  to  stamp  transaction  with  fraud;  Fuller  v.  Brewster,  53  Md.  358,  hold- 
ing that  there  was  not  such  inadequacy  of  consideration  as  to  justify  inference 
of  fraud  where  for  consideration  of  about  three  thousand  dollars  thirty-five 
hundred  dollars  worth  of  property  was  conveyed. 

Cited  in  notes  in  57  A.  D.  217,  on  inadequacy  of  consideration  as  evidence  of 
fraud;   14  A.  S  R.  744,  on  what  creditors  may  attack  voluntary  transfer  as 
fraudulent. 
Power  to  decree  Hen  for  alimony. 

Cited  in  note  102  A.  S.  R.  706,  on  effect  of  mere  commencement  of  suit  for 
divorce  on  power  of  court  to  decree  lien  for  alimony. 
Answer  responsive  to  bill  In  equity  as  evidence. 

Cited  in  Day  v.  Jones,  40  Fla.  443,  25  So.  275,  holding  responsive  answer  under 
oath  binding  on  complainant  unless  overcome  by  testimony  of  two  witnesses  or  by 
one  witness  and  corroborating  circumstances. 

Cited  in  reference  notes  in  64  A.  D.  182,  on  answer  in  equity  as  evidence  for 
defendant;  76  A.  D.  661;  84  A.  D.  162, — on  conclusiveness  of  answer  in  chancery 
responsive  to  bill ;  85  A.  D.  276,  on  how  far  responsive  answer  conclusive. 
Right  to  decree  alimony  against  one  having  no  estate. 

Criticized  in  Campbell  v.  Campbell,  37  Wis.  206,  upon  point  that  where  there 
is  no  estate  there  can  be  no  alimony. 


Digitized  by  LjOOQiC 


CI  AM.  DEC]  NOTES  ON  AMERICAN  DECISIONS.  1214 

Applicability  of  rule  of  Its  pendens. 

Cited  in  White  v.  Perry,  14  W.  Va.  66,  holding  rule  of  lis  pendens  inapplicable 
where  pending  action  to  obtain  judgment  for  debt  bona  fide  purchase  of  land 
was  made. 

Cited  in  reference  note  in  19  A.  S.  R.  164,  on  lis  pendens. 

Cited  in  note  in  56  A.  S.  R.  865,  on  necessity  that  property  must  be  directly 
affected  to  be  subject  to  law  of  lis  pendens. 

Distinguished  in  Powell  v.  Campbell,  20  Nev.  232, 19  A.  S.  R.  350,  2  L.R.A.  615, 
20  Pac.  156,  holding  rule  of  lis  pendens  applicable  to  one  purchasing  realty  from 
husband  with  actual  notice  of  pending  divorce  suit  in  which  wife  seeks  decree 
giving  her  title  to  property. 
Rights  of  purchasers  for  valuable  consideration. 

Cited  in  reference  note  in  31  A.  S.  R.  817,  on  rights  of  purchasers  for  valuable 
consideration. 

61  AM.  DEC.  S81,  FISHER  v.  McGIRR,  1  GRAY,  1. 
When  statute  will  be  held  unconstitutional. 

Cited  in  Stockton  &  R.  Co.  v.  Stockton,  41  Cal.  147,  holding  that  for  statute 
to  be  declared  unconstitutional,  it  must  be  clearly  subversive  of  the  constitution; 
Morrison  v.  Springer,  15  Iowa,  304,  holding  in  sustaining  statute  regulating 
right  of  franchise,  that  any  reasonable  doubt  as  to  statute's  validity  is  to  be  re- 
solved in  its  favor;  State  ex  rel.  Weir  v.  Davis  County  Judge,  2  Iowa,  280,  hold- 
ing it  to  be  court's  duty  to  give  statute,  if  possible,  such  construction  as  will  make 
it  consistent  with  constitution ;  Stewart  v.  Polk  County,  30  Iowa,  9,  1  A.  R.  238, 
to  same  effect  in  sustaining  statute  authorizing  taxation  for  purpose  of  aiding 
railroad  construction;  Pleuler  v.  State,  11  Neb.  547,  10  N.  W.  481,  in  holding 
liquor  law  valid  to  point  that  unless  law  be  clearly  repugnant  to  constitution  it 
should  be  sustained;  Re  North  Milwaukee,  93  Wis.  616,  33  L.R.A.  638,  67  N.  W. 
1033  (dissenting  opinion),  upon  point  that  statute  that  has  been  long  acquiesced 
in  should  not  be  set  aside  but  for  very  strong  reasons. 

Cited  in  reference  note  in  63  A.  D.  519,  on  powers  and  duties  of  courts  as  to 
determining  validity  of  statutes. 
Effect  of  partial  invalidity  of  statute. 

Cited  in  State  ex  reL  Webster  v.  Baltimore  County,  29  Md.  516,  holding  that 
because  part  of  statute  is  void  it  does  not  follow  statute  is  void  in  its  entirety; 
Sanders  v.  Cabaniss,  43  Ala.  173;  State  ex  rel.  Woodson  v.  Brassfield,  67  Mo. 
331, — to  sam«»  point;  Com.  v.  Hitchings,  5  Gray,  482,  holding  that  where  part 
only  of  statute  or  section  thereof  is  void  remainder  if  not  dependent  upon  void 
portion  may  be  sustained;  Barbour  v.  Camden,  51  Me.  008,  holding  that  that 
which  is  unconstitutional  in  statute  may  be  adjudged  void  and  rest  sustained; 
State  v.  Robb,  100  Me.  180,  60  Atl.  874,  4  A.  &  E.  Ann.  Cas.  275,  holding  that 
if  after  striking  out  void  portion  of  statute  re^iainder  be  complete  in  itself,  it 
will  be  held  constitutional;  Andrews  v.  Saucier,  13  La.  Ann.  301,  to  same  effect; 
Edwards  v.  Bruorton,  184  Mass.  529,  69  N.  E.  328,  holding  whole  of  sUtute 
regulating  laying  out  of  highways  not  invalidated  by  unconstitutionality  of 
provision  for  assessment  of  betterments;  East  Kingdom  v.  Towle,  48  N.  H.  57,  2 
A.  R.  174,  97  A.  D.  575,  holding  part  of  law  giving  town  right  of  action  for 
damages  done  by  dog,  valid;  Copp  v.  Henniker,  55  N.  H.  179,  20  A.  R,  IM, 
holding  part  of  statute  empowering  court  to  commit  certain  eases  to  referees  for 
trial,  valid;  Gustavel  v.  State,  153  Ind.  613,  54  N.  K  123,  holding  section  of 
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statute  regelating  fisheries  not  affected  by  possible  invalidity  of  another  section 
of  same  statute;  Cole  v.  Cumberland  County,  78  Me.  532,  7  Atl.  397,  holding  ii> 
respect  to  act  authorizing  condemnation  of  property  for  highway  purposes  that  so 
much  of  statute  as  is  void  may  be  rejected  and  rest  sustained;  Eureka  City  v.  Wil- 
son, 15  Utah,  67, 62  A.  S.  R.  904, 48  Pac  150,  holding  ordinance  regulating  erection 
of  buildings  within  fire  limits  of  city  not  wholly  invalidated  by  void  proviso' 
empowering  building  committee  to  make  particular  provisions  in  particular 
cases;  State  v.  Santee,  111  Iowa,  1,  82  A,  S.  R.  222,  53  L.R.A,  703,  82  N.  W.  445, 
holding  statute  prohibiting  use  of  lighter  products  of  petroleum  except  when  gas 
is  generated  outside  of  building,  or  when  they  are  used  in  particular  lamp,  not 
wholly  void  because  of  unconstitutionality  of  latter  exception;  Carroll  v.  Camp- 
bell, 108  Mo.  550,  17  S.  W.  884,  holding  city  grant  of  exclusive  ferry  privilege 
void  only  to  extent  that  grant  was  exclusive;  Neosho  City  Water  Co.  v.  Neosho, 
136  Mo.  498,  38  S.  W.  89,  holding  ordinance  granting  exclusive  water  privilege 
for  term  of  years  valid,  though  provision  for  renewal  of  such  privilege  was  void; 
McCready  v.  Sexton,  29  Iowa,  356,  4  A.  R.  214,  holding  that  statute  making  tax 
deed  conclusive  evidence  of  certain  fact  could  be  sustained  to  extent  of  making  it 
prima  facie  evidence;  State  v.  Addington,  12  Mo.  App.  214,  holding  statute 
though  void  in  so  far  as  it  was  retroactive,  valid  as  to  future  offenses;  Morford  v. 
Unger,  8  Iowa,  82,  upon  point  that  though  so  much  of  statute  as  provided  for  its 
taking  effect  upon  its  acceptance  by  city  council  may  be  void,  remainder  may  be 
valid;  Little  Miami  R.  Co.  v.  Greene  County,  31  Ohio  St.  338,  holding  that 
statute  may  be  valid  to  extent  it  confers  right  of  action  but  invalid  in  attempting 
to  deprive  one  of  his  right  to  plead  limitations;  State  v.  Wiley,  4  Or.  184,  hold- 
ing statute  conferring  jurisdiction  upon  police  judge  not  wholly  void  because  of 
unconstitutional  provision  limiting  his  jurisdiction  to  criminal  matters  when 
acting  as  justice  of  peace;  Leach  v.  Smith,  25  Ark.  246,  holding  that  part  of 
statute  cannot  be  sustained  if  void  portion  be  so  dependent  upon  it  that  both 
parts  operate  together  for  one  purpose;  Meshmeier  v.  State,  11  Ind.  482,  to 
same  effect;  Eckhart  v.  State,  5  W.  Va.  515,  holding  that  portion  of  statute 
which  deprived  one  court  of  jurisdiction  in  certain  cases  cannot  be  held  valid  when 
other  portion  conferring  such  jurisdiction  upon  another  court  is  void. 

Cited  in  reference  notes  in  63  A.  D.  519,  on  right  to  declare  part  of  statute 
void  and  remainder  valid;  97  A.  D.  586,  on  statute  being  partly  valid  and  partly 
void ;  31  A.  S.  R.  601,  on  statutes  unconstitutional  in  part. 

Distinguished  in  Warren  v.  Charlcstown,  2  Gray  84,  holding  that  part  of 
statute  cannot  be  held  valid,  if  another  part  dependent  thereon  be  void;  State 
ex  rel.  Corey  v.  Curtis,  9  Nev.  325,  holding  that  single  entire  clause  of  by-laws 
cannot  be  good  in  part  and  void  in  part;  Jones  v.  Robbins,  8  Gray,  329,  upon 
point  that  so  much  of  statute  as  violates  constitution  may  be  rejected  and  re- 
mainder sustained;  White  v.  Gove,  183  Mass.  333,  67  N.  E.  359,  upon  same  point 
in  holding  statute  providing  for  sewer  assessments  void  in  toto. 
«  Statutes  regulating  sale  of  liquor. 

Cited  in  State  v.  Wheeler,  25  Conn.  290,  holding  section  of  statute  provid- 
ing penalties  for  keeping  of  intoxicants  for  illegal  sale  not  affected  by  possible 
invalidity  of  section  which  provided  for  forfeiture  thereof;  Com.  v  Petranich,  183 
Mass.  217,  66  N.  E.  807,  holding  statute  concerning  sales  of  intoxicants  valid 
except  to  extent  it  favored  domestic  manufacturers;  Com.  v.  Rock,  10  Gray,  4, 
holding  that  if  part  of  liquor  law  be  valid  it  will  be  given  effect,  though  other 
parts,  not  connected  with  it,  be  void;  People  v.  Quant,  12  How.  Pr.  83,  2  Parker 
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Crim.  Rep.  410;  Re  Vaucene,  31  How.  Pr.  289,  to  same  effect;  Com.  t. 
Gagne,  153  Mass.  205,  10  L.R.A.  442,  26  N.  E.  449,  holding  liquor  statute,  which 
failed  to  negative  exception  to  which  it  could  not  constitutionally  apply,  valid; 
Santo  V.  State,  2  Iowa,  165,  63  A.  D.  487,  holding  statute  regulating  sale  of  in- 
toxicants valid  though  section  thereof  submitting  it  to  voters  for  their  approval 
be  invalid. 
Exercise  of  police  power. 

Cited  in  Com.  v.  Pear,  183  Mass.  242,  67  L.R.A.  935,  66  N.  E.  719,  sustaining 
compulsory  vaccination  statute;  Com.  v.  Huntley,  156  Mass.  236,  15  L.RA. 
839,  30  N.  E.  1127,  holding  statute  denouncing  sale  of  oleomargarine  made  in 
imitation  of  yellow  butter  valid  though  it  apply  to  article  imported  from  an- 
other state;  Train  v.  Boston  Disinfecting  Co.  144  Mass.  523,  59  A.  R.  113,  11 
N.  E.  929,  holding  regulation  of  board  of  health  requiring  that  all  rags  imported 
into  city  be  disinfected  at  owner's  expense  valid;  Levy  v.  State,  161  Ind.  251, 
68  N.  E.  172,  holding  statute  requiring  transient  merchants  to  procure  license, 
a  legitimate  exercise  of  state's  police  power;  Com.  v.  Crowell,  156  Mass.  215,  30 
N.  E.  1015,  sustaining  statute  whose  object  was  protection  of  public  from  frauds 
of  itinerant  vendors;  Hulton  v.  Camden,  39  N.  J.  L.  122,  23  A.  R.  203,  holding 
order  of  board  of  health  declaring  a  lot  a  nuisance  null  and  void  where  owner 
was  given  no  hearing;  Bancroft  v.  Cambridge,  126  Mass.  438,  holding  that  where 
land  is  filled  up  to  prevent  nuisances  owner  cannot  claim  damages  for  inoon- 
viences  caused  in  consequence  thereof;  Sohier  v.  Trinity  Church,  109  Mass.  1, 
holding  it  competent  for  legislature  to  require  that  use  of  cemetery  in  church 
building  be  discontinued;  and  bodies  may  be  removed  as  statute  directs  without 
regard  to  opinions  expressed  by  committees  and  physicians;  Watertown  v.  Mayo, 
109  Mass.  315,  12  A.  R.  694,  sustaining  statute  prohibiting  use  of  buildings 
within  towns  having  population  of  4,000  inhabitants  for  purpose  of  slaughter 
houses  without  permission  of  public  authorities;  Harrington  v.  Providence,  20 
R.  I.  233,  38  L.R.A.  305,  38  Atl.  1,  holding  notice  and  opportunity  to  be  heard 
need  not  be  given  one  before  passage  of  ordinance  requiring  him  to  connect  his 
drainage  with  sewer  and  destroy  any  cesspool  on  his  property;  Waters-Pierce 
Oil  Co.  V.  New  Iberia,  47  La.  Ann.  863,  17  So.  343,  holding  town  ordinance  pro- 
hibiting storage  of  explosives  within  limits  of  town  in  large  quantities  valid, 
and  applicable  to  persons  who  take  every  precaution  to  prevent  accident;  State 
V.  Cate,  58  N.  H.  240,  holding  that  prohibition  of  unusual  traffic  within  two 
miles  of  any  public  assembly  convened  for  public  worship  is  constitutional;  Law- 
ton  V.  Steele,  119  N.  Y.  226,  16  A.  S.  R.  813,  7  L.R.A.  134,  23  N.  E.  878,  holding 
it  competent  for  legislature  to  declare  setting  of  nets  for  purpose  of  taking  fish 
from  specified  waters,  a  nuisance. 

Cited  in  reference  note  in  59  A.  S.  R.  636,  on  validity  of  statutes  as  to  keep- 
ing or  using  dangerous  agencies. 

Cited  in  notes  in  16*  A.  D.  196,  on  power  of  municipality  to  determine  what  is 
a  nuisance;  42  A.  R.  457,  on  validity  of  statute  regulating  sale  of  merchandise 
within  certain  distance  of  assembly  for  public  worship;  51  A.  R.  347,  on  valid- 
ity of  health  ordinances;  20  L.R.A.  52,  on  validity  of  statute  making  it  criminal 
to  have  possession  of  property  which  is  capable  of  criminal  use;  3d  L.R.A.  161, 
on  extent  of  municipal  power  over  buildings  as  nuisances;  39  L.R.A.  525,  on 
municipal  power  as  to  nuisance  relating  to  intoxicating  liquors. 
—  As  to  garbage. 

Cited  in  State  v.  Robb,  100  Me.  180,  60  Atl.  874,  4  A.  &  E.  Ann.  Caa.  275, 


Digitized  by  LjOOQiC 


121T  NOTES  ON  AMERICAN  DECISIONS.  [381 

sustaining  municipal  ordinance  providing  that  none  but  regularly  appointed  au- 
thorities should  collect  house  offal  and  refuse  matter;  River  Rendering  Co.  v. 
Behr,  77  Mo.  91,  46  A.  R.  6,  holding  ordinance  granting  one  exclusive  right  to 
remove  carcasses  of  all  dead  animals  found  within  city  limits  and  appropriate 
same  to  his  use  void  as  applied  to  carcasses  of  animals  found  in  stock  yard 
within  city. 

—  Destruction  or  forfeiture  of  property  generally. 

Cited  in  Woods  v.  Cottrell,  66  W.  Va.  476,  104  A.  S.  R.  1004,  66  L.RJ^.  616, 
47  S.  £.  275,  2  A.  &  E.  Ann.  Cas.  033,  holding  statute  against  gaming  may 
authorize  seizure  and  forfeiture  of  gaming  tables  if  owner  be  given  his  day  in 
court;  Lowry  v.  Rainwater,  70  Mo.  162,  36  A.  R.  420,  holding  statute  authoriz- 
ing police  commissioner  or  judge  before  whom  any  gaming  device,  summarily 
seized,  is  brought  to  forthwith  publicly  destroy  it,  void;  McConnell  v.  McKillip,  71 
Neb.  712,  116  A.  S.  R.  614,  66  L.R.A.  610,  99  N.  W.  606,  8  A.  &  E.  Ann.  Cas.  898, 
holding  statute  authorizing  game  wardens  to  seize  and  forfeit  all  guns  being 
used  by  persons  in  violation  of  game  laws  void  in  not  providing  heariqg  to 
owners  thereof;  Boggs  v.  Com.  76  Va.  989,  holding  statute  providing  punish- 
ment for  violators  of  "oyster  law"  and  for  forfeiture  of  vessels  employed  in 
such  violation,  inoperative  as  to  owner  of  vessel  who  was  neither  proceeded 
against  nor  given  opportunity  for  judicial  hearing;  Daniels  v.  Homer,  139  N. 
C.  219,  3  L.R.A.(N.S.)  997,  51  S.  E.  992  (dissenting  opinion),  upon  validity  of 
statute  providing  for  forfeiture  of  nets  used  in  fishing  contrary  to  statute,  where 
owner  is  not  given  notice  or  hearing;  Boggs  v.  Com.  76  Va.  989,  holding  it 
competent  for  legislature  to  provide  for  forfeiture  of  vessels  employed  in 
violating  "oyster  law"  without  regard  to  guilt  or  innocence  of  owners  thereof. 

—  Destruction  of  animals. 

Cited  in  Blair  v.  Forehand,  100  Mass.  136,  97  A.  D.  82,  1  A.  R.  94,  holding 
statute  authorizing  summary  destruction  of  dogs  not  licensed  and  collared  as 
prescribed  by  law  valid;  King  v.  Hayes,  80  Me.  206,  13  Atl.  882,  holding  statute 
authorizing  agent  of  society  for  prevention  of  cruelty  to  animals  to  condemn, 
conclusively  fix  value  of  and  destroy  one's  horse,  without  notice  to  owner,  un- 
constitutional; Loesch  V.  Koehler,  144  Ind.  278,  35  L.R.A.  682,  41  N.  E.  326, 
holding  statute  authorizing  agent  of  such  society  to  kill  animal  neglected,  in- 
jured or  diseased  past  recovery  unconstitutional. 
Validity  of  statutes  regulating  sales  of  intoxicating   liquors. 

Cited  in  Dorman  v.  State,  34  Ala.  216,  upon  point  that  act  which  prohibits 
sale  of  spirituous  liquors  entirely  does  not  deprive  owner  of  his  property;  State 
v.  Downer,  21  Wis.  276,  to  same  effect;  Santo  v.  State,  2  lowli,  166,  63  A.  D. 
487;  State  v.  Keeran,  6  R.  I.  497, — sustaining  statute  regulating  liquor  traffic; 
Dorman  v.  State,  34  Ala.  216,  holding  act  prohibiting  sale  of  intoxicating 
liquors  within  five  miles  ot  certain  place  valid. 

Cited  in  reference  notes  in  63  A.  D.  619,  on  power  of  state  to  regulate  sale 
of  spirituous  liquors;  63  A.  D.  619,  on  validity  of  liquor  laws  throwing  burden 
of  proof  on  owner  of  liquors. 

Distinguished  in  Polk  County  v.  Hierb,  37  Iowa,  361,  holding  statute  provid- 
ing that  fine  imposed   for  keeping  intoxicants  shall  be  lien  on   property  used 
for    such    illegal    purpose    with    owner's    knowledge    valid    though    it   did    not 
affirmatively  provide  for  trial  of  fact  as  to  such  knowledge. 
Am.  Dec  Vol.  VIII.— 77. 
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—  Statutes  authorizing  seizure  and  forfeiture  of  liquors. 

Cited  in  State  v.  Intoxicating  Liquors,  65  Me.  556,  holding  that  intoxicat- 
ing liquors  though  in  original  packages,  are  liable  to  seizure  and  forfeiture 
under  statute  Xviiere  importer's  purpose  and  intent  is  to  brealc  it  and  sell  in 
this  state  in  quantities  less  than  package;  State  v.  Miller,  48  Me.  576^  holding 
statutes  authorizing  seizure  of  intoxicants  upon  warrants  duly  issued  therefor 
valid;  Ferguson  v.  Josey,  70  Ark.  94,  66  S.  W.  345,  holding  statute  authorizing 
seizure  of  intoxicants  kept  for  sale  in  violation  of  law  and  their  destruction 
after  notice  to  and  hearing  of  claimants,  valid;  Ewings  v.  Walker,  9  Gray,  95, 
holding  that  if  stat);te  providing  for  seizure  of  spirituous  liquors  gave  owner 
no  remedy  against  officer  seizing  them  under  warrant  and  wrongfully  converting 
them,  it  would  be  void;  State  v.  Brennan's  Liquors,  25  Conn.  278,  holding  stat- 
ute providing  that  intoxicants  kept  for  sale  in  violation  of  statute  be  forfeited 
and  delivered  to  agent  of  town  to  be  destroyed  or  sold  for  town's  benefit  valid; 
Com.  V.  Certain  Intoxicating  Liquors,  107  Mass.  396,  holding  intoxicants  kept 
for  purpose  of  illegal  sale  by  bailee  in  fraud  of  true  owner  who  is  innocent  of 
bailee's  illegal  purpose,  subject  to  forfeiture;  Hibbard  v.  People,  4  Mich.  125, 
holding  statute  which  authorized  seizure  of  intoxicants  kept  for  illegal  sale 
void  where  it  made  no  provision  for  notice  to  owner  or  for  trial;  State  v.  Mc- 
Manus,  65  Kan.  720,  70  Pac.  700,  holding  statute  declaring  intoxicating  liquors 
kept  for  sale  in  violation  of  law  and  property  used  in  connection  therewith 
common  nuisances  valid  if  proper  protection  be  afforded  parties  to  defend  their 
property  before  it  is  destroyed. 

Cited  in  reference  note  in  63  A.  D.  519,  on  validity  of  liquor  laws  conflicting 
with  provision  as  to  unlawful  searches  and  seizures. 
»  Statutes  declaring  place  of  sale  a  nuisance. 

Cited  in  Hartley  v,  Henretta,  35  W.  Va.  222,  13  S.  E.  375  (dissenting  opin- 
ion), upon  point  that  legislature  may  declare  places  where  intoxicants  are  sold 
contrary  to  law  to  be  nuisances;  State  ex  rel.  Rhodes  v.  Saunders,  66  N.  H. 
39,  18  L.R.A.  646,  25  Atl.  588,  sustaining  statute  declaring  use  of  building  for 
illegal  sale  of  liquor  to  be  a  nuisance  abatable  in  equity;  Carleton  v.  Ruigg, 
149  Mass.  550,  14  A.  S.  R.  446,  6  L.R.A.  193,  22  N.  E.  55,  sustaining  sUtute 
giving  jurisdiction  in  equity  to  supreme  or  superior  court,  on  petition  of  not 
less  than  ten  voters,  to  enjoin  as  common  nuisances  buildings  used  for  illegal 
keeping  or  sale  of  intoxicants. 
lilability  of  officers. 

Cited  in  notes  in  64  A.  D.  52,  on  liability  of  judicial  officers;  64  A.  D.  53,  on 
liability  of  ministerial  officers. 
Void  statute  or  command  from  superior  officer  as  Justification  for  one's 

acts. 
/  Cited  in  Miller  v.  Horton,  162  Mass.  540,  23  A.  S.  R.  860,  10  L.RA.  116,  26 
N.  E.  100,  holding  one  killing  horse  in  obedience  to  order  of  commissioners  em- 
powered to  kill  horses  suffering  from  glanders  liable  to  owner  if  horse  had  not 
in  fact  such  disease;  Skeen  v.  Monkeimer,  21  Ind.  1,  to  point  that  inferior  mili- 
tary officer  may  render  himself  liable  if  he  carry  out  orders  of  his  superior 
officer  to  do  illegal  act;  Lam  pert  v.  Laclede  Gaslight  Co.  14  Mo.  App.  376,  to 
point  that  military  commanders  are  not  liable  for  acts  done  within  line  of 
their  duty  or  in  execution  of  their  orders;  Ela  v.  Smith,  6  Gray,  121,  66  A.  D. 
356,  to  point  that  mayor's  precept  calling  out  militia  to  quell,  riot  under  power 
conferred  by  statute  is  justification  to  those  acting  lawfully  in  obedience  to 
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its  command;  Tyler  y.  Pomeroy,  8  Allan,  480,  holding  that  one  who  signed  paper 
in  hands  of  municipal  authorities  promising  to  serve  as  volunteer  for  three 
years  from  date  of  being  mustered  into  federal  service  may  maintain  action 
against  such  authorities  and  their  agents  for  forcibly  seizing  him  and  carrying 
him  into  camp;  Warren  v.  Charlestown,  2  Gray,  84,  to  point  that  subordinate 
officers  cannot  justify  under  unconstitutional  statutes;  Payne  v.  Staunton, 
56  W.  Va,  202,  46  S.  E.  927,  2  A.  &  E.  Ann.  Cas.  74,  to  point  that  one  is  not 
protected  in  acting  in  obedience  to  unconstitutional  law;  Boales  v.  Ferguson, 
65  Neb.  565,  76  N.  W.  18,  holding  that  administrator  remains  liable  wliere  he 
makes  distribution  under  statute  which,  though  not  declared  void,  was  so  in 
fact;  Dexter  v.  Boston,  176  Mass.  247,  79  A.  S.  R.  306,  57  N.  E.  379,  holding 
that  payment  induced  by  compulsory  process  and  made  under  protest  may  be 
recovered  where  assessment  is  founded  on  unconstitutional  statute. 

Cited  in  notes  in  42  A.  D.  55,  on  civil  liability  of  military  and  naval  officers 
for  acts  done  under  color  of  military  authority;   64  A.  D.   51,  on  protection 
afforded  by  unconstitutional  statute;  64  A.  D.  54,  on  liability  of  parties  pro- 
curing issuance  of  writ  under  unconstitutional  statute. 
—  In  respect  to  service  of  process. 

Cited  in  Gray  v.  Kimball,  42  Me.  299,  holding  that  officer  is  protected  in 
executing  process  valid  upon  its  face  and  emanating  from  court  having  juris- 
diction; Tellefsen  v.  Fee,  168  Mass.  188,  60  A.  S.  R.  379,  45  L.R.A.  481,  46  N. 
E.  562,  holding  officer  not  protected  by  his  process  where  he  makes  arrest  after 
being  informed  of  facts  which  show  court  has  no  jurisdiction  in  the  particular 
case;  Cassier  v.  Fales,  139  Mass.  461,  1  N.  E.  922,  holding  one  aiding  constable 
in  arresting  plaintiff  for  debt  under  process  valid  in  form  not  liable  m  trespass 
though  plaintiff  stated  at  the  time  that  he  was  infant  and  therefore  exempt 
from  arrest  on  mesne  process;  Calderone  v.  Kiernan,  23  R.  I.  678,  51  Atl.  215, 
holding  constable  who  had  taken  plaintiff  into  custody  under  process  valid  in 
form  not  liable  for  false  imprisonment  though  he  refused  to  take  plaintiff  about 
to  his  friends  to  obtain  bail;  Clark  v.  May,  2  Gray,  410,  61  A.  D.  470,  holding 
constable  not  liable  for  executing  warrant  of  justice  which  did  not  show  upon 
its  face  irregularity  constituting  excess  of  jurisdiction;  Lueck  v.  Heisler,  87 
Wis.  644,  58  N.  W.  1101,  holding  officer  making  arrest  for  obtaining  goods  under 
false  pretenses  not  protected  where  warrant  showed  on  its  face  that  person 
from  whom  goods  were  obtained  knew  at  time  that  pretenses  were  false; 
Batohelder  v.  Currier,  45  N.  H.  460,  holding  officer  liable  for  arresting  one  un- 
der warrant  made  returnable  before  justice  where  law  provided  that  all  war- 
rants should  be  made  returnable  before  police  court;  Barker  v.  Stetson,  7  Gray, 
63,  66  A.  D.  467,  to  point  that  magistrate  and  officer  are  liable  for  service  of 
process  issued  under  void  statute;  Warren  v.  Kelley,  80  Me.  512,  15  Atl.  49, 
holding  officer  executing  process  issued  by  court  proceeding  under  void  law 
civilly  liable;  Kelley  v.  Bemis,  4  Gray,  83,  64  A.  D.  50,  holding  justice  liable 
to  one  anested  upon  warrant  issued  \ty  him  under  void  statute. 

Cited  in  reference  notes  in  61  A.  D.  473,  on  protection  of  officer  under  process 
which  he  is  executing;  66  A.  D.  458,  as  to  when  process  is  justification  for  acts 
done  under  it;  66  A.  D.  458,  on  trespass  ajjainst  officer  acting  under  void 
process;  77  A.  D.  199,  on  justification  of  officer  by  his  process;  80  A.  D.  668,  on 
when  warrant  protects  officer;  86  A.  D.  291,  on  liability  of  officers  executing 
process  fair  on  its  face  but  actually  void. 

Distinguished  in  Chase  v.  Carrier,  97  Mass.  524,  holding  officer  not  liable  for 
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arresting  plaintiff  where  his  precept  did  not  show  that  magistrate  who  took  af- 
fidavit and  made  certificate  authorizing  arrest  was  attorney  of  record  of  judg- 
ment creditor. 
Rights  of  owner  of  intoxicants  used  in  violation  of  law. 

Cited  in  Breck  v.  Adams,  3  Gray,  669,  holding  purchaser  of  intoxicants  sold 
in  violation  of  law  may  maintain  action  where  they  are  tortiously  taken  from 
his  possession;  Hamilton  v.  Coding,  55  Me.  419,  holding  same  as  to  owner  of 
intoxicating  liquors  intended  for  illegal  sale;  Booraem  v.  Crane,  103  Mass.  522, 
holding  one  liable  where  he  converted  spirituous  liquors  which  had  been  in- 
trusted to  him  with  view  to  sale,  notwithstanding  statutes  against  sales  of 
such  liquors;  Cobb  v.  Farr,  16  Gray,  597,  holding  that  mortgagee  of  spirituous 
liquors  has  property  rights  therein  though  mortgage  amounted  to  sale  pro- 
hibited by  statute;  Arcutt  v.  Nelson,  1  Gray,  536,  holding  that  action  may  be 
maintained  for  price  of  liquors  sold  in  Connecticut  without  any  fraudulent 
view  to  their  resale  in  Massachusetts  though  law  of  latter  state  provided  that 
no  action  should  be  maintained  for  price  of  liquors  not  sold  in  accordance  with 
provision  of  certain  statute. 

Cited  in  reference  note  in  73  A.  D.  319,  on  spirituous  liquors  as  property. 
'Wliat  constitutes  a  ''criminal"  proceeding. 

Cited  in  Re  Randall,  11  Allen,  473,  holding  proceedings  for  disbarment  of  at- 
torney not  criminal  proceeding;  Com.  v.  Reed,  162  Mass.  215,  38  N.  E.  364, 
to  point  that  proceedings  for  forfeiture  of  intoxicants  kept  for  sale  in  viola- 
tion of  statute  are  in  their  nature  criminal;  United  States  v.  Athens  Armory, 
35  Ga.  344,  Fed.  Cas.  No.  14,473,  upon  point  that  act  relating  to  confiscation  of 
property  was  in  nature  of  criminal  statute. 

Distinguished  in  United  States  v.  Three  Tons  of  Coal,  6  Biss.  379,  Fed.  Cas, 
No.  16,515,  holding  proceeding  for  forfeiture  of  distillery  property  under  United 
States  revenue  laws  not  **criminal"  proceeding. 
Right  of  Jury  to  pass  on  the  law. 

Cited  in  Com.  v.  Anthes,  5  Gray,  185,  upon  right  of  jury  to  pass  upon  the  law 
of  criminal  case. 
Right  to  discharge  on  habeas  corpus. 

Cited  in  Moore  v.  Wheeler,  109  Ga.  62,  35  S.  E.  116,  holding  one  held  under 
conviction  had  upon  unconstitutional  statute  may  be  released  upon  habeas 
corpus;  Ex  parte  Stout,  6  Colo.  509,  holding  that  if  one  be  held  under  proceed- 
ings had  before  court  having  no  jurisdiction  he  is  entitled  to  be  discharged  upon 
habeas  corpus;  State  v.  Shattuck,  45  N.  H.  205,  to  same  effect;  Tuttle  v.  Lang, 
100  Me.  123,  60  Atl.  892,  holding  it  proper  to  discharge  upon  habeas  corpus  one 
committed  under  mittimus  issued  after  he  had  been  allowed  to  go  at  large  witli- 
out  day. 

Cited  in  reference  note  in  71  A.  D.  391,  on  duty  to  release  on  habeas  corpus 
prisoner  convicted  under  void  statute  or  ordinance. 

Cited  in  note  in  26  A.  D.  48,  on  validity  of  statute  under  which  conviction 
is  had. 
What  reviewable  on  habeas  corpus. 

Cited  in  Plumley's  Case,  156  Mass.  236,  16  L.R.A.  839,  30  N.  E.  1127,  to 
point  that  constitutionality  of  statute  may  be  inquired  into  upon  habeas  corpus; 
Sennott's  Case,  146  Mass.  489,  4  A.  S.  R.  344,  16  N.  E.  448,  holding  that  upon 
writ  of  habeas  corpus  no  inquiry  can  be  made  into  errors  or  irregularities  so  far 


Digitized  by  LjOOQiC 


1221  NOTES  ON  AMERICAN  DECISIONS.  [381-410 

as  they  were  within  jurisdiction  of  court;  Eisner  v.  Shrigley,  80  Iowa,  30,  45 
N.  W.  303,  holding  that  judgment  failing  to  fix  limit  of  accused's  imprisonment 
cannot  be  reviewed  upon  habeas  corpus  where  law  fixes  limit  to  such  imprison- 
ment. 

Cited  in  reference  notes  in  67  A.  D.  395,  on  assailing  judgment  under  uncon- 
stitutional statute  by  habeas  corpus;  91  A.  D.  553,  on  how  imprisonment  under 
judgment  is  regarded  on  habeas  corpus;  39  A.  S.  R.  903;  11  A.  S.  R.  262, — on 
right,  on  habeas  corpus,  to  question  validity  of  statute  under  which  conviction 
was  secured. 

Cited  in  notes  in  87  A.  S.  R.  175,  on  review  of  constitutionality  of  statutes 
and  ordinances  on  habeas  corpus;  87  A.  S.  R.  199,  on  review  on  habeas  corpus 
of  proceedings  of  police  courts  and  magistrates. 
Reversal  of  Judgment  for  matters  not  apparent  of  record. 

Distinguished  in  State  v.  Keeran,  5  R.  I.  497,  holding  that  conviction  had 
under    statute    authorizing    conviction    upon    evidence    short    of    constitutional 
standard  will  be  sustained  upon  appeal  if  record  fail  to  show  just  what  evi- 
dence was  produced. 
Sufflclency  of  search  warrants. 

Cited  in  State  ex  rel.  Register  v.  McGahey,  12  N.  D.  535,  97  N.  W.  865,  1 
A.  &  E.  Ann.  Cas.  650,  holdng  search  warrant  void  where  affidavit  therefor 
failed  to  state  facts  required  by  statute  to  be  shown  as  foundation  for  its  is- 
suance; State  V.  Spirituous  Liquors,  68  N.  H.  47,  40  Atl.  398,  holding  that 
warrant  to  search  for  spirituous  liquofs  for  purpose  of  forfeiting  them  must  be 
founded  on  complaint  charging  that  they  were  kept  for  sale  in  violation  of 
law;  Com.  V.  Intoxicating  Liquors,  105  Mass.  178,  holding  one  not  liable  for 
using  reasonable  force  in  ejecting  from  his  premises  officer  searching  for  in- 
toxicating liquors  where  his  warrant  therefor  failed  to  state  probable  cause  had 
been  shown  for  its  issue. 

Cited  in  reference  note  in  63  A.  D.  519,  on  grounds  for  issuance  of  search  war- 
rants and  construction  thereof. 
Validity  of  condemnation  statute. 

Cited  in  Orr  v.  Quimby,  54  N.  H.  590   (dissenting  opinion),  upon  validity  of 
statute  authorizing  condemnation  of  property  without  first  providing  for  as- 
sessment of  damages. 
Estoppel  by  matter  of  record. 

Cited  in  notes  in  23  A.  S.  R.  110,  on  collateral  attacks  upon  judgments;  39 
L.R.A.  455,  456,  on  conviction  for  violating  unconstitutional  statute  or  ordinance 
as  a  nullity  subject  to  collateral  attack;  11  E.  R.  Co.  15,  on  estoppel  by  matter  of 
record. 
Effect  of  excessive  sentence  on  appeal  or  writ  of  error. 

Cited  in  note  in  45  L.R.A.  150,  on  eflfect  of  excessive  sentence  on  appeal  or  writ 
of  error. 
Injunction  to  restrain  monopoly. 

Cited  in  note  in  12  L.R.A.  754,  on  remedy  by  injunction  to  restrain  monopoly. 

61  AM.  DEC.  410,  COM.  T.  McKlE,   1  GRAY,  61. 
—  Burden  of  proof  in  civil  cases. 

Cited  in  Lisbon  v.  Lyman,  49  N.  H.  553,  holding  rule  of  burden  of  proof  not 
affected  by  fact  that  subject-matter  is  peculiarly  within  knowledge  of  one  of  the 
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parties;  Kendall  v.  Brownson,  47  N.  H.  186,  to  point  that  rule  of  burden  of 
proof  cannot  be  made  to  depend  upon  order  of  proof  or  upon  particular  mode  in 
which  evidence  is  introduced;  Smith  v.  Porter,  10  Gray,  66,  holding  that 
where  burden  of  proof  devolves  upon  one  party  it  never  in  relation  to  same  ques- 
tion shifts  over  upon  his  adversary. 

Distinguished  in  Lilienthal  v.  United  States,  97  U.  8.  237,  24  L.  ed.  901, 
approving  instruction  that  burden  is  on  claimant  in  condemnation  proceedings 
under  internal  revenue  act  to  show  that  violations  of  act  were  not  with  intent 
to  defraud;  Benton  v.  Burbank,  54  N.  H.  583,  holding  burden  of  proof  upon  de- 
fendant in  action  on  indemnity  bond  alleging  damage  caused  by  plaintiff's  own 
act. 

—  In  criminal  cases  generally. 

Cited  in  Sparf  v.  United  States,  166  U.  S.  151,  39  L.  ed.  343,  15  Sup.  Ct.  Rep. 
273  (dissenting  opinion),  on  burden  of  proof  in  criminal  case;  People  v.  Gordon, 
88  Cal.  422,  26  Pac.  502,  holding,  that  statute  shifting  burden  of  proof  in  homi- 
cide cases  cannot  be  extended   to  prosecution  for  assault  to  commit   murder; 
Chaffee  v.  United  States,  18  Wall.  516,  21  L.  ed.  908,  holding  instruction  that 
government  need  only  prove  that   defendant  was  presumptively  guilty   where- 
upon   it   devolved   upon   him    to    establish   his   innocence,   erroneous;    Hart   v. 
United  States,  28   C.  C.  A.  612,  55  U.   S.  App.  479,  84  Fed.  799    (dissenting 
opinion),    upon    accused's   right    to    acquittal    where    there    is   no    evidence   to 
show  guilty  knowledge;  Mason  v.  State,  32  Ark.  238,  holding  that  in  prosecu- 
tion   for    larceny   criminal    intent    must '  be    proved    and    cannot   be    presumed 
from   mere   fact   of   taking   and   carrying  away;    McKnight   v.   United    States, 
54  C.  C.  A.  358,  115  Fed.  972,  holding  burden  not  on  defendant  to  show  absence 
of  fraudulent  intent  when  government  proves  facts  from  which  such  intent  may 
be  inferred;  State  v.  Weckert,  17  S.  D.  202,  95  N.  W.  924,  2  A.  &  E.  Ann.  Cas. 
191,  holding  it  error  to  charge  in  effect  that  burden  is  on  accused  in  prosecution 
for  larceny  to  satisfy  jury  that  he  took  property  under  honest  belief  of  owner- 
ship; Payne  v.  Com.  1  Met.  (Ky.)   370,  to  point  that  where  defendant  relies  on 
no  separate  and  independent  fact  but  confines  himself  to  transaction  on  which 
charge    is    founded   burden    of    proof    continues    throughout   with    prosecution, 
Williams  v.  United  States,  158  Fed.  30,  holding  that  in  prosecution  for  viola- 
tion of  revenue  law  in  failing  to  make  proper  records  of  sales  burden  is  not  on  de- 
fendant to  show  he  made  entries  in  book  prescribed  by  revenue  department; 
State  V.  Thornton,  10  S.  D.  349,  41  L.R.A.  530,  73  N.  W.  196   (dissenting  opin- 
ion ) ,  upon  question  whether  burden  of  proving  alibi  rests  upon  accused  or  prosecu- 
tion; Ake  v.  State,  6  Tex.  App.  398,  32  A.  R.  586,  holding  burden  of  proof  on 
defendant  in  prosecution  for  rape  to  show  nonage;   State  v.  Patterson,  45  Vt. 
308,  12  A.  R,  200,  holding  it  error  to  instruct  jury  that  if  prosecution  proved 
accused  was  guilty  of  the  killing,  it  devolved  on  him  to  justify  it;  Dubose  v. 
State,  10  Tex.  App.  230,  holding  where  fact  of  killing  was  only  point  in  issue 
instruction,  which  assumed  that  defendant  killed  deceased  and  called  upon  him 
to  justify  it,  erroneous;  Brubaker  v.  State,  89  Ind.  577,  holding  that  in  prosecu- 
tion for  keeping  licensed  liquor  shop  in  a  disorderly  manner,  the  state  must 
prove  existence  of  license. 

Cited  in  reference  note  in  86  A.  D.  447,  on  presumption  of  innocence  in  crim- 
inal cases. 

Cited   in   note   in   11   L.R.A.    813,   on   inference   of  evil   intent   from  doing 
Of  wrongful  act. 
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Distinguished  in  Ake  v.  State,  6  Tex.  App.  398,  32  A.  R.  586,  holding  that 
"where  accused  invokes  benefit  of  statute  declaring  that  person  under  certain 
age  shall  not  be  capitally  punished  burden  is  on  him  to  bring  himself  within  excep' 
tion;  State  v.  Mbrphy,  33  Iowa,  270,  11  A.  R.  122,  holding  burden  on  defendant 
to  show  where  one  died  from  injury  inflicted  by  him  that  death  resulted  not 
from  injury  itself  but  from  treatment  of  it. 
^As  to  insanity. 

Cited  in  McAllister  v.  Territory,  1  Wash.  Terr.  360,  to  point  that  if  proof  of  in- 
sanity does  not  consist  of  facts  attending  killing  proof  thereof  must  be  made  out  by 
defendant;  People  v.  Garbutt,  17  Mich.  9,  97  A.  D.  162,  holding  that  though 
state  may  in  first  instance  rely  on  presumption  of  sanity  yet  when  any  evidence 
is -given  to  overcome  such  presumption  burden  of  proof  is  with  state;  King  v. 
State,  9  Tex.  App.  515,  to  point  that  to  charge  that  burden  of  proving  insanity 
is  on  defendant  is  erroneous. 

Cited  in  notes  in  97  A.  D.  176,  on  burden  of  proof  when  insanity  set  up  as 
defense  to  crime;  36  L.R.A.  731,  on  burden  of  proving  insanity  in  criminal 
prosecution. 

Distinguished  in  Snider  v.  State,  56  Neb.  309,  76  N.  W.  574,  holding  that  state 
has  burden  of  proving  defendant  sane  though  evidence  adduced  by  him  to  prove 
his  insanity  be  insufficient  to  raise  reasonable  doubt  in  respect  thereto. 

—  As  to  self  defense. 

Cited  in  State  v.  Wingo,  66  Mo.  181,  27  A.  R.  329,  holding  burden  not  on 
defendant  to  show  that  if  he  committed  homicide  he  acted  in  self-defense  or 
tinder  circumstances  reducing  offense  from  second  degree  murder. 
JSxtent  of  proof  required. 

Cited  in  Payne  v.  Com.  1  Met.  (Ky.)  370,  holding  defendant  in  criminal  case 
entitled  to  benefit  of  any  reasonable  doubt  in  regard  to  any  fact  necessary  to 
fihow  guilt;  State  v.  Meysenberg,  171  Mo.  1,  71  S.  W.  229,  to  point  that  estab- 
lishment of  inferences  however  strong  will  not  warrant  conviction;  Gavin  v. 
State,  42  Fla.  563,  29  So.  405,  to  point  that  to  support  conviction  all  essential 
facts  must  be  proved  beyond  reasonable  doubt;  State  v.  McCluer,  5  Nev.  132, 
holding  it  not  incumbent  on  one  charged  with  murder  to  establish  by  preponder- 
ance of  evidence  matters  in  justification  or  mitigation  of  the  homicide;  People 
V.  Rodrigo,  69  Cal.  601,  11  Pac.  481,  holding  that  in  prosecution  for  assault  with 
deadly  weapon  where  defendant  relies  on  no  separate  or  independent  fact  burden 
of  proof  never  shifts  but  remains  with  government  to  prove  that  act  was  crim- 
inal beyond  reasonable  doubt;  State  v.  McDaniel,  68  S.  C.  304,  102  A.  S.  R.  661, 
47  S.  E.  384,  holding  that  defence  that  homicide  was  accidental  need  not  be  es- 
tablished by  preponderance  of  evidence;  State  v.  Shelley,  166  Mo.  616,  66  S.  W. 
430,  holding  in  prosecution  for  impersonating  elector  book  of  registration  in  which 
name  of  person  impersonated  appeared  as  elector  insufficient  evidence  to  prove  he 
was  such. 

Cited  in  reference  note  in  6  A.  S.  R.  61,  on  necessity  for  prosecution  to  prove 
case  beyond  reasonable  doubt. 

Cited  in  note  in  68  L.R.A.  50,  on  necessity  of  proof  of  corpus  delicti  in  crim- 
inal case. 

—  In  respect  to  establishment  of  sanity  or  Insanity. 

Cited  in  State  v.  Lawrence,  57  Me.  574,  holding  that  defendant  must  establish 
plea  of  insanity  by  preponderance  of  evidence;    Hopps  v.  People,  31   111.  385, 
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83  A.  D.  231,  holding  it  not  incumbent  on  one  charged  with  murder  to  estab- 
lish his  defence  of  insanity  by  preponderance  of  proof;  State  v.  Bartlett,  43 
N.  H.  224,  80  A.  D.  154,  holding  that  sanity  of  accused  who  relies  on  insanity  as 
defence  must  be  established  beyond  reasonable  doubt  no  matter  from  what  side 
evidence  of  insanity  comes. 
—  As  to  self-defense. 

Cited  in  Gravely  v.  State,  38  Neb.  871,  67  N.  W.  761;  People  v.  Shanley,  14 
N.  Y.  Crim.  Rep.  471,  49  App.  Div.  56,  63  N.  Y.  Supp.  449,— holding  that 
accused  need  not  establish  his  plea  of  self-defence  by  preponderances  of  evidence; 
Tweedy  v.  State,  5  Iowa,  433,  holding  it  error  to  instruct  jury  in  prosecution  for 
murder  that  facts  of  excuse  or  self-defense  must  be  proved  beyond  reasonable 
doubt. 
Validity  of  statute  as  to  presumptions  and  burden  of  proof. 

Cited  in  Wooten  v.  State,  24  Fla.  335,  1  L.R.A.  819,  6  So.  39,  sustaining  statute 
providing  that  if  any  gaming  devices  be  found  in  any  house  such  fact  shall  be 
prima  facie  evidence  that  said  house  is  kept  for  gambling  purposes ;  State  v.  Buck, 
120  Mo.  479,  25  S.  W.  573,  sustaining  statute  declaring  that  in  prosecutions 
against  bank  officers  for  receiving  deposits  with  knowledge  that  bank  is  insolvent, 
fact  that  bank  subsequently  failed  shall  be  prima  facie  evidence  that  bank  was 
insolvent  and  that  officers  knew  it  to  be  so;  Com.  v.  Williams,  6  Gray,  1,  sus- 
taining statute  declaring  that  in  prosecutions  for  selling  spirituous  liquors  de- 
livery in  any  place  other  than  dweling-house  shall  be  deemed  prima  facie  evidence 
of  a  sale. 
What  constitutes  assault  and  battery. 

Cited  in  State  v.  Fulkerson,  97  Mo.  App.  599,  71  S.  W.  704,  holding  it  suffi- 
cient to  constitute  assault  that  accused  place  his  hand  on  arm  of  prosecutrix 
under  circumstances  indicating  lustful  purpose. 

Cited  in  reference  note  in  11  A.  S.  R.  835,  on  what  constitutes  crime  of  assault. 

61  AM.  DEC.  414,  MULHAIili  v.  QUINN,   1  GRAY,   105. 
Assignability  of  future  Interests  and  effect  of  assignment. 

Cited  in  Rice  v.  Stone,  1  Allen,  566,  holding  that  creditor  may  maintain- 
bill  in  equity  to  compel  payment  of  his  claim  from  proceeds  of  judgment  for 
personal  injuries  assigned  by  hisdebtor  after  verdict,  but  before  entry  of  judgment; 
Mayer  v.  Taylor,  69  Ala.  403,  44  A.  R.  522,  holding  equitable  title  or  interest  only 
conveyed  by  mortgage  of  crop  to  be  planted  in  future;  Low  v.  Pew,  108  Mass. 
347,  11  A.  R.  357,  holding  that  sale  of  fish  to  be  caught  subsequently  does  not  pass, 
title  to  same  --f hen  caught ;  Huling  v.  Cabell,  9  W.  Va.  522,  27  A.  R.  562,  holding 
assignment  for  benefit  of  certain  creditors,  made  by  agricultural  society  of  pro- 
ceeds of  fair  to  be  held  subsequently,  void  as  against  lien  of  fieri  facias  in  hands  of 
sheriff  before  such  proceeds  paid  over  to  such  creditors;  East  Lewisburg  Lumber 
&  Mfg.  Co.  V.  Marsh,  91  Pa.  96,  37  Phi  la.  Leg.  Int.  6,  holding  assignment  for  value- 
of  proceeds  of  future  sales  valid  in  equity  as  an  assignment  to  take  effect  when 
such  proceeds  are  subsequently  brought  into  existence,  though  inoperative  as- 
present  conveyance ;  Emerson  v.  European  &  N.  A.  R.  Co.  67  Me.  387,  24  A.  R.  39,. 
holding  that  mortgage  by  railroad  company  of  **all  its  right,  title  and  interest 
in  and  to  all  and  singular  its  property  real  and  personal,  of  whatever  nature  and 
description,  now  possessed  or  to  be  hereafter  acquired"  does  not  attach  to  money 
earned  in  carrying  freight  under  contract  with  express  company  entered  into 
subsequent  to  such  mortgage;  Morrill  v.  Noyes,  56  Me.  458,  96  A.  D.  486,  holding 
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that  lien  of  mortgage  of  all  "cars,  engines,  and  furniture,  that  have  been  or 
may  be  purchased"  by  railroad,  given  to  secure  bonds  issued  for  construction  of 
same,  attaches  to  rolling  stock  subsequently  acquired  as  soon  as  purchased  and 
placed  on  road;  McGee  v.  McCann,  69  Me.  79,  holding  right  of  action  for  causing 
or  contributing  to  another's  intoxication  not  assignable,  being  not  a  thing  in  ex- 
istence but  a  mere  future  right  to  litigate. 

Cited  in  note  in  91  A.  D.  418,  on  effect  of  assignment  of  debt  preceding  garnish- 
ment or  attachment. 

—  Accruing  under  existing  contracts  generally. 

Cited  in  Ingram  v.  Osborn,  70  Wis.  184,  36  N.  W.  304,  holding  assignee  of  an- 
other's interest  under  contract  protected  against  garnishment  by  creditors  other 
than  bank,  when  assignment  is  made  upon  consideration  of  employing  assignor, 
assuming  liabilities,  and  paying  certain  portion  of  profits  to  such  bank;  First  Nat. 
Bank  v.  Kimberlands,  16  W.  Va.  656,  holding  draft  drawn  on  amount  to  be  due 
upon  completion  of  purchase,  under  existing  contract  therefor,  an  equitable  as- 
signment; Garland  v.  Harrington,  61  N.  H.  409,  holding  debt  afterwards  to  accrue 
under  existing  contract  assignable. 

Cited  in  reference  note  in  34  A.  S.  R.  245,  on  assignment  of  money  to  become 
due. 

Distinguished  in  Neumann  v.  Calumet  &  H.  Min.  Co.  57  Mich.  97,  23  N.  W. 
600,  holding  debt  actually  due  under  existing  contract  assignable. 

—  Under  subsequent  contract  generally. 

Approved  in  Shackleford  v.  Kiser  Co.  131  Ala.  224,  31  So.  77,  holding  power 
of  attorney  to  collect  present  and  future  claims  inapplicable  to  claims  arising 
under  contract  entered  into  subsequent  to  such  assignment. 
«— Wages  under  existing  engagement. 

Cited  in  Rodijkeit  v.  Andrews,  74  Ohio  St.  104, 6  L.R.A.  (N.S.)  664,  77  N.  E.  747, 
6  A.  &  E.  Ann.  Cas.  761,  holding  assignment  of  wages  to  be  earned  in  future  under 
existing  employment  valid ;  Haynes  v.  Thompson,  80  Me.  126,  13  Atl.  276,  holding 
wages  to  be  earned  under  existing  engagement  assignable  at  law ;  Thayer  v.  Kelley, 
28  Vt.  19,  65  A.  D.  220,  holding  wages  to  be  earned  under  existing  engagement 
of  uncertain  duration  assignable  to  secure  present  indebtedness  or  future  ad- 
vances; Hawley  v.  Bristol,  39  Conn.  26,  holding  assignment  of  final  installment 
to  be  paid  upon  completion  of  house  valid  as  against  garnishing  creditor  though 
only  portion  thereof  was  earned  when  assignment  was  made;  Runnel  Is  v.  Bosquet, 
N.  I.  &  S.  Co.  60  N.  H.  38,  holding  assignment  of  wages  to  be  earned  under 
existing  engagement  invalid  when  made  in  fraud  of  creditors,  and  without  ade- 
quate consideration;  Bell  v.  Mulholland,  90  Mo.  App.  612,  holding  assignment  of 
future  wages  under  existing  engagement  of  either  certain  or  uncertain  duration 
void  when  made  for  purpose  of  securing  usurious  loan ;  Kane  v.  Clough,  36  Mich. 
436,  24  A.  R.  599,  holding  wages  to  be  earned  in  future  under  an  existing  engage- 
ment assignable,  though  assignor  works  by  the  piece. 

Distinguished  in  Boylen  v.  Leonard,  2  Allen,  407,  holding  that  assignment  of 
future  wages,  without  limitation  of  time,  will  pass  wages  earned  for  nine  months 
thereafter,  under  existing  engagement  for  indefinite  time,  though  wages  subse- 
quently increased,  especially  where  parties  have  treated  it  as  applicable  to  such 
wages;  Taylor  v.  Lynch,  6  Gray,  49,  holding  that  order  of  workman,  accepted  by 
employer,  to  pay  portion  of  future  wages  earned  under  existing  engagement  of 
indefinite  duration  at  agreed  monthly  price,  in  consideration  of  support  for  him- 
self and  family,  is  a  good  assignment  as  against  subsequent  attachment  under 
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trustee  process;  Metcalf  v.  Kincaid,  87  Iowa,  443,  43  A.  S.  R.  391,  64  N.  W.  867, 
holding  assignment  of  wages  to  be  earned  under  existing  ^igagement  of  in- 
definite duration  valic!  as  against  attaching  creditors. 

—  Future  earnings. 

Cited  in  reference  notes  in  65  A.  D.  222;  90  A.  D.  166, — aa  to  assignment  of  fu- 
ture earnings;  77  A.  D.  136;  43  A.  S.  R.  395, — on  validity  of  assignment  of  future 
earnings. 

Cited  in  notes  in  14  L.R.A.  126,  on  effect  of  mortgage  or  assignment  of  future 
accounts  or  earnings;  20  E.  R.  C.  477,  on  validity  of  assignment  of  wages  to  be 
earned  in  future. 

—  Wages  under  subsequent  engagement. 

Cited  in  Billings  v.  O'Brien,  14  Abb.  Pr.  N.  S.  238,  45  How.  Pr.  401,  to  point 
that  wages  expected  to  be  earned  under  some  possible  future  contract  are  not 
assignable;  Twiss  v.  Cheever,  2  Allen,  40,  holding  assignment  of  sums  to  be  earned 
before  a  certain  date  as  city  fireman  invalid  when  no  agreement  for  appointment 
to  such  service  existed  at  time  such  assignment  was  made;  Lehigh  Valley  R.  Co. 
V.  Woodring,  116  Pa,  516,  9  Atl.  58,  19  W.  N.  C.  372,  2  Pa.  Co.  Ct  465,  2  Lehigh 
Valley  Rep.  357,  holding  assignment  of  wages  to  be  earned  invalid  when  assignor 
not  engaged  in  or  under  contract  for  employment  when  making  same;  Kennedy 
v.  Tiernay,  14  R.  I.  528,  holding  assignment  of  wages  void  in  so  far  as  it  attempts 
to  dispose  of  those  to  be  earned  imder  some  future  employment  for  which  no  pres- 
ent contract  or  engagement  exists;  Lightbody  v.  Smith,  125  Mass.  61,  holding  as- 
signment of  wages  by  one  employed  by  the  day  invalid  as  to  those  earned  under 
engagement  with  another  subsequent  to  leaving  such  first  employment;  Tnim- 
bower  v.  Ivey,  2  Pa.  Co.  Ct.  470,  holding  void,  assignment  of  wages  to  be  earned  in 
future  employment;  Herbert  v.  Bronson,  126  Mass.  475,  holding  wages  to  be 
earned  hereafter  under  new  engagement  assignable;  Eagan  v.  Luby,  133  Mass.  543, 
holding  assignment  of  wages  to  be  earned  by  janitor  of  public  school  appointed 
annually  invalid  as  against  trustee  process  to  pass  title  to  those  earned  under 
subsequent  reappointment,  when  there  was  no  existing  agreement  for  such  re- 
appointment; Hartley  v.  Tapley,  2  Gray,  665,  stating  rule  that  money  to  be 
earned  hereafter  under  a  new  engagement  cannot  be  assigned. 

Distinguished  in  Wallace  v*  Walter  Heywood  Chair  Co.  16  Gray,  200,  holding 
that  written  order  founded  on  good  consideration  drawn  upon  employer  by  work- 
man employed  for  definite  time  under  subsisting  engagement  and  accepted  by  for- 
mer "payable  when  earned"  applies  to  wages  subsequently  earned  under  new  agree- 
ment at  lower  wages  entered  into  between  same  parties  at  expiration  of  first  one. 
—  Officer's  salary. 

Cited  in  State  ex  rel.  State  Bank  v.  Hastings,  15  Wis.  76,  holding  that  a  cir- 
cuit judge  may  assign  his  salary  to  become* due. 

Cited  in  note  in  9  L.R.A.  706,  on  assignability  of  officer's  unearned  salary. 

Distinguished  in  Bliss  v.  Lawrence,  58  N.  Y.  442,  holding  assignment  of  salary 
to  become  due  ta  clerk  in  U.  S.  sub-treasury  void  as  against  public  policy ;  State  v. 
Williamson,  118  Mo.  146,  40  A.  S.  R.  358,  21  L.RA.  827,  23  S.  W.  1054,  holding 
assignment  of  unearned  salary  by  mail  carrier  void  as  against  public  policy; 
Schwenk  v.  Wyckoff,  46  N.  J.  Eq.  560,  19  A.  S.  R.  438,  9  L.R.A.  221,  20  Atl.  259, 
holding  assignment  of  unearned  half-pay  by  retired  officer  of  U.  S.  army  void  as 
against  public  policy;  National  Bank  v.  Fink,  86  Tex.  305,  40  A.  S.  R.  833,  24  S. 
W.  256,  holding  assignment  of  unearned  salary  or  fees,  by  county  assessor  void  as 
against  public  policy;  Bliss  v.  Lawrence,  48  How.  Pr,  21,  holding  salary  of  public 


Digitized  by  LjOOQiC 


1227  NOTES  ON  AMERICAN  DECISIONS.  [414-423 

officer  not  due  and  payable  not  assignable;  Serrill  v.  Wilder,  77  Ohio  St.  343,  14 
L>.R.A.(N.S.)  982,  83  N.  £.  486,  in  same  connection. 
*—  Mere  possibilities. 

Cited  in  reference  note  in  70  A.  D.  96,  on  assignability  of  a  mere  possibility. 

Cited  in  note  in  04  A.  D.  649,  on  assignability  of  mere  possibilities  or  contin* 
^ncies. 
Trustee's  answers  as  evidence. 

Cited  in  Hubbard  v.  Lameburn,  194  Mass.  398,  80  N.  E.  469,  holding  that  trus- 
tee's answers  may  be  received  in  evidence  on  trial  of  issues  between  plaintiff  and 
interposing  claimant. 

61  AM.  DEC.  417,  BLAXCHARD  t.  ELLIS,  1  GRAY,  195. 
Effect  of  grantor's  subsequently  acquiring  title. 

Cited  in  Resser  v.  Carney,  62  Minn.  397,  64  N.  W.  89,  holding  that  grantee  can- 
not be  compelled  to  accept  after-acquired  title  in  satisfaction  of  broken  covenant  of 
seisin  or  in  mitigation  of  damages  recoverable  for  such  breach;  Fletcher  v.  Cham- 
berlin,  61  N.  H.  438,  upon  same  principle. 

Cited  in  reference  notes  in  66  A.  D.  374,  as  to  when  after-acquired  title  inures 
to  benefit  of  grantee;  89  A.  D.  649,  on  grantor's  right  to  set  up  subsequently  ac- 
quired title  against  grantee. 

Cited  in  note  in  99  A.  D.  78,  on  recovery  of  nominal  damages  for  breach  of 
<;ovenant  of  seisin  when  grantor  subsequently  acquires  perfect  title. 

Distinguished  in  McLennan  v.  Prentice,  85  Wis.  427,  65  N.  W.  764,  holding  in 
action  on  covenant  of  seisin  that  grantor  may,  where  grantee  has  not  been  evicted, 
defend  by  showing  he  procured  the  outstanding  title;  Edridge  v.  Rochester  City  & 
B.  R.  Co.  54  Hun,  194,  7  N.  Y.  Supp.  439,  holding  co-tenant  who  purported  to 
grant  railroad  right  to  lay  tracks  upon  common  property  not  estopped  to  deny  it 
such  right  after  acquiring  other  co-tenants'  interest. 
—  After  eviction  of  grantee. 

Cited  with  special  approval  in  Nichol  v.  Alexander,  28  Wis.  118,  holding  that 
evicted  grantee  cannot  be  compelled  to  accept  after-acquired  title  either  in  satis- 
faction of  covenant  against  encumbrances  or  in  mitigation  of  damages  for 
its  breach. 

Cited  in  Burton  v.  Reeds,  20  Ind.  87,  holding  that  evicted  grantee  may  recover 
substantial  damages  in  action  on  warriinty  though  after  eviction  grantor  had 
purchased  title  paramount. 

Estopnel  as  applied  to  grantee  who  has  recovered  back  consideration 
paid  by  him. 

Cited  in  Gray  v.  Nolde,  76  Neb.  106,  107  N.  W.  224,  to  point  that  grantee  who,  in 
action  for  breach  of  covenant,  recovered  back  consideration  paid  is  estopped  to  set 
up  his  title  deed  against  grantor;  Noonan  v.  Ilsley,  21  Wis.  139,  to  same  effect. 
Estoppel  upon  warranty  of  title. 

Cited  in  reference  note  in  83  A.  D.  693,  on  application  of  estoppel  upon  war- 
ranty of  title. 

«1  AM.  DEC.  428,  NORWAY  PLAINS  CO.  v.  BOSTON  &  M.  R.  CO.   1 

GRAY,  268. 
liability  of  gratuitous  bailee. 

Distinguished  in  Jenkins  v.  Bacon,  111  Mass.  373,  15  A.  R.  33  (dissenting  opin- 
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ion),  majority  holding  gratuitous  bailee  liable  for  loss  of  bond  purchased  by 
him  for  bailor. 

Who  are  common  carriers. 

Cited  in  Fitchbui*g  R.  Co.  y.  Gage,  12  Qray,  393,  holding  railroad  company  a 
common  carrier. 
Demurrage  charges  by  carrier. 

Cited  in  Miller  v.  Mansfield,  112  Mass.  260,  sustaining  lien  for  storage  by  rail- 
road, under  rule  and  usage  making  charge  for  storage  if  goods  are  not  called  for 
in  24  hours,  though  not  actually  unloaded. 
Place  where  carrier  must  recjelve  or  dellTer  goods. 

Cited  in  Camblos  t.  Philadelphia  R.  R.  Co.,  4  Brewst.  (Pa.)  612,  9  Phila.  435, 
3  Phila.  Leg.  Int.  149,  Fed.  Cas.  No.  2,331,  to  point  that  carrier,  in  absence  of 
further  professions,  cannot  be  required  to  receive  or  deliver  goods  at  other  place 
than  station. 

Cited  in  reference  notes  in  85  A.  D.  260,  oi^  persons  to  whom  delivery  of  goods 
by  carrier  by  boat  must  be  made ;  98  A.  D.  77,  on  rule  that  delivery  must  be  made 
by  carrier  at  usual  place  of  discharge. 
liiabillty  of  common  carriers  generally. 

Cited  in  reference  notes  in  02  A.  D.  294,  on  extent  of  common  carriers*  lia- 
bility; 62  A.  D.  294,  as  to  how  common  carriers'  liability  may  be  modified;  63 
A.  D.  138,  on  carrier's  liability  for  accidents  except  by  public  enemy  or  act  of  God; 
64  A.  D.  393,  on  responsibility  of  common  carrier  after  liability  as  such  termi- 
nates; 64  A.  D.  159;  64  A.  D.  411,— on  liability  of  common  carriers;  64  A.  D.  754, 
on  liability  of  common  carrier  of  goods;  71  A.  D.  290;  75  A.  D.  94;  75  A.  D.  497; 
75  A.  D.  567, — on  carriers  as  insurers  against  all  loss  except  that  arising  from  act 
of  God  or  the  public  enemy. 

Cited  in  note  m  24  A.  D.  147,  on  common  carriers  before  carriage  is  begun  or 
after  termination,  as  warehousemen. 
When  liability  of  carrier  begins. 

Distinguished  in  Fitchburg  &  W.  R.  Co.  v.  Hanna,  6  Gray,  539,  66  A.  D.  427, 
holding  liability  as  carrier  begins  immediately  on  delivery  for  transportation, 
though  property  is  temporarily  stored  on  wharf,  before  loading. 
When  liability  of  carrier  as  such  terminates. 

Cited  in  Rice  v.  Boston  &  W.  R.  Corp.  98  Mass.  212,  holding  railroad  company 
liable  as  carrier  for  negligence  in  unloading  coal  in  unsuitable  place. 

Cited  in  reference  notes  in  47  A.  D.  648,  on  when  railroad's  duty  as  carrier 
ceases;  63  A.  D.  320,  on  what  is  sufficient  delivery  by  carrier;  64  A.  D.  392,  on 
what  delivery  by  common  carrier  exonerates  from  liability;  68  A.  D.  147,  on  how 
long  liability  of  carrier  of  goods  continues;  74  A.  D.  193;  76  A.  D.  776,— on 
termination  of  carrier's  liability;  86  A.  D.  776,  as  to  when  carrier's  liability  as 
such  terminates. 

Cited  in  notes  in  7  A.  R.  591,  on  termination  of  carrier's  liability  as  insurer; 
17  L.R.A.  691,  693,  on  time  when  liability  of  railway  carrying  goods  ceases  to  be 
that  of  carrier;  8  L.R.A. (N.S.)  237,  on  termination  of  carrier's  liability  as  such 
as  affected  by  its  fault  preventing  removal  of  goods. 

Distinguished  in  Alabama  &  T.  Rivers  R.  Co.  v.  Kidd,  35  Ala.  209,  holding 
railroad  company  liable  as  warehouseman  under  contract  to  deliver  cotton  to  its 
own  agent,  for  storage  for  owner. 

Disapproved  in  Derosia  v.  Winona  &  St.  P.  R.  Co.  18  Minn.  133,  Gil.  119,. 


Digitized  by  LjOOQiC 


1229    *  NOTES  ON  AMERICAN  DECISIONS.  [423 

sustaining  charge  that  carrier  is  liable  as  such,  for  reasonable  time  after  arrival 
of  goods  for  consignee  to  remove*  them. 

—  Necessity  of  notice  to  consignee. 

Cited  in  Bachant  v.  Boston  &  M.  R.  Co.  187  Mass.  392,  105  A.  S.  R.  408,  73  X. 
E.  642,  to  point  that  under  particular  facts  carrier  could  not  be  considered  re- 
leased by  delivery  until  consignees  had  been  notified  and  car  so  placed  as  that 
they  could  conveniently  unload  it;  Ely  v.  New  Haven  S.  B.  Co.  6  Abb.  Pr.  N.  S. 
72,  to  point  that  steamboat  company  is  not  liable  as  carrier  after  depositing  goods 
on  wharf  though  no  notice  to  consignee  be  given;  Hicks  v.  Wabash  R.  Co.  131  Iowa, 
295,  8  L.R.A.(N.S.)  235,  108  N.  W.  534,  holding  that  liability  of  common  carrier 
as  such  terminates  after  arrival  of  goods  at  their  destination  in  condition  for 
delivery  even  though  consignee  is  not  notified;  Northrop  v.  Syracuse,  5  Abb.  Pr. 
N.  S.  425,  3  Abb.  App.  Dec.  386,  holding  carrier's  liability  as  such  terminated  upon 
its  depositing  goods  in  its  freight  house  where  consignee  was  absent  and  without 
any  agent  to  whom  delivery  could  be  made  or  notice  given;  Burr  v.  Adams  Exp. 
Co.  71  N.  J.  L.  263,  58  Atl.  609,  holding  that  liability  of  common  carrier  as  such 
continues  until  consignee  has  been  notified  and  given  reasonable  time  within 
which  to  remove  goods  from  carrier's  premises;  Rankin  v.  Pacific  R.  Co.  55  Mo. 
167,  holding  railroad  company  not  required  to  notify  consignee  of  arrival  of 
goods. 

Cited  in  reference  note  in  91  A.  D.  363,  on  carrier's  duty  as  to  delivery  of  goods 
and  notice  to  consignee. 

Questioned  in  Michigan  S.  &  N.  I.  R.  Co.  v.  Bivens,  13  Ind.  263,  on  necessity  of 
notice  to  consignee  of  arrival  of  goods. 

Disapproved  in  McMillan  v.  Michigan,  S.  &  N.  I.  R.  Co.  16  Mich.  79,  93  A.  IX 
208,  to  point,  that  carrier's  liability  does  not  cease  on  arrival  of  goods  and  deposit 
in  depot,  without  notice  to  consignee;  Hedges  v.  Hudson  River  R.  Co.  6  Robt.  119, 
upon  point  that  liability  of  railroad  as  carrier  ceases  upon  its  delivering  goods 
in  conformity  with  its  custom  upon  its  platform  without  notifying  consignee. 

—  "Ettect  of  notice  to  consignee. 

Cited  in  Salmon  Falls  Mfg.  Co.  v.  The  Tangier,  1  Cliff.  396,  Fed.  Cas.  12,266 
(afl^rming  3  Ware,  110,  Fed.  Cas.  No.  12,267),  denying  carrier's  liability  for  loss 
by  fire,  after  notice  to  consignee  of  arrival  of  goods  and  unloading  same  on 
wharf. 

Disapproved  in  United  Fruit  Co.  v.  New  York  t  B.  Transp.  Co.  104  Md.  567, 
8  L.R.A.(N.S.)  240,  65  Atl.  415,  10  A.  &  E.  Ann.  Cas.  437,  holding  common  carrier 
not  liable  as  such  where  consignee  allowed  goods  to  remain  with  him  for  one  and 
one-half  business  days  after  being  notified  of  their  arrival. 

—  Goods  left  In  cars. 

Cited  in  Bloyd  v.  Pollocks,  27  W.  Va.  75,  to  point  that  carrier  is  liable  as  ware- 
houseman for  goods  after  arrival  at  destination  and  being  switched  on  side-track 
for  consignee. 

Distinguished  in  Missouri  P.  R.  Co.  v.  Haynes,  72  Tex.  175,  10  S.  W.  398,  hold- 
ing railway  company  liable  as  carrier  for  loss  by  fire  of  cotton  after  arrival  at 
destination,  but  before  unloading  or  notice  to  consignee;  Chicago  &  N.  W.  R.  Co. 
V.  Sawyer,  69  111.  285,  18  A.  R.  613,  holding  carrier  liable  as  such  for  loss  by 
fire  in  cars  at  destination  of  dutiable  goods  which  under  congressional  laws,  not 
deemed  delivered  until  placed  in  bonded  warehouse. 

Criticised  in  Dunham  v.  Boston  &  A.  R.  Co.  46  Hun,  245,  holding  railroad 
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company  liable  for  loss  by  fire  of  goods  in  car  on  switch,  while  in  course  of 
removal  by  consignee. 

—  Goods  left  on  platrorm  or  wharf. 

Cited  in  Ely  v.  New  Haven  S.  B.  Co.  63  Barb.  207,  to  point  that  carrier  is  liable 
only  as  warehouseman  for  loss  by  fire  on  July  6th  of  goods  after  arrival 
and  deposit  on  wharf  July  4th;  ^lilwaukee  &  M.  R,  Co.  v.  Fairchild,  6  Wis.  403, 
holding  railroad  company  liable  for  loss  of  wheat  after  arrival  at  Milwaukee  and 
being  placed  on  depot  platform  for  the  night. 

Distinguished  in  Normile  v.  Oregon  Nav.  Co.  41  Or.  177,  holding  carrier  lia- 
ble for  injuries  to  mule  removed  from  vessel  on  arrival  but  so  carelessly  tied  at 
wharf  as  to  cause  injury. 

—  Goods  stored  in  warehouse  or  depot. 

Cited  in  Bausemer  v.  Toledo  &  W.  R.  Co.  26  Ind.  434,  87  A.  D.  367;  Stowe  v. 
New  York  B.  &  P.  R.  Co.  113  Mass.  521;  Bassett  v.  Connecticut  River  R.  Co.  145 
Mass.  129,  1  A.  S.  R.  443,  13  N.  E.  370;  Gashweiler  v.  Wabash,  St.  L.  &  P.  R.  Co. 
83  Mo.  112,  53  A.  R.  558;  Spears  v.  Spartanburg,  U.  &  C.  R.  Co.  11  S.  C.  158, — lidd- 
ing railroad  company  liable  merely  as  warehouseman  for  loss  by  fire  of  goods, 
after  arrival  and  unloading  at  depot;  Merchants*  Dispatch  Transp.  Co.  v.  Hal- 
lock,  64  111.  284,  holding  carrier's  liability  for  loss  by  fire  on  9th,  caused  by  unload- 
ing goods  in  depot  on  7th,  and  only  liable  as  warehouseman  thereafter;  Rice  v. 
Hart,  118  Mass.  201,  19  A.  R.  433,  holding  railroad  company  liable  merely  as  war^ 
houseman,  for  loss  of  goods,  arriving  on  Saturday  and  unloaded  in  station  after 
statement  to  consignee's  teamster  that  he  could  not  get  them  till  Monday ;  Hard- 
man  V.  Montana  Union  R.  Co.  39  L.R.A.  300,  27  C.  C.  A.  407,  48  U.  S.  App.  570, 
83  Fed.  88,  holding  railroad  company  liable  as  bailee  for  hire  for  loss  of  goods 
after  arrival  and  while  in  its  warehouse;  White  v.  Colorado  C.  R.  Co.  5  Dill.  428, 
Fed.  Cas.  No.  17,543,  holding  railroad  company  liable  as  warehouseman  for  goods 
received  at  destination  and  placed  in  depot,  which  was  destroyed  by  fire,  not  ex- 
tinguished through  firemen's  fear  of  powder  stored  therein;  New  Albany  &  S.  R. 
Co.  V.  Campbell,  12  Ind.  55,  holding  railroad  company  liable  only  as  warehouse- 
men for  loss  by  fire  of  goods,  after  arrival  and  deposit  in  depot  and  notice  to  con- 
signee; Francis  v.  Dubuque  &  S.  C.  R.  Co.  25  Iowa,  60,  95  A.  D.  769,  holding 
railroad  company  liable  only  as  warehouseman  for  loss  by  fire  of  goods  after 
arrival  at  8  P.  M.  and  deposit  in  depot;  Sessions  v.  Western  R.  Co.  16  Gray, 
132,  aflirniing  that  if  goods  had  been  removed  from  car  and  deposited  in  freight- 
house  railroad  company  would  have  been  liable  only  as  warehouseman;  Hall  v. 
Boston  &  W.  R.  Corp.  14  Allen,  439,  92  A.  D.  283,  holding  railroad  company  de- 
positing flour  from  cars,  in  depot  liable  therefor  as  warehouseman;  Morris  k 
E.  R.  Co.  V.  Ayres,  29  N.  J.  L.  393,  80  A.  D.  215,  on  railroad  company's  liability  as 
warehouseman  after  arrival  of  goods  and  deposit  in  depot;  Hirsch  v.  The  Quaker 
City,  2  Disney  (Ohio)  144,  sustaining  power  of  carrier  to  deposit  goods  in  ware- 
house on  consignee's  failure  to  call  for  some  after  reasonable  time;  Faulkner  v. 
Hart,  12  Jones  &  S.  471,  holding  that  where  freight  which  was  received  at  hour 
too  late  for  delivery  according  to  road's  custom  was  stored  in  freight-house  and 
was  burned,  railroad  was  not  liable  as  common  carrier  under  Massachusetts  law. 

Cited  in  reference  notes  in  63  A.  D.  320,  on  respective  liabilities  of  carriers  and 
warehousemen;  71  A.  D.  290,  on  railroad  company's  liability  as  carrier  ceasing 
when  goods  have  reached  destination  and  been  stored  in  warehouse;  86  A.  D.  776, 
as  to  when  carrier's  liability  as  warehouseman  commences. 

Cited  in  note  in  97  A.  S.  R.  90,  on  reduction  of  carrier's  liability  to  that  of 
warehouseman  on  storage  of  goods  in  depot  or  warehouse. 
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Distinguished  in  Chicago  &  A.  It.  Co.  v.  Scott,  42  111.  132,  holding  railroad 
company  liable  as  warehouseman  for  loss  by  fire  on  16th  of  wool  af(er  arrival 
on  14th  and  deposited  in  its  warehouse;  Angle  v.  Mississippi  &  Mo.  River  R.  Co. 
18  Iowa,  555,  holding  carrier  liable  for  loss  by  fire  of  goods  removed  to  third 
party's  warehouse  within  twenty-four  hours  of  their  arrival;  Brown  v.  Grand 
Trunk  R.  Co.  54  N.  H.  535,  holding  railroad  company  removing  flour  from  car 
to  depot  and  gratuitously  holding  there  at  consignee's  request  liable  only  a& 
simple  depositary  therefor. 

Disapproved  in  Missouri  P.  R.  Co.  v.  Nevill,  60  Ark.  375,  46  A.  S.  R.  208, 
28  L.R.A.  80,  30  S.  W.  425,  holding  railroad  company  liable  as  carrier  for  good& 
lost  by  fire  on  night  succeeding  arrival  and  deposit  in  depot,  where  consignee  had 
not  reasonable  time  for  removing  same;  Leavenworth,  L.  &  G.  R.  Co.  v.  ^Maris,  16 
Kan.  333,  affirming  railroad  company  liable  as  carrier  for  loss  of  goods  after  ar- 
rival and  deposit  in  depot  and  until  reasonable  time  for  consignee  to  call  and 
remove  same;  Jeffersonville  R.  Co.  v.  Cleveland,  2  Bush,  468,  holding  railroad 
company  liable  as  carrier  for  loss  by  fire  on  26th  of  goods  after  arrival  on  25thy 
and  deposit  in  depot;  Moses  v.  Boston  &  M.  R.  Co.  32  N.  H.  523,  64  A.  D.  381, 
holding  railroad  company  liable  as  carrier  for  loss  by  fire  of  goods  arriving  too 
late  in  day  to  be  removed  by  consignee,  and  therefore  placed  in  warehouse;  Faulk- 
ner V.  Hart,  82  N.  Y.  413,  37  A.  R.  574,  holding  railroad  company  liable  for  loss 
of  goods  received  too  late  for  delivery  to  consignee  and  unloaded  in  warehouse 
where  they  are  burned  in  night;  Blumenthal  v.  Brainerd,  38  Vt.  402,  91  A.  D.  349, 
holding  that  railroad  company's  liability  as  carrier  for  loss  of  box  arriving  and 
unloaded  at  depot  in  afternoon  ceased  when  consignee  called  and  left  box  over 
night;  Wood  v.  Crocker,  18  Wis.  346,  86  A.  D.  773,  holding  railroad  company  li- 
able as  carrier  for  goods  destroyed  after  arrival  and  deposit  in  depot  late  Satur- 
day afternoon  after  consignee's  teamster  had  called  for  them. 

—  Goods  sent  on  by  connecting  carrier. 

Cited  in  Cramer  v.  American  Merchants  Union  Exp.  Co.  56  Mo.  524,  denying  lia- 
bility of  carrier,  unable  to  find  consignee  at  St.  Louis,  and  consequently  forward- 
ing goods  to  owner  in  Vicksburg,  by  boat  on  which  goods  were  lost. 

—  Goods  stored  pending  delivery  to  connecting  carrier. 

Cited  in  Denny  v.  New  York  C.  R.  Co.  13  Gray,  481,  74  A.  D.  645,  holding  rail- 
road company's  liability  as  carrier,  ended  by  deposit  of  goods  in  depot  at  terminus 
to  await  further  transportation  by  next  carrier. 

Distinguished  in  Judson  v.  Western  R.  Corp.  4  Allen,  520,  81  A.  D.  718,  holding 
railroad  company  not  liable  as  carrier  for  goods  lost  in  its  freight-house,  before 
receipt  of  "expense-bills"  from  connecting  carrier;  McDonald  v.  Western  R.  Corp. 
34  N.  Y.  497,  holding  railroad  company  liable  as  carrier  for  loss  by  fire  of 
goods  placed  in  depot  as  terminus  some  days  before,  and  awaiting  further  trans- 
portation by  connecting  carrier. 

—  Liiability  for  baggage. 

Cited  in  Nealand  v.  Boston  &  M.  R.  Co.  161  Mass.  67,  36  N.  E.  592,  holding  rail- 
road company  merely  liable  as  warehouseman,  for  loss  of  trunk  after  arrival  late 
at  night,  and  while  in  baggage-room ;  Burnell  v.  New  York  C.  R.  Co.  45  N.  Y.  184^ 
0  A.  R.  61,  holding  carrier  liable  for  loss  of  trunk  brought  to  New  York,  though 
not  called  for  in  two  days  owing  to  neglect  of  owner's  truck  man. 

Distinguished  in  Pennsylvania  Co.  v.  Liveright,  14  Ind.  App.  518,  41  N.  E.  350; 
Cary  v.  Cleveland  &  T.  R.  Co.  29  Barb.  351,  holding  carrier  liable  as  such  for  loss 
of  baggage,  for  time  after  its  arrival,  reasonable  for  passenger  to  remove  same. 
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Consideration  for  serrices  as  warehouseman. 

Cited  in  Barron  v.  Eldredge,  100  Mass.  455,  1  A.  R.  126,  holding  freight  to  be 
ultimately  paid  for  whole  service  of  transportation  sufficient  consideration  for 
preliminary  service  as  warehouseman. 
When  liability  on  marine  policy  terminated. 

Cited  in  Mansur  v.  New  England  Mut.  Marine  Ins.  Co.  12  Gray,  520,  holding  in- 
surance company  not  liable  for  destruction  of  property  unloaded  on  wharf,  under 
insurance  "to  continue  on  property  until  landed." 
Application  of  common  law  to  new  questions. 

Cited  in  Gagg  v.  Vetter,  41  Ind.  228,  13  A.  R.  322,  affirming  elasticity  of  com- 
mon law  principles  in  their  application  to  novel  state  of  facts;  Edgerly  v.  Barker, 
66  N.  H.  434,  28  L.R.A.  328,  31  Atl.  900,  affirming  broadness  of  common-law 
principles  as  applied  to  doctrine  of  suspension  of  power  of  alienation;  Bath  Gas- 
light Co.  V.  Rowland,  84  App.  Div.  563,  82  N.  Y.  Supp.  841,  applying  as  common 
law,  principle  enunciated  by  courts  of  Maine,  though  after  facts  in  case  at  hand 
arose)  People  v.  Haas,  105  App.  Div.  119,  93  N.  Y.  Supp.  790,  to  point  that  courts 
may  declare  the  common  law  as  it  is  founded  upon  principles  of  natural  justice 
which  are  expansive  and  adaptable  to  changing  times  and  conditions. 

61  AM.  DEC.  433,  BULLARD  v.  RANDALL,  1  GRAY,  605. 
What  constitutes  an  assignment. 

Cited  in  Getchell  v.  Naney,  69  Me.  442,  to  point  that  without  debtor's  assent 
creditor  cannot  assign  portion  of  debt  so  as  to  give  assignee  any  equitable  in- 
terest therein. 

Cited  in  reference  note  in  90  A.  D.  219,  on  what  constitutes  equitable  as- 
signment. 

Distinguished  in  National  Exch.  Bank  v.  McLoon,  73  Me.  498,  40  A.  R.  388, 
holding  that  assignment  of  part  of  entire  demand  is  valid  in  equity  and  sus- 
tainable against  consent  of  debtor  in  all  cases  where  equitable  results  follow. 

—  When  made  by  check  or  draft. 

Cited  in  Grammel  v.  Carmer,  55  Mich.  201,  54  A.  R.  363,  holding  that  unaccept- 
ed draft  does  not  operate  as  assignment  of  funds  in  drawee's  hands ;  Rosenthal  v. 
Mastin  Bank,  17  Blatchf.  318,  Fed.  Cas.  No.  12,063,  holding  same  of  draft  not 
accepted  by  drawee  nor  charged  against  drawer;  Chase  v.  Alexander,  6  Mo.  App. 
505,  holding  that  bill  of  exchange  does  not  before  acceptance  operate  as  assign- 
ment pro  tanto  of  funds  in  hands  of  drawee;  Whitney  v.  Eliot  Nat.  Bank,  137 
Mass.  351,  50  A.  R.  316,  to  point  that  one's  draft  on  another  for  part  of  sum 
due  by  such  other  does  not  operate  as  assignment;  Dickinson  v.  Coates,  79  Mo. 
250,  49  A.  R.  228,  holding  that  bank  check  drawn  for  part  only  of  sum  due  drawer 
does  not,  before  its  presentment  and  acceptance,  operate  in  equity  or  law  as  as- 
signment of  amount  for  which  drawn;  Hall  v.  Flanders,  83  Me.  242,  22  Atl.  158, 
to  point  that  check  drawn  against  fund  on  deposit  in  bank  is  not  deemed  as- 
signment thereof  in  action  at  law;  Moses  v.  Franklin  Bank,  34  Md,  574,  hold- 
ing that  check  does  not  until  accepted  operate  as  assignment  of  drawer's  funds 
in  bank,  and  holder  may  therefore  sue  endorser  upon  bank's  refusing  payment; 
Weiand  v.  State  Nat.  Bank,  112  Ky.  310,  56  L.R.A.  178,  holding  that  bank  can- 
not pay  unaccepted  check  after  having  been  notified  not  to  do  so  by  adminis- 
trator of  drawer;  Pullen  v.  Placer  County  Bank,  138  Cal.  169,  94  A.  S.  R.  19, 
71  Pac.  83,  holding  that  where  father  gave  son  check  asking  him  to  present  it 
after  his  death  and  son  did  so,  and  bank  knowing  of  father's  death  paid  it» 
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bank  is  liable  to  father's  estate;  Dana  v.  Third  Nat.  Bank,  13  Allen,  445,  90 
A.  D.  216,  holding  bank  which  paid  amount  of  drawer's  deposit  to  holder  of 
check,  drawn  for  larger  amount,  after  institution  of  insolvency  proceedings 
against  drawer  liable  therefor  to  assignee  in  insolvency;  Holbrook  v.  Payne,  151 
Mass.  383,  21  A.  S.  R.  456,  24  N.  E.  210,  holding  that  orders  drawn  on  town  in 
amount  greater  than  its  indebtedness  to  drawer  containing  request  that  they 
be  charged  to  drawer's  accoimt  and  which  were  left  by  drawee  with  selectmen 
who  merely  retained  them  cannot  prevail  against  trustee  process;  Covert  v. 
Rhodes,  48  Ohio  St.  66,  27  N.  E.  94,  holding  that  holder  of  draft  has  no  prior- 
ity over  drawer's  creditors  for  whose  benefit  he  made  general  assignment  before 
draft  was  accepted;  Hulings  v.  Hulings,  38  W.  Va.  351,  18  S.  E.  620,  holding  that 
general  assignment  for  benefit  of  creditors  does  not  defeat  check-holder  although 
check  be  not  presented  for  payment  until  after  such  assignment;  Donohoe-Kelly 
Bkg.  Co.  V.  Southern  P.  Co.  138  Cal.  183,  94  A.  S.  R.  28,  71  Pac.  93,  holding  that 
garnishment  proceeding  against  funds  of  depositor  in  bank  will  prevail  over  all  ■ 
unpresented  and  unaccepted  checks  drawn  by  him;  Love  v.  Ardmore  Stock  Exch. 
6  Ind.  Terr.  202,  67  L.R.A.  617,  82  S.  W.  721,  5  A.  &  E.  Ann.  Cas.  183,  to 
same  efi'ect;  Duncan  v.  Berlin,  60  N.  Y.  151,  holding  statement  of  bank's  clerk 
that  check  was  in  order  and  would  be  paid,  not  such  acceptance  as  will  bind 
bank;  Rockville  National  Bank  v.  Second  Nat.  Bank,  69  Ind.  479,  35  A.  R. 
236,  holding  cashier's  taking  check  drawn  on  his  bank  and  placing  it  on  ''can- 
celling fork"  not  such  acceptance  as  will  preclude  him  from  returning  check 
upon  learning  it  is  not  in  proper  form  or  that  drawer  is  without  funds. 

Cited  in  reference  notes  in  88  A.  D.  178,  as  to  when  draft  operates  as  as- 
fiignment;  96  A.  D.  157,  on  bank  check  as  assignment  of  deposit. 

Criticized  in  Willetts  v.  Finlay,  11  How.  Pr.  468,  upon  point « that  reason  for 
check's  not  operating  as  assignment  is  that  it  is  drawn  for  part  only  of  drawer's 
funds  in  hands  of  drawee. 
^liat  are  checks. 

Cited  in  Budd  v.  Hinunelberger,  4  Pa.  Dist.  R.  646,  to  point  that  check  is  order 
to  pay  holder  sum  of  money  at  bank  on  presentment  of  check  and  demand  of 
money;  Harrison  v.  Nicollet  Nat.  Bank,  41  Minn.  488,  16  A.  S.  R.  718,  5  L.R.A. 
746,  43  N.  W.  336,  holding  draft  drawn  on  bank  payable  at  day  subsequent  to 
its  date,  a  "bill  of  exchange"  and  not  a  "check;"  Hawley  v.  Jette,  10  Or.  31,  45 
A.  R.  129,  holding  same  of  order  directing  individual  to  pay  sum  of  money  on 
future  day  "without  grace"  and  charge  same  to  drawer's  account  and  re- 
quiring presentment  to  drawee  for  acceptance. 

Cited  in  reference  note  in  44  A.  S.  R.  708,  on  nature  of  bank  checks. 
Rights  of  holder  of  check  against  drawer. 

Cited  in  Carr  v.  National  Security  Bank,  107  Mass.  45,  9  A.  R.  6,  holding  that 
promise  of  bank  to  honor  its  depositor's  checks  does  not  entitle  holder  of  check 
drawn  by  depositor  for  part  of  amount  deposited  to  sue  bank  on  check;  Bank 
of  the  Republic  v.  Millard,  10  Wall.  152,  19  L.  ed.  897,  holding  that  holder  of 
check  cannot  sue  bank  for  refusing  payment  in  absence  of  proof  that  it  was  ac- 
cepted by  bank  or  charged  against  drawer;  Re  Smith,  15  Nat.  Bankr.  Reg.  469, 
Fed.  Cas.  No.  12,990,  to  same  effect;  Martin  v.  Home  Bank,  160  N.  Y.  190,  54 
N.  E.  717,  to  point  that  check  does  not  operate  as  assignment  of  drawer's 
funds  in  bank  and  unless  accepted  or  certified  creates  no  obligation  against 
drawee;  Cincinnati,  H.  &  D.  R.  Co.  v.  Metropolitan  Nat.  Bank,  54  Ohio  St.  60, 
66  A.  S.  R.  700,  31  L.R.A.  653,  42  N.  E.  700,  holding  that  holder  of  unaccepted 
Am.  Dec.  Vol.  VIII.— 78. 
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check  cannot  sue  bank  for  its  refusal  to  pay  it  though  drawer  have  funds  in 
bank  sufficient  to  meet  it. 

Cited  in  note  in  19  A.  D.  423,  on  right  of  holder  of  check  to  sue  bank  for  re- 
fusal to  pay. 

Disapproved  in  McGregor  v.  Loomis,  1  Disney  (Ohio)  247,  holding  that  holder 
of  check  has  action  against  drawee  who  having  sufficient  funds  of  drawer's  on 
hand  refused  payment;  Roberts  v.  Corbin,  26  Iowa,  315,  96  A.  D.  146,  to  same 
effect. 

Effect  of  certification  of  check. 

Cited  in  Minot  v.  Russ,  156  Mass.  458,  32  A.  S.  R.  472,  16  L.R,A.  610,  31  N. 
E.  489,  holding  that  certification  of  check  discharges  drawer  or  not  accordingly 
as  whether  it  is  procured  for  holder's  or  drawer's  benefit. 

Cited  in  note  in  89  A.  D.  442,  on  bank's  liability  on  certified  checks. 
Relation  of  bank  to  Its  depositors. 

Cited  in  Libby  v.  Hopkins,  104  U.  S.  303,  26  L.  ed.  769,  to  point  that  bank  is 
depositor's  debtor  and  may  set  off  against  his  claim,  its  claim  against  him. 

Cited  in  note  in  9  L.R.A.  109,  on  relation  between  depositor  and  bank. 
Order  of  payment  of  checks. 

Cited  in  note  in  41  L.  ed.  U.  S.  858,  on  order  of  payment  of  checks. 
Overdrawn  accounts. 

Cited  in  reference  note  in  100  A.  D.  122,  as  to  overdrawn  accounts. 
Time  and  place  of  doing  business. 

Cited  in  reference  note  in  77  A.  D.  763,  on  effect  as  binding  bank  of  time  and 
place  of  cashier's  doing  business. 

61  AM.  DEC.  436,  ANGIER  v.  TAUNTON  PAPER  MFG.  CO.   1   GRAY, 
621. 

Damages  recoverable  In  action  for  conversion  of  property. 

Cited  in  Hurd  v.  Hubbell,  26  Conn.  389,  holding  that  rule  of  damages  in 
trover  is  value  of  property  at  time  of  conversion  with  interest;  Colcord  v.  Mc- 
Donald, 128  Mass.  470;  Brown  v.  Haynes,  52  Me.  578, — holding  that  one  who 
sold  property  on  condition  that  title  was  to  remain  with  him  until  purchase 
money  paid  can,  if  such  condition  is  not  fully  performed,  recover  its  full  value 
against  one  converting  it;  Davis  v.  Bliss,  187  N.  Y.  77,  10  L.R.A.(N.S.)  458, 
79  N.  E.  851,  applying  contrary  rule;  Jellett  v.  St.  Paul,  M.  &  M.  R.  Co.  30 
Minn.  265,  15  N.  W.  237,  holding  carrier  who  made  wrongful  delivery  to  condi- 
tional vendee  not  entitled  in  action  of  trover  by  vendor  to  reduce  damages  by 
amount  paid  by  vendee  to  vendor  before  conversion;  Lorain  Steel  Co.  v.  Nor- 
folk &  B.  Street  R.  Co.  187  Mass.  500,  73  N.  E.  646,  holding  that  defendant  in 
trover  cannot  show  in  reduction  of  damages  as  against  vendor  in  conditional 
sale  that  debt  has  been  so  reduced  by  partial  payments  that  amount  of  purchase 
money  unpaid  is  less  than  property's  market  value. 

Cited  in  reference  note  in  73  A.  D.  308,  on  measure  of  damages  in  trover. 

Cited  in  note  in  10  L.R.A.  (N.S.)  459,  on  damages  recoverable  by  conditional 
vendor  of  personalty  from  third  person  who  converts  same  after  partial  payment 
of  purchase  price. 

Distinguished  in  McGinnis  v.  Savage,  29  W.  Va.  362,  1  S.  E.  746,  upon  point 
that  in  action  of  trover  for  conversion  of  property  conditionally  sold  no  abate- 
ment can  be  had  because  of  partial  payments;  Homans  v.  Newton,  4  Fed.  880, 
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upon  point  that  one  converting  property  is  liable  for  its  full  value  to  one  who 
had  made  but  conditional  sale  of  it. 

61  AM.  DEC.  437,  COM.  v.  HAYNES,  2  GRAY,   72. 

Xecessity  for  formal  words  In  concludini:  Indictments. 

Cited  in  Com.  v.  Reynolds,  14  Gray,  87,  74  A.  D.  665,  holding  it  unnecessary 
to  conclude  indictment  alleging  facts  showing  obstruction  and  hindrance  of 
public  justice  with  words  "to  obstruction  and  hindrance  of  public  justice;"  Gil- 
more  V.  State,  118  Ga.  299,  46  S.  E.  226,  holding  accusation  failing  to  allege 
that  the  act  of  public  indecency  "tended  to  debauch  the  morals'*  not  fatally  de- 
fective. 

Wbat  Interference  with  public  rights  is  indictable. 

Cited  in  People  v.  Jackson,  7  Mich.  432,  74  A.  D.  729,  holding  that  to  render 
obstruction  of  alley  indictable  offense  it  must  affect  injuriously  some  right  whicli. 
public  has  in  their  aggregate  capacity. 

61  AM.  DEC.   438,  PIPER  v.  PEARSOX,   2  GRAY,   120. 
Civil  liability  of  officerH. 

Cited  in  Thurston  v.  Adams,  41  Me.  419,  sustaining  action  against  constable* 
for  destroying  liquors  under  warrant,  not  reciting  they  were  advertised  as  re- 
quired by  law,  when  owner  unknown;  Batchelder  v.  Currier,  46  N,  H.  460, 
holding  sheriff  liable  for  imprisoning  one  under  commitment  issued  by  justice 
of  peace  for  offense  exclusively  within  jurisdiction  of  police  court;  Ela  v. 
Smith,  5  Gray,  121,  66  A.  D.  356,  holding  mayor  of  city,  authorized  in  exercise 
of  judgment  to  call  out  militia  to  suppress  threatened  riot,  not  liable  for  latter's- 
unlawful  acts. 

Cited  in  note  in  86  A.  S.  R.  408,  on  who  liable  for  abuse  of  process. 

Distinguished  in  Chase  v.  Ingalls,  97  Mass.  524,  holding  sheriff  not  liable  for 
arresting  judgment  debtor  under  execution  apparently  valid  but  void  becauser 
issued  by  judgment  creditor's  attorney. 
•—Judicial  officers  generally. 

Cited  in  Craig  v.  Burnett,  32  Ala.  728,  holding  common  council  liable  for  com- 
mitting one  violating  city  ordinance,  although  members  thereof,  as  magistrates, 
had  jurisdiction  of  offense;  Vanderpool  v.  State,  34  Ark.  174,  holding  U.  S.  com- 
missioner, only  authorized  to  conduct  examinations,  liable  for  fining  and  im- 
prisoning one  charged  with  violating  federal  statutes;  Call  v.  Pike,  66  Me.  350, 
holding  magistrate  prohibited  from  acting  when  related  to  party  within  sixth 
degree  liable  for  committing  witness  for  contempt  in  refusing  to  testify;  Kelly 
V.  Bemis,  4  Gray,  83,  64  A.  D,  50,  holding  justice  of  peace  liable  for  false  im- 
prisonment in  committing  one,  after  trial,  for  violation  of  void  statute;  Morton 
v.  Crane,  39  Mich.  626,  denying  recovery  against  justice  for  rendering  judg- 
ment against  party  upon  unauthorized  appearance  of  attorney,  without  proof  of 
authority;  De  Courcey  v.  Cox,  94  Cal.  665,  30  Pac.  95,  holding  justice  liable 
for  imprisoning  one  for  larceny  upon  charge  of  retaining  money  over-paid,  by 
mistake,  not  constituting  a  crime;  Smith  v.  Casner,  2  Kan.  App.  591,  44  Pac. 
752,  holding  justice  of  the  peace  liable  for  committing  complainant  for  default  in 
payment  of  costs  after  he  has  executed  statutory  bond  relieving  him  from  im- 
prisonment for  costs;  Brown  v.  Carroll,  16  R.  I.  604,  18  Atl.  283,  holding  justice 
liable  for  damages  sustained  by  sale  of  property  under  execution  when  writ  or 
aummons  was  not  filed  before  return  day. 
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Cited  in  reference  notes  in  63  A.  D.  688,  on  liability  of  judicial  officer  for 
acts  in  judicial  capacity;  61  A.  D.  473;  64  A.  D.  52;  68  A.  D.  760;  77  A.  D. 
624, — on  liability  of  judicial  oflBcers;  25  A.  R.  700,  701,  on  civil  liability  of 
judge  for  judicial  acts. 

Cited  in  notes  in  14  L.R.A.  139,  on  civil  liability  of  judicial  officer  for  acts 
of  judicial  nature;  14  L.R.A.  144,  on  civil  liability  of  judge  committing  person 
for  contempt;  15  E.  R.  C.  51,  on  civil  liability  of  judge  for  his  judicial  acts. 

Distiuguished  in   Hendrick  v.   Whittemore,   105  Mass.   23,  holding  judgment 
of  justice  against  cosureties  not  assailable  in  action  for  contribution  because 
summons  was  defective  in  former  action. 
—  As  to  matters  within  their  jurisdiction. 

Cited  in  Calhoun  v.  Little,  106  Ga.  336,  71  A.  S.  R.  254,  43  L.R.A.  630,  32 
S.  E.  86,  holding  magistrate,  having  jurisdiction,  not  liable  for  committing  one 
violating  void  ordinance  prescribing  imprisonment,  without  option  of  fine,  as 
required  by  statute;  White  v.  Morse,  139  Mass.  162,  29  N.  E.  639,  denying  re- 
covery against  justice  for  rendering  judgment  for  excessive  costs  in  action  with- 
in his  jurisdiction;  Lange  v.  Benedict,  73  N.  Y.  12,  29  A.  R.  80,  holding  judge 
of  U.  S.  district  court  not  liable  for  false  imprisonment  in  pronouncing  exces- 
sive, void  sentence  in  case  within  his  jurisdiction. 

Cited  in  reference  note  in  66  A.  D.  468,  on  nonliability  of  judicial  officers  for 
acts  done  within  sphere  of  jurisdiction. 
'^  As  to  matters  without  or  In  excess  of  their  jurisdiction. 

Cited  in  Brewer  v.  Casey,  196  Mass.  384,  82  N.  E.  45,  to  point  that  one  has 
action  against  justice  of  court  of  limited  jurisdiction  who  exceeded  his  au- 
thority in  committing  him  to  house  of  correction  instead  of  jail;  Withers  v. 
Coyles,  36  Ala.  320,  holding  magistrate  of  limited  jurisdiction  liable  for  im- 
prisoning slave  in  default  of  bond  for  good  behavior,  demandable  from  free 
person;  McClure  v.  Hill,  36  Ark.  208,  holding  justice  liable  for  conversion  of 
property  taken  in  replevin  when  its  value  is  not  shown  to  be  within  amount  of 
^is  jurisdiction;  Waterville  v.  Barton,  64  Me.  321,  on  point  that  courts  of 
limited  jurisdiction  are  liable  in  trespass  for  acts  without  or  in  excess  of  their 
jurisdiction;  Hush  v.  Sherman,  2  Allen,  596,  holding  justice,  having  no  juris- 
•diction  of  action  in  which  his  town  was  interested,  liable  for  committing  one 
binder  judgment  for  penalty  payable  to  town;  McVea  v.  Walker,  11  Tex.  Civ. 
j^pp.  46,  31  S.  W.  839,  holding  justice  being  disqualified  when  related  to  party 
within  third  degree  liable  for  conversion  of  property  taken  under  execution  in 
Buch  case;  Clarke  v.  May,  2  Gray,  410,  61  A.  D.  470,  holding  justice  of  peace 
liable  for  false  imprisonment  for  committing  witness,  after  termination  of 
case,  for  contempt  in  failing  to  appear. 

Cited  in  reference  note  in  67  A.  D.  404,  on  liability  of  justice  of  the  peace  as 
ftrespasser  exceeding  jurisdiction. 

Disapproved  in  Rush  v.  Buckley,  300  Me.  322,  70  L.R.A.  464,  61  Atl.  774,  4 
A.  &  E.  Ann.  Cas.  318,  holding  magistrate  invested  with  general  jurisdiction 
over  subject-matter  of  alleged  offense  not  civilly  liable  for  erroneously  decid- 
ing that  he  had  jurisdiction  over  particular  offense  and  issuing  warrant  for 
accused's  arrest,  though  ordinance  under  which  he  proceeded  was  invalid. 
Invalidity  of  proceedings  In  excess  of  jurisdiction  of  magistrate. 

Cited  in  Leamard  v.  Bailey,  111  Mass.  160,  to  point  that  proceedings  before 
magistrate  in  taking  recognizance  for  release  of  one  arrested  are  void  if  he  acted 
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beyond  his  jurisdiction;  Kossiter  ▼.  Peck,  3  Gray,  538,  holding  action  not  main- 
tainable upon  judgment  of  justice  of  peace  unless  record  shows  that  summona 
was  served  upon  defendant. 
Power  to  punish  for  contempt. 

Cited  in  Ex  parte  Gardner,  22  Nev.  280,  39  Pac,  670,  holding  court  of  one  coun- 
ty, to  which  action  was  illegally  transferred,  unauthorized  to  punish  party  for 
contempt  in  violating  its  order;  Robinson  v.  Owen,  46  N.  H.  38,  holding  courts, 
authorized  to  deny  party  right  to  appear  upon  trial  who  refused  to  pay  costs, 
imposed  upon  procuring  adjournment. 

Cited  in  reference  notes  in  79  A.  D.  536,  on  want  of  jurisdiction  as  affecting 
commitment  for  contempt;  98  A.  D.  413,  on  power  of  courts  to  punish  for  contempt. 

—  Power  of  justice  of  the  peace. 

Cited  in  Whitcomb's  Case,  120  Mass.  118,  21  A,  R.  602,  on  point  that  justice 
of  peace  exercises  judicial  power  and  is  authorized  to  punish  for  contempt  wit- 
ness, regularly  subpoenaed,  refusing  to  testify;  Miskimmins  v.  Shaver,  8  Wyo. 
392,  49  L.R.A.  831,  58  Pac.  411  (dissenting  opinion),  on  point,  that  justices  of 
peace  are  judicial  officers  with  power  to  punish,  for  contempt,  witness,  duly  sub- 
poenaed, refusing  to  testify;  Emery  v.  Hapgood,  7  Gray,  55,  66  A.  D.  459,  on 
jurisdiction  of  a  justice  of  the  peace  of  proceeding  for  contempt  by  defendant  in 
prosecution  brought  before  him. 

Cited  in  note  m  1  L.R.A.(N.S.)   1142,  on  want  of  jurisdiction  of  magistrate 
to  punish  witness  for  contempt. 
Violation  of  void  injunction  as  a  contempt. 

Cited  in  Old  Dominion  Teleg.  Co.  v.  Powers,  140  Ala.  220,  37  So.  196,  1  A. 
&  E.  Ann.  Cas.  119,  holding  state  and  municipal  officers  not  punishable  for  con- 
tempt in  violating  injunction,  which  court  had  no  jurisdiction  to  grant,  restrain- 
ing criminal  prosecutions;  Guebelle  v.  Epley,  1  Colo.  App.  199,  28  Pac.  89, 
holding  election  officers  not  punishable  for  contempt  in  conducting  election,  in 
manner  prescribed  by  statute,  in  violation  of  void  injunction;  Walton  v.  Bevel- 
ing, 61  111.  201,  holding  election  officers  not  punishable  for  contempt  in  ignoring 
void  injunction  restraining  election  held  in  manner  prescribed  by  law. 
Presumption  of  jurisdiction  of  Justice  of  peace. 

Cited  in  reference  notes  in  67  A.  D.  404,  on  necessity  for  affirmative  showing 
of  jurisdiction  of  justices  of  the  peace;  69  A.  D.  589,  on  necessity  of  proving 
jurisdiction  of  inferior  courts;  90  A.  D.  497,  as  to  affirmative  appearance  of 
fact  of  jurisdiction  of  inferior  tribunal;  41  A.  S.  R.  104;  59  A.  S.  R.  48, — on 
presumption  as  to  jurisdiction  of  justice  of  the  peace. 

Relief  from  contempt. 

Cited  in  note  in  22  A.  S.  R.  425,  on  means  of  relief  from  contempt. 

61  AM.  DEC.  448,  BIXBY  v.  BRUXDIGE,  2  GRAY,  129. 

Actions  for  malicious  prosecution. 

Cited  in  Dennehey  v.  Woodsum,  100  Mass.  195,  holding  declaration  for  ma- 
licious prosecution  alleging  that  plaintiff's  conviction  before  trial  justice  was 
obtained  upon  false  testimony  and  that  upon  appeal  complaint  was  dismissed 
and  plaintiff  discharged  insufficient  in  not  alleging  want  of  probable  cause. 

—  Right  to  maintain,  as  affected  by  validity  of  prosecution  proceedings. 
Cited  in  Vinson  v.  Flynn,  64  Ark.  453,  39  L.R.A.  415,  43  S.  W.  146;  Berger 

V.  Saul,  113  Ga.  869,  39  S.  E.  326, — holding  that  action  for  malicious  prosecu- 
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tion  cannot  be  based  on  proceedings  had  in  court  having  on  jurisdiction  thereof; 
Shipman  v.  Fletcher,  9  Mackey,  245,  to  same  point;  Dennis  v.  Ryan,  65  N.  Y. 
385,  22  A.  R.  635  (dissenting  opinion),  upon  same  point;  Whiting  ▼.  Johnson, 
6  Gray,  246,  to  point  that  declaration  for  malicious  prosecution  averring  institu- 
tion of  suit  in  court  having  no  jurisdiction  is  bad ;  Minneapolis  Threshing  ^Jach. 
Co.  V.  Regier,  51  Neb.  402,  70  N.  W.  934,  holding  it  no  defense  to  action  for 
malicious  prosecution  that  complaint  on  which  prosecution  was  founded  was  in- 
sufficient; Painter  v.  Ives,  4  Neb.  122,  holding  that  while  such  action  cannot 
be  based  on  proceedings  had  before  commissioner  acting  without  jurisdiction, 
action  for  false  imprisonment  can,  if  plaintiff  were  arrested  in  consequence 
thereof. 

Cited  in  notes  in  26  A.  S.  R.  130,  on  want  of  jurisdiction  in  court  in  which 
prosecution  was  commenced  as  defense  to  action  for  malicious  prosecution;  2 
L.R.A.(N.S.)  1103,  on  effect  of  lack  of  jurisdiction  of  court  in  which  malicious 
prosecution  is  begun   upon   right  to  maintain  action  therefor. 

Distinguished  in  Sweet  v.  Negus,  30  Mich.  406,  holding  that  where  want  of 
jurisdiction  does  not  appear  on  face  of  warrant  action  for  malicious  prosecu- 
tion may  be  maintained;  Potter  v.  Gjertsen,  37  Minn.  386,  34  N.  W.  746,  hold- 
ing such  action  sustainable  though  complaint  upon  which  prosecution  was 
founded  failed  to  show  that  an  offense  was  committed;  Gibbs  v.  Ames,  119  Mass. 
60,  holding  such  action  sustainable  where  magistrate  had  jurisdiction  of  sub- 
ject-matter of  complaint  though  proceedings  were  irregular;  Castro  v.  Uriarte,  2 
N.  Y.  Civ.  Proc.  Rep.  (McCarty)  199,  2  N.  Y.  Civ.  Proc.  Rep.  (Brown)  210,  J2  Fed. 
250,  holding  that  such  action  will  lie  though  proceedings  upon  which  founded 
were  invalid,  court,  however,  having  jurisdiction;  Ward  v.  Sutor,  70  Tex.  343 
8  A.  S.  R.  606,  8  S.  W.  51,  to  same  eflect. 
•—  Necessity  of  showing  malice  and  want  of  probable  cause. 

Cited  in  reference  note  in  75  A.  D.  677,  on  necessity  of  showing  malice  and 
want  of  probable  cause  in  action  for  malicious  prosecution. 

Cited  in  note  in  64  L.R.A.  486,  on  acquittal  or  discharge  as  evidence  of  want 
of  probable  cause  where  there  was  a  want  of  jurisdiction. 

61  AM.  DEC.  444,  BliOOD  v.  NASHUA  &  li.  R.  CORP.  2  GRAY,  IS 7. 
Rights  of  riparian  owners. 

Cited  in  reference  notes  in  63  A.  D.  389;  65  A.  D.  253;  72  A.  D.  403,— on 
riparian  proprietor's  right  to  natural  and  unobstructed  flow  of  stream. 

Cited  in  note  in  4  L.R.A.  572,  on  rights  of  riparian  owners. 
Right  of  private  action  In  respect  to  public  nuisances. 

Distinguished  in  Eaton  v.  Boston,  C.  &  M.  R.  Co.  51  N.  H.  604,  12  A.  R. 
147,  upon  point  that  private  action  does  not  lie  for  public  nuisance  causing 
plaintiff  damages  no  different  in  kind  from  public  generally;  Wesson  v.  WflOsb- 
burn  Iron  Co.  13  Allen,  95,  90  A.  D.  181,  holding  that  action  may  be  maintained 
for  maintenance  of  business  in  such  manner  as  to  injure  plaintiff^s  property  and 
his  health  though  others  in  neighborhood  suffer  in  like  manner. 
—  Nuisances  affecting  highways. 

Cited  in  Shaubut  v.  St.  Paul  &  S.  C.  R.  Co.  21  Minn.  502,  holding  that  one 
who  suffers  no  peculiar  or  special  injury  by  reason  of  obstruction  in  highway 
can  maintain  no  action  therefor;  Powell  v.  Bunger,  91  Ind.  64,  holding  same  as 
to  abutting  land  owner ;  Robinson  v.  Brown,  182  Mass.  266,  65  N.  E.  377,  holding 
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same  where  highway  was  obstructed  at.  point  near,  but  not  opposite  plaintiff's 
land;  Shaw  v.  Boston  &  A.  R.  Co,  159  Mass.  697,  35  N.  E.  92,  holding  that 
one  damaged  in  his  business  in  consequence  of  being  deprived  of  highway  has 
no  action  against  those  responsible  for  its  obstruction;  Willard  v.  Cambridge, 
3  Allen,  574,  holding  that  one  whose  place  of  business  was  adjacent  to  ob- 
structed bridge  can  maintain  no  action  for  damages  suffered  in  consequence  of 
his  not  being  able  to  use  it;  Gold  v.  Philadelphia,  115  Pa.  184,  8  Atl.  386,  hold- 
ing that  innkeeper  whose  business  was  injured  in  consequence  of  defendant's 
failure  to  keep  highway  in  fit  condition  has  no  right  of  action. 
'—Nuisances  affecting  rivers. 

Cited  in  Brightman  v.  Fairhaven,  7  Gray,  271,  holding  that  individual  not 
specially  injured  has  no  right  of  action  against  one  obstructing  navigable  river; 
Harvard  College  v.  Stearns,  15  Gray,  1,  holding  same  as  to  one  whose  access  by 
water  to  his  land  is  cut  off  by  defendant's  filling  up  navigable  creek;  Jones  v. 
St.  Paul,  M.  &  M.  R.  Co.  16  Wash.  25,  47  Pac.  226,  holding  same  as  to  one  pre- 
vented from  taking  his  steamboat  down  river  because  of  obstructions  placed 
therein  by  defendant;  Blackwell  v.  Old  Colony  R.  Co.  122  Mass.  1,  holding  that 
owner  of  only  wharf  upon  navigable  river  affected  by  construction  of  bridge  can 
maintain  no  action  on  ground  that  his  wharf  has  been  rendered  useless;  Fall 
River  Iron  Works  Co.  ▼.  Old  Colony  &  F.  River  R.  Co.  5  Allen,  221,  holding  in- 
•dividuals  cannot  have  erection  of  bridge  across  tidewaters  enjoined  though  they 
suffer  loss  greater  in  degree,  but  not  different  in  kind,  from  public  generally; 
Brayton  v.  Fall  River,  113  Mass.  218,  18  A.  R.  470,  holding  that  one  may  main- 
^in  action  where  navigable  creek  is  so  obstructed  near  his  wharf  as  to  prevent 
vessels  from  lying  there  in  their  accustomed  manner;  Jones  v.  Seaboard  Air 
Line  R.  Co.  67  S.  C.  181,  45  S.  E.  188,  holding  that  one  whose  land  was  in- 
jured in  consequence  of  defendant's  constructing  bridge  across  navigable  stream 
in  such  manner  as  to  alter  its  flow,  has  right  of  action;  Enos  v.  Hamilton,  27 
AVis.  256,  holding  that  one  engaged  in  business  on  bank  of  river  which  formed 
only  route  to  his  source  of  supplies  may  maintain  action  against  one  obstruct- 
ing it,  where  stock  on  hand  was  spoiled  and  manufactured  product  declined  in 
price. 

Cited  in  reference  note  in  69  A.  D.  580,  on  right  of  mill  owner  to  recover  dam- 
Ages  for  obstruction  of  stream. 

Cited  in  notes  in  59  L.R.A.  81,  on  right  to  object  to  obstruction  of  naviga- 
tion where  navigation  is  merely  impaired;  59  L.R.A.  86,  on  right  to  object  to 
special  injury  to  riparian  or  wharf  right;  59  L.R.A.  867,  on  liability  for  injury 
by  damming  back  water  of  stream  by  railroad  bridge;  3  L.R.A. (N.S.)  1126,  on 
private  right  of  action  for  obstruction  of  navigable  stream. 

Disapproved  in  Piscataqua  Nav.  Co.  v.  New  York,  N.  H.  &  H.  R.  Co.  89  Fed. 
^62,   holding  that  where   draw  in   railroad   company's   bridge  across  navigable 
river  fell  it  was  liable  to  owners  of  vessels  thereby  detained. 
Recovery  on  abandonment  of  highway. 

Cited  in  note  in  26  L.R.A.  665,  on  damages  and  compensation  on  abandon- 
ment of  highway. 
Constitutionality  of  private  roads  and  mill  dam  statntes. 

Cited  in  Sadler  v.  Langham,  34  Ala.  311,  holding  statutes  authorizing  estab- 
lishment of  private  roads  across  third  persons'  lands  and  condemnation  of  their 
lands  for  erection  of  mill-dams  unconstitutional;  Vamer  v.  Martin,  21  W.  Va. 
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634,  holding  statute  authorizing  condemnation  of  lands  to  establish  private  roads 
unconstitutional. 

What  damages  are  too  remote  to  be  recovered. 

Cited. in  Warner  v.  Bacon,  8  Gray,  397,  69  A.  D.  253,  holding  that  in  acticm 
for  nonperformance  of  agreement  to  convey  realty  plaintiff  cannot  recover  ex- 
penses incurred  in  erecting  building  on  his  other  land  by  reason  of  not  obtaining 
legal  right  to  put  thereon  similar  building  standing  upon  land  to  be  con- 
veyed. 

Rights  of  mill  owners. 

Cited  in  reference  note  in  66  A.  D.  490,  on  mill  owners  and  their  rights. 
What  waters  are  navigable. 

Cited  in  note  in  42  L.R.A.  317,  on  what  waters  are  navigable. 
What  are  private  streams. 

Cited  in  note  in  3  L.R.A.  611,  on  what  are  private  streams. 

61  AM.  DEO.  448,  LOWELIi  v.  DANUXS,  2  GRAY,  161. 
Estoppel  of  persons  under  disability. 

Cited  in  Denholm  v.  McKay,  148  Mass.  434,  12  A.  S.  R.  574,  19  N.  E.  551,  to 
point  that  doctrine  of  estoppel  is  not  applicable  to  infants  or  others  incapable 
of  contracting  for  themselves;  Re  Comstock,  3  Sawy.  218,  Fed.  Caa.  No.  3,078, 
holding  that  one  may  prevent  recovery  on  contract  he  had  with  foreign  cor- 
poration by  showing  it  had  never  complied  with  statute  requiring  foreign  cor- 
porations to  appoint  agents  upon  whom  process  might  be  served;  State  v. 
O'Laughlin,  19  Kan.  504,  holding  that  highway  cannot  be  predicated  upon  doctrine 
of  estoppel  or  dedication  over  lands  of  Indian  having  no  power  to  convey  without 
consent  of  Secretary  of  Interior;  Parsons  v.  Teller,  111  App.  Div.  637,  97  N.  Y. 
Supp.  808  (dissenting  opinion),  as  to  whether  admission  of  consideration  con- 
tained in  infant's  contract  is  prima  facie  proof  of  the  fact. 

Cited  in  note  in  2  L.RA.  347,  as  to  whether  party  who  has  no  legal  capacity  to 
contract  is  estopped  by  falsely  representing  that  he  has  capacity. 
—  Married  women. 

Cited  in  Osborne  v.  Cooper,  113  Ala.  405,  59  A.  S.  R.  117,  21  So.  320,  to  point 
that  equity  will  not  give  effect  to  married  woman's  deed  which,  by  statute,  is 
inoperative;  Smith  v.  Ingram,  132  N.  C.  959,  95  A.  S.  R.  680,  61  L.R.A-  878,  44 
S.  E.  643,  holding  that  doctrine  of  estoppel  in  pais  is  inapplicable  to  married 
women;  Mcintosh  v.  Parker,  82  Ala.  238,  3  So.  19,  to  same  point;  Bodine  v. 
Killeen,  53  N.  Y.  93;  Third  Nat.  Bank  v.  Guenther,  13  Abb.  N.  C.  428,— to  point 
that  such  is  the  rule  in  absence  of  statute;  Behler  v.  Weybum,  59  Ind.  143,  hold- 
ing that  married  woman  may  not  divest  herself  of  title  to  her  lands  by  estoppel 
in  pais;  Reis  v.  Lawrence,  63  Cal.  129,  49  A.  R.  83  (dissenting  opinion),  upon 
same  point;  Bemis  v.  Call,  10  Allen,  512,  to  point  that  married  woman  cannot  be 
barred  of  her  sole  and  separate  estate  by  estoppel  in  pais  resulting  from  acts  of 
her  own;  Vliet  v.  Eastbum,  64  N.  J.  L.  627,  46  Atl.  735,  holding  married  woman 
may  avoid  her  contract  by  showing  that  it  was  in  fact,  though  not  in  form, 
one  of  suretyship;  Farmington  Nat.  Bank  v.  Buzzell,  60  N.  H.  189,  holding 
wife  not  estopped  to  show  that  she  signed  note  as  surety  though  plaintiff  took 
it  believing  she  signed  as  principal;  Bank  of  America  v.  Banks,  101  U.  S.  240, 
25  L.  ed.  850,  holding  recitals  in  deed  of  trust  of  wife's  separate  property  that 
it  was  given  to  secure  her  indebtedness  not  conclusive  against  her;   Mason  v. 
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Jordan,  13  R.  I.  193,  holding  married  woman  not  estopped  by  recital  in  deed, 
which  she  was  incapable  of  making,  that  she  was  single  woman;  Levering  v. 
Shockey,  100  Ind.  558,  holding  that  where  statute  prohibited  married  woman 
from  mortgaging  her  land  acquired  by  gift,  she  was  not  estopped  to  show  she 
had  so  acquired  land  in  question  though  deed  of  it  to  her  recited  valuable 
consideration;  Anthony  v.  Pierce,  108  Mass.  254,  holding  that  marric<l  woman's 
void  conveyance  cannot  be  rendered  effectual  by  her  acts  and  admissions;  Mer- 
riam  v.  Boston,  C.  &  F.  R.  Co.  117  Mass.  241,  holding  married  woman  who 
conveyed  stock  without  obtaining  assent  of  husband  as  statute  required  not 
estopped  to  assert  title  thereto  as  against  bona  fide  purchaser  from  trans- 
feree; Childs  V.  McChesney,  20  Iowa,  431,  89  A.  D.  545,  holding  wife  who  joins 
with  husband  in  warranty  deed  not  estopped  from  subsequently  acquiring  title 
to  same  property  and  asserting  it  against  grantee;  Rannells  v.  Gerner,  80  Mo. 
474,  holding  married  woman  who  joined  in  deed  of  husband's  land  executed 
by  his  guardian,  he  being  insane,  not  estopped  to  assert  deed  inoperative  to  bar 
dower;  Knight  v.  Thayer,  125  Mass.  25,  to  point  that  in  absence  of  statute,  mar- 
ried woman's  warranty  deed  cannot  operate  against  her  by  way  of  covenant  or 
estoppel;  Peaslec  v.  Peaslee,  147  Mass.  171,  17  N.  E.  506,  holding  acts  and  dec- 
larations of  woman  during  coverture  inadmissible  to  prove  her  ratification  of 
contract  barring  dower;  Wales  v.  Coffin,  13  Allen,  213,  holding  wife  though  she 
had  joined  in  many  deeds  and  mortgages,  in  which  husband  asserted  his  sole 
ownership,  not  estopped  from  claiming  estate  as  her  own;  Plumer  v.  Lord,  9 
Allen,  465,  85  A.  D.  773,  upon  point  that,  married  woman  cannot  estop  herself 
by  any  act  or  declaration  from  setting  up  her  legal  incapacity  to  contract;  Mc- 
Gregor V.  Wait,  10  Gray,  72,  69  A.  D.  305,  holding  wife's  admissions  made  with- 
out husband's  knowledge  not  competent  evidence  to  prove  way  over  land  owned 
by  them  in  her  right;  Graves  v.  Broughton,  185  Mass.  174,  69  N.  E.  1083,  hold- 
ing thiit  husband  cannot  during  coverture  acquire  prescriptive  right  to  way  over 
wife's  lands;  Banner  v.  Berthold,  11  Mo.  App.  351,  holding  that  husband  and 
wife  cannot  eject  one  who  bought  from  wife  as  a  feme  sole  where  she  held  herself 
out  as  such  and  where  husband,  renouncing  his  marital  obligations,  had  gone 
abroad;  Wilder  v.  Wilder,  89  Ala.  414,  18  A.  S.  R.  130,  9  L.R.A.  97,  7  So.  767, 
holding  married  woman  estopped  to  enforce  vendor's  lien  on  land  sold  and  con- 
veyed by  joint  deed  of  herself  and  husband  where  both  were  active  in  making 
sale  and  where  strangers  made  advances  relying  thereupon. 

Cited  in  reference  notes  in  64  A.  D.  217,  on  whether  married  woman  estopped  to 
deny  validity  of  deed;  77  A,  D.  651,  on  estoppel  by  feme  covert  by  covenants  of 
warranty  in  deed;  80  A.  D.  525,  on  when  married  woman  estopped;  87  A.  D.  758^ 
on  estoppel  of  married  woman  by  fraudulent  representations  or  concealment  as 
to  separate  property;  44  A.  S.  R.  641,  on  estoppel  of  married  women. 

Cited  in  notes  in  43  A.  D.  427,  on  wife's  estoppel  to  deny  title  by  warranty  in 
deed;  58  A.  D,  116,  on  effect  of  voluntary  acts  and  representations  of  married 
women,  made  with  intent  to  deceive  and  which  do  deceive  others  to  thir  preju- 
dice; 57  A.  S.'  R.  170,  on  estoppel  of  married  women  by  deed;  1  L.R.A.  524,  on 
limit  to  operation  of  principle  of  estoppel  as  to  married  women;  2  L.R.A.  348,  on 
application  of  doctrine  of  estoppel  to  contracts  of  married  women ;  38  L.  ed.  U.  S. 
476,  on  estoppel  of  married  women  and  widows. 

Distinguished  in  Berry  v.  Seawall,  13  C.  C.  A.  101,  31  U.  S.  App.  30,  65  Fed. 
742,  holding  that  married  woman  may  by  acquie«cin<j  in  husband's  partition  of 
lands  which  she  held  in  co-tenancy  estop  herself  from  objecting  thereto. 
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Operutlon  of  statutes  affecting:  married  women. 

Cited  in  NoUn  v.  Pearson,  191  Mass.  283,  114  A.  S.  R.  605,  4  L.R.A.(N^.)  643, 
77  N.  E.  890,  6  A.  &  E.  Ann.  Cas.  658,  holding  that  under  statute  allowing  mar- 
ried woman  to  maintain  actions  for  injuries  in  same  manner  as  if  sole,  she  may 
sue  for  alienation  of  her  husband's  affections. 

—  In  respect  to  deeds  of. 

,Cited  in  Leggate  v.  Clark,  111  Mass.  308,  holding  deed  of  husband  and  wife 
of  her  land  made  when  he  was  insane  null  and  void  under  statute  requiring  that 
husband  assent  to  wife's  conveyances;  Lewis  v.  Apperson,  103  Va.  624, 106  A.  S.  R. 
903,  68  L.ItA.  867,  49  S.  E.  978,  holding  married  woman's  dower  rights  not  barred 
by  deed  signed  by  herself  and  court  commissioner  where  statute  provided  for 
barring  such  rights  by  deed  signed  by  husband  and  wife;  Weed  Sewing  Mach.  Co. 
V.  Emerson,  115  Mass.  554,  holding  wife's  purchase  money  mortgage  in  which  hus- 
band failed  to  join  null  and  void;  Gebb  v.  Rose,  40  Md.  387,  holding  wife's  deed  of 
trust  to  her  husband,  executed  by  her  alone,  void  where  statute  provided  that  feme 
covert  should  convey  by  joint  deed  of  herself  and  husband;  Cook  v.  Walling,  117 
Ind.  9,  10  A.  S.  R.  17,  2  L.R.A.  769,  19  N.  E.  532,  holding  married  woman's  mort- 
gage in^which  man  whom  she  had  married  after  husband's  disappearance  joined, 
inoperative  if  first  husband  be  not  dead  in  fact. 

Cited  in  note  in  12  A.  D.  90,  on  incapability  of  using  married  woman's  acts  and 
admissions  to  validate  void  conveyance  of  her  realty. 
Revival  of  lien  of  mortgage  which  has  been  paid. 

Cited  in  Bailey  v.  Rockafellow,  57*Ark.  216,  21  S.  W.  227,  holding  that  mort- 
gage Hen  which  had  been  extinguished  by  payment  cannot  be  orally  revived  so  as 
to  make  it  security  for  fresh  loan  by  stranger. 

411  AM.  DCC.  454,  ORBENK  v.  GREENE,  2  GRAY,  861. 
Conclusiveness  of  Judgments  generally. 

Cited  in  Harrington  v.  Harrington,  154  Mass.  517,  28  N.  E.  903,  holding  judg- 
ment obtained  in  sister  state  conclusive  upon  parties  as  to  matter  there  involved; 
DeProux  v.  Sargent,  70  Me.  266,  holding  that  judgments  conclude  parties  thereto 
as  to  all  matters  properly  available  by  way  of  defense  in  action  in  which  ren- 
dered; Fuller  V.  Eastman,  81  Me.  284,  17  Atl.  67,  holding  that  judgment  in  fore- 
closure suit  as  to  amount  due  on  mortgage  concludes  defendant  when  sued  on 
mortgage  note:  Sparhawk  v.  Wills,  5  Gray,  423,  holding  that  such  judgment 
concludes  defendant  when  seeking  to  redeem  mortgaged  premises;  State  ex  rel. 
Wolferman  v.  Superior  Court,  8  Wash.  591,  36  Pac.  443,  holding  tliat  judgment 
of  appellate  court  cannot  be  interfered  with  by  lower  court  by  any  proceeding 
in  cause  other  than  such  as  appellate  court  directs. 

Cited  in  reference  notes  in  83  A.  D.  667,  on  collateral  impeachment  of  do- 
mestic judgments;  43  A.  S.  R.  285,  as  to  when  judgment  may  be  collaterally 
attacked. 

—  When  affected  by  fraud. 

Cited  with  special  approval  in  United  States  v.  Throckmorton,  98  U.  S.  61, 
25  L.  ed.  93,  holding  that  judgments  cannot  be  vacated  because  founded  on  fraudu- 
lent instrument  which  was  presented  to  and  considered  by  court  in  making  judg- 
ment assailed. 

Cited  in  Brooks  v.  O'Hara  Bros.  2  McCrary,  644,  8  Fed.  529,  holding  that 
judgments  will  not  be  vacated  on  original  bill  upon  ground  of  fraud  except 
where  unsuccessful   party   has  been  deprived  of  his  right  to  present  his  case 
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tully;  Bearnes  v.  Benrnes,  66  How.  Pr.  466;  McDougall  v.  Walling,  21  Wash. 
478,  76  A.  S.  R.  849,  68  Pac.  669, — to  point  that  judgment  cannot  be  attacked  on 
ground  of  fraud  in  respect  to  matter  which  might  have  been  tried  in  original 
action;  Dringer  v.  Erie  R.  Co.  42  N.  J.  Eq.  673,  8  Atl.  811,  holding  that  decree 
<cannot  be  vacated  because  procured  by  fraud  in  respect  to  matter  in  issue;  Dono- 
van V.  Miller,  12  Idaho,  600,  9  L.R.A.(N.S.)  524,  88  Pac.  82,  10  A.  &  E.  Ann.  Cas. 
444,  holding  that  equity  will  not  enjoin  enforcement  of  judgment  procured  by 
perjury  or  fraud  unless  such  fraud  be  collateral  to  matter  before  court  in 
rendering  judgment;  Camp  v.  Ward,  69  Vt.  286,  60  A.  S.  R.  929,  37  Atl.  747, 
to  same  effect;  Guthrie  v.  Doud,  33  111.  App.  68,  refusing  to  enjoin  judg- 
ment alleged  to  have  been  procured  through  perjury  and  mistakes  of  wit- 
nesses; Pepin  V.  Lautman,  28  Ind.  App.  74,  62  N.  E.  60,  holding  complaint  for 
new  trial  alleging  that  judgment  was  procured  through  false  testimony  given 
to  establish  plaintiff's  claim  insufficient;  Bleakley  v.  Barclay,  76  Kan.  462,  10 
L.R.A.(N.S.)  230,  89  Pac.  906,  holding  that  party  to  judgment  cannot  attack 
it  collaterally  on  ground  that  it  was  obtained  by  perjured  testimony;  New  York 
C.  R.  Co.  V.  Harrold,  66  How.  Pr.  89,  holding  that  judgment  in  personal  injury 
action  cannot  be  vacated  on  ground  that  plaintiff's  witnesses  conspired  to  testify 
falsely  as  to  his  injuries;  Adamski  v.  Wieczorek,  93  111.  App.  357,  holding  that 
rehearing  cannot  be  had  upon  bill  of  review  upon  ground  that  witness  upon 
original  hearing  testified  falsely  as  to  matters  in  issue;  Hillsborough  v.  Nichols, 
46  N.  H.  379,  holding  that  town  against  which  judgment  had  been  rendered  by 
agreement  in  action  for  damages  resulting  from  defective  highway  cannot  main- 
tain action  against  plaintiff  for  obtaining  such  judgment  by  fraudulently  and 
falsely  pretending  that  he  had  cause  of  action;  De  Armond  v.  Adams,  25  Ind. 
455,  holding  that  strangers  to  action  may  attack,  upon  groimd  of  fraud,  judg- 
ment rendered  therein;  Lee  v.  Back,  30  Ind.  148,  holding  that  parent  not  party 
to  action  in  which  custody  of  his  child  was  determined  may  attack  judgment 
therein  founded  on  false  allegation  that  he  had  abandoned  it. 

Cited  in  reference  notes  in  79  A.  D.  752,  on  fraud  as  defense  to  judgment; 
S3  A.  D.  533,  on  right  of  strangers  to  impeach  fraudulent  or  collusive  judg- 
ments collaterally;  92  A.  D.  373,  on  attack  of  judgment  collaterally  on  ground 
•of  fraud. 

Cited  in  notes  in  11  A.  D.  222,  on  impeaching  judgment  for  fraud;  25  A.  S. 
R.  168-169,  on  relief  from  judgments  obtained  by  perjury;  54  A.  S.  R.  233,  on 
■effect  of  perjury  on  right  to  equitable  relief  against  judgment,  decree,  or  other 
judicial  determination;  10  L.R.A. (N.S.)  230,  on  perjury  as  ground  for  relief 
against  judgment. 

Distinguished  in  Morrow  v.  Allison,  39  Ala.  70,  holding  it  proper  to  open 
administrator's  fraudulent  settlement  at  instance  of  non-resident  distributees 
who  had  no  actual  notice  of  the  probate  court  proceedings;  Keyes  v.  Brackett, 
187  Mass.  306,  72  N.  E.  986,  3  A.  &  E.  Ann.  Cas.  81,  holding  that  equity  will 
•cancel  bond  which  master  in  chancery  was  fraudulently  induced  to  approve, 
it  appearing  that  no  appeal  could  be  had  from  his  decision;  Brennan  v.  New 
York,  8  Daly,  426,  holding  that  audit  and  allowance  by  board  of  supervisors 
may  be  impeached  for  fraud. 
Conclusiveness  of  divorce  decrees. 

Cited  in  Lucas  v.  Lucas,  3  Gray,  136,  holding  that  writ  of  review  will  not 
lie  to  revise  decree  dismissing  libel  for  divorce;  Bamett  v.  Barnett,  9  N.  M. 
205,  50  Pac.  337,  holding  that  decree  of  divorce  bars  further  proceedings  be- 
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tween  the  parties  to  enforce  rights  growing  out  of  marital  relation;  Hood  t. 
Hood,  11  Allen,  196,  87  A.  D.  709,  holding  it  not  competent  for  party  to  judg- 
ment of  divorce  procured  in  another  state  to  contradict  facts  upon  which  such 
judgment  proceeded;  Whiting  v.  Whiting,  114  Mass.  494,  refusing  to  open  de- 
cree of  divorce  nisi  three  years  after  it  was  granted  to  let  in  evidence  to  con- 
tradict facts  upon  which  it  was  founded  where  no  fraud  was  shown ;  Re  Brigham, 
176  Mass.  223,  57  N.  £.  328,  dismissing  because  of  laches  widow's  petition  to 
vacate  divorce  decree  which  was  procured,  she  alleged,  by  reason  of  her  not  con- 
testing in  consequence  of  duress  practiced  upon  her;  Ewing  v.  Ewing,  24  Ind. 
468,  in  holding  certain  statutory  provisions  respecting  new  trials  inapplicable 
to  divorce  cases,  to  point  that  where  rule  permits  of  two  constructions  results 
of  one  as  compared  with  other  are  to  be  considered. 

Cited  in  reference  notes  in  22  A.  S.  R.  387,  on  vacation  of  divorce  which  has 
been  ratified;  74  A.  S.  R.  840,  on  annulment  of  decree  of  divorce;  36  A.  S.  R. 
617;  78  A.  S.  R.  878,— K)h  vacation  of  divorce  decree. 

Cited  in  notes  in  61  A.  D.  462-463,  on  possibility  of  and  grounds  for  vacat- 
ing and  annulling  divorces;  65  A.  B.  361,  on  conclusiveness  of  decrees  of  divorce. 
—  Whe^n  affected  by  fraud. 

Cited  in  Salisbury  v.  Salisbury,  92  Mo.  683,  4  S.  W.  717,  holding  that  decree 
of  divorce  by  court  having  jurisdiction  cannot  after  expiration  of  term  be  opened 
by  petition  for  review;  Lewis  v.  Lewis,  15  Kan.  181,  to  point  that  decree  of 
divorce  obtained  by  fraud  cannot  be  avoided  on  original  bill  filed  at  subsequent 
term;  DeGraw  v.  DeGraw,  7  Mo.  App.  121,  holding  that  if  decree  of  divorce  is 
to  be  attacked  for  fraud  it  must  be  by  proceeding  before  tribunal  granting  de- 
cree; Folsom  V.  Folsom,  55  N.  H.  78,  denying  retrial  of  libel  for  divorce  alleged 
to  have  been  procured  through  perjury  of  witnesses  in  respect  to  matters  in 
issue;  Kingman  v.  Kingman,  61  111.  App.  134,  refusing  to  vacate  decree  of  divorce 
at  instance  of  husband  who  though  summoned  in  divorce  case  failed  to  appear,, 
it  being  alleged  decree  was  procured  by  false  testimony;  Karren  v.  Karren,  25 
Utah,  87,  95  A.  S.  R.  815,  60  L.R.A.  294,  69  Pac.  465,  holding  collusive  divorces 
binding  on  parties,  especially  after  re-marriage  of  one  of  them;  Nichols  v. 
Nichols,  25  N.  J.  Eq.  60,  holding  that  parties  to  collusive  divorce  are  bound  by 
it;  Adams  v.  Adams,  154  Mass.  290,  13  L.R.A.  275,  28  N.  E.  260,  to  same  point; 
Davis  V.  Davis,  61  Me.  395,  holding  that  party  to  divorce  cannot  show  that  it 
was  procured  by  collusion;  Dow  v.  Blake,  148  111.  76,  39  A.  S.  R.  156,  35  N.  E. 
761,  to  point  that  one  cannot  attack  decree  of  divorce  upon  ground  that  it  was 
obtained  through  fraud  practiced  by  himself;  Ferry  v.  Ferry,  9  Wash.  239,  37 
Pac.  431,  holding  that  wife  who  was  granted  divorce  upon  cross-complaint  can- 
not have  same  vacated  on  ground  that  court  was  without  jurisdiction  becau"=e 
of  husband's  non -residence,  she  having  suppressed  such  fact  in  original  action; 
Yorke  v.  Yorke,  3  N.  D.  343,  55  N.  W.  1005,  holding  it  proper  to  vacate  divorce 
decree  where  plaintiff,  who  after  non-resident  defendant  had  filed  her  answer 
making  full  denial  promised  to  notify  her  of  further  proceedings,  dismissed  his 
bill  and  brought  another  action  in  different  county,  in  which  decree  in  question 
was  rendered  and  of  which  defendant  received  no  notice  other  than  by  publica- 
tion; Graves  v.  Graves,  132  Iowa,  199,  10  L.R.A.(N.S.)  216,  109  N.  W.  707, 
10  A.  &  E.  Ann.  Cas.  1104,  granting  new  trial  to  modify  decree  of  divorce  with 
reference  to  alimony  where  it  appeared  defendant  had  testified  falsely  as  to 
amount  of  property  owned  by  him;  Parish  v.  Parish,  9  Ohio  St.  534,  75  A  D. 
482,  holding  petition  to  vacate  decree  of  divorce  alleging  its  procurement  by 
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fraud  and  perjury  and  that  court  obtained  jurisdiction  by  defendant's  false 
testimony  as  to  his  residence,  demurrable. 

Cited  in  reference  notes  in  8  A.  S.  R.  220,  on  power  of  courts  to  vacate  divorce 
decrees  for  fraud;  9  A.  S.  R.  826,  on  setting  aside  divorce  obtained  by  husband 
by  fraud;  40  A.  S.  R.  509,  on  vacation  of  judgments  for  divorce  obtained  by 
fraud;  42  A.  S.  R.  398,  on  vacation  of  divorce  obtained  by  fraud;  50  A.  S.  R. 
424,  on  relief  from  divorce  decree  procured  by  fraud  or  perjury. 

Cited  in  notes  in  61  A.  D.  611,  on  vacation  of  decree  of  divorce  obtained  by 
fraud;  60  L.R.A.  298,  on  direct  attack  on  divorce  decree  by  party  who  has  col- 
luded in  its  procurement. 

Distinguished  in  McMurray  v.  McMurray,  67  Tex.  666,  4  S.  W.  367,  holding 
that  decree  of  divorce  may  be  re-examined  where  complainant  was  prevented 
by  defendant's  fraud  from  fully  presenting  her  case  at  time  and  at  term  decree 
was  entered;  Wisdom  v.  Wisdom,  24  Neb.  551,  8  A.  S.  R.  215,  39  N.  W.  594, 
sustaining  petition  to  vacate  decree  of  divorce  alleging  that  it  was  procured  by 
fraud  and  that  complainant  had  received  no  proper  notice  of  the  proceedings; 
Caswell  V.  Caswell,  120  III.  377,  11  N.  E.  342,  holding  that  decree  of  divorce 
may  be  impeached  where  complainant  to  give  court  jurisdiction  falsely  swore 
his  wife  was  a  non-resident;  Edson  v.  Edson,  108  Mass.  590,  11  A.  R.  393, 
to  same  effect;  Adams  v.  Adams,  51  N.  H.  388,  12  A.  R.  134,  holding  that 
decree  of  divorce  may  be  set  aside  for  fraud  and  imposition  clearly  established; 
Ex  parte  Smith,  34  Ala.  456,  holding  that  decree  of  divorce  may  be  impeached 
on  groimd  of  fraud  where  divorce  decrees  do  not  operate  to  fix  status  of  parties. 

Disapproved  in  Irvine  v.  Leyh,  102  Mo.  200,  16  S.  W.  10,  upon  point  that 
decree  of  divorce  fraudulently  procured  cannot  be  avoided. 
Proceeding  to  annul  divorce  decree. 

Cited  in  reference  note  in  99  A.  D.  195,  on  proceedings  to  annul  judgment 
of  divorce. 

Htfect  of  setting  aside  or  annulling  divorce  decree. 

.    Cited  in  reference  notes  in  19  A.  S.  R.  409,  on  effect  of  setting  aside  or  annul- 
ling decree  of  divorce;  57  A.  S.  R.  549,  on  revival  of  marital  rights,  obligations, 
and  status  on  annulment  of  divorce  decree. 
Appeal  from  divorce  decree  after  remarriage. 

Cited  in  note  in  57  A.  S.  R.  281,  on  effect  of  remarriage  on  right  to  appeal  from 
decree  of  divorce. 

Bight  of  divorced  wife  to  dower. 

Cited  in  McCraney  v.  McCraney,  6  Iowa,  232,  68  A.  D.  702,  holding  decree 
revising  sentence  of  divorce  against  wife  to  extent  of  declaring  marriage  rela- 
tion dissolved  and  awarding  wife  dower,  void. 
Right  of  action  for  damages  resulting  from  perjury. 

Cited  in  Young  v.  Leach,  27  App.  Div.  293,  50  N.  Y.  Supp.  670,  holding  that 
no  action  lies  to  recover  damages  alleged  to  have  resulted  from  perjury  or 
subornation  of  perjury. 

61  AM.  DEC.  468,  THXJRBER  v.  MARTIN,  2  GRAY,  894. 
Rights  of  riparian   proprietors. 

Cited  in  reference  notes  in  66  A.  D.  490,  on  mill  owners  and  their  rights;  69 
A.  D.  98,  on  right  of  mill  owners  and  erection  of  dams. 

Cited  in  note  in  57  A.  D.  690,  on  flowing  lands  under  mill  acts. 
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—  To  erect  dams. 

Cited  in  Smith  v.  Agawam  Canal  Co.  2  Allen,  355,  holding  that  riparian 
owner  may  erect  dam  across  non-navigable  stream  if  he  do  not  thereby  unrea- 
sonably interfere  with  operation  of  ancient  mill  on  such  stream;  Springfield 
V.  Harris,  4  Allen,  494,  81  A.  D.  715,  holding  that  if  dams  erected  by  ripariau 
o^vner  be  adapted  to  stream's  size  and  capacity  he  is  not  liable  in  action  for 
obstructing  it. 

—  To  use  of  water. 

Cited  in  Lakeside  Mfg.  Co.  v.  Worcester,  186  Mass.  552,  72  N.  E.  81,  holding 
that  mill-owner  can  acquire  no  prescriptive  right  to  have  maintained  reservoirs 
which  operated  to  increase  power  at  his  mill  but  which  were  erected  and  used 
by  other  riparian  owners  in  connection  with  their  mills;  Cox  v.  Howell,  108 
Tenn.  130,  58  L.R.A.  487,  65  S.  W.  868,  holding  that  one  who  sells  his  interest 
in  mill  to  his  co-tenant  cannot  subsequently  withdraw  water  from  stream  for 
manufacturing  purposes  to  injury  of  mill;  New  England  Cotton  Yam  Co.  v^ 
Laurel  Lake  Mills,  190  Mass.  48,  76  N.  E.  231,  to  point  that  riparian  owner 
has  right  to  withdraw  water  from  stream  if  he  return  it  without  unreasonable^ 
detention  and  in  substantially  undiminished  quantity;  Mason  v.  Hoyle,  56  Conn« 
255,  14  Atl.  786,  45  Phila.  Leg.  Int.  363,  holding  that  use  made  of  stream  by 
upper  mill  owners  must  be  adapted  to  its  capacity. 

Cited  in  reference  notes  in  64  A.  D.  358,  on  right  of  riparian  owner  to  use 
of  stream;  66  A.  D.  490,  on  nature  and  extent  of  riparian  proprietor's  right 
to  use  of  water. 

Cited  in  note  in  79  A.  D.  640,  on  riparian  owner's  right  to  reasonable  use 
of  water. 

—  To  flow  of  water. 

Cited  in  Phillips  v.  Sherman,  64  Me.  171,  holding  mill  owner  liable  for 
unreasonably  and  unnecessarily  detaining  water  of  stream  to  injury  of  lower 
owner. 

Cited  in  reference  notes  in  65  A.  D.  253,  on  riparian  proprietor's  right  to 
natural  and  uninterrupted  flow  of  stream;  69  A.  D.  93,  on  right  of  riparian 
owner  to  flow  of  water. 

Cited  in  note  in  41  L.II.A.  748,  on  right  as  between  upper  and  lower  pro- 
prietors to  hold  back  flow  of  stream. 

—  Rights  acquired  by  prior  appropriation. 

Cited  in  Mimpower  v.  Bristol,  90  Va.  151,  44  A.  S.  R.  902,  17  S.  E.  853,. 
holding  that  prior  dam  owner  cannot  be  enjoined  from  raising  dam  to  obtain 
sufficient  supply  of  water  for  his  mill  though  lower  owner  be  at  times  thereby 
deprived  of  water;  Pratt  v.  Lamson,  2  Allen,  275,  to  point  that  proprietor  who 
first  lawfully  erects  dam  across  stream  has  right  afterwards  to  maintain  it 
against  other  proprietors  above  and  below  him.. 

Cited  in  reference  notes  in  63  A.  D.  141,  on  prior  appropriation  of  water  in 
running  stream;  65  A.  D.  254,  on  rights  acquired  by  prior  appropriation  of 
water  of  stream  for  mill  purposes;  65  A.  D.  634,  on  rights  acquired  by  prior 
appropriation  of  water  of  stream. 

Cited  in  note  in  43  A  D.  277,  on  rights  acquired  by  prior  appropriation 
of  water  of  stream  for  mill  purposes. 

N.  W.  167,  holding  that  in  determining  what  is  reasonable  use  of  stream  all 
What  is  reasonable  use  of  stream. 

Cited  in  Red  River  Roller  Mills  v.  Wright,  30  Minn.  249,  44  A.  R.  194,  15 . 
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circumstances  surrounding  its  use  are  to  be  considered;  Union  Mill  &  Min.  Co. 
V.  Ferris,  2  Sawy.  176,  Fed.  Cas.  No.  14,371,  holding  same  where  stream  was 
used  for  irrigation  purposes;  Dumont  v.  Kellogg,  29  Mich.  420,  18  A.  R.  102, 
holding  it  proper  in  determining  what  is  reasonable  use 'of  stream  to  consider 
general  usage  of  country  in  similar  cases;  White  v.  Whitney  Mfg.  Co.  60  S.  C. 
254,  38  S.  E.  456,  to  same  effect. 

Cited  in  reference  notes  in  63  A.  D.  389,  on  matters  upon  which  riparian 
owner's  right  to  reasonable  use  depends;  67  A.  D.  727,  on  reasonableness  of  use 
of  stream  by  riparian  proprietor. 

Cited  in  notes  in  79  A.  D.  641,  on  what  is  reasonable  use  of  water  by  riparian 
owner;  79  A.  D.  644,  on  reasonable  use  or  detention  of  water  by  riparian  owner 
as  question  for  jury. 

Pollution  of  streams. 

Cited  in  Merrifield  v.  Worcester,  110  Mass.  216,  14  A.  R.  592,  holding  city 
whose  sewers  emptied  into  stream  and  polluted  it  not  liable  to  riparian  owner 
unless  injuries  suffered  by  him  resulted  from  negligent  construction  or  main- 
tenance of  sewers  or  from  unreasonable  use  thereof;  Parker  v.  American  Woolen 
Co.  196  Mass.  591,  10  L.R.A.(N.S.)  584;  81  N.  E.  468,  holding  that  upper 
riparian  proprietor  has  no  right  to  discharge  into  stream  noxious  matters  in 
such  quantities  as  to  foul  it  and  destroy  its  titness  for  use  by  others. 

Cited  in  note  in  13  L.R.A.  117,  on  pollution  of  waters. 
Rig:hts  in  public  rivers. 

Cited  in  Davis  v.  Winslow,  51  Me.  264,  81  A.  D.  573,  holding,  in  action  for 
dan^ages  for  detention  of  logs  by  means  of  boom  erected  by  defendants  in  river, 
that  every  person  has  equal  right  to  reasonable  use  of  public  rivers. 

01  AM.  DEC.  470,  CLARKE  v.  MAY,  2  GRAY,  410. 
Civil  liability  of  Judicial  and  ministerial  officers. 

Cited  in  Smith  v.  Casner,  2  Kan.  App.  591,  44  Pac.  752,  holding  justice,  acting 
judicially  but  clearly  in  excess  of  his  jurisdiction,  liable  in  action  for  false  im- 
prisonment for  committing  one  to  jail;  Sullivan  v.  Jones,  2  Gray,  570,  holding 
justice  civilly  liable  for  illegally  issuing  execution  on  judgment  recovered  before 
him  whereby  plaintiff  was  arrested;  Piper  v.  Pearson,  2  Gray,  120,  61  A.'D.  438, 
holding  justice  civilly  liable  for  committing  witness  to  prison  for  contempt  in  case 
of  which  police  court  had  exclusive  jurisdiction;  Call  v.  Pike,  66  Me.  350,  hold- 
ing justice  being  disqualified  because  of  relationship  to  take  deposition  liable  if  he 
commit  party  for  contempt  in  refusing  to  testify;  McVea  v.  Walker,  11  Tex. 
Civ.  App.  46;  31  S.  W.  839,  holding  justice  aware  of  his  disqualification  to  try 
case  because  of  his  relationship  to  plaintiff  liable  to  one  whose  property  was  seized 
under  judgment  rendered  therein;  Brewer  v.  Casey,  196  Mass.  384,  82  N.  E.  45, 
to  point  that  justice  is  civilly  liable  if  he,  in  excess  of  his  authority,  commit 
one  to  house  of  correction  instead  of  jail;  Lange  v.  Benedict,  73  N.  Y.  12,  29 
A.  R.  80,  holding  judge  of  superior  court  or  court  of  general  jurisdiction  not 
liable  for  judicial  act  in  matter  within  his  jurisdiction  though  he  act  in  excess 
thereof;  Craig  v.  Burnett,  32  Ala.  728,  holding  judicial  officer  of  inferior  court, 
not  of  record,  civilly  liable  for  acts  done  in  exercise  of  authority  not  within  scope 
of  his  jurisdiction;  Truman  v.  Walton,  59  Ohio  St.  517.  53  N.  E.  67,  holding 
mayor  civilly  liable  where  he  in  excess  of  his  authority  tried  and  convicted  plain- 
tiff during  hia  voluntary  absence;  Kelly  v.  Bemia,  4  Gray,  83,  64  A.  D.  50,  holding 
justice  liable  to  one  arrested  upon  warrant  issued  by  him  under  void  statute; 
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Truesdell  ▼.  Combs,  33  Ohio  St.  186,  holding  justioe  civilly  liable  where  he  issued 
warrant  upon  state  of  facts  which  he  mistakenly  believed  constituted  offense  over 
which  he  had  jurisdiction. 

Cited  in  ;reference  notes  in  63  A.  D.  688,  on  liability  of  judicial  officer  for  acts 
in  judicial  capacity;  64  A.  D.  53,  on  liability  of  ministerial  officers;  66  A.  D.  458, 
on  liability  of  magistrate  of  inferior  jurisdiction  for  acts  in  excess  of  or  without 
jurisdiction;  67  A.  D.  404,  on  liability  of  justice  of  the  peace  as  trespasser  ex- 
ceeding jurisdiction ;  61  A.  D.  441 ;  64  A.  D.  62 ;  77  A.  D.  624,— on  liability  of  ju- 
dicial officers;  86  A.  D.  291,  on  liability  of  person  or  officer  issuing  process  with- 
out jurisdiction;  26  A.  R.  700,  701,  on  civil  liability  of  judge  for  judicial  acts. 

Cited  in  notes  in  61  A.  D.  442,  on  liability  of  judicial  officers;  14  L.RJL.  146,  on 
civil  liability  of  judge  for  proceedings  after  judgment;  16  £.  R.  C.  51,  on  civil 
liability  of  judge  for  his  judicial  acts. 

Distinguished  in  White  v.  Morse,  139  Mass.  162,  29  N.  E.  639,  holding  justice 
not  acting  in  excess  of  his  jurisdiction  not  liable  to  one  injured  by  reason  of  his 
error  in  deciding  question  of  law. 
—  Of  officer  executing  process. 

Cited  in  Jennings  v.  Thompson,  64  N.  J.  L.  55,  22  Atl.  1008,  holding  that  officer 
is  protected  in  acting  under  warrant  issued  by  court  of  limited  jurisdiction  if  sub- 
ject-matter of  suit  appear  to  be  within  court's  jurisdiction;  Penniman  v.  Freeman, 
3  Gray,  245,  to  point  that  officer  is  protected  if  process  is  regular  on  its  face  and 
does  not  disclose  want  of  jurisdiction;  Sanders  v.  Simmons,  30  Ark.  274,  to  point 
that  officer  in  executing  warrant  or  legal  process  from  competent  legal  authority 
need  not  look  beyond  such  warrant  or  process;  Waterville  v.  Barton,  64  Me.  321,  to 
same  effect;  Hussey  v.  Danforth,  77  Me.  17,  holding  that  officer  in  making  ar- 
rest need  only  see  that  process  is  regular  in  form  and  issued  by  court  having  juris- 
diction of  subject;  Tellefsen  v.  Fee,  168  Mass.  188,  60  A.  S.  R.  379,  45  L.R.A.  481, 
46  N.  E.  562  (dissenting  opinion),  upon  duty  of  officer  executing  process  valid  on 
its  face  to  heed  statements  made  to  him  when  executing  it  tending  to  show  court 
has  no  jurisdiction;  Conner  v.  Long,  104  U.  S.  228,  26  L.  ed.  723,  holding  sheriff 
selling  in  obedience  to  order  of  court  property  which  he  had  attached  not  liable 
as  for  its  conversion  though  prior  to  sale  court's  jurisdiction  had  been  ousted  by 
commencement  of  bankrupt  proceedings  in  another  state;  Mangold  v.  Thorpe,  33 
N.  J.  L.  134,  holding  constable,  acting  under  warrant  regular  on  its  face  and 
issued  by  magistrate  having  jurisdiction  over  subject  matter  protected;  Allen  v. 
Corlew,  10  Kan.  70,  holding  officer  and  those  assisting  him  protected  if  writ  of 
restitution  under  which  they  act  be  valid  on  its  face  though  founded  on  irregular 
judgment;  Patzack  v.  Von  Gerichten,  10  Mo.  App.  424,  holding  officer  liable  for  exe- 
cuting warrant  issued  by  justice  upon  judgment  void  for  want  of  jurisdiction; 
Batchelder  v.  Currier,  46  N.  H.  460,  holding  officer  arresting  one  on  warrant  is- 
sued by  and  made  returnable  before  justice  liable,  where  statute  provided  that 
all  warrants  should  be  made  returnable  to  police  court;  Henke  v.  McCord,  55  Iowa, 
378,  7  N.  W.  623,  holding  officer  executing  warrant  issued  by  justice  in  attempting 
to  enforce  void  ordinance  not  civilly  liable;  Ela  v.  Smith,  5  Gray,  121,  66  A.  D. 
366,  to  point  that  mayor's  precept  calling  out  militia  to  quell  riot  under  power 
conferred  by  statute  is  justification  to  those  acting  lawfully  in  obedience  to  its 
command. 

Cited  in  reference  notes  in  77  A.  D.  199,  on  justification  of  officer  by  his  proc- 
ess; 80  A.  D.  668,  on  when  warrant  protects  officer;  86  A.  D.  291,  on  liability  of 
officers  executing  procecs  fair  on  its  face  but  actually  void. 
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Cited  in  notes  in  61  A.  D.  410,  on  juetification  under  warrant;  61  A.  D.  443, 
on  liability  of  officer  executing  process  of  court  having  no  jurisdiction;  8  L.R.A. 
529,  on  arrest  under  warrant;  61  L.R.A.  193-195,  on  liability  of  officer  for  mak- 
ing an  arrest  under  warrant  or  writ  valid  on  its  face;  61  L.R.A.  200,  on  liability 
of  officer  for  making  an  arrest  under  warrant  in  case  where  court  has  no  juris- 
diction. 

Rlg:ht  of  officer  proceeding  under  irregular  judgment  to  receive  com- 
missions therefor. 

Distinguished  in  Wilson  v.  Sawyer,  37  Ala.  631,  holding  sheriff  not  entitled  to 
commissions  where  he  sells  property  under  fi.  fa.  regular  on  its  face  but  issued  on 
judgment  rendered  in  case  which  judge  was  incompetent  to  try. 
Power  of  Justices  of  peace  to  punlali  contempts. 

Cited  in  notes  in  117  A,  S.  R.  955,  on  power  of  justices  of  the  peace  and  similar 
magistrates  to  punish  contempts;  1  L.R.A.(N.S.)   1141,  on  necessity  of  pendency 
of  action  to  authorize  magistrate  to  punish  witness  for  contempt. 
Means  of  relief  from  contempt. 

Cited  in  note  in  22  A.  S.  R.  425,  on  means  of  relief  from  contempt. 

01  AM.  DEC.  473,  SHEPARD  v.  RICHARDS,  2  GRAY,  424. 

Actions  between  co-tenants. 

Cited  in  Badger  v.  Holmes,  6  Gray,  118;  Brown  v.  Wellington,  106  Mass.  318, 
8  A.  R.  330;  Blood  v.  Blood,  110  Mass.  645, — to  point  that  one  may  maintain  as- 
sumpsit against  his  co-tenant  to  recover  surplus  of  rents  and  profits  received  by 
latter  out  of  common  property;  Moses  v.  Ross,  41  Me.  360,  66  A.  D.  250,  to  point 
that  for  one  to  maintain  action  against  his  co-tenant  for  receiving  more  than  his 
share  of  rents  and  profits  balance  must  be  due  plaintiif  and  not  other  co-tenants ; 
Starks  v.  Sikes,  8  Gray,  609,  69  A.  D.  270,  holding  that  one  may  recover  his  pro- 
portionate share  of  insurance  money  received  by  his  co-tenant  under  policy  upon 
common  property  issued  to  latter's  lessee;  Dewing  v.  Dewing,  165  Mass.  230,  42 
N.  E.  1128,  to  point  that  one  may  maintain  assumpsit  against  his  co-tenant  to  re- 
cover his  share  of  net  profits  realized  by  latter  in  carrying  on  common  farm; 
Tyler  v.  Cartwright,  40  Mo.  App.  378,  holding  guardian  who  occupies  whole  of 
property  held  by  himself  and  his  ward  in  co-tenancy  liable  to  account  to  ward  for 
value  of  his  share  of  the  property  during  such  occupancy;  Williamson  v.  Jones, 
43  W.  Va.  662,  64  A.  S.  R.  891,  38  L.R.A.  694,  27  S.  E.  410,  holding  that  tenant 
for  life  or  tenant  in  common  in  sole  possession  claiming  exclusive  ownership,  tak- 
ing petroleum  and  converting  it  to  his  exclusive  use,  is  liable  to  account  on  basis 
of  rents  and  profits,  not  for  annual  rental. 

Cited  in  reference  notes  in  59  A.  D.  144,  on  right  of  tenant  in  common  to  sue  co- 
tenant  in  asumpsit  when  account  authorized ;  66  A.  D.  479,  on  right  of  one  tenant 
in  common  to  maintain  assumpsit  against  cotenant  for  share  of  rents  and  profits; 
68  A.  D.  492,  on  tenant's  liability  to  cotenant  for  profits  received  over  and  above 
his  share;  73  A.  D.  555,  as  to  when  tenant  in  common  is  liable  to  action  at  law 
to  recover  share  of  rents  and  profits;  80  A.  D.  534,  on  liability  of  tenant  in  com- 
mon to  cotenant  for  share  of  profits;  98  A.  D.  595,  on  assumpsit  by  tenant 
against  his  cotenant. 

Cited  in  notes  in  78  A.  D.  666-667,  on  liability  of  ootenants  to  account  for 
rents  and  profits  and  for  use  and  occupation  of  common  property ;  52  A.  &  R. 
933,  on  cotenants'  right  to  off-set  claim  against  cotenants  suing  for  rentb  kind 
Am.    Dec.   Vol.   VIII.— 79. 
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profits;  14  A.  D.  587,  on  aasumpsit  by  one  cotenant  against  another  for  his  share 
of  rents  and  profits;  28  L.R.A.  848,  on  liability  of  cotenants  to  account  for  reiita 
received;  28  L.R.A.  846,  on  remedy  by  action  in  assumpsit  to  oompel  cotenants  to 
account  for  use  and  occupation  and  rents  and  profits. 

Distinguished  in  Webster  v.  Calef,  47  N.  H.  289,  holding  that  one  who  occu- 
pies and  receives  profits  of  whole  of  common  property  by  permission  of  his  co- 
tenant  cannot  be  made  liable  to  account  to  him  in  action  on  common  counts. 
Mode  of  taking  account  between  co-tenants. 

Cited  in  note  in  78  A.  D.  668,  on  mode  of  taking  account  between  cotenants. 
Who   Is   co-tenant  in   land. 

Cited  in  reference  note  in  92  A.  D.  615,  on  mortgagee  of  undivided  part  of 
land  as  cotenant. 
Actions  between  partners. 

Cited  in  Currier  v.  Hallowell,  158  Mass.  264,  33  N.  E.  497,  holding  that 
where  nothing  remains  but  to  divide  profits  of  venture  and  there  are  but  two 
partners  action  at  law  is  proper  remedy;  Wheeler  v.  Wheeler,  111  Mass.  247, 
to  point  that  in  case  of  copartners  neither  settlement  of  accounts  nor  express 
promise  to  pay  need  be  proved  where  suit  is  in  assumpsit  for  final  balance. 
Right  of  mortgagee  to  receive  rent  accruing  after  his  entry. 

Cited  in  Lucier  v.  Marsales,  133  Mass.  454,  holding  tenant  at  will  of  mortgagor 
who  continues  to  occupy  after  entry  by  mortgagee  and  notice  to  pay  rent  to 
him  liable  to  him  for  use  and  occupation  of  premises  subsequent  to  such  entry; 
Cook  V.  Johnson,  121  Mass.  326,  holding  entry  of  mortgagee  though  invalid  for 
purpose  of  foreclosure  sufficient,  when  made  with  notice  to  tenant,  to  entitle 
mortgagee  to  rents  under  lease  made  since  mortgage. 

61  AM.  DEC.  476,  COM.  v.  GREY,  2  GRAY,  501. 
Use  of  word  "or." 

Cited  in  People  ex  rel.  Raymond  v.  Latham,  203  111.  9,  67  N.  E.  403,  holding 
that  "or"  in  statute  authorizing  town  to  "provide  by  ordinance  for  construction 
of   sidewalks  therein  or  along  or  upon   any  street"  has  meaning  of   "that  is 
to  say." 
—  In  indictments. 

Cited  in  Thomas  v.  State,  18  Tex.  App.  213,  holding  indictment  for  forgery  of 
"school  voucher  or  check"  valid;  Clifford  v.  State,  29  Wis.  327,  holding  indict- 
ment which  charged  selling  of  "spiritous,  ardent  or  intoxicating  liquors  or  in- 
toxicating drinks,"  bad;  State  v.  Charlton,  11  W.  Va.  332,  27  A.  R.  603,  holding 
indictment  charging  that  defendant  sold  liquors  to  be  drunk  in,  upon  or  about 
"building  or  premises  where  sold"  invalid  for  uncertainty  in  not  charging  that 
liquor  was  to  be  drunk  either  in  building  or  upon  premises;  People  v.  Tomlin- 
son,  35  Cal.  503,  holding  indictment  charging  that  accused  passed  "or"  at- 
tempted to  pass  forged  writing  demurrable;  Blemer  v.  People,  76  111.  265,  hold- 
ing indictment  which  adopts  words  of  statute  is  well-framed  where  "or"  in 
statute  is  used  in  sense  of  "to  wit,"  in  explanation  of  what  precedes. 

Distinguished  in  State  v.  Dyer,  67  Vt.  690,  32  Atl.  814,  holding  indictment 
for  conspiracy  to  prevent  one  who  was  already  employed  "from  obtaining  work 
or  continuing  in  said  work,"  valid. 
Use  of  word  "and"  in  indictments. 

Cited  in  State  v.  ffill,  73  N.  J.  L.  77,  62  Atl.  936,  holding  indictment  charging 
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that  acctised  did  "utter  and  expose"  obscene  pictures  valid  under  statute  making 
it  offense  to  "utter  or  expose"  such  pictures;  Koetting  v.  State,  88  Wis.  502,  GO 
N.  W.  822,  holding  under  indictment  charging  defendant  with  receiving  with 
knowledge  of  bank's  insolvency  money  **on  deposit  and  for  safe  keeping"  it 
insufficient  merely  to  prove  receipt  of  deposit;  Com.  v.  Bums,  9  Gray,  287, 
holding  indictment  for  being  common  seller  of  "intoxicating  liquors  and  mixed 
liquors,  part  of  which  is  intoxicating,"  supported  by  proof  of  three  sales  of 
intoxicating  and  none  of  mixed  liquors. 
"What  are  spirituous  liquors. 

Cited  in  Sarlls  v.  United  States,  152  U.  S.  570,  38  L.  ed.  566,  14  Sup.  Ct. 
Rep.  720;  Re  McDonough,  49  Fed.  360, — holding  lager  beer  neither  "spirituous 
liquors"  nor  "wine"  within  meaning  of  statute  prohibiting  sale  thereof  to 
Indians;  Clifford  v.  State,  29  Wis.  327,  to  point  that  "spirituous  liquors"  ami 
"intoxicating  liquors"  are  not  synonymous  terms;  McDuffie  v.  State,  87  Ga.  087, 
13  S.  E.  596,  holding  "Act  to  prohibit  sale  of  spirituous  liquors"  not  sufficiently 
broad  title  to  cover  prohil'  ion  in  body  of  act  against  sale  of  "intoxicating 
liquors  of  any  kind;"  State  v.  Adams,  51  N.  H.  568,  holding  evidence  of  sales 
of  ale,  porter  and  cider  inadmissible  under  indictment  charging  sale  of 
"spirituous"  liquors;  Allred  v.  State,  89  Ala.  112,  8  So.  56,  holding  it  for  jury 
to  determine  in  prosecution  under  statute  for  selling  "vinous,  spirituous  or  malt 
liquors"  whether  certain  intoxicating  liquor  was  of  class  of  liquors  denounced 
by  statute;  Blankenship  v.  State,  93  Ga.  814,  21  S.  E.  130,  holding  to  same 
effect. 

Cited  in  note  in  20  L.R.A.  645,  on  what  liquors  are  within  statutory  restric- 
tions as  to  sale  of  spirituous  liquors. 

01  AM.  DEC.  478,  COM.  v.  SMITH,  2  GRAY,  510. 
Religious  belief  as  quallflcation  of  witness. 

Cited  in  reference  note  in  14  A.  S.  R.  697,  on  incompetency  of  witnesses  on 
account  of  religious  belief. 

Cited  in  notes  in  92  A.  D.  474,  on  incompetency  of  witness  because  of  re- 
ligious  belief;    42   L.R.A.   554-555-560,   on    religious  belief   as  qualification    of 
witness. 
How  witness's  want  of  religious  belief  may  be  established. 

Cited  in  Com.  v.  Burke,  16  Gray,  33,  holding  that  inquiry  into  religious  belief 
of  witness  either  on  voir  doire  or  upon  cross-examination  is  unauthorized ; 
Searcy  v.  Miller,  57  Iowa,  613,  10  N.  W.  912,  holding  that  want  of  religious 
belief  upon  part  of  witness  cannot  be  established  by  examining  him  upon 
stand. 

Cited  in  reference  note  in  80  A.  D.  400,  on  how  want  of  religious  belief  of 
witness  shown. 

01  AM.  DEC.   480,  TANNAHIIili  v.   TUTTLE,   S   MICH.    104. 
Operation  of  chattel  mortgage  npon  title. 

Cited  in  Vose  v.  Whitney,  7  Mont.  385,  16  Pac.  846,  upon  point  that  upon 
breach  of  condition  in  chattel  mortgage  title  vests  in  mortgagee;  Thurber  v. 
Jewett,  3  Mich.  295,  to  point  that  if  condition  in  chattel  mortgage  be  not  per- 
formed whole  title  vests  absolutely  at  law  in  mortgagee;   Everett  v.  Buchanan, 

2  Dak.  249,  8  N.  W.  31,  to  point  that  chattel  mortgage  vests  title  in  mortgagee 
aubject  to   being  divested   on   compliance   with   mortgage's   conditions;    Bryant 
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V.  Carson  River  Lumbering  Co.  3  Nev.  313,  93  A.  D.  403,  holding  that  mortgagee 
may,  after  breach  of  condition  and  upon  due  notice,  sell  mortgaged  chattel; 
Heyland  v.  Badger,  35  Cal.  404,  to  point  that  in  absence  of  stipulation  to  con- 
trary mortgagee  is  entitled  to  immediate  possession  a'}  against  mortgagor; 
Flanders  v.  Chamberlain,  24  Mich.  306,  holding  that  mortgagor  of  chattel  may 
within  reasonable  time  maintain  equitable  action  to  redeem  after  condition 
broken  and  after  mortgagee  has  taken  possession. 

Cited  in  reference  notes  in  46  A.  D.  446,  on  right  of  mortgagee  of  property  to 
immediate  possession;  88  A.  D.  148,  on  nature  of  chattel  mortgage;  5  A.  S.  R. 
826,  on  transfer  of  legal  title  by  chattel  mortgage;  6  A.  S.  R.  290,  on  rights  of 
chattel  mortgagee  when  condition  in  mortgage  is  broken;  42  A.  S.  R.  705,  on 
effect  of  chattel  mortgages  upon  title. 

Cited  in  notes  in  65  A.  D.  301,  on  legal  title  to  chattel  mortgage  passing  con- 
ditionally to  mortgagee;  88  A.  D.  675,  on  mortgagee's  and  mortgagor's  re- 
spective rights  in  chattels  mortgaged. 

Modified  in  Wineman  v.  Fisher  Electrical  Mfg.  Co.  118  Mich.  636,  77  N.  W. 
245,  holding  that  chattel  mortgage  does  not  transfer  legal  title. 

Disapproved  in  Pinch  v.  Willard,  108  Mich.  204,  66  N.  W.  42,  holding  that 
bill  of  sale,  absolute  in  form,  but  in  fact  a  chattel  mortgage,  does  not  pass 
title;    Gardner   v.  Matteson,   38  Mich.   200,  upon   point  that  chattel   mortgage 
operates  as  absolute  transfer  of  title  and  that  debt  is  thereby  paid. 
Right  to  levy  on  chattel  mortgagor's  interest. 

Cited  in  Eggleston  v.  Mundy,  4  Mich.  295,  holding  that  levy  cannot  be  made 
on  mortgaged  personalty  in  possession  of  mortgagor  unless  mortgage  contain 
express  stipulation  giving  him  possession  for  definite  period;  Bacon  v.  Kimmel, 
14  Mich.  201,  holding  that  chattel  in  possession  of  mortgagee  cannot  be  attached 
as  property  of  mortgagor  after  time  for  payment  has  expired  and  mortgage  has 
become  absolute;  Gay  v.  Bidwell,  7  Mich.  519  (dissenting  opinion )»  upon 
points  that  mortgagee  is  entitled  to  possession  of  mortgaged  chattel  and  that 
mortgagor  has  no  right  therein  which  can  be  sold  on  execution;  Shapard  v. 
Hynes,  62  L.R.A.  675,  45  C.  C.  A.  271,  104  Fed.  449,  holding  that  seizing  mort- 
^-gaged  property  in  possession  of  mortgagee's  agent  to  recover  mortgagor's  debt  and 
■proceeding  to  sell  enough  to  make  debt  after  notice  of  mortgagee's  rights 
;amount  to  conversion  whether  enough  remain  to  satisfy  mortgage  or  not. 

Cited  in  reference  notes  in  77  A.  D.  466,  on  liability  of  property  covered  by 
cliattel  mortgage  to  execution  or  attachment  against  mortgagor;  17  A.  S.  R. 
865,  on  chattel  mortgagor's  interest  as  subject  to  execution  sale;  50  A.  S.  R. 
307,  on  levy  of  execution  on  mortgaged  personal  property. 

Distinguished  in  Cary  v.  Hewitt,  26  Mich.  228,  holding  that  statute  changed 
arule  that  execution  levied  on  mortgaged  chattel  where  mortgage  remained  un- 
paid at  maturity  was  void. 
Mortgagee's  riglit  of  action  for  unlawful  interference  with  chattels. 

Cited  in  reference  notes  in  74  A.  D.  476;  6  A.  S.  R.  754, — on  mortgagee's  right 
of   action   for  unlawful   interference  with   mortgaged   chattels. 

Cited  in  note  in  36  A.  D.  590,  on  mortgagee's  right  against  officer  seizing 
mortgaged  property  under  fi.  fa.  against  mortgagor. 
IVhat  are  fraudulent  conveyances. 

Cited  in  Bindley  v.  Martin  Bros.  28  W.  Va.  773,  holding  it  for  jury  to  de- 
■termine  whether  sale  was  fraudulent  where  vendor  retained  possession;  Heisch 
V.  Bell,  11  N.  M.   523,   70  Pac.  572,  holding  that  debtor  may  dispose  of  his 
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exempt  property  at  will;  Hickman  v.  Perrin,  6  Coldw.  136,  holding  mortgage  of 
stock-in-trade,  not  necessarily  fraudulent  because  it  provided  for  mortgagor's 
retaining    possession    and    continuing    business. 

Cited  in   reference  notes  in  68  A.  D.  662,  on  validity  and  effect  of  chattel 
mortgages;  75  A.  D.  144,  on  validity  of  chattel  mortgage  without  delivery  of 
property. 
Validity  of  attachment  proceeding  begun  under  defective  aflSdavit. 

Cited  in  Borland  v.  Kingsbury,  65  Mich.  59,  31  N.  W.  620,  holding  attachment 
proceedings  begun  under  defective  affidavit  null  and  void. 

61  AM.  DEC.  491,  PEOPLF  EX  REIi.  LAKE  v.  HIGGINS,  8  MICH.  23S. 
When  initial  letter  off  Christian  name  may  he  used  in  writing  signa- 
ture. 

Cited  in  reference  notes  in  97  A.  D.  158,  on  use  of  initials  in  ballot;  14  A,  S. 
R.  235,  on  irregularities  in  spelling,  initials,  etc.,  on  ballot 

Distinguished  in  Rice  v.  People,  15  Mich.  9,  holding  it  sufficient  for  county 
clerk  before  whom  information  is  sworn,  to,  to  give  initial  only  of  his  Christian 
name  in  signing  jurat. 
Throwing  out  ballot  for  mistake  or  error  in  name  of  candidate. 

Cited  in  Ott  v.  Brissette,  137  Mich.  717,  100  N.  W.  906,  holding  that  where 
name  of  Christian  Ott  is  erroneously  printed  on  ballot  as  O.  H.  Christian  votes 
cast  as  for  latter  cannot  be  counted  for  former;  People  ex  rel.  Tobey  v.  McNeal, 
63  Mich.  294,  29  N.  W.  728,  holding  parol  evidence  to  show  that  ballot  was 
intended  for  Samuel  Tobey  instead  of  Samuel  Toley  inadmissible;  People  ex 
rel.  Williams  v.  Cicott,  16  Mich.  283,  97  A.  D.  141,  holding  that  ballots  con- 
taining only  initials  of  candidate's  Christian  name  cannot  be  counted;  Clark  v. 
Board  of  Examiners,  126  Mass.  282,  holding  that  mandamus  will  not  lie  to 
compel  board  of  examiners  to  count  ballots  containing  initial  letter  only  of 
Christian  name  of  candidate  with  other  ballots  containing  his  full  name. 

Disapproved  in  People  ex  rel.  Tobey  v.  McNeal,  63  Mich.  294,  29  N.  W.  728, 
upon  point  that  ballots  containing  only  initials  of  candidate's  Christian  name 
cannot  be  counted. 
Validity  of  elections. 

Cited  in  People  ex  rel.  Hartwick  v.  Avery,  102  Mich.  572,  61  N.  W.  4,  holding 
election  not  void  though  proper  notices  in  nature  of  instructions  to  voters  were 
not  posted;  State  ex  rel.  Bates  v.  Thayer,  31  Neb.  82,  47  N.  W.  704,  holding 
provision  of  law  requiring  governor  to  issue  thirty  days  before  election  his 
proclamation  therefor  merely  directory;  Averyt  v.  Williams,  8  Ariz.  355,  76  Pac. 
463,  holding  same  of  requirement  as  to  preservation  of  ballots;  Fowler  v. 
State,  68  Tex.  30,  3  S.  W.  255,  holding  same  of  requirements  respecting  method 
of  making  up  and  transmitting  of  returns;  Pradat  v.  Ramsey,  47  Miss.  24, 
holding  election  valid  though  ballot-box  was  not  locked  and  sealed  as  statute 
required. 

Admissibility  off  ballots  in  evidence. 

Cited  in  O'Gorman  v.  Richter,  31  Minn.  25,  16  N.  W.  416,  holding  ballots  not 
enveloped  and  sealed  as  required  by  statute  regulating  preservation  of  ballots 
admissible  as  evidence  in  election  contest  if  shown  to  have  been  kept  in  same 
condition  as  when  counted;  Andrews  v.  Probate  Judge,  74  Mich.  278,  41  N.  W. 
923,  holding  that  while  ballots  cast  by  voters  constitute  best  and  primary  evi- 
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dence  of  their  choice  one  is  not  prevented  from  showing  that  ballots  were 
tampered  with  after  result  was  declared;  People  ex  rel.  Dailey  v.  Livingston, 
79  N.  Y.  279,  holding  ballots  which  have  been  kept  undisturbed  admissible  as 
evidence  though  canvassers  failed  to  seal  them  up  as  law  required. 

Cited  in  reference  note  in  78  A.  D.  192,  on  determining  intention  of  voter 
from  ballot. 
ConcluslTeness  of  certificate  of  election. 

Cited  in  reference  note  in  53  A.  D.  73,  on  conclusiveness  of  certificate  of 
election. 

61  AM.  DEC.  494,  ST.  MARTIN  y.  DESNOYER,  1  MINN.  15fi,  GUj.  131. 
Words  actionable  per  se. 

Cited  in  McCarty  v.  Barrett,  12  Minn.  494,  Gil.  398,  to  point  that  words  to 
be  actionable  in  themselves,  must  charge  indictable  offense;  West  v.  Hanraliaii, 
28  Minn.  386,  10  N.  W.  416,  holding  words  which  import  a  charge  of  commission 
of  indictable  felony  actionable  per  se;  Pett-Morgan  v.  Kennedy,  62  Minn.  3-1 S, 
64  A.  S.  R.  647,  30  L.R.A.  621,  64  N.  W.  912,  holding  words  charging  one  wit:i 
habitual  drunkenness,  a  crime  punishable  by  indictment,  actionable  per  se. 

Cited  in  reference  notes  in  66  A.  D.  91,  on  words  actionable  per  se  as  imputing 
crime;  82  A.  D.  63,  as  to  when  words  deflecting  on  another  are  actionable  per 
se;  83  A.  D.  626,  on  words  slanderous  per  se;  91  A.  D.  402,  on  actionability  per 
se  of  words  spoken  or  written  concerning  another;  71  A.  D.  220;  96  A.  D.  284, — 
on  words  imputing  crime  as  actionable  per  se;  28  A.  S.  R.  245,  on  words  action- 
able per  se. 

Cited  in  notes  in  12  A.  D.  41,  on  actionability  of  words  imputing  crime; 
21  A.  S.  R.  306,  on  words  actionable  per  se. 
Function  of  Jury  in  actions  for  slander. 

Cited  in  Jamigan  v.  Fleming,  43  Miss.  710,  5  A.  R.  614,  holding  that  in  ac- 
tions for  slander  questions  concerning  malice,  justification  and  the  like  are  for 
jury  under  proper  instructions  from  court. 

Cited  in  reference  note  in  96  A.  D.  286,  on  intent  with  which  words,  alleged 
to  be  slanderous,  were  spoken  as  question  for  jury. 
Validity  of  * 'average"  verdicts. 

Cited  in  Orange  Belt  R.  Co.  v.  Craver,  32  Fla.  28,  13  So.  444,  refusing  to 
vacate  verdict  where  jury  averaged  the  amount  each  was  in  favor  of  giving  but 
after  further  discussion  altered  such  average;  Marquette,  H.  &  O.  R.  Co.  v. 
Probate  Judge,  53  Mich.  217,  18  N.  W.  788,  sustaining  award  of  damages  in 
condemnation  proceedings  where  commissioners,  after  each  had  stated  amount 
he  would  give,  struck  an  average. 
Validity  of  gambling  verdict. 

Cited  in  reference  notes  in  90  A.  D.  390,  as  to  validity  of  gambling  verdict; 
35  A.  S.  R.  185;  40  A.  S.  R.  459,--on  validity  of  chance  verdicto. 

Cited  in  notes  in  36  A.  D.  260,  on  misconduct  of  jurors  in  mode  of  arriving 
at  verdict  as  ground  for  new  trial;   11  L.R.A.  706,  on  validity  of  chance  ver- 
dicts. 
Right  of  jurors  to  support  or  impeach  their  verdict. 

Cited  in  Territory  v.  Taylor,  1  Dak.  479  Appx.  holding  affidavits  of  jurors 
inadmissible  to  impeach  their  verdict;  Knowlton  v.  McMahon,  13  Minn.  386, 
Gil.  358,  52  A.  D.  649,  holding  affidavits  of  jurors  or  of  persons  as  to  state- 
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inents  made  by  jurors  inadmissible  to  impeach  their  verdict  on  ground  that 
officer  having  them  in  charge  improperly  influenced  it;  State  v.  Lentz,  45  Minn. 
177,  47  N.  W.  720,  holding  affidavits  of  jurors  to  show  that  newspaper  accounts 
of  case  were  read  in  jury-room  and  that  verdict  was  reached  in  reliance  upon 
statement  of  juror  as  to  what  judge  had  told  him,  inadmissible  to  impeach  their 
verdict. 

Cited  in  reference  notes  in  64  A.  D.  329,  on  affidavits  of  jurors  to  support 
their  verdict;  39  A,  S.  R.  501;  .40  A.  S.  R.  459, — on  juror's  affidavit  to  impeach 
Terdict. 

Cited  in  notes  in  24  A.  D.  478,  on  affidavits  of  jurors  to  impeach  their  verdict; 
5  KR.A.  525,  on  right  of  jurors  to  impeach  their  verdict. 
AflBdavits  of  Uiird  persons  to  impeach  verdict. 

Cited  in,  reference  note  in  97  A.  D.  239,  on  affidavits  of  third  persons  of  juror's 
declarations  to  show  misconduct  of  jury. 
Kiglit  nnd  duty  of  court  to  stop  improper  comments  of  counsel. 

Cited  in  reference  note  in  1  A.  S.  R.  368,  on  right  and  duty  of  court  to  stop 
improper  comments  of  counsel. 
Time  for  objections. 

Cited  in  Kumler  v.  Ferguson,  22  Minn.  117,  holding  that  no  point  can  be 
raised  in  appellate  court  where  no  exception  was  taken  to  exclusion  of  evidence 
which  had  been  received,  under  objection,  subject  to  be  stricken  out;  Nininger 
-v.  Knox,  8  Minn.  140,  Gil.  110,  holding  that  where  counsel  misleads  jury  as  to 
ground  upon  which  evidence  is  received,  opponent  must,  if  he  desires  to  object, 
object  then  and  there. 

"What  verdicts  are  excessive. 

Cited  in  Beaulieu  v.  Parsons,  2  Minn.  37,  Gil.  26,  holding  that  verdict  will 
not  be  vacated  on  ground  of  excessiveness  of  damages  unless  it  be  manifest  that 
jury  were  swayed  by  prejudice,  partiality,  passion  or  corruption;  St.  Paul  v. 
Kuby,  8  Minn.  154,  Gil.  125,  applying  same  principle  to  verdict  returned  by 
referee  in  action  by  parent  for  injuries  to  his  child;  Shumacher  v.  St.  Louis  & 
S.  F.  R.  Co.  39  Fed.  174,  sustaining  verdict  for  $8,000  where  one  was  injured 
in  being  run  over  by  defendant's  car,  necessitating  amputation  of  his  leg. 

Cited  in  refccnee  notes  in  C2  A.  D.  689,  on  right  to  new  trial  for  excessive 
^damages ;  74  A.  D.  790 ;  97  A.  D.  288, — on  when  verdict  will  be  disturbed  on 
ground  of  excessive  damages;  74  A.  D.  469;  85  A.  D.  381;  2  A.  S.  R.  40, — on 
netting  aside  verdict  for  excessive  damages. 

Cited  in  note  in  8  E.  R.  C.  460,  on  excessive  damages  as  ground  for  new  trial. 

«!   AM.  DEC.   500,  CURRIE  v.  STEWART,   27   MISS.   52. 
Proceedings  on  sale  of  decedent's  land. 

Cited  in  Root  v.  McFerrin,  37  Miss.  17,  75  A-  D.  49,  holding  it  essential  con- 
dition to  power  of  probate  court  to  order  sale  of  land  that  jurisdictional  facts 
be  judiciously  ascertained  of  record;  Kempe  v.  Pintard,  32  Miss.  324,  holding 
administrator's  sale  void  where  proceedings  failed  to  show  that  citations  were 
«et  up  in  three  most  public  places  in  county  as  required  by  law;  Haynes  v. 
Meeks,  20  Cal.  288,  holding  that  authority  of  probate  court  to  order  sale  of  in- 
testate's realty  can  be  exercised  only  in  cases  specially  designated  by  statute; 
Clay  V.  Field,  115  U.  S.  260,  29  L.  ed.  375,  6  Sup.  Ct.  Rep.  36,  to  point  that  sale 
by  administrator  who  never  gave  bond  to  account  for  proceeds  thereof- is  void 
-as  against  heirs. 
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Cited  in  reference  notes  in  79  A.  D.  655,  on  necessity  for  strict  compliance 
with  statute  authorizing  sale  of  decedent's  land;  74  A.  S.  R.  356,  on  sales  by 
executors  and  administrators. 

Cited  in  note  in  79  A.  S.  K.  82,  on  causes  for  which  legislature  may  authorize 
sale  of  real  property  of  decedents. 

61  AM.  DEC.  503,  SCOTT  v.  NICHOIiS,  27  MISS.  94. 
Matters  triable  by  jury. 

Cited  in  Isom  v.  Mississippi  C.  R.  Co.  36  Miss.  300,  holding  that  upon  ap- 
peal to  circuit  court  by  owner  from  inquest  of  jury  assessing  his  damages  for 
railroad  company's  use  of  his  land,  either  party  may  demand  that  questions  of 
fact  be  tried  by  jury. 

Cited  in  reference  note  in  73  A.  D.  680,  on  necessity  of  leaving  .all  issues 
of  fact  to  jury. 

When  limitations  begin  to  run. 

Cited  in  Pollock  v.  Wright,  15  S.  D.  134,  87  N.  W.  584,  holding  that  limi- 
tations accrue  against  person  claiming  right  of  subrogation  from  time  pay- 
ment, upon  which  he  relies,  is  made;  Magee  v.  Leggett,  48  Miss.  139;  Fullerton 
V.  Bailey,  17  Utah,  85,  53  Pac.  1020, — to  point  that  at  law  limitations  accrue 
against  surety  from  time  he  makes  payment;  Bushnell  v.  Bushnell,  77  Wis. 
435,  9  L.R.A.  411,  46  N.  W.  422,  holding  limitations  to  right  of  action  of 
surety,  who  makes  partial  payments  against  his  co-surety  for  contribution, 
accrue  as  to  such  payments  from  time  he  pays  creditor  more  than  his  pro- 
portion of  the  debt,  citing  annotation  also  on  this  point;  Burrus  v.  Cook,  117 
Mo.  App.  385,  93  S.  W.  888  (dissenting  opinion),  on  right  to  apply  different 
period  of  limitation  in  equity  than  at  law,  to  action  by  paying  surety. 

Cited  in  reference  notes  in  91  A.  D.  115,  on  statute  of  limitations  in  actions 
between  sureties;  94  A.  D.  323,  as  to  when  statute  of  limitations  runs  against 
surety;  59  A.  S.  R.  851,  on  limitation  of  action  against  surety;  71  A.  S.  713, 
on  running  of  limitations  against  right  of  sureties  to  be  subrogated;  77  A.  S. 
R.  843,  on  limitation  by  lapse  of  time  of  right  to  be  subrogated;  87  A.  S.  R.  118, 
as  to  when  limitations  begin  to  run  against  surety  paying  principal's  debt. 
Riglits  and  liabilities  off  sureties. 

Cited  in  reference  note  in  84  A.  D.  607,  on  liability  of  sureties  on  sheriff** 
bond  for  seizure  of  exempt  property. 

Cited  in  note  in  21  E.  R.  C.  635,  as  to  when  cosurety's  right  to  contribution 
attaches. 
Right  to  Jury  trial. 

Cited  in  reference  notes  in  79  A.  D.  631,  on  when  trial  by  jury  may  be  dis- 
pensed with;  22  A.  R.  291,  on  right  to  jury  trial;  9  A.  S.  R.  570,  on  right  to 
jury  trial  in  criminal  case;   50  A.  S.  R.  214,  on  right  to  jury  trial  in  civil 
cases. 
Instructions  expressing  opinion  as  to  eyidence. 

Cited  in  note  in  77  A.  D.  502,  on  right  of  court  in  charging  jury  to  express 
opinions  as  to  what  has  been  proved. 

61   AM.  DEC.  508,  WILIilAMS  v.  CAMMACK,  27  MISS.  209. 
Taxing  power. 

Cited  in   Crawford  v.   Linn  County,  11  Or.  482,  5  Pac.   738,   in  sustaining 
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mortgage  tax  Irw,  to  point  that  courts  will  not  interfere  though  legislature 
in  using  its  power  to  tax  violate  principles  of  natural  justice;  Martin  v.  Dix, 
62  Miss.  53,  24  A.  R.  661,  holding  it  competent  for  legislature  to  extend  taxable 
limits  of  city  so  as  to  embrace  property  having  no  advantages  of  city  property; 
Griffin  v.  Dogan,  48  Miss.  11,  holding  that  selling  property  for  non-payment  of 
taxes  is  not  appropriating  private  property  for  public  use  within  meaning  of 
constitutional  provision  in  respect  thereto;  Coulson  v.  Harris,  43  Miss.  728 
(dissenting  opinion),  upon  right  of  equity  to  interfere  to  enjoin  wrongful 
collection  of  taxes. 

Cited  in  reference  notes  in  59  A.  D.  789,  on  power  of  legislature  to  control 
taxation;  67  A.  D.  296,  on  effect  of  provision  prohibiting  taking  private  prop- 
erty for  public  use  on  taxing  power;  67  A.  D.  296,  on  right  of  legislature  to  tax 
particular  city  for  local  improvement;  73  A.  D.  380,  on  power  of  legislature 
as  to  taxation;  73  A.  D.  522,  on  assessments  for  local  improvements  as  exer- 
cise of  taxing  power;  73  A.  D.  706,  on  limitation  of  power  of  legislature  in 
reference  to  taxation;  19  A.  S.  R.  402,  on  power  of  taxation. 

Cited  in  notes  in  1  L.R.A.  758,  on  equality  and  uniformity  of  taxation;  3 
L.R.A.  472,  on  constitutionality  of  tax  on  local  district  for  local  improve- 
ments. 

Ijocal  assessments  for  local  improvements. 

Cited  in  Palmyra  v.  Morton,  25  Mo.  593,  holding  it  competent  for  town 
to  require  property  owners  to  bear  cost  of  paving  street  in  front  of  their 
property;  Martin  v.  Tyler,  4  N.  D.  278,  25  L.  R.A.  838,  60  N.  W.  392,  to 
point  that  drainage  legislation  may  designate  localities  which  are  to  be 
benefited  thereby  and  to  bear  burdens  thereof;  Daily  v.  Swope,  47  Miss.  307, 
holding  that  expense  of  protecting  lowlands  from  overflow  may  be  met  by 
taxes  collected  within  specified  district;  Daily  v.  Swope,  47  Miss.  367,  sus- 
taining statute  imposing  taxes  on  land  within  defined  district  to  raise  cost  of 
public  improvement  the  rate  varying  according  to  land's  situation  and  state 
of  cultivation;  Winona  &  St.  P.  R.  Co.  v.  Watertown,  1  S.  D.  46,  44  N.  W. 
1072,  holding  that  railroad  company's  exemption  from  "alj  taxation"  does  not 
include  special  assessments  for  street  improvements;  State  ex  rel.  Abbott  v. 
Dodge  County,  8  Neb.  124,  30  A.  R.  819,  holding  that  constitutional  provision 
empowering  legislature  to  "vest  .  .  .  cities,  towns  and  villages  with  power 
to  make  local  improvements  by  special  assessments  or  by  taxation  of  property 
benefited"  does  not  prohibit  it  from  conferring  such  power  upon  other  municipal 
corporations  than  those  designated;  Alcorn  v.  Hamer,  38  Miss.  653,  holding  it 
competent  for  legislature  to  impose  local  taxation  upon  district  specially  created 
by  it  for  that  purpose. 

Cited  in  notes  in  6  L.R.A.  802,  on  reassessment  of  special  assessment  for 
local   improvement;    13  L.R.A.  533,  534,  on  essentials  in  local  taxation. 

Distinguished  in  Clayton  v.  Lafargue,  23  Ark.  137,  holding  that  bill  to  en- 
join collection  of  taxes  assessed  under   levee  act  upon   lands  subject  to  over- 
flow cannot  be  maintained  on  ground  that   assessment  was  erroneously  made 
because   complainant's  land  would  not  be  benefited. 
—  According  to  frontage. 

Cited  in  Emery  v.  San  Francisco  Gas  Co.  28  Cal.  346,  holding  assessing 
property  to  defray  expense  of  grading  street  in  proportion  to  such  property's 
frontage  thereon  a  valid  exercise  of  taxing  power;  Rolph  v.  Fargo,  7  N.  D. 
640,  42  L.R.A.  646,  76  N.  W.  242,  holding  it  competent  for  legislature  to  pro- 
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vide  that  whole  expense  of  paving  street  shall  be  assessed  against  abuttiii.c 
property  in  proportion  to  frontage. 

—  According  to  benedta. 

Cited  in  Birmingham  y.  Klein,  89  Ala.  461,  8  L.R.A.  369,  7  So.  386,  holding 
local  assessment  against  property  to  pay  for  pavements  constructed  along  its 
front  to  be  apportioned  with  reference  to  accruing  benefits  not  a  tax;  Law  v. 
Madison,  S.  &  G.  Tump.  Co.  30  Ind.  77,  sustaining  statute  authorizing  ns 
aessment  of  all  lands  within  limited  distance  of  road  to  extent  of  benefits 
received  from  improvement  thereof;  Alcorn  v.  Hamer,  38  Miss.  652,  holding 
statute,  taxing  inhabitants  of  district  in  proportion  to  benefits  supposed  to 
accrue  to  them  from  public  improvement  made  therein,  valid  though  it  operate 
unequally  upon  different  sections  of  district. 

Cited  in  reference  notes  in  64  A.  D.  673,  oq  assessments  for  public  improve- 
ments according  to  benefits  conferred;  67  A.  D.  296,  on  assessment  for  street 
improvement  according  to  benefits;  73  A.  D.  522,  on  assessments  for  local  im- 
provements according  to  benefits. 

—  According  to  quantity  or  value  of  land  benefited. 

Cited  in  Re  Madera  Irrig.  Dist.  Bonds,  92  Cal.  296,  27  A.  S.  R.  106,  14 
L.R.A.  755,  28  Pac.  272,  holding  assessments  according  to  value  of  land  and 
not  according  to  amount  of  benefits  received  by  each  parcel  which  is  to  pay  for 
public  improvement,  valid;  Thomas  v.  Gain,  35  Mich.  155,  24  A.  R.  535,  hold- 
ing sewer  assessments  levied  upon  lands  in  proportion  to  their  superficial  area 
without  regard  to  actual  or  probable  benefits  void. 
£xtent  of  power  of  legislature  generally. 

Cited  in  Nugent  v.  Jackson,  72  Miss.  1040,  18  So.  493,  to  point  that  statute 
is  not  to  be  declared  void  because  it  may  work  individual  hardship;  Re  Madera 
Irrig.  Dist.  Bonds,  92  Cal.  296,  27  A.  S.  R.  106,  14  L.R.A.  765,  28  Pac  272, 
holding  it  competent  for  legislature  to  provide  for  irrigation  of  any  landa  in 
particular  section  of  state;  Stansell  v.  Levee  Board,  13  Fed.  846,  to  point 
that  levee  legislation  of  Mississippi  was  held  valid  by  courts  thereof;  Ah  Lim  v. 
Territory,  1  Wash.  156,  9  L.R.A.  395,  24  Pac.  588,  sustaining  statute  making 
it  a  misdemeanor  to  smoke  or  inhale  opium;  Leavenworth  County  v.  Miller, 
7  Kan.  479,  12  A.  R.  425,  sustaining  statutes  authorizing  cities  and  counties 
to  subscribe  for  stock  in  railroad  companies  and  to  issue  bonds  in  pa3mient 
thereof;  Newby  v.  Platte  County,  25  Mo.  258,  sustaining  statute  providing; 
that  in  assessing  damages  for  property  taken  for  road  purposes  commissioners 
shall  consider  advantages  as  well  as  disadvantages  to  owners  thereof;  Hortun 
V.  Newport,  27  R.  L  283,  1  L.R.A.(N.S.)  512,  61  Atl.  759,  8  A.  A  E.  Ann. 
Cas.  1097,  holding  that  legislature  may  require  municipalities  to  pay  salaries 
of  local  police  ofiicers,  though  they  be  state  officers  and  appointed  under  its 
authority. 

—  In  delegating  its  law  making  functions. 

Cited  in  Owen  v.  Baer,  154  Mo.  434,  56  S.  W.  644,  to  point  that  question 
whether  or  not  laws  of  local  application  shall  be  enforced  may  be  left  to  vote 
of  particular  locality;  Alcorn  v.  Hamer,  38  Miss.  653,  holding  act  complete  in 
itself,  valid  though  execution  of  some  of  its  provisions  depends  upon  result 
of  vote  of  district  to  be  affected  by  it;  Nugent  v.  Jackson,  72  Miss.  100,  18  &». 
493,  holding  it  competent  for  legislature  to  invest  local  authorities  with  dis- 
cretion of  judging  as  to  necessity  for  public  improvements  and  to  authorize 
levying  and  apportioning  of  charge  therefor;   San  Antonio  v.   Jones,   28   Tex. 
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19,  holding  it  oompetent  for  legislature  to  provide  that  authority  given  to 
public  authorities  to  subscribe  to  railroad  bonds  shall  not  be  exercised  unless 
voters  approve  subscription;  Barnes  v.  Pike  Coun<y,  61  Miss.  306,  sustaining 
act  submitting  to  voters  question  of  removal  of  county  seat  to  either  of  two 
places;  Yazoo  City  v.  Lightcap,  82  Miss.  148,  33  So.  949,  upon  question  of 
legislature's  right  to  delegate  its  legislative  power. 

Cited  in  reference  notes  in  63  A.  S.  R.  331,  on  constitutionality  of  act  which 
depends  upon  subsequent  vote  of  people;  63  A.  D.  618,  on  constitutionality  of 
acts  submitting  to  people  whether  or  not  they  shall  take  effect. 

Cited  in  note  in  1  L.R.A.  87,  on  local  option  laws. 
<— In  granting  special  privileges. 

Cited  in  Smoot  v.  People's  Perpetual  Loan  &  Bldg.  Asso.  96  Va,  686,  41 
L.R.A.  689,  29  S.  E.  746,  sustaining  statute  relieving  from  imputation  of  usury  all 
contracts  made  by  a  building  and  loan  association  under  charter  of  doubtful 
validity;  Thigpen  v.  Mississippi  C.  R.  Co.  32  Miss.  347,  holding  statute  pro- 
-viding  that  in  actions  by  railroad  companies  for  instalments  of  stock  it  shall 
not  be  necessary  to  prove  subscription  to  have  been  made  Unless  defendant 
<leny  it  in  a  sworn  plea  not  void  as  conferring  special  privileges;  Barbour  v. 
Louisville  Bd.  of  Trade,  82  Ky.  646  (dissenting  opinion),  upon  validity  of 
statute  exempting  property  of  board  of  trade  from  taxation. 
Admissibility  of  extrinsic  evidence  to  supply  record  or  omission  therein. 

Cited  in  Re  Williams,  102  Cal.  70,  41  A.  S.  R.  163,  36  Pac.  407,  holding 
parol  evidence  admissible  to  prove  residence  of  petititioners  in  adoption  pro- 
ceedings where  order  of  adoption  was  silent  in  respect  thereto;  Turner  v. 
Thomas,  77  Miss.  864,  28  So.  803,  holding  that  existence  and  contents  of  record 
of  proceedings  of  board  of  supervisors  may,  where  such  record  has  been  lost, 
he  proved  aliunde;  Morris  v.  Dooley,  69  Ark.  483  (dissenting  opinion),  upon 
admissibility  of  parol  evidence  to  supply  defect  in  record  of  probate  court; 
Beaudrias  v.  Hogan,  16  App.  Div.  38,  44  N.  Y.  Supp.  786,  upon  point  whether 
jurisdictional  facts  not  appearing  in  record  may  be  shown  aliunde. 

Cited  in  reference  notes  in  66  A.  D.  70;  86  A.  D.  282, — on  right  to  show 
aliunde  jurisdictional  facts  not  appearing  on  record. 

Cited  in  notes  in  20  A.  S.  R.  621,  on  evidence  aliunde  to  show  jurisdiction; 
39  A.  S.  R  216,  on  validity  of  adoption  when  questioned  in  collateral  pro- 
ceedings. 

Implied  powers  off  agents. 

Cited  in  Louisville,  E.  &  St.  L.  R.  Co.  v.  McVay,  98  Ind.  391,  49  A.  R.  770, 
holding   "road-master"   upon    railroad    not   impliedly    authorized   to   make    con- 
tract with  third  party  for  nursing  person  injured  upon  line  of  railway. 
i*rocedure  in  respect  to  calling  off  special  term  off  court. 

Cited   in    Ex   parte   Xeil,   90   Miss.   618,   43   So.   616,   holding   proceedings  of 
special  term  of  circuit  court  valid  though  clerk  failed  to  enter  upon  minutes 
order  calling  such  term. 
Validity  off  bonds  issued  in  disregard  off  injunction. 

Distinguished   in  Carroll  County  v.   Smith,   111   U.  S.  666,  28  L.  ed.  617,  4 
Sup.   Ct.  Rep.   639,  holding  bona  fide  holder  of  municipal  bonds  not  estopped 
from  asserting  title  to  them  though  they  were  issued  after  injunction  had  been 
granted  against  their  issuance. 
Injunction  against  tax  sale. 

Cited  in  reference  note  in  63  A.  D.  86,  on  injunction  against  tax  sale. 
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What  constitutes  taking  of  private  property  for  public  use. 

Cited  in  reference  note  in  73  A.  D.  522^  as  to  what  constitutes  taking  of 
private  property  for  public  use. 
Collateral  attack  upon  Judgments. 

Cited  in  note  in  23  A.  S.  R.  114,  on  collateral  attacks  upon  judgments. 

61  AM.  DEC.  520,  ROBERTSON  v.  CRANE,  27  MISS.  S62. 
Objections  to  authority  of  agent  making  demand. 

Cited  in  Isenhour  v.  Barton  County,  190  Mo.  163,  88  S.  W.  759  (dissenting 
opinion),  upon  point  that  one  cannot  subsequently  object  to  authority  of  agent 
making  demand  if  he  placed  his  refusal  to  comply  therewith  on  other  grounds. 

61  AM.  DEO.  522,  JOHNSON  v.  JACKSON,  27  MISS.  498. 
Rescission  of  contracts. 

Cited  in  Curtis  v.  Brannon,  98  Tenn.  153,  69  L.R.A.  760,  38  S.  W.  1073, 
to  point  that  in  nuitters  of  rescission  and  in  all  relief  akin  thereto  equity  will 
endeavor  to  place  parties  in  statu  quo. 

Cited  in  reference  note  in  67  A.  D.  130,  on  necessity  for  restoration  of  statn 
quo  on  rescission  of  contract. 

Cited  in  note  in  30  L.R.A.  44,  on  duty  to  place  other  party  in  statu  quo  on 
rescission. 
—  By  vendor. 

Cited  in  Walton  v.  Wilson,  30  Miss.  676,  holding  that  vendor  in  l)ond  for 
conveyance  cannot  upon  vendee's  failure  to  make  payment,  as  agreed,  put  end 
to  contract  without  making  valid  offer  to  perform  his  part  of  contract;  Moak 
V.  Bryant,  51  Miss.  560,  to  same  point;  Klyoe  v.  Broyles,  37  Miss.  524,  holding 
that  before  vendee  in  bond  for  conveyance  can  be  placed  in  default,  vendor  must 
affirmatively  tender  deed  and  demand  payment;  Frink  v.  Thomas,  20  Or.  265, 
12  L.R.A.  239,  25  Pac.  717,  holding  to  same  effect;  Jones  v.  Loggins,  37  Miss. 
546,  holding  that  vendor  cannot,  without  offer  to  perform  on  his  part,  rescind 
contract  whereby  he  agreed  to  convey  land  if  vendee  complied  "promptly** 
with  his  contract;  Murphy  v.  Lockwood,  21  111.  611,  holding  that  before  vendor 
can  rescind  contract  for  sale  of  land  because  of  vendee's  default  he  must  offer 
to  return  notes  and  purchase  money  received  from  vendee;  Harrington  v.  Pinson, 
30  Miss.  30,  to  same  effect. 
Wliat  essential  in  action  for  purchase  price  of  land. 

Cited  in  reference  note  in  64  A.  D.  637,  on  showing  offer  to  convey  premises 
in  action  for  purchase  price  of  land  agreed  to  be  conveyed. 
Nature  of  lien  arising  in  favor  of  purchase  money  notes. 

Cited  in  Francis  v.  Wills,  2  Colo.  660  (dissenting  opinion),  upon  point  that 
if  upon  sale  of  land  only  bond  of  conveyance  be  given  and  notes  for  purchase 
price  be  given  by  vendee,  lien  arising  in  favor  of  notes  passes  with  them  to  one 
to  whom  they  are  assigned. 

61  AM.  DEC.  524,  HODGE  v.  MITCHEIili,  27  MISS.  560. 
Execution  as  affected  by  death  of  party  thereto. 

Cited  in  Hughes  v.  Wilkinson,  37  Miss.  482,  holding  sale  under  execution 
issued  and  tested  after  death  of  plaintiff,  and  without  revivor,  merely  voidable: 
Hardin  v.  McCanse,  63  Mo.  253,  holding,  in  construing  statutes,  execution  issued 
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ugainst  two  judgment  debtors,  one  of  whom  had  died,  not  void  where  it  was 
levied  upon  property  of  survivor;  Cook  v.  Toumbs,  36  Miss.  685,  holding  that 
equity  may  entertain  heir's  bill  to  vacate  sale  of  ancestor's  land  made  under 
execution  issued  and  tested  after  ancestor's  death  without  revivor  of  the  judg- 
ment, of  which  facts  purchaser  had  knowledge. 

Cited  in  reference  notes  in  68  A.  D.  186,  on  necessity  for  revival  of  judgment 
after  death  of  party  and  before  issuance  of  execution;  70  A.  D.  689,  on  effect  on 
execution  of  defendant's  death;  74  A.  D.  521,  on  validity  of  sale  under  execution 
issued  after  death  of  defendant  without  revival  of  judgment;  96  A.  D.  371,  on 
■effect  of  issuing  execution  after  death  of  defendant. 

Cited  in  notes  in  61  L.R.A.  365,  on  necessity  of  revivor  on  death  of  sole 
judgment  debtor  before  issuance  of  execution;  61  L.R.A.  393,  on  effect  of  death 
of  one  of  the  parties  after  judgment  upon  remedy  by  execution. 

«1  AM.  DEC.  527,  BUTIi£R  v.  CRAIG,  27  MISS.  628. 
Exceptions  to  statute  of  limitations. 

Cited  in  Crane  v.  French,  38  Miss.  603,  holding  that  courts  can  engraft  no 
•equitable  exceptions  upon  statute  of  limitations. 

61  AM.  DEC.  528,  EPPS  v.  HINDS,  27  MISS.   657. 
liiability  of  innlceeper. 

Cited  in  reference  notes  in  62  A.  D.  592,  on  liability  of  innkeeper;  63  A.  D. 
372;  66  A.  D.  752, — on  liability  of  innkeeper  for  goods  of  guest;  71  A.  D.  326, 
on  prima  facie  liability  for  negligence  of  innkeeper  where  guest's  property  is 
lost  while  in  his  charge. 

Cited  in  notes  in  69  A.  D.  223,  on  kind  of  goods  for  which  innkeeper  is  liable; 
-99  A.  S.  R.  589,  as  to  what  goods  innkeeper  is  liable  for;  13  £.  R.  C.  129,  on 
liability  of  innkeeper  for  goods  brought  to  inn. 
Liability  of  carriers. 

Cited  in  note  in  3  L.R.A.  346,  on  carrier's  liability  for  loss  of  baggage. 

Distinguished  in  The  R.  E.  Lee,  2  Abb.  (U.  S.)  49,  Fed.  Cas.  No.  11,690,  2 
Legal  Gaz.  298,  holding  carrier  not  liable  for  jeweli^  stolen  from  handbag  con- 
taining articles  of  personal  use  and  which  passenger  left  in  his  stateroom. 

411  AM.  DEC.  5S0,  HAIRSTON  v.  HAIRSTON,  27  MISS.  704. 
What  constitutes  domlciL 

Cited  in  Chambers  v.  Prince,  76  Fed.  176,  holding  that  to  constitute  domicil 
residence  and  intention  to  remain  must  concur;  Coleman  v.  Territory,  5  Okla. 
•201,  47  Pac.  1079,  to  point  that  one's  domicil  is  place  where  he  has  his  per- 
manent home  and  to  which,  whenever  absent,  he  has  intention  of  returning; 
Frame  v.  Thormann,  102  Wis.  653,  79  N.  W.  39,  holding  that  to  eflfect  change 
of  domicil  frcto  one  state  to  another  there  need  only  be  removal  accompanied 
by  intention  to  make  permanent  home  in  new  state;  Schlawig  v.  DePeyster, 
«3  Iowa,  323,  32  A.  S.  R.  308,  13  L.R.A.  786,  49  N.  W.  843,  holding  presumption 
that  man's  residence  is  that  of  his  family's,  rebutted  by  proof  that  he  has  re- 
moved to  another  state,  established  himself  in  business  and  determined  to  remove 
his  family  there;  Donaldson  v.  State,  167  Ind.  553,  78  N.  E.  182,  holding  that 
it  cannot  be  presumed  as  matter  of  law  that  where  alien  returned  to  his  native 
•country  and  died  there,  such  country  was  his  domicil;  Still  v.  Woodville,  38  Miss. 
«646,  holding  that  where  one  sold  his  property  and  left  place    of    his  birtu  to 
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travel  for  his  health  and  died  upon  his  travels  without  having  acquired  any 
permanent  home,  place  of  birth  remained  his  domicil. 

Cited  in  reference  notes  in  66  A.  D.  116,  on  domicil  and  change  thereof;  69 
A.  D.  74,  as  to  what  constitutes,  and  distinction  between,  residence,  domicil  and 
dwelling  place;  83  A.  D.  509,  on  what  is  domicil;  83  A.  D.  500,  on  necessary 
elements  of  domicil;  13  A.  S.  R.  903;  17  A.  S.  R.  659, — on  what  constitutea 
domicil;  34  A.  S.  R.  313,  on  defining  domicil;  34  A.  S.  R.  314,  on  how  domicil 
is  acquired. 

Cited  in  notes  in  59  A.  D.  Ill,  on  what  constitutes  a  domicil;  48  A.  S.  R. 
712,  on  definition  of  residence,  etc.;  9  E.  R.  C.  714,  on  meaning  of  word  "domicil." 
—  Of  married  woman. 

Cited  in  Johnston  v.  Turner,  29  Ark.  280,  holding  that  husband's  domicil  is 
wife's  domicil;  Smith  v.  Smith,  19  Neb.  706,  28  N.  W.  296,  holding  that  proof 
of  husband's  domicil  is  prima  facie  sufficient  to  establish  that  of  wife;  HowIanJ 
V.  Granger,  22  R.  I.  1,  45  Atl.  740,  holding  that  husband's  domicil  remains  wife's 
domicil  for  purposes  of  taxation  though  she  has  gone  to  another  state  for  health 
with  intention  of  making  it  'her  permanent  home. 

Cited  in  reference  notes  in  63  A.  D.  128,  on  domicil  of  husband  as  that  of 
wife;  71  A.  D.  506,  on  wife's  domicil  remaining  the  same  as  that  of  her  hus- 
band; 10  A.  S.  R.  629,  as  to  where  wife  has  domicil;  34  A.  S.  R.  254,  on  domicil 
of  wife. 

Cited  in  note  in  9  E.  R.  C.  728,  on  husband's  domicil  as  that  of  wife. 

Law  governing  right  to  personal  property. 

Cited  in  reference  notes  in  70  A.  D.  370,  on  succession  to  personalty  being: 
governed  by  law  of  decedent's  domicil  at  death;  73  A.  D.  287,  on  law  of  matri- 
monial domicil  governing  right  of  husband  and  wife  to  movable  property;  75 
A.  D.  508,  on  law  of  domicil  governing  voluntary  transfers  and  succession  to 
personal  property;  77  A.  D.  182,  as  to  what  law  governs  rights  of  married  per- 
sons to  movable  property. 
Conflict  of  laws  as  to  matrimonial  property. 

Cited  in  notes  in  57  L.K.A.  365,  on  conflict  of  laws  as  to  matrimonial  prop- 
erty acquired  prior  to  change  of  matrimonial  domicil;  57  L.R.A-  366,  on  conflict 
of  laws  as  to  marriage  property  acquired  after  change  of  domiciL 

61  AM.  DEC.  588,  AliEXANDER  v.  BERESFORD,  27  MISS.  747. 
Relief  to  vendee  for  vendor^s  misrepresentations. 

Cited  in  reference  note  in  71  A.  D.  218,  on  relief  to  vendee  where  vendor  mis- 
represents material  facts. 

61  AM.  DEC.  540,  WINSTON  v.  FRANKLIN  ACADEMY,  28  MISS.  118. 
Estoppel  of  tenant  to  deny  landlord's  title. 

Cited  in  reference  notes  in  75  A.  D.  Ill,  on  right  of  tenant  to  dispute  land- 
lord's title;  39  A.  S.  R.  776,  on  estoppel  of  tenant  to  deny  landlord's  title. 

Cifed  in  notes  in  69  A.  D.  510,  as  to  when  tenant  can  dispute  landlord's  title; 
89  A.  S.  R.  74,  on  estoppel  of  tenant  to  deny  landlord's  title  where  title  is  in 
another;  120  A.  S.  R.  61,  on  outstanding  title  as  defense  in  action  for  unlawful 
detainer;  15  E.  R.  C.  305,  on  estoppel  of  tenant  to  deny  landlord's  title  where? 
he  holds  possession  under  lease. 
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Nature  of  Bublessee^s  title. 

Cited  in  Geer  v.  Boaton  Little  Circle  Zinc  Co.,  126  Mo.  App.  173,  103  S.  W. 
151,  holding  that  forfeiture  of  original  term  operates  to  forfeit  term  of  sub- 
lessee. 

Cited  in  reference  note  in  87  A.  D.  615,  as  to  whether  party  taking  posses- 
sion under  tenant  is  bound  by  covenants  in  latter's  lease. 
Power  of  executors  as  to  decedent's  executory  contracts. 

Cited  in  note  in  78  A.  S.  R.  200,  on  power  of  executors  as  to  executory  con- 
tracts of  decedent. 

61  AM.  DEC.  542,  ROBERTS  v.  ROGERS,  28  MISS.   152. 
Right  to  waive  benefit  of  statute  of  limitations. 

Cited  in  reference  note  in  71  A.  D.  194,  on  right  of  executors  and  adminis- 
trators to  waive  benefit  of  statute  of  limitations. 

Cited  in  note  in  104  A.  S.  R.  745,  on  right  to  waive  privilege  of  statute  of 
limitations. 
Claims  which  executor  or  administrator  may  allow. 

Cited  in  Re  Wonn,  80  Iowa,  750,  45  N.  W.  1063,  holding  administrator  en- 
titled to  allowance  for  payments  made  upon  valid  claims  which  though  not  filed 
in  time  were  presented  in  time;  Woods  v.  Elliott,  49  Miss.  1C8,  holding  ad- 
ministrator not  entitled  to  reimbursement  where  he  pays  debt  against  which 
he  might  have  pleaded  limitations;  Byrd  v.  Wells,  40  Miss,  711,  holding  executor 
entitled  to  credit  for  debts  paid  by  him  which  though  barred  when  paid  were 
not  barred  when  executor  qualiiicJ. 

Cited  in  reference  note  in  72  A.  D.  121,  on  liability  of  administrator  for  vol- 
untary payments  made  by  him. 
What  constitutes  court  of  general  Jurisdiction. 

Cited  in  Ames  v.  Williams,  72  Miss.  760,  17  So.  762,  holding  that  chancery 
court  is  court  of  general  jurisdiction  in  respect  to  appointment  of  guardians 
even  when  proceeding  under  special  statute. 

61  AM.  DEC.  544,  SARAH  v.  STATE,  28  MISS.  267. 
SnIHciency  of  indictments. 

Cited  in  Riley  v.  State,  43  Miss.  397,  2  Morris  St.  Cas.  1632,  holding  that 
indictment  for  illicit  sale  of  liquors  need  not  set  forth  names  of  persons  to  whom 
sales  were  made;  Taylor  v.  State,  74  Miss.  544,  21  So.  129,  holding  that  indict- 
ment charging  mixing  of  poison  with  intent  to  kill  human  being  must  allege 
act  was  done  with  malice  aforethought;  Simmons  v.  State,  32  Fla.  387,  13  So. 
896,  holding  that  indictment  for  murder  must  charge  that  homicidal  act  was 
done  with  premeditated  design  to  eflfect  death  of  deceased;  Cook  v.  State,  72 
Miss.  617,  17  So.  228,  holding  indictment  charging  that  accused  "with  malice 
aforethought,  kill  and  murder  one  A"  fatally  defective  in  omitting  word  "did" 
before  "kill." 

Cited  in  reference  notes  in  65  A.  D.  505,  on  necessity  that  indictment  state 
facts  constituting  offense;  71  A.  D.  776,  on  offense  of  administering  poison. 
*  Relating  to  statutory  offenses. 

Cited  in  Humphreys  v:  State,  17  Fla.  381,  holding  that  indictment  must  "iharga 
statutory  offense  in  very  language  of  statute  or  in  language  of  equivalent  im- 
port; Finch  v.  State,  64  Miss.  461,  1  So.  630,  holding  that  insufficient  to  charge 
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statutory  offense  in  words  of  statute  where  language  of  statute  contains  no 
sufficient  words  to  define  any  offense;  Harrington  v.  State,  64  Miss.  490,  to  saime 
point  in  holding  that  indictment  under  statute  for  falsifying  records  must  allege 
alteration  was  made  with  fraudulent  intent. 

Cited  in  reference  notes  in  74  A.  D.  534,  on  sufficiency  of  information  or  in- 
dictment for  statutory  offense,  which  follows  words  of  statute;  69  A.  D.  290;  87 
A.  D.  476, — on  sufficiency  of  indictment  stating  offense  in  language  of  statute; 
94  A.  D.  252,  on  necessity  and  sufficiency  of  charging  offense  in  the  language 
of  the  statute;  61  A.  S.  R.  409,  on  sufficiency  of  indictment  following  words 
of  statute. 

Distinguished  in  Baeumel  v.  State,  26  Fla.  71,  7  So.  371,  holding  that  in- 
dictment charging  violation  of  statute  need  not  allege  accused  was  not  of  a 
class  exempted  from  statute's  operation  by  proviso  contained  in  its  body. 
Joinder  of  offenses  in  indictment. 

Cited  in  Henry  v.  State,  33  Ala.  389,  holding  it  proper  to  charge  several  dis- 
tinct characters  of  homicide  in  one  indictment;  People  v.  Aikin,  66  Mich.  460, 
11  A.  S.  R.  512,  33  N.  W.  821,  holding  that  where  accused  is  charged  with  caus- 
ing another's  death  by  means  of  abortion  one  indictment  cannot  be  used  to  prose- 
cute for  separate  felonies;  Teat  v.  State,  53  Miss.  439,  24  A.  R.  70S,  holding 
that  two  different  offenses  of  murder  may  be  joined  in  one  indictment,  though 
state  may  be  put  to  its  election. 

Cited  in  reference  notes  in  65  A.  D.  386,  on  joinder  in  one  indictment  of  two 
felonies  which  do  not  differ  in  character  or  punishment;  94  A.  D.  132,  on  charg- 
ing two  or  more  offenses  in  same  indictment;  11  A.  S.  R.  531,  on  law  as  to  two 
or  more  counts  in  one  indictment;  13  A.  S.  R.  886,  on  joinder  of  offenses  in 
one  indictment;  25  A.  S.  R.  428,  on  duplicity  of  indictment. 

Cited  in  note  in  58  A.  D.  249,  on  joinder  of  counts  for  several  offenses  in  same 
indictment. 
Compelling  election  between  counts  of  indictment. 

Cited  in  Strawhern  v.  State,  37  Miss.  422,  2  Morris  St.  Cas.  3338,  holding 
that  where  indictment  contains  two  counts  each  charging  distinct  offenses  against 
gaming  statute  accused  cannot  as  of  right  demand  that  prosecutor  elect  upon 
which  count  he  will  proceed;  George  v.  State  39  Miss.  570,  2  Morris  St.  Cas, 
1419,  holding  it  within  discretion  of  court  to  allow  prosecutor  to  go  to  trial 
upon  indictment  charging  accused  with  murder,  in  one  count  as  principal  and  in 
another  as  accessory. 

Cited  in  reference  note  in  71  A.  D.  403,  on  compelling  election  between  counts 
of  indictment. 

Cited  in  note  in  92  A.  D.  664,  on  compelling  election  between  counts  in  indict- 
ment as  discretionary. 

Right  to  convict  for  offense  differing  in  degree  irom  one  charged  in  In- 
dictment. 

Cited  in  Henry  v.  State,  33  Ala.  389,  holding  that  under  indictment  charg- ' 
ing  slave  with  murder  of  white  person  conviction  may  be  had  for  manslaughter. 
Construction  of  words  ''with  intent  to  Idll." 

Cited  in  reference  notes  in  76  A.  D.  623,  in  construction  of  words  **with  in- 
tent to  kill;"  81  A.  D.  791,  on  distinction  between  intent  to  kill  and  intent  to 
murder. 
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When  statute  creates  distinct  and  separate  offense. 

Cited  ill  reference  note  in  71  A.  D.  403,  on  statute  creating  distinct  and  sepa- 
rate offenses. 

«1  AM.  DEC.  558,  BRISCOE  v.  AXKETEIili,  28  MISS.  861. 
Running  of  statute  of  limitations. 

Cited  in  Fisher  v.  Fisher,  43  Miss.  212,  to  point  that  statute  suspending  opera- 
tion of  limitation  during  absence  from  state  is  to  be  strictly  construed. 

Cited  in  note  in  111  A.  S.  R.  461,  on  conflict  of  laws  as  to  retrospective  opera- 
tion of  statutes. 

—  Effect  of  new  promise  or  part  payment. 

Cited  in  Taylor  v.  Slater,  16  R.  I.  86,  12  Atl.  727,  holding  that  new  promise 
made  before  debt  is  barred  operates  not  to  create  new  cause  of  action  but  to 
suspend  bar  of  statute;  Kallenbach  v.  Dickinson,  100  111.  427,  39  A.  R.  47,  hold- 
ing maker  of  note  not  prevented  from  pleading  limitations  by  reason  of  partial 
payments  made  by  his  co-maker  before  debt  barred. 

Cited  in  reference  notes  in  76  A.  D.  431,  on  effect  of  acknowledgment  that 
debt  exists  and  is  unpaid,  made  after  original  cause  is  barred  by  statute  of 
limitations;  90  A.  D.  378,  on  promise  or  acknowledgment  of  one  of  several 
makers  of  promissory  note   as  charging  comakers. 

Cited  in  note  in  65  A.  S.  R.  689,  on  payment  or  acknowledgment  by  one  joint 
debtor  before  statute  of  limitations  has  run. 
Power  of  legislature. 

Cited  in  Dismukes  v.  Stokes,  41  Miss.  430,  holding  it  competent  for  legislature 
to  provide  that  no  appeal  shall  be  taken  from  judgment  of  circuit  court' rendered 
in  case  appealed  to  it  from  judgment  of  police  board. 

—  To  alter  law  to  affect  existing  causes  of  action. 

Cited  in  Price  v.  Hopkin,  13  Mich.  318,  holding  that  legislature  cannot  provide 
that  statute  is  to  go  into  effect  within  nine  months  from  date  of  its  passage 
and  cut  off  all  remedy  upon  existing  causes  of  action;  Coffman  v.  Bank  of  Ken- 
tucky, 40  Miss.  29,  90  A.  D.  311,  holding  statute  suspending  practically  all 
remedy  upon  existing  contracts,  for  period  of  two  years,  void;  Sharlock  v. 
Rivers,  13  Rich.  L.  498,  91  A.  D.  245,  holding  stay  laws  which  interdict  service 
of  mesne  process  or  enforcement  of  final  process  void;  Stephenson  v.  Osborne, 
41  Miss.  119,  90  A.  D.  358,  holding  it  competent  for  legislature  to  exempt  por- 
tion of  debtor's  property  from  liability  to  execution  and  make  such  exemption 
apply  to  pre-existing  contracts;  Cowan  v.  McCutchen,  43  Miss.  207,  sustain- 
ing statute  providing  that  if  contracts  were  made  during  certain  period  such 
shall  be  prima  facie  evidence  that  payment  in  Confederate  money  was  intended; 
Price  V.  Crone,  44  Miss.  571,  to  point  that  legislature  may  make  reasonable 
alterations  in  statutes  of  limitations  and  have  same  apply  to  existing  contracts; 
Carothers  v.  Hurley,  41  Miss.  71,  to  point  that  legislature  may  provide  that 
for  new  promise  to  bar  limitations  it  must  be  in  writing,  and  make  such  rule 
applicable  to  promises  made  before  its  passage;  Keyser  v.  Lowell,  54  C.  C.  A. 
574,  117  Fed.  400,  holding  statute  of  state  which  bars  actions  against  its  resi- 
dents upon  judgments  of  other  states  founded  upon  causes  of  action  which  were 
barred  by  statutes  of  limitations  of  former  state  but  not  by  statutes  of  latter 
states,  void. 

Cited  in  reference  notes  in  90  A.  D.  320,  on  regulation  of  remedy;  61  A.  S.  R. 
662,  on  power  of  legislature  over  limitation  laws;  72  A.  S.  R.  884,  on  constitu- 
Am.  Dec.  Vol.  VIII.— 80. 
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tionality  of  change  in  statute  of  limitations;  93  A.  D.  782,  on  legislative  con- 
trol over  remedies. 

Cited  in  note  in  1  L.R.A.(N.S.)  528,  on  constitutionality  of  statutes  shorten- 
ing period  of  limitation. 
Jurisdiction  of  supreme  court. 

Cited  in  Planters'  Ins.  Co.  v.  Cramer,  47  Miss.  200,  holding  that  the  Supreme 
Court  has  no  jurisdiction  to  award  writ  of  prohibition  to  circuit  court. 

61  AM.  DEC.  559,  LONG  v.  CONSTANT,  19  MO.  S20. 
Parties  to  action  on  lost  instrument. 

Cited  in  reference  note  in  86  A.  D.  675,  on  right  of  assignee  of  debt  evidenced 
by  lost  note  to  sue  thereon. 

Cited  in  note  in  04  A.  S.  R.  477,  on  parties  in  action  on  lost  instruments. 

61  AM.  DEC.  560,  KEETON  v.  AUDSIjET,   19  MO.  S62. 
Actions  for  conversion  of  timber. 

Cited  in  Richmond  Land  Co.  v.  Watson,  129  Mo.  App.  554,  107  S.  W.  1045,. 
holding  that  trespass  will  not  lie  where  timber  was  cut  under  reservation  in 
deed,  but  removed  after  time  allowed  therefor;  Wilson  v.  Petty,  21  Mo.  417,. 
holding  in  action  for  conversion  of  rails  where  plaintiff  claimed  through  one 
who  made  them  on  public  lands,  defendant's  certificates  of  entry  thereupon  ad- 
missible in  evidence. 

Cited  in  note  in  70  L.R.A.  891,  on  action  by  settler  for  timber  cut  on  pub- 
lic land. 
Rights  of  party  cutting  timber,  etc.,  on  public  domain. 

Cited  in  note  in  35  A.  D.  456,  on  rights  of  party  cutting  timber  on  public 
domain. 
Title  by  accession. 

Cited  in  note  in  32  L.R.A.  434,  on  title  by  accession  to  crops,  fruit,  and  tim- 
ber, wrongfully  severed  when  title  was  in  or  derived  from  the  states  or  the- 
United  States. 

61  AM.  DEC.  568,  STATE  Y.  MOORE,   19  MO.  S69. 
Actions  upon  official  bonds. 

Cited  in  State  ex  rel.  Jean  v.  Horn,  94  Mo.  162,  7  S.  W.  116,  holding  that 
obligee  in  constable's  official  bond  may  sue  thereon  though  it  be  executed  to 
state  and  not  to  township  as  statute  required. 
—  In  whose  name  brought. 

Cited  in  Sickles  v.  McManus,  26  Mo.  28,  holding  that  action  on  administrator's' 
bond,  in  which  state  is  obligee,  must  be  brought  in  name  of  state;  Woodworth 
V.  Woodworth,  70  Mo.  601,  holding  same  as  to  executor's  bond;  Meier  v.  Lester,. 
21  Mo.  112,  holding  same,  as  to  constable's  bond. 
Nature  of  officer's  liability  for  acts  done  under  color  of  office. 

Cited  in  State  ex  rel.  Heitkamp  v.  Ryland,  163  Mo.  280,  63  S.  W.  819,  hold- 
ing bond  of  notary  liable  where  he  falsely  certified  that  signer  of  mortgage  was 
personally  known  to  him  even  though  he  acted  illegally  in  taking  the  acknowledg- 
ment; Ramsey  v.  Burns,  27  Mont.  154,  69  Pac.  711,  holding  bond  of  justice  liable 
for  acts  done  under  color  of  office  by  special  officer  whom  he  had  appointed  to 
serve  writ  of  attachment. 
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Cited  in  note  in  21  A.  D.  208,  on  forfeit  of  protection  of  process  by  conduct 
of  officer  in  executing  it. 

—  In  execution  of  process  generally. 

Cited  in  State  ex  rel.  Sidener  v.  W^ite,  88  Ind.  587,  holding  sheriflf's  bond 
liable  to  one  upon  whose  goods  execution  against  third  party  was  levied;  Sang- 
ster  V.  Com.  17  Gratt.  124,  holding  same  where  sheriff  seized  property  of  plain- 
tiff under  attachment  against  property  of  another;  State  use  of  Garrett  v. 
Farmer,  21  Mo.  160,  holding  securities  in  constable's  bond  liable  for  his  seizing 
property  exempt  from  execution;  State  ex  rel.  Burris  v.  Edmundson,  71  Mo- 
App.  172,  holding  bond  of  constable  liable  for  acts  done  by  him  while  proceed- 
ing under  a  memorandum  of  costs  which  he  treated  as  valid  process;  State- 
ex  rel.  Brennan  v.  Dierker,  101  Mo.  App.  636,  74  S.  W.  153,  holding  sheriff's- 
official  bond  not  liable  for  tort  committed  by  him  in  taking  one  into  custody 
without  a  warrant;  Kansas  City  ex  rel.  Ochs  v.  Minor,  89  Mo.  App.  617,  hold- 
ing official  bond  of  impounder  of  cattle  liable  where  he  impounds  cattle  he  has 
no  right  to  impound. 

Cited  in  reference  note  in  32  A.  S.  R.  262,  on  liability  of  sureties  for  unlaw- 
ful levy  by  sheriff. 

Cited  in  notes  in  46  A.  D.  514,  on  surety's  liability  for  sheriff's  misconduct, 
in  execution  of  process;  75  A.  D.  648,  on  liabilities  of  sureties  of  officer  dis- 
regarding exemption  rights  of  debtor;  78  A.  S.  R.  425,  on  effect  of  principal 
being  a  trespasser  on  liability  of  sureties  on  official  bond;  91  A.  S.  R.  537,  on^ 
liability  of  sureties  on  bonds  of  sheriffs,  constables,  etc.,  for  acts  under  process. 

Distinguished  in  State  v.  McDonough,  9  Mo.  App.  63,  holding  officer's  bond 
not  liable  for  wrongful  arrest  made  without  warrant  or  authority  of  law  though 
made  under  color  of  office ;  State  use  of  Pacific  R.  Co.  v.  Dulle,  48  Mo.  282,  upon  < 
point  that  sheriff's  bond  is  liable  where  he  seizes  property  exempt  from  execu-- 
tion  or  sells  property  of  one  other  than  execution  debtor;  State  ex  rel.  Sporleder- 
V.  Staed,  65  Mo.  App.  487,  holding  person  who  fails  to  disclose  his  title  when 
officer  executes  upon  property  in  his  possession,  believing  him  to  be  mere  bailee 
thereof,  estopped  to  assert  taking  was  tortious. 

—  In  collection  of  taxes. 

Cited  in  State  ex  rel.  Rice  v.  Powell,  44  Mo.  436,  holding  bond  of  sheriff,  who 
is  also  collector  of  taxes,  liable  for  wrongful  acts  done  under  color  of  office  in 
collecting  taxes;  State  use  of  Hannibal  &  St.  J.  R.  Co.  v.  Shacklett,  37  Mo.  280, 
holding  official  bond  of  officer  liable  where  he  makes  levy  for  taxes  upon  prop- 
erty illegally  assessed  therefor. 

—  liiabillty  for  acts  of  deputy. 

Cited  in  State  ex  rel.  Gehring  v.  Claudius,  1  Mo.  App.  551,  holding  principal 
constable  liable  for  trespass  of  deputy  committed  in  entering  plaintiff's  premises 
under  color  of  legal  process  addressed  to  principal;  Barton  v.  Continental  Oil 
Co.  5  Colo.  App.  341,  38  Pac.  432,  holding  sheriff  not  responsible  for  unofficial 
act  of  his  deputy  in  releasing  an  attachment. 

Cited  in  reference  notes  in  99  A.  D.  661,  on  officer's  liability  for  acts  of 
deputy;  73  A.  D.  589;  86  A.  D.  679;  36  A.  S.  R.  190,— on  liability  of  sheriffs 
for  acts  of  deputies. 

Cited  in  note  in  91  A.  S.  R.  550,  on  liability  of  sureties  on  bonds  of  sheriffs^ 
constables,  etc.,  for  acts  of  deputies. 
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Prior  demand  as  condition  to  maintenance  of  suit  for  wrongful  execu- 
tion. 

Cited  in  Merchants'  Nat.  Bank  v.  Abernathy,  32  Mo.  App.  211,  lidding  that 
where  officer  levies  upon  property  not  belonging  to  defendant  in  writ  no  de- 
mand need  be  made  for  its  return  before  bringing  suit  for  its  wrong^ful  seiziire. 
Effect  of  levy  on  stranger's  property. 

Cited  in  note  in  12  A.  D.  394,  on  eflfect  of  levy  on  stranger's  property. 

61  AM.  DEC.  566,  VALLE  v.  FliEMING,   19  MO.  454,  liater  appeal  In 

29  Mo.  152,  77  A.  D.  557. 
Validity  of  sales  by  administrator. 

Cited  in  Mount  v.  Valle,  19  Mo.  621,  holding  administration  sale  not  in- 
validated by  failure  to  file  accounts  and  lists  with  petition  as  law  required 
where  petition  itself  sets  forth  estate's  condition;  Garrett  v.  Bicknell,  64  Mo. 
404,  holding  neither  petition  nor  appraisement  necessary  where  administrator 
sells  upon  order  of  court  under  statute  authorizing  sale  of  such  of  intestate's 
lands  as  had  not  been  paid  for;  Reynolds  v.  McMuUen,  55  Mich.  568,  54  A.  II. 
386,  22  N.  W.  41,  holding  that  administrator  appointed  at  place  where  intestate 
died  cannot  sell  claim  secured  by  mortgage  on  land  situated  in  another  state 
wherein  local  administrator  had  been  appointed;  Farrar  v.  Dean,  24  Mo.  16, 
holding  that  where  record  shows  that  administration  was  begun  for  purpose 
of  selling  intestate's  realty,  there  being  no  debts  other  than  administration 
costs,  such  sale  is  void;  Schaefer  v.  Causey,  8  Mo.  App.  142,  holding  heirs  not 
entitled  to  recover  in  ejectment  until  they  refund  purchase  money  and  taxes 
paid  by  purchaser  at  void  administration  sale,  though  they  were  minors  when 
sale  was  made. 

Distinguished  in  Johnson  v.  Beazley,  65  Mo.  250,  27  A.  R.  276,  holding  ad- 
ministrator's deed  valid  though  record  of  probate  court  failed  to  affirmatively 
show  existence  of  facts  necessary  to  authorize  his  appointment. 

—  Defects  in  notice  of  sale. 

Cited  in  Hutchinson  v.  Shelley,  133  Mo.  400,  34  S.  W.  838,  holding  admin- 
istrator's deed  void  where  record  shows  that  notice  required  by  statute  could  not 
have  been  given;  Young  v.  Downey,  145  Mo.  250,  68  A.  S.  R.  568,  46  S.  W.  1086; 
Young  V.  Downey,  150  Mo.  317,  51  S.  W.  751, — in  same  connection;  Mickel  v. 
Hicks,  19  Kan.  578,  27  A.  R.  161,  holding  administrator's  sale  void  where  record, 
though  reciting  service  of  "due  notice,"  shows  that  no  proper  notice  was  given; 
Agan  V.  Shannon,  103  Mo.  661,  15  S.  W.  757,  holding  that  in  absence  of  any- 
thing in  record  to  indicate  contrary  it  will  be  presumed  that  order  to  admin- 
istrator to  sell  was  made  upon  proper  publication  of  notice;  Gamer  v.  Tucker, 
61  Mo.  427,  holding  administrator's  sale  not  void,  where,  though  no  notice  was 
given,  record  shows  that  widow  and  heirs  appeared  by  attorney. 

Cited  in  reference  notes  in  65  A.  D.  760,  on  invalidity  of  administrator's  sale 
unless  notice  is  given;  87  A.  D.  246,  on  validity  of  executor's  or  administrator's 
sale  where  proper  notice  has  not  been  given;  28  A.  S.  R.  420,  on  validity  of  sale 
without  notice  by  administrator. 

—  Necessity  of  approval. 

Cited  in  Knowlton  v.  Smith,  36  Mo.  507,  88  A.  D.  152,  holding  that  where 
administrator's  deed  recited  probate  court's  order  to  sell  burden  is  on  party 
attacking  sale  to  show  it  was  not  approved;  Murray  v.  Purdy,  66  Mo.  606,  to 
point  that  administrator's  sale  must  be  approved  by  court,  but  its   approval 
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may  be  inferred  from  order  directing  him  to  make  deed  to  purchaser;   Henry 
V.  McKerlie,  78  Mo.  416,  to  same  effect. 

Cited  in  reference  note  in  88  A.  D.  155,  on  validity  of  administrator's  sale 
not  approved  by  court. 
Validity  of  sales  by  g^uardians. 

Cited  in  Strouse  v.  Drennan,  41  Mo.  289,  holding  it  incumbent  on  purchaser 
at  guardian's  sale  to  see  that  requirements  of  statute,  authorizing  such  sales, 
are  complied  with;  Castleman  v.  Relfe,  50  Mo.  583,  holding  guardian's  sale 
authorized  by  circuit  court  not  wholly  void  though  approved  at  same  term  at 
which  made. 
Presumption  In  favor  of  Jurisdiction  of  courts. 

Cited  in  Langsdale  v.  Woollen,  120  Ind.  78,  21  N.  E.  541,  holding  that  all 
reasonable  presumptions  must  be  made  in  favor  of  proceedings  of  courts  having 
general  jurisdiction  as  to  probate  matters. 

Distinguished  in  Eaton  v.  St.  Charles  Co.  8  Mo.  App.  177,  holding  that  no 
presumption  will  be  indulged  in  favor  of  county  court's  jurisdiction  when  pro- 
ceeding under  statute  conferring  upon  it  limited  jurisdiction. 
Riglits  acquired  by  bidder  at  Judicial  sales. 

Cited  in  Terry  v.  Coles,  80  Va.  695,  holding  that  bidders  at  judicial  sales 
acquire  no  rights  until  bid  is  accepted  and  confirmed  by  court. 
Effect  of  void  Judicial  sale. 

Cited  in  note  in  13  A.  D.  366,  on  effect  of  void  judicial  sale. 
Estoppel  to  contest  validity  of  Judicial  sale. 

Cited  in  reference  notes  in  70  A.  D.  540,  on  receipt  by  distributees  of  estate 
of  proceeds  of  administrator's  sale  not  necessarily  being  ratification  of  sale; 
13  A.  S.  R.  79,  on  receipt  of  proceeds  by  minor  heirs  as  estoppel  to  avoid  void- 
able judicial  sale;  98  A.  S.  R.  502,  on  estoppel  of  minor  heirs  to  contest  validity 
of  sale  made  prior  to  settlement. 

61  AM.  DEC.  574,  RANKIX  v.  CHARIiESS,   19  MO.   490. 
Effect  of  blending  of  Jurisdiction  of  courts  of  law  and  equity. 

Cited  in  Tyler  v.  Magwire,  17  Wall.  253,  21  L.  ed.  576,  to  point  that  where 
jurisdiction  of  courts  of  law  and  equity  are  blended,  one  is  entitled  to  all  relief 
that  either  equity  or  law  formerly  gave. 

Cited  in  reference  notes  in  27  A.  S.  R.  739,  on  relief  where  law  and  equity 
administered  by  same  court;  34  A.  S.  R.  302,  on  granting  equitable  relief  in  legal 
action. 

l^lien  injunction  granted. 

Cited  in  Bailey  v.  (ulver,  84  Mo.  531,  holding  that  in  granting  injunction 
comparative  conveniences  resulting  from  its  issuance  or  refusal  and  all  other 
circumstances  will  be  considered;  Raband  v.  Frank,  7  Mo.  App.  64,  enjoining 
lessor  from  building  upon  premises  to  serious  injury  of  one  to  whoip  he  had 
leased  portion  thereof  for  ten  years;  Leavenworth  Lodge  No.  2  I.  O.  O.  F.  v. 
Byers,  54  Kan.  323,  38  Pac.  261,  sustaining  refusal  to  enjoin  use  of  wall  for 
party  wall  purposes. 

Cited  in  reference  notes  in  91  A.  D.  757,  on  injunction  against  performance 
of  inequitable  act;  97  A.  D.  526,  on  making  full  disclosure  of  all  facts  in  appli- 
cation for  injunction. 
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Cited  in  note  in  99  A.  S.  R.  744,  on  injunction  against  erecting  buildings  and 
t)ther  structures. 

Distinguished  in  St.  Louis  Safe  Deposit  &  Sav.  Bank  v.  Kennett,  101  Mo. 
App.  370,  74  S.  W.  474,  holding  that  where  complainant  objected  at  time  de- 
fendant was  erecting  smokestack  in  private  alley  in  violation  of  covenant  mere 
delay  will  not  bar  relief  by  injunction. 

Right  to  maikitaln  action  for  value  of  use  of  wall. 

Cited  in  note  in  92  A.  D.  290,  on  definition  and  nature  of  party  walls  and  law 
governing. 

Distinguished  in  Abrahams  v.  Krautler,  24  Mo.  69,  60  A.  D.  698,  holding  that 
owner  of  wall  cannot  maintain  action  for  value  of  its  use  against  adjoining  owner 
who  uses  it. 
Administering  relief  secundum  allegata  et  probata. 

Cited  in  Fink  v.  Alderson,  20  Mo.  App.  364,  holding  that  where  it  appears  upon 
liearing  of  motion  to  quash  execution  that  execution  is  in  proper  form,  the 
irregularity  being  in  sheriff's  prematurely  enforcing  it,  court  should  administer 
relief  secundum  allegata  et  probata. 

SI  AM.  DEC.  576,  MOONEY  v.  KENNETT,  19  MO.  551. 
Joinder  of  different  causes  of  action. 

Cited  in  Foster-Cherry  Commission  Co.  v.  Davis,  115  Mo.  App.  65,  90  S.  W. 
734,  holding  that  separate  causes  of  action  though  of  kindred  class  cannot  be 
united  in  same  count;  Otis  v.  Mechanics'  Bank,  35  Mo.  128,  holding  petition 
declaring  upon  many  promissory  notes  in  one  count  bad;  McHugh  v.  St.  Louis 
Transit  Co.  190  Mo.  85,  88  S.  W.  853,  holding  that  action  for  damages  for  com- 
mon law  negligence  cannot  be  joined  in  same  count  with  one  for  statutory 
negligence;  Offield  v.  Wabash,  St  L.  &  P.  R.  Co.  22  Mo.  App.  607,  holding  that 
motion  to  compel  plaintiff  to  elect  should  be  sustained  where  several  annual 
overflows  are  complained  of  in  one  count;  Bird  v.  Hannibal  &  St.  J.  R,  Co. 
30  Mo.  App.  366,  applying  contrary  rule. 

Cited  in  reference  notes  in  78  A.  D.  751,  on  joinder  of  several  causes  of  action 
in  one  suit;  63  A.  D.  471;  80  A.  D.  581, — on  joinder  of  causes  of  action  under 
code  practice;  59  A.  S.  R.  707,  on  joinder  of  causes  of  action. 

Cited  in  note  in  67  A.  S.  R.  357,  on  joinder  of  causes  of  action. 

Distinguished  in  Crowe  v.  Peters,  63  Mo.  429,  holding  that  where  count  at  law 
and  count  in  equity  are  included  in  same  petition,  two  verdicts  and  two  judgments 
are  required. 
—  Remedy  in  case  of. 

Cited  in  John  S.  Brittain  Dry  Goods  Co.  v.  Buchanan,  79  Mo.  App.  528,  holding 
objection  because  of  misjoinder  waived  unless  availed  of  by  demurrer  or  motion 
to  strike  out;  Zeideman  v.  Molasky,  118  Mo.  App.  106,  94  S.  W.  754,  holding  that 
where  several  causes  of  action  which  might  be  stated  in  different  counts  are  im- 
properly* joined  in  one  count,  remedy  is  by  motion  to  compel  pleader  to  elect; 
Christal  v.  Craig,  80  Mo.  367,  holding  that  error  of  joining  distinct  causes  of 
action  in  one  count  is  waived  by  failure  to  move  to  compel  plaintiff  to  elect; 
Meyers  v.  Field,  37  Mo.  434;  Peyton  v.  Rose,  41  Mo.  257, — ^holding  that  where 
petition  blends  in  one  count  matters  of  law  and  equity,  such  error  may  be 
taken  advantage  of  by  demurrer,  motion  in  arrest  or  writ  of  error  or  appeal; 
Kern  v.  Pfaff,  44  Mo.  App.  29,  holding  that  where  equitable  and  l^al  matters 
are  blended  in  one  count,  proper  practice  is  to  file  motion  requiring  plaintiff  to 
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elect;  Bobb  v.  Woodward,  42  Mo.  482,  to  point  that  plaintiff,  seeking  in  one 
petition  both  legal  and  equitable  relief,  may  be  compelled  to  elect  on  which 
cause  of  action  he  will  proceed;  House  v.  Lowell,  45  Mo.  381,  holding  that  ob- 
jection that  petition  unites  several  causes  of  action  in  one  count  cannot  be 
availed  of  by  motion  in  arrest  of  judgment;  Stevenson  v.  Judy,  49  Mo.  227, 
holding  that  where  petition  blends  two  causes  of  action  in  one  count  and  no  mo- 
tion to  compel  election  is  made  petition  is  to  be  treated  as  regular  with  damages 
separately  charged  for  each  cause  of  action. 

Cited  in  reference  notes  in  81  A.  D.  509,  on  improper  blending  of  several 
causes  of  action  being  curable  by  motion;   83  A.  D.  81,  on  joinder  of  causes 
and  remedy  for  improper  joinder. 
—  Time  for  objection  to  Joinder. 

Cited  in  Childs  v.  Kansas  City,  St.  J.  &  C.  B.  R.  Co.  117  Mo.  414,  23  S.  W. 
373,  holding  that  objection  to  petition  for  not  separately  stating  distinct  causes 
of  action  cannot  be  availed  of  for  first  time  on  appeal;  Fadley  v.  Smith,  23  Mo. 
App.  87,  holding  that  demurrer  for  improper  joinder  of  distinct  causes  of  action 
in  one  count  comes  too  late  when  not  made  until  after  answer  filed. 
Sufficiency  of  general  verdict  or  finding. 

Cited  in  St.  Louis  ex  rcl.  Seibert  v.  Allen,  53  Mo.  44 ;  Owens  v.  Hannibal  &  St. 
J.  R.  Co.  58  Mo.  386, — holding  that  where  petition  contains  several  counts  each 
stating  independent  cause  of  action  and  general  verdict  is  rendered  motion  in 
arrest  should  be  sustained ;  Clark  v.  Hannibal  &  St.  J.  R.  Co.  36  Mo.  202 ;  Bricker 
V.  Missouri  P.  R.  Co.  83  Mo.  391, — applying  same  rule;  Welsh  v.  Stewart,  31 
Mo.  App.  376;  Wells  v.  Adams,  88  Mo.  App.  215, — to  same  point;  State  ex  rel. 
Spaulding  v.  Peterson,  142  Mo.  526,  39  S.  W.  453,  applying  same  rule  to  finding 
of  referee;  St.  Charles  v.  Stookey,  85  C.  C.  A.  494,  154  Fed.  772,  holding  in 
effect  that  such  rule  is  not  applicable  in  federal  courts;  Seibert  v.  Allen,  61  Mo. 
482,  holding  single  verdict  improper  where  petition  contains  two  counts  each 
containing  separate  and  distinct  causes  of  action;  Erdbruegger  v.  Meier,  14  Mo. 
App.  258  (dissenting  opinion),  upon  same  point;  Johnson  v.  Dicken,  25  Mo. 
580,  holding  that  judgment  should  be  arrested  if  entire  damages  are  assessed 
where  two  causes  of  action,  one  of  which  is  defectively  stated,  are  pleaded  and 
tried  together;  Pitts  v.  Fugate,  41  Mo.  405,  reversing  judgment  entered  upon 
general  verdict  where  petition  contained  two  counts,  one  upon  note,  other  for 
money  paid  for  defendant's  use;  State  ex  rel.  Collins  v.  Dulle,  45  Mo.  269,  hold- 
ing that  where  petition  (u  bond  set  out  distinct  breaches  and  verdict  was  for 
gross  sum,  judgment  should  be  arrested;  Boyce  v.  Christy,  47  Mo.  70,  holding 
general  verdict  upon  petition  counting  upon  indenture  and  charging  various 
breaches  in  form  of  independent  counts,  erroneous;  Brownell  v.  Pacific  R.  Co. 
47  Mo.  239,  holding  general  verdict  sustainable  although  petition  contained 
two  counts  each  based  on  separate  sections  of  a  statute  where  both  related  to 
same  subject-matter;  Silcox  v.  McKinney,  64  Mo.  App.  330,  holding  general 
verdict  sustainable  where  petition  contained  two  counts  each  of  which  had  refer- 
ence to  same  transaction;  Sain  v.  Rooney,  125  Mo.  App.  176,  101  S.  W.  1127, 
holding  to  same  effect. 
—  Place  where  objection  to  general  verdict  must  be  made. 

Cited  in  Bigelow  v.  North  Missouri  R.  Co.  48  Mo.  510,  holding  that  objection 
to  general  verdict  rendered  under  petition  including  several  distinct  causes  of 
action  cannot  be  raised  for  first  time  upon  appeal;   Speer  v.  Burlingame,  61 
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Mo.  App.  75,  to  point  that  attention  of  trial  court  mast  be  specially  called  to 
fact  that  general  verdict  was  rendered  upon  petition  containing  distinct  counts. 

Distinguished  in  Sweet  v.  Maupin,  65  Mo.  65,  holding  that  error  of  rendering 
general   verdict   upon   petition   containing   several   counts   must  be   specifically 
pointed  out  to  trial  court  or  it  will  be  held  to  be  waived. 
—  Mode  of  objecting  to  general  verdict. 

Cited  in  Johnson  v.  Bedford,  90  Mo.  App.  43,  holding  that  error  of  jury  in 
not  stating  separately  kind  and  quantum  of  damages  can  be  availed  of  only 
by  motion  in  arrest;  Welsh  v.  Stewart,  31  Mo.  App.  376,  holding  that  error  in 
returning  general  verdict  to  petition  blending  in  one  count  several  distinct 
causes  of  action  can  be  availed  of  by  demurrer  or  motion  to  compel  election  but 
motion  in  arrest  comes  too  late. 
*  Right  to  enter  nolle  prosequi  as  to  connts  affected  by  error. 

Cited  in  Needles  v.  Burke,  27  Mo.  App.  211   (dissenting  opinion),  upon  right 
of  plaintiff,   where   there   is  error   only   as   to  one   of  several  counts   to  enter 
nolle  prosequi  as  to  such  and  take  judgment  upon  others. 
Pleading  and  practice  in  respect  to  municipal  ordinances. 

Cited  in  Apitz  v.  Missouri  P.  R.  Co.  17  Mo.  App.  419,  holding  that  in  plead- 
ing city  ordinances  it  is  only  necessary  to  state  their  substartce;  State  ex  rel. 
Oddle  V.  Sherman,  42  Mo.  210,  to  point  that  courts  cannot  judicially  notice  city- 
ordinances;  Nutter  V.  Chicago,  R.  I.  &  P.  R.  Co.  22  Mo.  App.  328,  holding  that 
city  ordinance  regulating  speed  of  train  may,  where  not  pleaded,  be  introduced 
in  evidence  upon  question  of  recklessness  but  does  not  warrant  court's  treating- 
speed  in  excess  of  that  allowed,  reckless  or  unlawful  per  se. 

Cited  in  note  in  4  L.R.A.  41,  on  judicial  notice  of  municipal  ordinances. 

Distinguished  in  Judd  v.  Wabash,  St.  L.  &  P.  R.  Co.  23  ]Mo.  App.  56,  holding- 
city  ordinance  regulating  speed  of  trains  admissible  upon  question  of  negli- 
gence though  petition  merely  stated  train  was  being  run  in  excess  of  speed  al- 
lowed by  a  city  ordinance;  Bragg  v.  Metropolitan  Street  R.  Co.  192  Mo.  331,  91 
S.  W.  527,  holding  that  city  ordinance  need  not  be  pleaded  if  it  be  sought  to  be 
introduced  only  as  an  evidential  fact;  Givens  v.  Van  Studdiford,  80  Mo.  149,  5G 
A.  R.  421,  upon  point  that  city  ordinances  when  made  foundation  for  plaintiff's 
claim  or  defendant's  defence  must  be  specially  pleaded. 
Judicial  notice  of  acts  incorporating  municipalities. 

Cited  in  note  in  89  A.  D.  668,  669,  on  judicial  notice  of  acts  incorporating 
public  or  municipal  corporations. 
Wliat  are  exemplary  damages. 

Cited  in  Stuyvesant  v.  Wilcox,  92  Mich.  233,  31  A.  S.  R.  580,  52  N.  W.  465, 
holding  instruction  in  action  for  assault  and  battery  using  term  "smart  money'* 
as  synonymous  with  exemplary  damages  erroneous. 
Wliat  essential  to  maintenance  of  suit  for  malicious  prosecution. 

Cited  in  Frejrmark  v.  McKinney  Bread  Co.  56  Mo.  App.  435,  holding  that  peti- 
tion in  action  for  malicious  attachment  must  state  that  attachment  suit  ter- 
minated in  favor  of  defendant  therein. 

Cited  in  reference  notes  in  72  A.  D.  610,  on  discharge  necessary  to  enable 
party  to  maintain  action  for  malicious  prosecution;  75  A.  D.  677;  85  A.  D. 
381, — on  necessity  and  proof  of  malice  and  want  of  probable  cause  in  malicious 
prosecution;  13  A.  S.  R.  381,  on  necessity  that  complaint  in  malicious  prosecu- 
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tion  state  that  prosecution  was  malicious  and  plaintiff  acquitted;  39  A.  S.  R. 
617,  on  pleading  malice  in  action  for  malicious  prosecution. 
Proving  foreign  laws. 

Cited  in  McDonald  v.  Bankers*  Life  Asso.  154  Mo.  618,  55  S.  W.  999,  holding 
that  laws  of  sister  state  must  be  alleged  and  proved  like  any  other  issue  of 
fact;  Southern  Illinois  &  M.  Bridge  Co.  v.  Stone,  174  Mo.  1,  63  L.R.A.  301, 
73  S.  W.  453,  holding  that  courts  will  not  judicially  notice  laws  of  sister  states. 

61  AM.  DEC.  580,  STATG  USE  OF  ROE  Y.  THOMAS,  19  MO.  618. 
Measure  of  damages. 

Cited  in  Dorr  Cattle  Co.  v.  Des  Moines  Nat.  Bank,  127  Iowa,  153,  98  N.  W. 
918,  4  A.  &  E.  Ann.  Cas.  519,  holding  that  in  action  for  malicious  suing  out  of 
attachment  writ  damages  for  injury  to  one's  character  or  credit  cannot  be 
had;  Alexander  v.  Harrison,  38  Mo.  258,  90  A.  D.  431,  to  point  that  one  may 
maintain  action  on  case  for  malicious  abuse  of  attachment  process  and  recover 
damages  beyond  actual  damages  resulting  from  attachment;  Dill  v.  Crum,  39 
Mo.  App.  508  (dissenting  opinion),  as  to  what  constitutes  damages  too  remote 
to  be  recovered. 

Cited  in  notes  in  68  A.  S.  R.  269,  on  damages  for  wrongful  or  malicious  attacli- 
ment ;  68  A.  S.  R.  272,  on  loss  of  credit  or  profits  as  element  of  damages  for  wrong- 
ful or  malicious  attachment;  68  A.  S.  R.  279,  on  exemplary  damages  for  wrongful 
or  malicious  attachment;  93  A.  S.  R.  465,  on  damages  for  malicious  prosecution  of 
civil  action. 

*  In  actions  on  attachment  bonds. 

Cited  in  State  use  of  Burton  v.  McKeon,  25  Mo.  App.  667,  holding  in  action  on 
attachment  bond  expenses  incurred  in  hiring  other  animals  to  replace  those  seized 
recoverable;  State  use  of  Clifford  v.  Beldsmeier,  56  Mo.  226,  holding  that  in  such 
action  damages  resulting  from  detention  of  money  garnished  may  be  recovered; 
Thompson  v.  Webber,  4  Dak.  240,  29  N.  W.  671,  holding  that  in  such  action  dam- 
ages cannot  be  had  for  the  breaking  up  and  ruin  of  one's  business;  Elder  v.  Kutner, 
97  Cal.  490,  32  Pac.  563,  holding  that  in  such  action  damages  resulting  from  im- 
pairment of  plaintiff's  credit  from  his  inability  to  sell  or  mortgage  attached  prop- 
erty cannot  be  recovered;  State  ex  rel.  Kerns  v.  East  Joplin  Lumber  Co.  70  Mo. 
App.  663,  holding  that  in  such  action  one  successfully  prosecuting  his  interplea  in 
attachment  may  recover  attorney  fees  laid  out  therein;  State  ex  rel.  Rigsby  v. 
Goodhue,  74  Mo.  App.  162,  holding  in  action  on  attachment  bond  expenses  incurred 
in  defending  suit,  for  travelling,  and  hotel  bills  recoverable;  Kelly  v.  Beauchamp, 
59  Mo.  378,  holding  in  such  action  evidence  as  to  amounts  paid  for  counsel  fee, 
hotel  bills,  etc.,  admissible  under  allegation  in  petition  that  plaintiff  "was  put  to 
great  expenses  and  trouble  in  and  about  defending  said  action;'*  State  use  of  Allen 
V.  O'Neill,  4  Mo.  App.  221,  holding  expenses  incurred  in  defending  attachment  suit 
after  dissolution  of  attachment,  recoverable  in  action  on  bond ;  State  ex  rel.  Mid- 
land Transfer  Co.  v.  Coombs,  67  Mo.  App.  199,  holding  same  as  to  counsel  fees 
paid  for  defending  on  merits  after  giving  of  bond  to  dissolve  attachment. 

Cited  in  reference  note  in  33  A.  S.  R.  849,  on  damages  recoverable  on  indemnity 
bonds. 

Cited  in  note  in  81  A.  D.  474,  on  damages  in  actions  on  attachment  bonds. 

Distinguished  in  State  use  of  Russell  v.  Fargo,  151  Mo.  280,  52  S.  W.  199,  hold- 
ing that  expenses  of  defending  suit  on  merits  incurred  after  giving  of  bon(!  wliicl. 
operated  to  dissolve  attachment  cannot  be  recovered  in  action  on  bond;   State 
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use  of  Lurton  v.  Larabie,  25  Mo.  App.  208,  holding  same  as  to  expenses  incurred 

in  defending  upon  merits  after  voluntary  dismissal  of  attachment. 

Wlien  action  for  malicious  prosecution  of  civil  suit  maintainable. 

Cited  in  Brady  v.  Ervin,  48  Mo.  533,  holding  that  action  for  malicious  prosecu- 
tion of  civil  suit  may  be  maintained  though  such  suit  was  attended  with  no  arrest. 
'—For  wrongful  attachment. 

Cited  in  State  use  of  Clifford  v.  Beldsmeier,  5G  Mo.  226^  holding  in  construing 
statutes  that  defendant  may,  if  judgment  be  given  in  his  favor  upon  merits,  sue 
upon  attachment  bond  though  he  entered  no  plea  in  abatement;  Fry  v.  Estes,  52 
Mo.  App.  1,  holding  that  action  in  tort  for  wrongful  attachment  lies  though  at- 
tachment was  not  malicious. 

«1  AM.  DEO.  584,  WADE  v.  JONES,  20  MO.  75. 
Construction  of  exemption  laws. 

Cited  in  Riggs  v.  Sterling,  60  Mich.  643,  1  A.  S.  R.  554,  27  N.  W.  706,  to  point 
that  laws  granting  homestead  exemptions  are  to  be  liberally  construed. 

Cit^d  in  notes  in  45  A.  D.  253,  on  liberal  construction  of  exemption  laws;  102 
A.  S.  R.  09,  on  exemption  of  wages,  salaries,  and  earnings  depending  upon  debtor 
being  the  head  of  the  family. 

Wlio  is  **head  of  family.*' 

Cited  in  reference  notes  in  42  A.  S.  R.  471,  on  meaning  of  "head  of  family;"  3 
A.  S.  R.  583;  17  A.  S.  R.  853;  65  A.  S.  R.  611;  70  A.  S.  R.  107,— on  who  is  head 
■of  family. 

^—  Within  homestead  and  exemption  laws. 

Cited  in  Re  Morrison,  110  Fed.  734,  holding  unmarried  man  who  lived  with  and 
contributed  to  support  of  his*  widowed  mother  and  sixteen  year  old  brother,  "head 
of  family"  within  meaning  of  exemption  laws;  Rolator  v.  King,  13  Okla.  37,  73 
Pac.  291,  holding  same  of  one  who  lived  with  his  invalid  mother  and  sisters  who 
were  wholly  dependent  upon  him;  State  use  of  Smythe  v.  Kane,  42  Mo.  App.  253, 
holding  same  of  unmarried  man  who  supported  his  mother  who  kept  house  for 
him;  Sternberg  v.  Levy,  159  Mo.  617,  53  L.R.A.  438,  60  S.  W.  1114,  holding  same 
•of  one  who  resided  with  and  supported  his  sister  and  her  children;  Moyer  v. 
Drummond,  32  S.  C.  165,  17  A.  S.  R.  850,  7  L.R.A.  747,  10  S.  E.  952,  holding  same 
of  brother  living  with  sister  in  her  house,  she  being  dependent  upon  him  for  her 
maintenance;  Duncan  v.  Frank,  8  Mo.  App.  286,  holding  same  of  one  who  lived 
with  his  sister  who  kept  house  for  younger  brother  and  sister,  although  mother 
was  living  and  helped  to  support  children;  HoUoway  v.  Holloway,  86  Ga.  576,  22  A. 
S.  R.  484,  11  L.R.A.  518,  12  S.  E.  943,  holding  same  of  widow  who  attempted  to 
keep  together  and  support  minor  children  of  her  husband  by  former  wife;  Nash 
V.  Norment,  5  Mo.  App.  545,  holding  same  of  deserted  wife  who  supported  her 
<5hild;  Adams  v.  Clark,  48  Fla.  205,  37  So.  734,  holding  widower,  "head  of  family*' 
at  time  of  his  death,  where  he  had  living  with  him  his  granddaughter  whom  he 
had  informally  adopted  during  lifetime  of  his  wife;  Broyles  v.  Cox,  153  Mo.  242, 
77  A.  S.  R.  714,  54  S.  W.  488,  holding  unmarried  man  upon  whose  lands  his 
mother,  brothers  and  sisters  lived,  head  of  family;  Ridenour-Baker  Grocery 
Co.  V.  Monroe,  142  Mo.  165,  43  S.  W.  633,  holding  that  adult  daughter  who  does 
not  live  with  parents  but  who  aids  her  brother  in  supporting  them  cannot  as 
'''head  of  fan.ily"  claim  as  her  homestead,  premises  upon  which  parents  reside 
and  of  which  she  is  part  owuer;  Bu-inell  v.  Hay,  73  Ind.  452,  holding  widower 


Digitized  by  LjOOQiC 


1276  NOTES  ON  AMERICAN  DECISIONS.  [580-593 

-who  employed  family  to  keep  house  for  him  entitled  to  claim  householder's 
exemption  where  property  was  levied  on  while  his  adopted  child  was  away  upon 
visit  to  its  natural  mother;  Fox  v.  Waterloo  Nat.  Bank,  126  Iowa,  481,  102  N. 
W.  424,  holding  property  occupied  as  home  by  divorced  husband  and  his  adult 
daughter  who  had  abandoned  school  teaching  to  become  his  housekeeper  a  home- 
stead within  meaning  of  exemption  laws. 

Cited  in  reference  notes  in  29  A.  S.  R.  405;  48  A.  S.  R.  626, — on  who  is  en- 
titled to  homestead  exemption  as  head  of  family;  61  A.  S.  R.  632;  64  A.  S.  R. 
699;  87  A.  S.  R.  305,— on  head  of  family  within  homestead  law;  88  A.  S.  R. 
763,  on  husband  as  head  of  family  within  exemption  law;  68  A.  D.  309;  27  A.  8. 
R.  427;  59  A.  S.  R.  373;  88  A.  S.  R.  763,— on  who  is  head  of  family  within 
exemption  law;  118  A.  S.  R.  366,  on  who  is  head  of  family  within  homestead 
and  exemption  statutes. 

Distinguished  in  Murdock  v.  Dalby,  13  Mo.  App.  41,  holding  widow  residing  in 
her  house  with  only  her  servants  not  "head  of  family"  within  meaning  of  exemp- 
tion laws;  Spengler  v.  Kaufman,  46  ]^o.  App.  644,  holding  that  one  cannot  claim 
head  of  family's  exemption  as  against  his  wife  seeking  maintenance  though  ho 
lives  with  and  supports  his  widowed  mother  and  unmarried  sisters. 
What  constitutes  "family." 

Cited  in  Cross  v.  Benson,  68  Kan.  496,  64  L.R.A.  560,  75  Pac.  658,  holding 
that  minor  child  living  with  grandparents  under  circumstances  that  impose  upon 
them  moral  duty  of  supporting  her,  is  member  of  their  family  though  court 
may  have  decreed  her  custody  to  divorced  father;  State  v.  Slater,  22  Mo.  464, 
holding  that  indictment  for  disturbing  peace  of  family  may  charge  that  family 
disturbed  was  that  of  deserted  wife  who  lived  with  and  maintained  her  children ; 
Fitzgerald's  Estate,  11  Pa.  Dist  R.  628,  holding  widow  entitled  to  hold  in 
trust  for  herself  and  children  whole  of  fund  which,  upon  death  of  her  husband, 
had  been  raised  for  benefit  of  his  "family." 

Cited  in  reference  notes  in  98  A.  D.  494;  98  A.  D.  566,— on  what  is  family 
within  homestead  law;  99  A.  D.  663,  on  who  constitute  a  family  and  who  is 
its  head;  6  A.  8.  R.  46,  on  what  constitutes  "family"  within  exemption  laws; 
86  A.  S.  R.  923,  on  controlling  effect  of  testator's  intention  in  interpreting 
word  "family"  in  will. 

Cited  in  notes  in  76  A.  S.  R.  694,  on  meaning  of  word  "family"  in  will;  6 
L.R.A.  813,  on  what  constitutes  a  family  and  who  is  its  head;  4  L.R.A.(N.S.) 
384,  on  single  persons  as  family  under  homestead  and  exemption  laws. 

Right  to  homestead. 

Cited  in  reference  notes  in  68  A.  S.  R.  332,  on  right  of  wife  separated  from 
husband  to  acquire  homestead;  73  A.  S.  R.  30,  on  rights  of  widow  and  chil- 
dren in  homestead. 
Constrnctlve  service  of  process. 

Cited  in  reference  note  in  97  A.  D.  280,  on  what  amounts  to  constructive  serv- 
ice of  process  under  statute. 

«1  AM.  DEC.  593,  CARMAN  ▼.  JOHNSON,  20  MO.   108,  Ijater  appeal 

In  20  Mo.  84. 
Title  to  public  lands. 

Cited  in  Richards  v.  Griffith,  67  Kan.  234,  46  Pac  600,  holding  that  patent 
for  public   lands  regular   in   form   conveys   prima  facie   title  to  patentee;    J^ 
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Beau  V.  Armitage,  47  Mo.  138,  holding  that  title  by  confirmation  can  confer  but 
equitable  title,  legal  title  remaining  in  government  until  issuance  of  patent; 
Holme  V.  Strautman,  36  Mo.  293,  to  point  that  legal  title  to  public  lands  may 
be  passed  by  judgment  to  person  entitled  thereto;  Cunningham  v.  Snow,  82  Mo. 
587,  holding  that  where  under  pleadings  action  is  one  of  ejectment  and  issue  of 
law  is  raised  senior  patent  prevails  over  junior. 

Cited  in  reference  notes  in  74  A.  D.  189,  on  comparative  value  of  patent  and 
prior  entry  to  give  title;  87  A.  D.  80,  on  fee  to  land  disposed  of  by  the  L'nited 
States  remaining  in  government  until  patent  issues. 
ConclusiTeness  of  decision  of  land  officer,  or  patent. 

Cited  in  reference  notes  in  62  A.  D.  701,  as  to  when  equity  will  relieve  against 
decision  of  land  officer  or  patent  obtained  by  fraud;  62  A.  D.  701,  as  to  when 
decision  of  land  officer  or  patent  obtained  by  fraud  will  be  regarded  at  law. 
Jurisdiction  of  state  courts  over  title  to  lands  derived  from  United  States. 

Cited  in  Widdicombe  v.  Childers,  84  Mo.  382;  Johnson  v.  Fleutsch,  176  Mo. 
452,  75  S.  W.  1005, — holding  that  after  title  to  public  lands  has  passed  from 
United  States,  state  courts  may  determine  controversies  between  adverse  claim- 
ants; Wilcox  v.  Phillips,  199  Mo.  288,  97  S.  W.  886,  to  same  point;  Gray  v. 
Givens,  26  Mo.  291,  to  point  that  state  courts  may  declare  holder  of  patent  for 
public  lands  a  trustee  for  owner  of  equitable  title. 
Equitable  title  as  defense  to  action  of  ejectment. 

Cited  in  Sebree  v.  Patterson,  92  Mo.  451,  5  S.  W.  31,  to  point  that  equitable 
title  will,  if  well  pleaded,  bar  action  of  ejectment  based  on  legal  title;  Le  Beau 
V.  Armitage,  47  Mo.  138,  holding  that  title  by  confirmation  to  public  lands  is 
no  defense  to  action  of  ejectment  unless  pleaded  as  equitable  bar  thereto. 

Cited  in  reference  note  in  43  A.  S.  R.  849,  on  plea  or  answer  in  ejectment 
suit. 

When  equity  will  compel  conveyance  of  patentee's  title. 

Cited  in  reference  note  in  85  A.  D.  303,  on  compelling  patentee  of  land  to  con- 
vey where  title  obtained  under  circumstances  sufficient  to  make  him  trustee  of 
party  making  prior  entry. 
Form  of  Judgment  where  defense  of  equitable  title  is  established. 

Cited  in  Harksdale  v.  Brooks,  70  Mo.  197,  holding  that  where  equitable  title 
set  up  in  answer  is  sustained,  form  of  judgment  should  be  that  legal  title  vested 
in  patentee  be  transferred  to  equitable  title  of  defendant. 

61  AM.  DEC.  598,  CHRISTY  v.  ST.  LOUIS,  20  MO.   143. 

Kiglit  to  recover  money  wrongfully  collected  by  government. 

Cited  in  State  ex  rel.  Rice  v.  Powell,  44  Mo.  436,  to  point  that  taxes  which 
though  they  might  be  resisted  are  voluntarily  paid  cannot  be  recovered  back; 
Cahaba  v.  Burnett,  34  Ala.  400,  holding  money  paid  for  liquor  license  required 
by  statute  having  penal  features  and  which  was  subsequently  declared  void  not 
recoverable;  Thomson  v.  Norris,  62  Ga.  538,  holding  same  as  to  money  volun- 
tarily paid  for  liquor  license  under  unconstitutional  statute  increasing  fee 
therefor;  Stephen  v.  Daniels,  27  Ohio  St.  527,  holding  money  paid  under  void 
assessment  to  prevent  sale  of  one's  land  upon  summary  process  recoverable. 

Distinguished  in  Bradford  v.  Chicago,  25  111.  411,  holding  that  money  paid 
under  illegal  assessment  for  public  improvement  which  was  not  made  may  i>e 
recovered  where  collector  had  warrant  by  virtue  of  which  he  might  have  levied; 
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American  Brewing  Co.  v.  St.  Louis,  187  Mo.  367,  86  S.  W.  120,  2  A.  &  E.  Ann. 
Cas.  821,  holding  excessive  water  rate  demanded  of  and  paid  by  one  wholly 
dependent  upon  city  for  his  water  supply  recoverable. 

61  AM.  DEC.  599,  THOMPSON  ▼.  LYON,  20  MO.  155,  Later  appeal  in 

33  Mo.  219. 
Right  of  infant  to  execute  power.  ' 

Cited  in  note  in  21  E.  R.  C.  355,  on  right  of  infant  to  execute  power. 

«1  AM.  DEC.  603,  STATE  t.  DAVIDSON,  20  MO.  212. 
Effect  of  pardoning  accused. 

Cited  in  Dale  v.  Com.  101  Ky.  612,  38  L.R.A.  808,  42  S.  W.  93,  holding  for- 
feiture of  bail  bond  not  affected  by  subsequent  pardoning  of  accused;  Com.  v. 
House,  10  Pa.  Super.  Ct.  269,  holding  accessory  not  relieved  from  liability  to 
prosecution   though  principal   after   conviction  had  been   pardoned. 

«1  AM.  DEC.  605,  WAIiKER  t.  liOVEIiL,  28  N.  H.  138. 
Effect  of  contract  partially  illegal. 

Cited  in  Boyd  v.  Eaton,  44  Me.  61,  69  A.  D.  83,  holding  that  sale  of  various 
■articles  with  separate  price  for  each  may  be  sustained  as  to  those  articles,  sale  of 
which  is  not  prohibited ;  Fuller  v.  Bean,  30  N.  H.  181,  holding  that  one  to  whom 
stock  of  goods  was  sold  may  recover  against  another  converting  same,  at  least 
for  so  much  thereof  as  was  legally  sold;  Bixly  v.  Moor,  51  N.  H.  402,  holding 
that  one  who  worked  about  billiard  room  and  was  employed  in  part  in  illegally 
selling  intoxicants  can  recover  nothing  for  any  of  his  services. 

Cited  in  reference  note  in  69  A.  D.  86,  as  to  whether  contract  void  in  part 
is  void  in  toto. 

Cited  in  note  in  117  A.  S.  R.  600,  on  eflfect  of  partial  illegality  of  contract 
when  consideration  separable. 
Who  may  qnestlon  another's  title. 

Cited  in  Fuller  v.  Bean,  30  N.  H.  181,  holding  that  one  not  bearing  relation  of 
creditor  to  vendor  cannot  question  validity  of  sale  made  by  him;  State  ex  rel. 
T^mon  V.  Bucker,  19  Mo.  App.  687,  holding  that  for  officer  to  question  title  of 
claimant  to  property  which  he  seized  as  execution  debtor's  he  must  show  that  he 
was  acting  for  creditor  who  had  obtained  valid  judgment. 
Note  as  payment. 

Cited  in  Hartshorn  v.  Hartshorn,  67  N.  H.  363,  29  Atl.  406,  holding  that  void 
note  does  not  operate  as  payment  of  debt  for  which  given. 
"When  one  is  trespasser  ab  initio. 

Cited  in  reference  note  in  84  A.  D.  92,  on  abuse  of  legal  process  as  making 
one  trespasser  ab  initio. 

Cited  in  note  in  14  A.  D.  366,  on  nonfeasancer  insufficient  to  make  officer  tres- 
passer ab  initio. 
Trespass  for  sale  of  exempt  property. 

Cited  in  reference  note  in  47  A.  D.  711,  on  trespass  for  sale  of  property  part  of 
which  is  exempt. 

«1  AM.  DEC.  611,  STATE  ▼.  CLARK,  28  N.  H.  176. 
E^xtent  of  police  power. 

Cited  in  State  v.  Griffin,  69  N.  H.  1,  76  A.  S.  R.  139,  41  L.R.A.  177,  39  AtL 
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260,  holding  statute  prohibiting  depositing  of  sawdust  in  waters  of  lake  or 
its  tributaries  valid  though  mill  owner  be  injuriously  affected  by  its  enforcement; 
State  V.  Campbell,  64  N.  H.  402,  10  A.  S.  R.  419,  13  Atl.  585,  holding  it  competent 
for  legislature  to  legislate  with  view  to  securing  pure  milk ;  State  v.  Cate,  58  N.  IL 
240,  holding  that  prohibition  of  unusual  traffic  within  two  miles  of  any  public  as- 
sembly convened  for  religious  worship  is  constitutional;  State  v.  Noyes,  30  N.  H. 
279,  holding  it  competent  !or  legislature  to  empower  cities  to  adopt  statute  r^u- 
lating  bowling  alleys. 

Cited  in  note  in  42  A.  R.  457,  on  validity  of  statute  regulating  sale  of  mer- 
chandise within    certain  distance  of  assembly  for  public  worship. 
« Regulation  of  liquor  traflSc. 

Cited  in  State  v.  Roberts,  74  N.  H.  476,  16  L.ILA.(N.S.)   1116,  69  AtL  722, 
holding  it  competent  for  legislature  to  regulate  liquor  traffic;   State  v.  Hogan, 
30  N.  H.  268,  holding  it  competent  for  legislature  to  empower  city  to  prohibit 
sale  of  intoxicants  in  any  restaurant  or  refreshment  saloon  within  its  limits. 
Construction  of  city's  general  power  to  pass  ordinances. 

Cited  in  People  ex  rel.  Larrabee  v.  Mulholland,  19  Hun,  548,  holding  that  town 
may  under  its  general  power  to  pass  ordinances  and  to  license  peddlers  require 
that  persons  peddling  milk  from  vehicles  take  out  license;  State  v.  Freeman,  3& 
N.  H.  426,  holding  ordinance  prohibiting  keeping  open  of  restaurants  after  IQ 
p.  m.  valid  where  town's  charter  empowered  it  to  make  by-laws  necessary  to  it& 
well  being. 

Cited  in  reference  notes  in  83  A.  D.  202,  on  power  of  municipal  corporationa 
concerning  nuisances;  90  A.  D.  283,  as  to  valid  exercise  of  police  power  by  muni- 
cipal corporations. 

Cited  in  notes  in  36  L.R.A.  609,  on  discrimination  by  municipality  in  defining^ 
preventing,  and  abating  nuisance;  41  L.  ed.  U.  S.  519,  on  authority  to  pass  munic- 
ipal ordinances. 

Doubted  in  Knox  City  v.  Thompson,  19  Mo.  App.  523,  holding  town  not  author- 
ized to  license  vehicles  for  revenue  purpose  though  it  was  empowered  to  licenac- 
dram  shops  and  places  of  amusement  and  to  pass  such  ordinances  as  it  might 
deem  necessary  for  regulation  and  policing  of  town. 
«  Regulation  of  liquor  traffic. 

Cited  in  State,  Staates,  Prosecutor,  v.  Washington,  44  N.  J.  L.  605,  43  A.  H. 
402,  holding  that  town  having  general  power  to  pass  ordinances  for  its  peace  and 
good  order  may  prohibit  selling  of  intoxicants  after  10  p.  m. 

Cited  in  reference  notes  in  74  A.  D.  108;  32  A.  S.  R.  45;  41  A.  S.  R.  224, — on 
power  of  municipality  to  regulate  liquor  traffic. 

Cited  in  notes  in  114  A.  S.  R.  303,  on  reasonableness  of  ordinances  as  to  busi- 
ness of  dealing  in  intoxicating  liquors;  39  L.R.A.  526,  on  municipal  power  as  to- 
nuisance  relating  to  intoxicating  liquors;  15  L.R.A.(N.S.)  938,  on  constitutional 
right  of  municipalities  and  local  authorities  to  prohibit  sale  of  intoxicating^ 
liquors. 

Distinguished  in  State  v.  Ferguson,  33  N.  H.  424,  holding  that  clause  in  charter 
of  city  conferring  general  power  to  make  by-laws  and  regulations  cannot  extend 
powers  conferred  by  special  provisions  relating  to  sale  of  intoxicants. 
What  amounts  to  delegation  of  legislative  powers. 

Cited  in  notes  in  114  A.  S.  R.  299,  on  method  of  delegating  power  to  munici- 
pality to  regulate  dealing  in  intoxicating  liquors;  1  L.R.A.  87,  on  local  optio» 
laws. 
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Distinguished  in  State  ex  rel.  Pearson  y.  Hayes,  61  N.  H.  264,  holding  statute 
which  provided  for  its  going  into  effect  or  not  accordingly  as  it  was  or  was  not 
approved  by  majority  of  voters  of  state  void  as  being  delegation  of  legislative 
power. 
Redelegation  of  delegated  authority. 

Cited  in  note  in  11  L.R.A.  582,  on  redelegation  of  delegated  authority. 

Special  grant  of  power  as  excluding  Implied  powers. 

Cited  in  note  in  2  L.R.A.  722,  as  to  whether  special  grant  of  power  to  muni- 
cipal corporation  excludes  implied  powers. 
What  Is  a  "restaurant"  or  "refreshment  saloon." 

Cited  in  State  v.  Hogan,  30  N.  H.  268,  holding  shop  used  for  manufacture  and 
sale  of  tobacco  goods  not  restaurant  or  refreshment  saloon  within  meaning  of 
ordinance  prohibiting  sale  of  intoxicants. 

01  AM.  DEC.  614,  WOODS  ▼.  KIRK,  28  N.  H.  824. 
Conditions  precedent  to  maintenance  of  actions. 

Cited  in  Johnson  v.  Maryland  Casualty  Co.  73  N.  H.  259,  11  A.  S.  R.  609,  60 
Atl.  1009,  holding  one  failing  to  give  notice  of  his  claim  upon  accident  insurance 
policy  for  four  months  where  policy  provided  that  such  notice  be  given  within 
ten  days  cannot  recover  thereon  though  delay  was  due  to  his  agent's  failure  to 
inform  him  of  policy's  existence. 

Effect  of  fraud. 

Cited  in  Jones  v.  Emery,  40  N.  H.  848,  to  point  that  positive  fraud  vitiates 
everything  it  affects. 
When  estoppel  arises. 

Cited  in  reference  notes  in  85  A.  D.  171,  on  doctrine  of  estoppel  in  pais;  12  A. 
S.  R.  371,  on  estoppel  to  show  fraud. 

81  AM.  DEC.  617,  SMITH  v.  GODFREY,  28  N.  H.  879. 

Conflict  of  laws. 

Cited  in  Citizens*  Nat.  Bank  v.  Culver,  7  Legal  Gaz.  317;  Citizens'  Nat.  Bank  v. 
Culver,  54  N.  H.  327,  20  A.  R.  134, — ^holding  that  attorney's  lien  upon  judgment 
recovered  by  him  will  be  enforced  according  to  lex  loci  contractus  and  not  ac- 
cording to  lex  fori ;  MacDonald  v.  Grand  Trunk  R.  Co.  71  N.  H.  448,  93  A.  S.  R.  • 
550,  59  L.R.A.  448,  52  Atl.  982,  upon  point  that  courts  of  one  state  may  out  of 
comity  give  effect  to  laws  of  another. 

Cited  in  reference  notes  in  65  A.  D.  660,  on  enforceability  of  penal  statutes  in 
other  state;  65  A.  D.  660;  73  A.  D.  677, — on  extraterritorial  effect  of  statutes. 
—  As  to  contracts  generally. 

Cited  in  Stevens  v.  Norris,  30  N.  H.  466,  to  point  that  contract  made  in  foreign 
state,  though  legal  there  will  not  be  enforced  in  state  whose  laws  or  policies  it 
violates;  Rogers  v.  Allen,  47  N.  H.  629,  to  point  that  validity  of  contracts  are 
determined  by  law  of  place  where  made,  but  if  performance  is  to  be  had  in  another 
jurisdiction  law  thereof  will  govern;  Scheible  v.  Bacho,  41  Atl.  423  (dissenting 
opinion),  as  to  right  of  lender  of  Confederate  treasury  notes  to  enforce  contract; 
Brigham  v.  Gilmartin,  58  N.  H.  346,  holding  that  liability  of  married  woman 
residing  in  New  Hampshire,  for  goods  bought  by  her  in  Massachusetts,  can  be 
enforced  in  New  Hampshire;  Wight  v.  Rindskopf,  43  Wis.  344,  holding  it  proper 
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to  apply  lex  fori  to  contracts  coming  from  federal  jurisdiction  where  they  operate 
to  compound  crime. 

Cited  in  reference  notes  in  65.  A.  D.  660,  on  governing  and  construing  contract 
by  lex  loci  contractus  unless  otherwise  specified;  66  A.  D.  464,  on  enforceability 
everywhere  else  of  contract  valid  where  made;  66  A.  D.  506,  on  deciding  validity 
of  contract  by  law  of  place  where  made ;  68  A.  D.  662,  on  what  law  governs  valid- 
ity and  construction  of  contract;  69  A.  D.  743,  on  enforceability  of  law  of  another 
state  or  country  in  contravention  of  laws  of  the  state  of  the  forum;  70  A.  D.  66, 
on  nation  not  being  bound  to  recognize  or  enforce  contract  injurious  to  its  own 
interests;  72  A.  D.  635,  on  lex  loci  governing  contracts;  76  A.  D.  616,  as  to  what 
law  governs  validity  of  contract;  77  A.  D.  360,  as  to  what  law  governs  con- 
struction and  validity  of  personal  contracts;  86  A.  D.  340,  on  enforceability  of 
contracts  made  in  another  state;  86  A.  D.  374,  as  to  what  law  governs  contract: 
99  A.  D.  530,  on  control  of  law  of  place  where  made  over  contracts;  30  A.  S.  R. 
698,  as  to  what  law  governs  the  construction  and  enforcement  of  contracts;  55 
A.  S.  R.  774,  776,  on  enforcement  of  contract  outside  of  jurisdiction  where  made. 
—  As  to  chattel  mortgages. 

Cited  in  Ferguson  v.  Clifford,  33  N.  H.  86,  holding  that  if  mortgage  be  in  proper 
form  in  state  where  executed  it  will  be  enforced  in  state  to  which  property  is 
removed  though  not  executed  in  accordance  with  its  laws;  Cushman  v.  Luther, 
53  N.  H.  562,  holding  that  mortgage  of  personalty,  if  valid  in  state  where  exe- 
cuted, will  be  enforced  in  other  states  though  not  executed  in  accordance  with 
their  laws. 

Cited  in  note  in  17  L.R.A.  127,  on  extraterritorial  force  of  chattel  mortgage 
record. 

Distinguished  in  Ferguson  v.  Clifford,  37  N.  H.  86,  holding  that  property  mort- 
gaged in  one  state  and  subsequently  carried  to  another  can  only  be  attached  and 
held  there  in  accordance  with  its  laws. 
«>As  to  sales  generally. 

Cited  in  Cleveland  Mach.  Works  v.  Lang,  67  N.  H.  348,  68  A.  S.  R.  675,  31 
Atl.  20,  holding  validity  of  conditional  sale  made  and  completed  in  state  where 
it  was  valid  not  affected  by  subsequent  removal  of  property,  to  another  state; 
Hill  V.  Spear,  50  N.  H.  253,  9  A.  R.  205,  holding  contract  for  sale  of  intoxicanta 
made  in  one  state  enforceable  in  another  though  vendor  knew  when  he  solicited 
•orders  that  vendee  intended  to  resell  in  violation  of  law  of  latter  state;  Jones 
V.  Surprise,  64  N.  H.  243,  9  Atl.  384,  holding  that  no  recovery  for  purchase  price  of 
liquors  lawfully  sold  in  another  state  can  be  had  if  it  appear  vendor's  agent 
solicited  orders  in  state  where  suit  was  brought  and  sale  prohibited,  knowing 
Tendee  purchased  to  resell  illegally;  Banchor  v.  Warren,  33  N.  H.  183,  holding 
that  if  in  pursuance  of  contract  made  in  Maine  intoxicants  be  separated  and 
placed  on  railroad  in  Massachusetts,  contract  is  enforceable,  if  sale  be  legal  under 
law  of  latter  state  but  illegal  under  law  of  former;  Butler  v.  Northumberland, 
50  N.  H.  33,  holding  that  where  liquors  were  placed  on  car  in  New  York  directed 
to  vendee's  agent  in  Maine  who  paid  freight,  he  subsequently  receiving  credit 
for  difference  between  freight  from  New  York  to  Maine  and  from  Massachusetts 
to  Maine,  sale  was  made  in  New  York;  Wasserboehr  v.  Soulier,  84  Me.  165,  30 
A.  S.  R.  344,  24  Atl.  808,  holding  that  where  plaintiff  made  sale  of  intoxicants 
upon  ten  days'  trial,  delivering  them  to  common  carrier  in  another  state,  no 
recovery  can  be  had  for  purchase  money  if  sale  be  illegal  in  state  where  carrier 
was  to  deliver  to  vendee;  Bowman  Distilling  Co.  v.  Nutt,  34  Kan.  724,  10  Pac. 
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103,  holding  that  mere  knowledge  by  vendor  of  intoxicants  lawfully  sold  in  one 
state  that  vendee  intended  to  use  them  iu  violation  of  law  in  another  state  will 
not  defeat  suit  in  latter  state  for  purchase  money;  Feinemau  v.  Sachs,  33  Kan. 
621,  52  A.  R.  547,  7  Pac.  222,  to  same  eflfect;  Fisher  v.  Lord,  63  N.  H.  514,  3  Atl. 
927,  holding  contra  where  it  appeared  vendor  packed  liquors  in  manner  to  avoid 
suspicion ;  Green  v.  Collins,  3  Cliff,  494,  Fed.  Cas.  No.  5,766,  holding  that  recovery 
may  be  had  on  contract  of  sale  valid  in  state  where  made  though  vendor  knew 
vendee  intended  to  sell  liquor  illegally  in  state  where  suit  was  brought;  Sawyer 
V.  Sanderson,  113  Mo.  App.  233,  88  S.  W.  151,  to  point  that  if  seller  participate 
in  vendee's  purpose  to  sell  in  violation  of  law  sale  will  be  void;  Banchor  v.  Man- 
sel,  47  Me.  58,  holding  note  not  enforceable  if  given  for  liquors  lawfully  sold  in 
another  state  but  intended  to  be  used  in  violation  of  law  of  state  where  suit 
brought,  it  appearing  plaintiff  assisted  defendant  in  evading  law  of  such  state. 

Cited  in  reference  note  in  29  A.  S.  R.  456,  as  to  what  law  governs  contract  of 
sales. 

Cited  in  notes  in  32  A.  S.  R.  451,  452,  on  sales  having  in  view  the  subsequent 
violation  of  foreign  or  domestic  law;  61  L.R.A.  427,  on  conflict  of  laws  as  to 
sale  of  intoxicating  liquors  when  executory  contract  is  consummated  in  one  state 
and  executed  contract  in  another;  61  L.R.A.  432,  on  public  policy  of  forum;  in- 
tention to  violate  prohibitory  statute  of  forum  by  sale  of  intoxicating  liquors. 
Note  as  payment. 

Cited  in  Hall  v.  Clement,  41  N.  H.  166,  holding  that  note  operates  not  as  pay- 
ment but  as  security. 
Recovery  of  price  of  property  sold  for  unlawfal  purposes. 

Cited  in  notes  in  117  A.  S.  R.  502,  on  effect  of  knowledge  of  contemplated  per- 
formance of  contract  in  illegal  manner;  16  L.R.A.  834,  on  right  to  recover  price 
of  property  sold  for  unlawful  use;  12  L.R.A.(N.S.)  601,  on  ethics  of  sale  in  vio- 
lation of  law  by  blameless  vendors. 

61  AM.  DEC.  022,  EMCRY  v.  BERRY,  28  N.  H.  473. 
Who  liable  as  executors  de  son  tort. 

Cited  in  Roggenkamp  v.  Roggeiikamp,  16  C.  C.  A.  600,  32  U.  S.  App.  453,  68 
Fed.  605,  to  point  that  one  who  intermeddles  with  personalty  of  deceased 
person  renders  himself  liable  as  executor  de  son  tort;  Ela  v.  Ela,  70  N.  H.  163, 
47  Atl.  414,  holding  that  one  does  not  become  executor  de  son  tort  by  intermed- 
dling with  decedent's  real  estate;  Batchelder  v.  Manchester  Street  R.  Co.  72  N. 
H.  326,  56  Atl.  752,  to  point  that  any  intermeddling  with  personal  estate  of  de- 
cedent that  takes  place  without  giving  bond  as  administrator  or  executor  is  un- 
lawful and  renders  person  liable  as  executor  de  son  tort;  Brennan  v.  Pardridge, 
67  Mich.  449,  35  N.  W.  85,  holding  one  receiving  goods  of  estate  of  auctioneer 
after  his  death  liable  to  his  administrator  both  for  goods  that  auctioneer  owned 
and  for  those  he  was  selling  on  commission  and  for  which  goods  estate  was  liable; 
Cullen  V.  O'Hara,  4  Mich.  132,  holding  administrator  whose  intestate  had  posses- 
sion of  money  belonging  to  an  estate  upon  which  no  administration  had  been 
granted  may  maintain  action  against  one  who  converted  such  money  upon  death 
of  said  intestate. 

Cite^  in  reference  notes  in  86  A.  D.  423,  on  definition  of  executor  de  son  tort; 
94  A.  D.  140,  on  executor  de  son  tort. 

Cited  in  notes  in  55  A.  D.  439,  on  power,  title  and  liability  of  executor  de  son 
tort;  85  A.  D.  424,  on  what  acts  constitute  person  executor  de  son  tort;  86  A.  D. 
Am.  Dec.  Vol.  VIII.— 81. 
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424,  on  what  acts  will  not  constitute  person  executor  de  son  tort;  85  A.  D.  427, 
on  liability  of  executor  or  administrator  for  his  own  acts  before  qualifying;  98 
A.  S.  K.  194-105,  on  what  constitutes  one  an  executor  de  sou  tort;  98  A.  S.  R. 
196,  On  acts  of  charity  or  kindness  as  constituting  one  an  executor  de  son  tort. 
£irect  of  subsequent  administration  by  executor  de  son  tort. 

Cited  in  reference  note  in  65  A.  D.  140,  on  right  of  executor  de  son  tort  to 
discharge  himself  from  liability  as  such  by  taking  out  letters  of  administration. 

Cited  in  note  in  98  A.  S.  R.  199,  on  effect  of  subsequent  administration  by 
executor  de  son  tort. 
Proving  foreign  laws. 

Cited  in  Jenne  v.  Harrisville,  63  N.  H.  405,  holding  that  foreign  unwritten 
laws  including  prevailing  construction  of  foreign  statutes  may  be  proved  by 
witnesses  and  are  matters  of  fact  determinable  at  trial  term;  People  v.  Calder, 
30  Mich.  85,  admitting  in  conjunction  with  expert  testimony  as  evidence  of  what 
law  of  another  state  was  in  1869,  a  presumably  authorized  publication  of  such 
state's  laws  made  in  1852;  Nashua  Sav.  Bank  v.  Anglo-American  Land,  Mortg., 
&  Agency  Co.  189  U.  S.  221,  47  L.  ed.  782,  23  Sup.  Ct.  Rep.  517,  holding  copies  of 
acts  of  English  parliament  admissible  in  evidence  when  produced  by  practicing 
English  attorney  who  testifies  that  they  are  printed  by  authority  and  are  with- 
out further  proof  receivable  by  law  in  evidence. 

Cited  in  reference  notes  in  63  A.  D.  434,  on  how  foreign  statutory  law  may  be 
proved ;  65  A.  D.  200,  on  proof  of  statutes  of  sister  state  by  parol ;  66  A.  D.  200, 
on  proof  of  statutes  of  another  state  or  country  by  statute  book  printed  by  au- 
thority or  by  authenticated  copies  of  the  statutes;  8^  A.  D.  634,  on  how  foreign 
laws  proved;  113  A.  S.  R.  882,  on  proof  of  expert  witnesses  of  laws  of  sister 
states  or  foreign  countries. 

Cited  in  notes  in  11  A.  D.  784,  on  method  of  proof  of  foreign  lawa;  113  A.  S.  R. 
884,  on  how  statutes  of  sister  states  or  of  foreign  countries  are  generally  proved; 
25  L.R.A.  451,  on  oral  proof  of  foreign  unwritten  or  common  law;  25  L.R.A.  465, 
on  oral  proof  of  written  law  of  sister  states. 
Right  to  amend  or  correct  court  records. 

Cited  in  Simmons  v.  Goodell,  63  N.  H.  458,  2  Atl.  897,  holding  that  probate 
court  may  correct  its  own  records  to  make  them  conform  to  the  facts;  Wiggin  v. 
Veasey,  43  N.  H.  313,  holding  that  record  of  judgment  may  be  amended  after 
lapse  of  many  years;  State  v.  Dowd,  43  N.  H.  464,  allowing  correction  of  clerical 
errors  in  copy  of  recognizance  sent  by  magistrate  to  supreme  court;  Karrick  ▼. 
Wetmore,  25  App.  D.  C.  415,  holding  that  judgment  of  dismissal  cannot,  without 
notice  to  party  to  be  affected,  be  stricken  out  after  lapse  of  term  at  which  ren- 
dered. 

Cited  in  reference  notes  in  80  A.  D.  192,  on  power  of  courts  to  order  mistakes 
in  record  corrected;  89  A.  D.  337,  on  courts'  power  to  amend  their  records;  62 
A.  S.  R.  232,  on  amendment  of  judgments. 
Power  of  executor  or  administrator  to  act  under  will. 

Cited  in  note  in  12  E.  R.  C.  12,  on  power  of  executor  or  administrator  to  act 
under  will. 

01  AM.  DEC.  629,  RUSSEIili  ▼.  FABYAN,  28  N.  H.  54S. 
Apportionment  of  rent. 

Cited  in  Anderson  v.  Robbins,  82  Me.  422,  8  L.R.A.  668,  19  Atl.  910,  holding 
that  mortgagor  cannot  recover  from  tenant  paying  rent  quarterly  any  portion 
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of  rent  for  quarter  during  currency  of  which  mortgagee  entered  for  condition 
broken. 

Pleading  payment. 

Cited  in  Arnold  v.  Cole,  42  W.  Va.  663,  26  S.  E.  312,  to  point  that  where  declara- 
tion is  in  covenant  for  condition  broken  for  rent  defendant  must,  if  he  rely  on 
payment,  plead  it  specially  or  plead  general  issue  with  brief  statement  of  facts. 

Cited  in  reference  note  in  87  A.  D.  623,  on  admissibility  of  evidence  of  payment 
under  general  denial. 

Effect  of  tenant's  holding  over. 

Cited  in  note  in  15  E.  R.  C.  595,  on  effect  of  tenant's  holding  over  with  con- 
sent of  landlord. 

01  AM.  DEC.  681,  MURCH  ▼.  CONCORD  R.  CORP.  29  N.  H.  9. 
Dnty  owed  by  carriers  to  passengers  and  otliers. 

Cited  in  Southern  R.  Co.  v.  Kendrick,  40  Miss.  374,  90  A.  D.  332,  holding  that 
carrier  need  not  in  addition  to  having  names  of  stations  called  out  see  that 
passenger  is  put  off  at  his  proper  station;  O'Brien  v.  Boston  &  W.  R.  Co.  15 
Gray,  20,  77  A.  D.  347,  holding  that  passenger  ejected  for  non-payment  of  fare 
at  place  where  there  is  no  station  cannot  by  climbing  upon  train  before  it  starts 
and  tendering  fare  obtain  right  to  be  carried;  Smith  v.  Boston  &  M.  R.  Co.,  44 
N.  H.  325,  holding  carrier  not  liable  as  insurer  for  merchandise  carried  by  pas- 
senger though  passengers  had  been  allowed  on  several  other  occasions  to  carry 
merchandise  without  objection;  Johnson  v.  Concord  R.  Co.,  46  N.  H.  213,  88  A.  D. 
199,  holding  evidence  of  occasional  instances  of  conductors  accepting  tickets  not 
dated  on  day  used  insufficient  to  establish  usage  upon  part  of  company  to  ac- 
cept such  tickets  where  regulation  prohibited  conductors  from  taking  them; 
lOiight  V.  Portland,  S.  &  P.  R.  Co.,  56  Me.  234,  96  A.  D.  449,  holding  in  action 
by  one  injured  by  defect  in  wharf  leading  from  terminus  of  defendant's  railroad 
to  steamboat,  that  carrier  must  provide  safe  passage  way  to  and  from  its  cars; 
McDonald  v.  Chicago  &  N.  W.  R.  Co.  26  Iowa,  124,  96  A.  D.  114,  holding  that  rail- 
road company  must  keep  in  safe  condition  all  portions  of  its  platforms  and  station 
grounds  reasonably  near  thereto,  and  to  which  passengers  would  ordinarily  be 
likely  to  go. 

Cited  in  reference  note  in  71  A.  D.  243,  on  liability  of  passenger  carriers  only 
where  their  negligence  is  proximate  cause  of  injury. 

Cited  in  note  in  20  L.R.A.  620, — on  measure  of  care  which  carrier  must  exer- 
cise to  keep  its  platforms  and  approaches  safe. 

Distinguished  in  Chicago  &  W.  I.  R.  Co.  v.  Reichert,  69  111.  App.  91,  holding 
that  one  wlio  placed  himself  with  back  to  track  in  such  position  as  to  be  slruck 
by  moving  traiu  cannot  recover  if  he  knew  that  platform  projected  over  roadway. 
—  As  affected  by  fact  that  property  is  operated  under  lease  or  contract. 

Cited  in  Mahoney  v.  Atlantic  &  St.  L.  R.  Co.,  63  Me.  68,  holding  that  pas- 
senger contracting  with  lessee  and  operator  of  railroad  cannot  maintain  action 
against  lessor  for  wrongful  expulsion  from  train;  Hale  v.  Dutant,  39  Tex.  667, 
holding  owner  of  ferry  franchise  who  had  leased  ferry  to  another  not  liable  to 
one  injured  by  tripping  over  Tope  used  in  connection  with  ferry;  Cunningham 
V.  International  R.  Co.,  51  Tex.  503,  32  A.  R.  632,  holding  railroad  company  not 
liable  for  acts  of  independent  construction  contractor  in  managing  its  trains 
which  were  used  and  controlled  by  him  for  construction  purposes  upon  part  of 
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road  not  yet  delivered  to  it;  Pierce  v.  Concord  R.  Co.,  51  N.  H.  690,  holding 
lessee  which  operates  railroad  of  its  lessor,  liable  as  "proprietor**  thereof  for 
•damages  caused  by  flying  sparks  to  property  abutting  on  line  of  railroad;  Engel 
V.  New  York,  P.  &  B.  R.  Co.,  160  Mass.  260,  22  L.R.A.  283,  35  N.  E.  647  (dis- 
senting opinion),  upon  point  that  it  is  duty  of  carrier  to  have  track  safe  whether 
it  owns  or  hires  it;  Birmingham  v.  Rochester  City  &  B.  R.  Co.,. 69  Hun,  583, 
14  N.  Y.  Supp.  13,  holding  railway  company  which  lays  its  tracks  upon  bridge 
constructed  by  state  liable  to  passenger  injured  by  defects  in  bridge;  Ryerson 
V.  Morris  Canal  &  Bkg.  Co.  71  N.  J.  L.  381,  59  Atl.  29,  2  A.  &  E.  Ann.  Cas.  859, 
holding  that  canal  company  cannot  relieve  itself  of  its  charter  duty  to  main* 
tain  proper  bridges  by  executing  under  legislative  authority  lease  of  all  its 
property  to  another  company;  Braslin  v.  Somerville  Horse  R.  Co.,  145  Mass. 
64,  13  N.  E.  65,  holding  lessor  liable  for  injuries  suffered  by  passenger  not- 
withstanding fact  that  railway  was  being  operated  by  lessee;  Story  v.  Concord 
A  M.  R.  Co.,  70  N.  H.  364,  48  Atl.  288,  holding  railroad  company  liable  to  its 
employee  injured  by  defect  in  track  owned  by  another  company  over  which 
former  was  running  car  upon  which  plaintiff  was  when  injured. 

Cited  in  reference  note  in  70  A.  D.  429,  on  railroad's  liability  where  it  gives 
another  permission  to  use  its  road. 

Cited  in  notes  in  71  A.  D.  295,  on  liability  of  railroads  for  torts  of  their 
lessees;  48  A.  R.  581,  on  railroad's  liability  for  lessee's  negligence;  58  A.  S.  R. 
148,  on  liability  of  lessor  of  railway  to  persons  other  than  the  lessee;  37  L.R.A. 
85,  on  responsibility  of  grantee  of  public  franchises  for  acts  of  servants  of  lessee 
an  possession  under  authorized  contract;  44  L.R.A.  751,  on  liability  of  lessor  of 
railroad  for  injuries  caused  by  negligence  of  other  company  under  running 
privileges  or  arrangements. 

Disapproved  in  Nugent  v.  Boston,  C.  &  M.  R.  Co.,  80  Me.  62,  6  A.  S.  R.  151, 
12  Atl.  797,  holding  railroad  company  over  portion  of  whose  track  another  com- 
pany operates  its  trains  under  contract,  liable  to  brakeman  who  while  in  em- 
ploy of  latter  was  injured  by  reason  of  negligent  construction  of  former's  sta- 
tion-house. 

^  When  riding  on  freight  trains. 

Cited  with  special  approval  in  Central  R.  Co.  v.  Smith,  76  Ga.  209,  2  A.  S.  R. 
31,  to  point  that  one  taking  passage  on  freight  train  can  demand  only  such 
depot  facilities  as  are  found  in  freight  yards. 

Cited  in  Hays  v.  Wabash  R.  Co.,  51  Mo.  App.  438,  to  point  that  one  taking 
passage  on  freight  train  cannot  expect  conveniences  of  regular  passenger  train; 
Mobile  &  O.  R.  Co.  v.  McArthur,  43  Miss.  180,  holding  that  where  one  is  re- 
ceived as  passenger  for  hire  upon  freight  train  carrier  owes  him  duty  of  stop- 
ping train  at  his  point  of  destination;  Louisville  &,  N.  R.  Co.  v.  Bisch,  120  Ind. 
549,  22  N.  E.  662,  holding  that  one  who  disregarding  instructions  remained  on 
platform  of  car  attached  to  freight  train  cannot  recover  for  injuries  received 
in  being  thrown  therefrom  by  train's  jerking;  Smith  v.  Louisville,  K  A^  St.  L. 
R.  Co.,  124  Ind.  394»  24  N.  E.  753,  holding  complaint  insufficient  where  it  allied 
that  plaintiff  while  riding  upon  freight  train  at  invitation  of  its  conductor  was 
struck  and  thrown  therefrom  by  servant  of  defendant  upon  said  train  and  that 
other  servants  did  not  come  to  his  protection;  Richmond  v.  Southern  P.  Co.,  41 
Or.  54,  93  A.  S.  R.  694,  57  L.R.A.  616,  67  Pac.  947,  holding  that  agreement  by 
passenger  procuring  mileage  ticket  at  reduced  rate  not  to  hold  carrier  liable 
for  injuries  received  while  riding  on  freight  trains,  is  unenforceable  as  to  freight 
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trains  designated  by  carrier  to  carry  passengers  generally;  Lucas  v.  Milwaukee 
&  St.  P.  R.  Co.,  33  Wis.  41,  14  A.  R.  736,  holding  that  where  company  permits 
persons  to  be  carried  on  some  of  its  freight  trains,  one  who  is  taken  on  any 
particular  freight  train  without  objection  may  recover  as  passenger  for  in- 
juries received;  Atchison,  T.  k  S.  F.  R.  Co.  v.  Headland,  18  Colo.  477,  20  L.R.A. 
822,  33  Pac.  185,  holding  that  cripple  carried  on  freight  train  does  not  become 
passenger  after  conductor's  failure  to  eject  him  upon  learning  of  his  presence 
thereon.  . 

Ck>ntrlbQtory  negligence  as  bar  to  recovery. 

Cited  in  Chicago,  B.  &  Q.  R.  Co.  v.  Dougherty,  12  111.  App.  181,  110  III.  521, 
holding  that  no  recovery  can  be  had  by  one  whose  want  of  ordinary  care  con- 
tributed to  injury  complained  of;  Toledo  &  W.  R.  Co.  v.  Goddard,  25  Ind.  385^ 
holding  that  one  whose  negligence  contributed  to  his  being  struck  by  train  at 
crossing  cannot  recover;  Newhouse  v.  Miller,  35  Ind.  463,  to  point  that  one 
whose  negligence  contributed  to  collision  between  his  team  and  defendant's  can- 
not recover;  Chamberlain  v.  Porter,  9  Minn.  260,  Gil.  244,  in  action  for  un- 
skillful surgical  treatment  to  point  that  if  injury  be  caused  proximately  in  part 
by  plaintiff's  negligence  he  cannot  recover;  Underbill  v.  Manchester,  46  N.  H. 
214,  holding  that  under  statute  making  towns  liable  for  damage  done  by  mobs 
proprietor  of  gambling  house  cannot  recover  for  injuries  to  his  property  caused, 
by  riot  growing  out  of  a  dispute  over  gambling  transaction. 

Cited  in  reference  notes  in  63  A.  D.  333,  on  contributory  negligence  as  affect- 
ing right  to  recover  for  injury;  64  A.  D.  412,  on  recovery  where  negligence  is. 
mutual;  64  A.  D.  676,  on  contributory  negligence  relieving  defendant;  64  A.  D. 
771,  on  contributory  negligence  affecting  injured  passenger's  right  of  recovery; 
67  A.  D.  327,  on  doctrines  of  negligence  and  contributory  negligence  as  applied 
to  railroad  companies;  71  A.  D.  230,  on  right  of  person  guilty  of  contributory 
negligence  proximately  causing  injury  to  recover;  72  A.  D.  720,  on  right  of* 
recovery  where  both  parties  are  mutually  at  fault  in  negligence;  75  A.  D.  346,, 
on  doctrine  of  contributory  negligence;  78  A.  D.  327,  on  contributory  negligence 
as  bar  to  recovery  of  damages;  85  A.  D.  706,  on  recovery  for  negligence  where? 
party  was  himself  negligent;  02  A.  D.  340,  on  when  contributory  negligence? 
prevents  recovery. 

Criticized  in  Holland  v.  Tennessee  Coal,  Iron  &  R.  Co.,  91  Ala,  444,  12  L.R.A. 
232,  8  So.  524,  upon  point  that  negligence  however  slight  upon  part  of  per- 
son injured  will  bar  recovery. 

Right  to  maintain  action  of  tort  for  breach  of  contract  between  defendant 
and  another. 

Cited  in  Pittsfield  Cottonware  Mfg.  Co.  v.  Pittsfield  Shoe  Co.,  71  N.  H.  522^ 
60  L.R.A.  116,  53  Atl.  807,  to  point  that  recovery  cannot  be  had  where  action, 
though  in  form  for  tort,  is  in  substance  for  breach  of  warranty  in  contract  be- 
tween defendant  and  third  person. 
3Iode  of  determining  existence  of  negligence. 

Cited  in  Norris  v.  Litchfield,  35  N.  H.  271,  69  A.  D.  546,  holding  that  what 
constitutes  negligence  is  mixed  question  of  law  and  fact  to  be  settled  by  jury 
under  instructions  from  court. 
Stating  law  In  pleadings. 

Cited  in  Merrill  v.  Plainfield,  45  N.  H.  126,  to  point  that  conclusions  of  law 
ought  not  to  be  stated  in  pleadings;  Pearson  v.  Tower,  56  N.  H.  36,  to  point. 
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that  courts  apply  law  to  facts  stated  in  pleadings,  without  regard  to  any  er- 
roneous statement  of  law  made  therein. 
liiability  of  railroad  for  Injuries  to  trespassing  animals. 

Cited  in  reference  note  in  64  A.  D.  674,  on  railroad's  liability  for  injuries  to 
trespassing  animals. 

liiability  for  remote  consequences  of  negligence. 

Cited  in  note  in  67  A.  D.  464,  on  liability  of  remote  wrongdoer  for  damage 
caused  by  wrongful  act  or  negligence. 

•  1  AM.  DEC  642,  BURKE  v.  ALIMS,  29  N.  H.  106. 
Validity  of  contracts  of  lunatics. 

Cited  in  Hall  v.  Butterfield,  69  N.  H.  364,  47  A.  R.  209,  to  point  that  lunatics 
and  persons  non  compos  mentis  may  show  their  incapacity  as  defence  to  their 
contracts;  Hull  v.  Louth,  109  Ind.  315,  68  A.  R.  406,  10  N.  E.  270,  holding  that 
deed  of  imbecile  may  be  avoided  even  as  against  innocent  persons  making  ad- 
vancements in  reliance  thereupon;  Walker  v.  Winn,  142  Ala.  660,  110  A.  S.  R. 
60,  39  So.  12,  4  A.  &  E.  Ann.  Cas.  637,  holding  that  maker  may  set  up  payee's 
insanity  as  defense  to  suit  on  note  by  latter's  indorsee;  Anglo-Calif orni an  Bank 
V.  Ames,  27  Fed.  727,  holding  that  lunatic  payee's  indorsement  of  certificate  of 
deposit  carries  no  title  to  innocent  purchaser;  Gerling  v.  Agricultural  Ins.  Co. 
39  W.  Va.  689,  20  S.  E.  691,  holding  condition  in  insurance  policy  against 
alienation  not  violated  by  conveyance  made  by  insured  while  insane;  State  v. 
Pike,  49  N.  H.  399,  6  A.  R.  633  (dissenting  opinion),  to  point  that  one  may 
avoid  his  contract  on  ground  of  his  insanity;  Young  v.  Stevens,  48  N.  H.  133, 
97  A.  D.  692,  2  A.  R.  202,  holding  that  insanity  may  either  be  pleaded  or 
given  in  evidence  as  bar  to  action  founded  either  upon  executory  or  executed 
contract;  French  Lumbering  Co.  v.  Theriault,  107  Wis.  627,  81  A.  S.  R.  856,  51 
L.R.A.   910,   83   N.   W.   927,   holding  deed   of   lunatic   not  under  guardianship 

not  so  far  void  as  to  render  judgment  recovered  after  its  execution  specific  lien 

on  property  conveyed. 

Cited  in  notes  in  16  A.  D.  364,  as  to  whether  contracts  of  lunatics  are  void 

«or  voidable;  16  E.  R.  C.  739,  on  avoidance  of  contract  of  alleged  insane  persoa. 

^Validity  of  will. 

Cited   in  Boardman  v.   Woodman,  47   N.  H.   120    (dissenting  opinion),  upon 

Y]uestion  whether  moral  insanity  of  testator  renders  him  incapable  of  executing 
will. 

Time  to  take  exceptions. 

Cited   in   reference  notes  in  63  A.  D.  312,  on  right  on  appeal  to  insist  on 

exceptions   not  taken   below;    66   A.   D.    73,  on   refusal   to  consider   on   appeal 

admissibility  of  evidence  not  objected  to  on  trial;   77  A.  D.  102,  on  right  to 

raise  objections  for  first  time  in  appellate  court. 

Cited  in  note  in  76  A.  D.  202,  on  necessity  that  exception  to  admissibility 

of  evidence  be  taken  in  lower  court. 

61    AM.  DEC.   648,  KELIjY  v.   GILMAN,  29  N.  H.  385. 
Effect  of  errors  in  writs. 

Cited  in  McAlpine  v.  State,  68  Me.  423,  holding  that  writ  in  supreme 
judicial  court  returnable  at  term  after  intervening  term  at  which  it  might  have 
a)een  returnable  is  voidable;  Norton  v.  Dover,  14  Fed.  106,  to  point  that  error 
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of  making  writ  returnable  to  wrong  day  niay  be  corrected  by  amendment; 
Brown  v.  Ellsworth,  72  X.  H.  186,  55  Atl.  366,  holding  writ  in  which  day  of 
return  and  residence  of  parties  are  erroneously  stated,  but  which  is  entered  at 
proper  term,  may  be  amended;  Nash  v.  Mallory,  17  Mich.  232,  holding  writ 
not  invalid  though  it  fails  to  state  year  as  well  as  month  to  which  it  is  made  re- 
turnable. 

Cited  in  reference  notes  in  6  A.  S.  R.  657,  on  amending  sheriff's  return;  71 
A.  S.  R.  242,  on  validity  of  writ  made  returnable  out  of  term. 
Meaning  of  "month." 

Cited  in  note  in  78  A.  S.  R.  384,  on  meaning  of  ''month"  in  computation  of 
time. 

61  AM.  DEC.   652,  PRESCOTT  ▼.  CARR,  29  N.  H.  453. 
Ck>n8truction  of  statutes  of  descents. 

Cited  in  North's  Estate,  48  Conn.  583,  holding  that  under  statute  providing 
that  if  any  child  die  before  estate  is  disposed  of  his  share  shall  be  divided 
among  surviving  children,  latter  take  by  descent  from  father;  Perkins  v. 
Simonds,  28  Wis.  90,  to  same  effect. 

Annotation  cited  in  Re  Amy,  12  Utah,  278,  42  Pac.  1121,  holding  that  where 
statute  excluded  those  who  were  not  of  blood  of  ancestor  from  whom  property 
descended,  children  of  intestate's  father  but  not  of  his  mother  cannot  inherit 
property  which  descended  to  intestate  from  his  mother  and  from  his  half  sister 
on  mother's  side. 
— -  Relating  to  brothers  and  sisters  of  half  blood. 

Cited  in  Seery  v.  Fitzpatrick,  79  Conn.  562,  65  Atl.  964,  9  A.  &  E.  Ann.  Cas. 
139,  holdinjg  half-brother  within  statute  providing  that  if  "brother"  who  is 
devisee  die  before  testator,  his  issue  shall  take  estate  devised;  Finley  v.  Abner, 
64  C.  C.  A.  262,  129  Fed.  734,  interpreting  "children"  as  meaning  '^kindred" 
in  statute  providing  that  "children  of  half  blood  shall  inherit  equally  with 
children  of  whole  blood." 

Annotation  cited  in  Re  Smith,  131  Cal.  433,  82  A.  S.  R.  358,  63  Pac.  729, 
holding  half-sisters  within  statute  providing  that  surviving  husband  shall  take 
one-half  and  sisters  other  half,  notwithstanding  further  provision  that  kindred 
of  whole  blood  were  to  be  preferred  to  kindred  of  half  blood. 

Cited  in  notes  in  12  A.  S.  R.  110,  on  rights  of  kindred  of  half  blood  to  in- 
heritance; 29  L.R.A.  544,  on  meaning  of  words  "brothers  and  sisters"  as  ap- 
plied in  descent  and  distribution  among  kindred  of  the  half  blood;  29  L.R.A. 
549,  on  distinction  between  whole  and  half  blood  in  case  of  descent  nnd  distri- 
bution; 29  L.R.A.  556,  on  descent  and  distribution  among  kindred  of  the 
half  blood  in  case  of  ancestral  estates. 
Considering  source  of  property  in  construing  will. 

Cited  in  Farmer  v.  Kimball,  46  N.  H.  435,  88  A.  D.  219,  holding  that  in 
determining  whether  or  not  testator  intended  to  distribute  property  per  capita 
source  from  which  he  acquired  it  is  of  little  importance. 

61  AM.  DEC.  668,  GILES  t.  HALSTED,  24  X.  J.  li.  866. 
Office  of  condition  in  bond. 

Cited  in  McCuUough  v.  Moore,  111  111.  App.  546,  to  point  that  office  at  oon» 
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dition  in  bond  is  simply  to  suspend  bond's  efficacy  upon  happening  of  some 
event  or  performance  of  some  act. 

Cited  in  reference  note  in  82  A.  S.  R.  208,  on  condition  as  part  of  bond. 
Effect  of  defects  or  blanks  In  bonds. 

Cited  in  reference  note  in  87  A.  D.  543,  on  effect  of  defects  or  blanks  in 
bonds. 

•  1  AM.  DEC.  671,  STATE  v.  OVERTON,  24  N.  J.  Ij.  435. 
Validity  of  regulations  prescribed  by  carriers. 

Cited  in  I.  &  G.  N.  R.  Co.  v.  Goldstein,  2  Tex.  App.  Civ.  Cas.  (Willson)  206, 
holding  regulation  of  carrier  prohibiting  persons  not  having  tickets  from 
entering  car  reasonable;  Johnson  v.  Concord  K  Co.  46  N.  H.  213,  88  A.  D.  199, 
holding  regulation  of  railroad  company  requiring  that  tickets  be  used  on  day 
of  sale  reasonable  and  that  passenger  purchases  ticket  subject  to  such  regu- 
lation; Chicago  &  N.  W.  R.  Co.  v.  Williams,  56  111.  185,  8  A.  R.  641,  holding 
that  rule  which  would  exclude  negress  from  "ladies'  car"  because  of  her  color 
would  be  unreasonable  and  unlawful;  Bass  v.  Chicago  &  N.  W.  R.  Co.  36  Wis. 
450,  17  A.  R.  495,  holding  regulation  designating  particular  car  for  separate 
use  of  women,  and  men  traveling  with  them,  valid. 

Cited  in  reference  notes  in  72  A.  D.  66,  on  regulations  which  carriers  of 
passengers  may  make;  92  A.  D.  137,  on  reasonable  rules  which  railroads  may 
make  as  to  passengers  and  others  not  employees;  93  A.  D.  750,  on  right  of  com- 
mon carrier  of  passengers  to  make  reasonable  regulations. 

Cited  in  notes  in  41  A.  D.  471,  on  reasonableness  as  test  of  validity  of  regu- 
lations by  railroad  companies  as  to  passengers  and  others  not  employees;  41 
A.  D.  472,  on  who  may  make  regulations  affecting  passengers;  41  A.  D.  480, 
on  validity  of  rules  limiting  time  in  which  ticket  is  to  be  used  and  as  to  "stop- 
over" tickets;  45  A.  D.  193,  194,  on  reasonableness  of  rule  that  passengers 
shall  not  stop  over  without  "stop-over  tickets;"  43  L.R.A.  362,  on  reasonableness 
of  rules  for  safe  conduct  of  business  as  regards  employees. 
Duty  of  passenger  as  to  tickets  and  fares. 

Cited  in  Ripley  v.  New  Jersey  R.  &  Transp.  Co.  31  N.  J.  L.  388,  holding  that 
commuter  can  claim  no  right  to  ride  without  producing  like  other  passengers 
his  ticket  when  demanded;   Cresson  v.  Philadelphia  &  R.  R.  Co.  11  Phila.  597, 
32  Phila.  Leg.  Int.  363,  holding  same  as  to  purchaser  of  "season  ticket." 
—  Ejection  for  nonpayment  of  fare. 

Cited  in  State  v.  Chovin,  7  Iowa,  204,  holding  that  conductor  may  lawfully 
eject  one  who,  having  no  ticket,  refused  to  pay  higher  fare  charged  of  persons 
who  failed  to  purchase  tickets  before  entering  train;  Shelton  v.  Erie  R.  Co.  73 
N.  J.  L.  568,  118  A.  S.  R.  704,  9  L.R.A.(N.S.)  727,  66  Atl.  403,  9  A.  &  E. 
Ann.  Cas.  883,  holding  expulsion  of  passenger  for  nonpayment  of  fare  not 
actionable  though  he  informed  conductor  that  he  had  paid  for  limited  ticket, 
which  he  tendered  and  which  was  refused,  a  price  entitling  him  to  unlimited 
ticket;  Jardine  v.  Cornell,  50  N.  i.  L.  485,  14  Atl.  590,  to  point  that  railroad 
company  may  forcibly  eject  from  its  train  one  who  being  improvided  with 
proper  ticket  refuses  to  pay  fare  or  leave  train. 

Cited  in  reference  note  in  92  A.  D.  109,  on  when  passengers  may  be  ejected 
for  refusal  to  pay  fare  or  extra  fare. 

Cited  in  note  in  41  A.  D.  476,  on  ejectment  of  passengers  for  not  showing  or 
surrendering  ticket  or  paying  fare. 
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—  Right  of  stopover. 

Cited  in  Stone  v.  Chicago  &  N.  W.  R.  Co.  47  Iowa,  82,  29  A.  R.  458;  Mc- 
Clure  V.  Philadelphia,  W.  &  B.  R.  Co.  34  Md.  532,  6  A.  R.  345,— holding  that 
one  who  has  through  ticket  cannot  without  carrier's  consent  "stop  off;"  Hat  ten 
V.  Newark  &  J.  C.  R.  Co.  39  Ohio  St.  376,  holding  to  same  effect ;  Pennsylvania 
R.  Co.  V.  Parry,  55  N.  J.  L.  551,  39  A.  S.  R.  654,  22  L.R.A.  251,  27  Atl.  914, 
to  same  point;  Dietrich  v.  Pennsylvania  R.  Co.  71  Pa.  432,  10  A.  R.  711,  29 
Phila.  Leg.  Int.  212,  holding  that  holder  of  "drover's  ticket"  takes  it  subject 
to  company's  right  to  eject  him  if  he  attempt  to  use  it  after  having  "stopped 
off;"  Denny  v.  New  York,  C/&  H.  R.  R.  Co.  5  Daly,  50,  holding  that  fact  that 
passenger  is  allowed  to  "stop  off"  on  one  occasion  without  having  his  ticket 
indorsed  does  not  entitle  him  to  such  privilege  on  other  occasions. 

Cited  in  reference  notes  in  45  A.  D.  198,  on  passenger's  right  to  stop  over; 
88  A.  D.  207,  on  passenger's  right  to  leave  train  and  resume  journey  at  another 
time;  39  A.  S.  R.  658,  on  railroad  tickets  for  continuous  passage. 

Cited  in  note  in  28  L.R.A.  774,  on  right  of  passenger  to  stop  over. 
Passenger's  right  to  demand  through  accommodations. 

Cited  in  Pullman  Palace  Car  Co.  v.  Taylor,  65  Ind.  153,  32  A.  R.  57,  holding 
that  passenger  who  purchases  ticket  entitling  him  to  particular  berth  in  par- 
ticular sleeping  car  for  continuous  passage  may  demand  that  such  berth  or  one 
equally  convenient  and  safe  be  furnished  him  throughout  journey. 
Who  are  passengers. 

Cited   in  note  in  61  A.   S.  R.   102,  on  persons  riding  on  certain  tickets  as 
passengers. 
Expulsion  of  passengers  or  trespasser. 

Cited  in  reference  notes  in  82  A.  D.  525,  on  expulsion  of  passengers;  92  A. 
D.  142,  on  expelling  passengers  on  dangerous  or  inconvenient  places;  92  A. 
D.  142,  on  use  of  no  more  force  than  necessary  in  expelling  passenger;  2  A.  S.  R. 
540,  on  care  required  of  railroad  company  in  removing  trespasser  from  car. 
Reasonableness  of  corporate  by-laws  and  regulations  as  question  for 
court  or  Jury. 

Cited  in  Brown  v.  Memphis  &  C.  R.  Co.  4  Fed.  37,  holding  it  for  jury  to  de- 
termine whether  regulation  of  carrier  designating  particular  car  from  which 
persons  of  bad  character  are  excluded  is  reasonable;  Morris  &  E.  R.  Co.  v. 
Ay  res,  29  N.  J.  L.  393,  80  A.  D.  215,  holding  same  as  to  regulation  requiring 
consignee  to  receipt  for  all  goods  before  any  part  is  removed;  Compton  v. 
Van  Volkenburgh,  34  N.  J.  L.  134,  holding  same  as  to  rule  of  ferry  company 
prohibiting  passengers  from  entering  gateway  reserved  for  vehicles;  Christian 
V.  First  Div.  St.  Paul  &  P.  R.  Co.  20  Minn.  21,  Gil.  12,  declaring  regulation 
of  carrier  requiring  consignee  to  acknowledge  receipt  of  definite  quantity  of 
wheat  without  giving  him  opportunity  to  measure  it,  void  as  matter  of  law; 
Delaware,  L.  &  W.  R.  Co.  v.  Central  Stock  Yard  &  Transit  Co.  45  N.  J.  Eq.  50, 
6  L.R.A.  855,  17  Atl.  146,  upon  point  that  reasonableness  vel  non  of  regulations 
of  stock  yard  company  is  question  for  jury;  Clason  v.  Milwaukee,  30  Wis.  316, 
holding  that  whether  ordinance  prohibiting  removal  of  sand  from  beach  was 
reasonably  necessary  to  its  protection  is  question  of  fact  to  be  passed  on  by 
jury  after  weighing  evidence;  Meyers  v.  Chicago,  R.  I.  &  P.  R.  Co.  67  Iowa, 
555,  42  A.  R.  50,  10  N.  W.  896,  holding  that  court  may  declare  town  ordinance 
limiting  railways  to  speed  of  four  miles  an  hour  void. 
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Cited  in  reference  notes  in  80  A.  D.  219,  on  reasonableness  of  regulation  by 
carrier  as  mixed  question  of  law  and  facts;  85  A.  D.  617,  on  validity  of  by- 
law of  corporation  a  question  of  law;  92  A.  D.  142,  on  whether  reasonableness 
•of  railroad  rules  question  of  law  or  fact;  100  A.  D.  391,  on  validity  of  by-law 
of  corporation  as  question  of  law;  2  A.  S.  R.  645,  on  determination  of  validity 
of  corporate  by-laws. 

Distinguished  in  Muckle  v.  Rochester  R.  Co.  79  Hun,  32,  29  N.  Y.  Supp.  732, 
holding  that  whether  upon  given  state  of  facts,  regulation  limiting  time  within 
which  transfer  ticket  may  be  used  is  reasonable  is  for  court;  Gregory  v.  Chi- 
.cago  &  N.  W.  R.  Co.  100  Iowa,  345,  69  N.  W.  532,  holding  that  reasonableness 
vel  non  of  rule  of  carrier  prohibiting  passengers  from  carrying  dogs  into  coaches 
is  question  of  law  for  court. 

Disapproved  in  Daniel  v.  North  Jersey  Street  R.  Co.  64  N.  J.  L.  603,  46 
Atl.  625,  holding  that  reasonableness  of  regulation  prohibiting  passengers  from 
carrying  animals  in  cars  is  question  for  court  and  not  jury;  Bass  v.  Chicago 
A  N.  W.  R.  Co.  36  Wis.  450,  17  A.  R.  495,  holding  same  as  to  regulation  desig- 
nating particular  car  for  separate  use  of  women,  and  men  traveling  with  them. 
^hat  constitutes  corporate  by-law. 

Cited  in  Mutual  F.  Ins.  Co.  v.  Farquhar,  86  Md.  668,  39  Atl.  527,  holding 
rule  whereby  members  of  corporation  attempt  to  regulate  rights  of  its  officers 
as  against  itself,  a  corporate  by-law. 

Cited  in  note  in  85  A.  D.  618,  on  what  by-laws  private  corporation  aggregate 
may  adopt. 
"Who  affected  by  corporate  by-laws. 

Cited  in  Barnes  Bros.  v.  Black  Diamond  Coal  Co.  101  Tenn.  354,  47  S.  W. 
498,  holding  stranger  to  corporation  not  affected  by  by-law  thereof  providing 
that  no  contract  to  endure  for  more  than  three  months  can  be  made  without 
approval  of  directors. 
J>uty  of  court  as  to  Instructions. 

Cited  in  Wightman  v.  Chicago  &  N.  W.  R.  Co.  73  Wis.  169,  9  A.  S.  R.  778, 
2  L.R.A.  185,  40  N.  W.  689,  holding  it  proper  for  court  where  jury  returns 
inconsistent  findings  and  fails  to  observe  instructions,  to  intimate  to  them 
such  fact;  and  while  avoiding  anything  that  might  influence  their  verdict  to 
insist  that  they  determine  questions  with  correct  understanding  of  instructions. 
Discrimination  between  shippers  by  carriers. 

Cited  in  note  in  41  A.  D.  485,  on  carrier's  right  to  discriminate  between 
shippers. 

61  AM.  DEC.  678,  WINTER  v.  PETERSON,  24  N.  J.  L.  524. 
Rights  and  liabilities  of  landowners  as  to  adjoining  streets. 

Cited  in  Wuesthoff  v.  Seymour,  22  N.  J.  Eq.  66,  to  point  that  owner  of  fee 
in  land  over  which  highway  runs  may  make  any  use  of  it  not  inconsistent  with 
public's  right  of  passage;  Friedman  v.  Snare  &  T.  Co.  71  N.  J.  L.  605,  108 
A.  S.  R.  764,  70  L.R.A.  147,  61  Atl.  401,  2  A.  &  E.  Ann.  Cas.  497,  holding  that  . 
abutting  landowner  may  make  reasonable  use  of  street  to  deposit  building 
materials  therein;  State,  Green,  Prosecutor,  v.  Newark,  54  N.  J.  L.  92,  23  Atl. 
281,  holding  that  abutting  owner  owning  to  middle  of  street  may  use  writ  of 
certiorari  to  test  validity  of  ordinance  permitting  railway  company  to  erect 
poles  in  street;  Freeman  v.  Sayre,  48  N.  J.  L.  37,  2  Atl.  650,  holding  that  owner 
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^f  land  over  which  private  right  of  way  exists  has  action  against  one  wrong- 
iully  interfering  with  soil  thereof  or  things  imbedded  therein. 
-^As  to  trees  therein. 

Cited  in  Frostburg  v.  Wineland,  98  Md.  239,  103  A.  S.  R.  399,  64  L.R.A.  627, 
56  Atl.  811,  1  A.  &  E.  Ann.  Cas.  783,  holding  that  equity  may  review  action 
of  town  in  declaring  ornamental  trees  adjoining  curb  in  street  in  front  of 
private  property  to  be  nuisances,  and  ordering  their  removal;  State,  Avis, 
Prosecutor,  v.  Vineland,  56  N.  J.  L.  474,  23  L.R.A.  685,  28  Atl.  1039,  holding 
ordinance  declaring  healthy  growing  trees  planted  by  owner  of  land  on  or 
near  edge  of  roadway,  nuisances,  and  directing  their  removal,  void;  Sproul  v. 
Stockton,  73  N.  J.  L.  158,  62  Atl.  275,  holding  ordinance  compelling  cutting 
down  and  removal  of  all  trees  in  street  upon  notice,  not  sustainable  under 
town's  power  to  regulate  planting  and  protection  of  trees;  Tate  v.  Greensboro, 
114  N.  C.  392,  24  L.R.A.  671,  19  S.  E.  767  (dissenting  opinion),  upon  right  of 
town  to  have  trees  standing  upon  outer  edge  of  sidewalk  removed;  Bigelow  v. 
Whitcomb,  72  N.  H.  473,  65  L.R.A.  676,  57  Atl.  680,  holding  that  owner  of  fee 
in  land  over  which  highway  is  laid  out  may  appropriate  timber  standing  there- 
on wliich  public  desired  to  preserve  for  shade  or  ornamentation;  Miller  v.  De- 
troit, Y.  &  A.  A.  R.  Co.  125  Mich.  171,  84  A.  S.  R.  569,  57  L.R.A.  955,  84  N. 
W.  49  (dissenting  opinion),  upon  duty  of  street  railway  company  to  give  abut- 
ting owner  opportunity  to  remove  shade  trees  in  line  of  proposed  railway  be- 
fore removing  them  itself;  Weller  v.  McCormick,  52  N.  J.  L.  470,  8  L.R.A.  798, 
19  Atl.  1101,  holding  that  occupant  of  premises  abutting  on  street  where  tree 
stands  is  bound  to  see  that  it  does  not  become  dangerous  to  travelers. 

Cited  in  reference  notes  in  69  A.  D.  546,  on  ownership  of  trees  growing  in 
liighway;  20  A.  S.  R.  537,  on  rights  of  abutting  owners  to  trees,  herbage,  etc., 
growing  in  ^highway. 

Cited  in.  note  in  101  A.  S.  R.  113,  on  abutting  owner's  right  to  shrubs  and 
trees  in  highway. 
Title  In  highway. 

Cited  in  reference  notes  in  64  A.  D.  651,  on  title  to  soil  in  street  or  highway 
where  lands  bounded  thereon;  69  A.  D.  276,  on  right  of  public  in  land  taken 
ior  highways;  69  A.  D.  546,  as  to  who  has  title  in  highway;  86  A.  D.  258,  on 
presumption  of  ownership  of   street  by   adjacent  landowners. 

Cited  in  note  in  101  A.  S.  R.  104,  on  ownership  of  soil  in  highway. 

Sxtent  of  conveyance  bounded  by  stream  or  highway. 

Cited  in  Goodeno  v.  Hutchinson,  54  N.  H.  159,  holding  that  where  deed  de- 
ficribos  line  as  running  **to  the  road"  it  extends  to  road's  center;  Friedman  v. 
Snare  &  T.  Co.  71  N.  J.  L.  605,  108  A.  S.  R.  764,  70  L.R.A.  147,  61  Atl.  401, 
holding  that  title  and  legal  possession  of  owner  or  occupant  of  land  abutting 
upon  street  presumably  extend  to  its  centre;  Elliott  v.  Jenkins,  69  Vt.  134,  37 
Atl.  272,  to  point  that  conveyance  presumably  extends  to  centre  of  adjoining 
«treet  if  grantor  be  owner  of  fee  in  land  over  which  it  passes;  Atty.  Gen.  v. 
Delaware  &  B.  B.  R.  Co.  27  N.  J.  Eq.  631,  holding  that  royal  charter  which 
granted  lands  "to  east  side  of  Delaware  bay**  conveyed  eastern  half  of  bed  of 
Delaware  river  above  tide-water. 

Distinguished  in  Hoboken  Land  &  Improv.  Co.  v.  Kerrigan,  31  N.  J.  L.  13,  hold- 
ing no  part  of  road  conveyed  under  deed  which  describes  land  as  beginning  on  side 
of  road  and  without  further  mentioning  road  proceeds  with  courses  and  distances 
vhich  do  not  include  road. 
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Modified  in  Hfgfoee  v.  Camden  v.  A.  R.  Co.  20  N.  J.  Eq.  435,  being  cited  upon 
point  whether  any  part  of  highway  is  conveyed  where  monument  upon  side  there- 
of is  called  for  as  termimis  of  boundary  line.  I 
l¥hat  amounts  to  dispute  as  to  title. 

Cited  in  Chambers  v.  Wambough,  28  N.  J.  L.  630,  to  point  that  plea  of  public 
highway  is  not  one  of  title  to  lands;  State,  Ely,  Prosecutor,  v.  Schanck,  52  N. 
J.  L.  119,  18  Atl.  692,  holding  that  court  having  jurisdiction  to  try  cases  in- 
volving question  of  actual  possession  cannot  determine  case  which  rests  ou 
constructive  possession  that  follows  title. 

Distinguished  in  Messier  v.  Fleming,  41  N.  J.  L.  108,  holding  that  if  in  action 
for  rent  defendant  offer  in  evidence  deeds  to  show  title  had  passed  to  another 
before  rent  had  become  due,  an  issue  as  to  title  is  involved;  Jeffrey  t.  Owen,  41 
N.  J.  L.  260,  holding  title  deeds  not  admissible  as  evidence  of  extent  of  posse^s-^ 
sion  in  action  wherein  questions  of  title  cannot  be  tried. 
What  necessary  to  be  proved  in  action  for  destruction  of  trees. 

Cited  in  State  v.  Stenner,  50  N.  J.  L.  59,  11  Atl.  131,  holding  that  to  recover 
for  value  of  trees  wrongfully  destroyed  plaintiff  need  only  prove  the  trcspns* 
and  his  actual  possession. 
Right  to  recover  punitory  damages. 

Cited  in  Pike  v.  Dilling,  48  Me.  539,  holding  that  punitory  damages  may  Iic- 
allowed  in  action  of  trespass  for  assaulting  and  maiming. 

Cited  in  note  in  27  A.  D.  689,  on  allowance  of  exemplary  damages  for  trcFp.nsR 
upon  realty. 
Determination  of  nuisance. 

Cited  in  reference  note  in  69  A.  D.  545,  on  whether  a  certain  tliirg  i*  » 
nuisance  as  question  of  law  or  fact. 

61  AM.  DEO.  683,  liOONIE  v.  HOGAN,  9  N.  Y.  486. 
Right  to  mechanics*  Hen. 

Cited  in  Randolph  v.  Garvey,  10  Abb.  Pr.  179,  to  point  that  ccrlaia  mc- 
clianics*  lien  laws  were  intended  to  enable  subcontractor  to  readi  any  baUui-e 
due  by  owner  of  building  to  his  immediate  contractor. 

Cited  in  reference  notes  in  65  A.  D.  57,  on  who  are  entitled  to  mechanics'  llcnft. 
and  the  different  kinds;  68  A.  D.  549,  on  when  materialman's  lien  attaches;  66 
A.  D.  672;  74  A.  D.  742, — on  when  mechanics'  lien  attaches;  78  A.  D.  694^ 
on  what  structures  are  subject  to  mechanics'  liens;  78  A.  D.  699,  on  mechanics^' 
liens  on  houses  built  on  land  of  another;  31  A.  S.  R.  238,  on  necessity  for  valii) 
contract  to  existence  of  mechanics'  lien;  64  A.  S.  R.  278,  as  to  necessity  of 
contract  to  creation  of  mechanics'  lien;  76  A.  S.  R.  462,  on  constitutionality 
of  mechanics'  lien  law. 

Cited  in  notes  in  79  A.  D.  270,  on  what  is  necessity  to  give  materialman  lieu 
where  statute  gives  lien   to  persons  contracting  with  owner  or  his  agent;    li 
L.R.A.  701,  on  legislative  intent  in  New  York  mechanics'  lien  law  of  1885. 
—  Estates  and  interests  affected  by. 

Cited  in  Bates  v.  Santa  Barbara  County,  90  Cal.  543,  27  Pae.  438,  to  point 
that  notice  given  by  materialman  of  his  claim  to  owner  of  building  operates, 
to  make  owner  liable  as  garnishee  or  assignee  for  unpaid  portion  of  building's, 
cost;  Showalter  v.  Lowndes,  56  W.  Va.  467,  49  S.  E.  448,  3  A.  &  £.  Ann.  Cas^ 
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J  096,   holding  that  oil  well  derrick  attached  to  leasehold  estate  is  subject  to 
mechanics'  lien,  and  citing  annotation  also  on  this  point. 

Annotation  cited  in  Congdon  v.  Cook,  56  Minn.  1,  56  N.  W.  253,  to  point  that 
Jien  against  interest  of  owner  out  of  possession  is  sustained  on  ground  that  he 
dissented  to  improvement;  Greene  v.  McDonald,  70  Vt.  372,  40  Atl.  1035,  holding 
that  lien  for  necessary  repairs  to  factory  ordered  by  superintendent  who  had  no 
4\uthority  to  charge  interest  of  owner  does  not  attach  to  such  interest. 

Cited  in  reference  notes  in  96  A.  D.  135,  on  effect  of  mechanics'  lien  upon 
Jiiortgagee;  79  A.  D.  529;  80  A.  D.  746;  83  A.  D.  476;  95  A.  D.  576;  100  A.  D. 
i2]], — on  estates  and  interests  affected  by  mechanics'  liens;  1  A.  S.  R.  464, 
on  possibility  of  creating  mechanics'  lien  on  wife's  estate  through  husband's 
agency;  3  A.  S.  R.  586,  on  nature  of  estate  to  which  mechanics'  lien  attaches; 
^  A.  S.  R.  494,  on  validity  of  builders'  lien  against  vendee  as  against  vendor; 
5  A.  S.  R.  494,  on  interest  to  which  mechanics'  lien  attaches;  33  A.  S.  R.  829, 
^s  to  what  interests  mechanics'  liens  are  limited;  36  A.  S.  R.  495,  on  mechanics' 
lien  on  lessee's  interest;  48  A.  S.  R.  873,  on  extent  of  materialman's  lien  on 
making  or  repairing  building  under  contract  with  lessee;  58  A.  S.  R.  124,  on 
mechanics'  liens  on  leasehold  estate;  69  A.  S.  R.  486,  on  mechanics'  lien  on 
vendor's  interest  in  land;  96  A.  S.  R.  160,  on  interests  subject  to  mechanics' 
liens. 

Cited  in  notes  in  79  A.  D.  268,  on  estates  and  interests  affected  by  mechanics' 
liens;  9  A.  S.  R.  537,  as  to  what  estate  mechanics'  lien  attaches  to. 
Who  Is  "owner"  of  premises  generally. 

Cited  in  Otis  v.  Cusack,  43  Barb.  546,  holding  that  interest  of  cotenant  in 
land  which  he  actually  occupies  under  parol  partition  may  be  subject  of  me- 
chanics' lien;  Rollin  v.  Cross,  45  N.  Y.  766,  holding  that  lien  may  be  filed  against 
one  who,  while  equitable  owner,  permitted  building  to  be  erected  and  who 
acquired  legal  title  before  filing  of  lien ;  Wadsworth  v.  Hodge,  88  Ala.  500,  7  So. 
194,  holding  that  no  lien  attaches  to  land  of  wife  for  improvements  made  there- 
on under  contract  with  husband  although  wife  knew  that  work  was  being  done, 
citing  annotation  also  on  this  point;  McMahon  v.  Tenth  Ward  School  Officers,  12 
Abb.  Pr.  129,  holding  that  person  for  whom  building  is  erected  and  who  con- 
tracts to  pay  for  it,  is  "owner"  within  meaning  of  mechanics'  lien  law;  Brincker- 
hoff  V.  Board  of  Education,  6  Abb.  Pr.  N.  S.  428,  37  How.  Pr.  513,  2  Daly,  443, 
to  point  that  one  for  whom  building  is  erected  is,  though  he  has  not  legal 
title,  "owner"  within  meaning  of  such  laws;  Stuyvesant  v.  Browning,  1  Jones  & 
S.  203,  holding  that  lessee  is  "owner"  of  improvements  made  by  him  though 
lessor  advanced  money  therefor  and  was  to  become  entitled  thereto  at  end  of 
term;  Schmalz  v.  Mead,  125  N.  Y.  188,  26  N.  E.  251;  Riley  v.  Watson,  37  Hun, 
568,  6  Thomp.  &  C.  310;  Nellis  v.  Bellinger,  6  Hun,  560,— holding  that  statute 
has  established  the  rule  that  legal  owner  who  permits  another  to  build  is  to  be 
deemed  "owner"  of  building;  Vosseller  v.  Slater,  26  App.  Div.  368,  49  N.  Y. 
Supp.  478,  in  same  connection. 

Cited  in  reference  notes  in  79  A.  D.  529,  on  who  is  owner  within  mechanics' 
lien   law;   55  A.  S.  R.  86,  on  who  owns  property  so  as  to  be  able  to  bind  it 
by  mechanics'  lien. 
—  Who  is  owner  where  contract  to  sell  has  been  given. 

Cited  in  Hallahan  v.  Herbert,  11  Abb.  Pr.  N.  S.  326,  4  Daly,  209,  holding 
that  where  mechanic  contracts  with  person  to  whom  owner  of  land  agreed  to 
convey  and  to  make  loan  to  enable  him  to  erect  building;  lien  can  be  asserted 
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only  against  interest  of  such  person;  Fuller  v.  Detroit  Loan  &  Bldg.  Asso.  119 
Mich.  71,  77  N.  W.  642,  holding  that  one  who  deeds  land  to  another  and  takes 
back  land  contract  whereby  loan  is  made  to  him  to  enable  him  to  complete 
building,  is  not  an  original  contractor  within  meaning  of  statute  giving  sub- 
contractors* liens;  Ragon  v.  Howard,  97  Tenn.  334,  37  S.  W.  136,  holding  that 
vendor  in  executory  contract  under  which  purchaser  takes  possession  of  lot, 
and  which  contemplates  erection  of  building  by  him  and  passing  of  title  and 
execution  of  mortgage  to  secure  purchase  price  and  advances,  is  not  "owner" 
within  meaning  of  mechanics'  lien  laws;  Miller  v.  Clark,  2  E.  D.  Smith,  543, 
holding  that  owner  of  land  who  advances  another  money  to  erect  building  there- 
on agreeing  to  convey  him  title  when  building  is  completed  and  to  take  back 
mortgage  to  secure  advances  is  not  "owner"  within  meaning  of  such  laws; 
Burbridge  v.  Marcy,  54  How.  Pr.  446,  holding  to  same  effect. 
Priority  between  meclianics*  lien  and  vendor's  lien. 

Cited  in  Charleston  Lumber  &  Mfg.  Co.  v.  Brockmyer,  18  W.  Va.  586,  holding 
that  lien  of  mechanic,  building  under  contract  with  one  to  whom  owner  of 
land  agreed  to  convey  when  building  was  completed  is  subject  to  lien  reserved 
by  vendor  for  unpaid  purchase  money. 

Cited  in  reference  note  in  41  A.  S.  R.  771,  on  priority  between  vendors*  lien 
and  mechanics'  lien. 

Distinguished  in  Hackett  v.  Badeau,  63  N.  Y.  476,  holding  that  lien  of  vendor 
of  land  is  subject  to  lien  of  mechanic  who  assisted  vendee  in  erecting  building 
which  latter  in  his  contract  with  vendor  agreed  to  erect  with  money  advanced 
him  by  vendor. 
Priority  between  chattel  mortgages  and  statutory  liens. 

Cited  in  reference  note  in  66  A.  S.  R.  20,  on  priority  betweeii  chattel  mort- 
gage and  statutory  liens. 

Intervention  in  mechanics*  lien  proceedings. 

Cited  in  Pool  v.  Sanford,  62  Tex.  621,  holding  that  intervention  may  be  al- 
lowed in  mechanics*  lien  proceedings  where  interests  of  t)artie8  are  intimately 
connected  and  interdependent. 
Meaning  of  word  *'own.'* 

Cited  in  Gibson  v.  Gibson,  43  Wis.  23,  28  A.  R.  537,  to  point  that  verb  "oiuti'* 
implies  estate  and  applies  only  to  things  subject  to  sale  and  transfer. 
Oral  agreements  to  answer  for  another's  debt. 

Cited  in  Weyer  v.  Beach,  14  Hun,  231,  holding  oral  agreement  by  owner  of 
building  to  see  that  subcontractor  is  paid  what  is  due  him  by  principal  con- 
tractor, within  statute  of  frauds;  Woods  v.  Wilder,  43  N.  Y.  164,  3  A.  R.  684,  to 
point  that  agreement  to  pay  drafts  of  another  should  be  in  writing. 

Cited  in   note  in   95   A.  D.  251,   as  to  what  promises  to  answer  for  third 
person's  debt  are  within  statute  of  frauds  and  what  are  not. 
Oral  promise  to  accept  order  or  bill  not  drawn. 

Cited  in  note  in  26  L.R.A.  621,  on  validity  of  parol  promise  to  accept  ord^- 
or  bill  of  exchange  not  yet  drawn. 

61  AM.  DEC.   700,  GRIFFIN  v.  NEW  YORK,  9  N.  Y.  456. 
Municipal  liability  in  actions  of  tort. 

Cited  in  Detroit  v.  Blackeby,  21  Mich.  84,  4  A.  R.  450,  2  Legal  Gaz.  337,  hold- 
ing city. not  liable  in  private  action  by  injured  party  for  neglect  to  keep  cross- 
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walk  in  repair;  Hubbell  v.  Viroqua,  67  Wis.  343,  58  A.  R.  866,  30  N.  W.  847,. 
holding  city  not  liable  to  one  injured  while  upon  streets  by  firing  of  gun  in 
licensed  shooting  gallery;  Savannah  v.  Walder,  49  Ga.  316,  holding  it  duty  of 
city  to  see  that  proper  measures  are  taken  to  secure  safety  of  public  when  its 
streets  are  torn  up  by  independent  contractor  to  lay  sewers  therein;  Hickok 
V.  Plattsburgh,  15  Barb.  427,  holding  that  where  statute  gives  village  officers- 
control  over  streets  for  public's  and  not  village's  benefit  no  private  action  can 
be  maintained  against  village  for  negligence  of  such  officers  in  caring  for  streets; 
Smith  V.  New  York,  66  N.  Y.  295,  23  A.  R.  53,  holding  that  one  cannot  recover 
for  damage  caused  his  property  by  overflow  of  sewer  unless  city  was  negligent 
in  constructing  or  maintaining  it;  O'Donnell  v.  Syracuse,  184  N.  Y.  1,  112  A, 
S.  R.  558,  3  L.R.A.(N.S.)  1053,  76  N.  E.  738,  6  A.  &  E.  Ann.  Cas.  173,  holding 
city  not  liable,  in  absence  of  negligence,  to  abutting  owners  for  damages  aris- 
ing from  stream's  overflow  in  times  of  freshet  due  to  city's  building  bridges  to 
carry  streets  across  stream;  Morton  v.  New  York,  65  Hun,  32,  19  N.  Y.  Supp. 
603,  holding  that  municipal  corporation  is  liable  for  maintenance  of  nuisance 
upon  same  principles  as  are  private  individuals;  Cornell  v.  New  York,  20  N.  Y» 
Supp.  314,  to  same  point;  Collins  v.  Macon,  69  Ga.  542,  holding  that  no  action 
lies  against  city  for  permitting  destruction  of  levee  which  it  had  many  years- 
previously  voluntarily  constructed;  Dewey  v.  Detroit,  15  Mich.  307,  holding  in 
action  for  injury  caused  by  defect  in  sidewalk,  that  number  of  officers  city  em- 
ploys can  never  be  made  basis  of  complaint  against  it;  Hunt  v.  New  York,  20 
Jones  &  S.  198,  holding  that  one  injured  by  explosion  of  gas  which  had  accu- 
mulated in  man-hole  built  in  city  streets  and  owned  by  private  corporation  can- 
not recover  from  city. 

Cited  in  reference  notes  in  59  A.  D.  530,  on  duty  of  municipal  corporation  to 
keep  streets  in  repair;  66  A.  D.  466,  on  liability  of  cities  and  towns  for  in- 
juries arising  from  defective  highways;  89  A.  D.  425,  on  city's  liability  for 
injuries  caused  by  unauthorized  obstruction  in  street;  98  A.  D.  587,  on  defects 
in  streets  and  highways  for  which  cities  and  towns  are  liable. 

Cited  in  notes  in  5  L.R.A.  253,  on  liability  of  municipal  corporations  for  in- 
juries resulting  from  defective  streets,  bridges,  etc.;  39  L.R.A.  656,  on  municipal 
power  over  nuisances  consisting  of  obstructions  or  encroachments  on  street. 
—  For  failure  to  enact  or  enforce  ordinances. 

Cited  in  Lorillard  v.  Monroe,  11  N.  Y.  392,  62  A.  D.  120,  to  point  that  city  is 
not  liable  for  injury  resulting  from  neglect  of  its  officer  to  execute  its  ordi- 
nances; Stillwell  V.  New  York,  17  Jones  &  S.  360,  holding  city  not  liable  for 
injury  resulting  from  failure  of  its  officers  to  enforce  street  ordinances;  Studeor 
V.  Gouverneur,  15  App.  Div.  229,  44  N.  Y.  Supp.  122,  holding  same  where  offi- 
cers failed  to  enforce  by-law  regulating  standing  of  wagons  in  streets;  O'Meara 
V.  New  York,  1  Daly,  425,  holding  city  not  liable  to  one  struck  by  its  fire  engine 
which  was  being  unlawfully  driven  over  sidewalk  by  its  firemen;  Faulkner  v. 
Aurora,  85  Ind.  130,  44  A.  R.  1 ;  Lafayette  v.  Tim^rlake,  88  Ind.  330, — holding 
town  not  liable  for  injury  caused  by  coasting  in  streets  which,  though  unlaw- 
ful, its  officers  permitted  to  continue;  Hull  v.  Roxboro,  142  N.  C.  453,  12  L.R.A. 
(N.S.)  638,  55  S.  E.  351,  holding  city  not  liable  for  sickness  of  its  inhabitantB 
arising  from  its  failure  to  enforce  ordinances  imposing  penalties  for  main- 
tenance of  nuisances;  Hutson  v.  New  York,  5  Sandf.  289,  to  point  that  city 
may  not  be  liable  for  obstructions  placed  in  its  streets  by  third  persons  in  vio- 
lation of  its  ordinances;  Cain  v.  Syracuse,  95  N.  Y.  83,  holding  city  which  failed 
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to  exercise  its  charter  power  to  have  dangerous  walls  demolished  not  liable  to 
one  injured  by  fall  of  dangerous  wall;  Landau  v.  New  York,  90  App.  Div.  50, 
S5  N.  Y.  Supp.  616,  holding  city  which  had  suspended  ordinance  prohibiting 
■discharge  of  fireworks  not  liable  to  person  injured  by  explosion  of  fireworks  in 
public  street;  Rogers  v.  Binghamton,  101  App.  Div.  352,  92  N.  Y.  Supp.  179, 
holding  city  not  liable  to  one  struck  by  bicycle  while  on  sidewalk  in  section  of 
city  to  which  it  failed  to  extend  ordinance  prohibiting  riding  of  bicycles  on 
sidewalks;  Rivers  v.  Augusta,  66  Ga.  376,  38  A.  R.  789,  holding  town  not  liable 
to  child  gored  by  cow  running  at  large  in  public  streets. 
<—  As  dependent  upon  knowledge  of  existence  of  cause  of  complaint. 

Cited  in  Sully  v.  Goldsmith,  33  Iowa,  397,  holding  that  for  city  to  be  liable 
for  injuries  resulting  from  obstruction  in  sidewalk  it  must  have  had  either 
actual  or  constructive  notice  thereof;  Seaman  v.  New  York,  3  Daly,  147,  hold- 
ing city  though  responsible  for  river's  condition  not  liable  where  injury  was 
caused  by  spiles  driven  by  third  person  and  of  which  it  had  no  notice;  Theall 
V.  Yonkers,  21  Hun,  265,  holding  that  one  injured  by  falling  into  hole  in  bridge, 
of  which  city,  whose  duty  it  was  to  keep  bridge  in  repair,  had  no  notice,  cannot 
recover;  Lafayette  v.  Blood,  40  Ind.  62,  holding  city  not  liable  for  accident  re- 
sulting from  leaving  of  coal  shute  in  sidewalk  open  for  short  time;  Wendell  v. 
Troy,  4  Abb.  App.  Dec.  563,  4  Keyes,  261,  as  to  city's  liability  for  injuries 
caused  by  temporary  obstructions  placed  in  streets  by  third  persons;  Wessman 
V.  Brooklyn,  40  N.  Y.  S.  R.  698,  16  N.  Y.  Supp.  97,  holding  city  failing  to  re- 
pair its  drain  after  having  been  notified  of  its  obstruction  by  third  person  liable 
for  damages  resulting  from  such  obstruction;  Requa  v.  Rochester,  45  N.  Y.  129, 
6  A.  R.  52,  holding  city  liable  where  between  removal  of  plank  from  bridge  by 
third  person  and  occurrence  of  accident  some  days  had  elapsed;  Ploedterll  v. 
New  York,  55  N.  Y.  666,  holding  that  one  injured  by  tripping  over  stone  al- 
lowed to  remain  in  sidewalk  for  some  months  may  recover;  Hume  v.  New  York, 
47  N.  Y.  639  (reversing  9  Hun,  674),  holding  city  not  liable  to  one  injured  by 
fall  of  awning  from  some  hidden  defect;  Parkei:  v.  Cohoes,  10  Hun,  531  (dis- 
senting opinion),  as  to  city's  liability  to  one  who  drove  into  excavation  made 
by  it  where  guards  which  it  had  erected  were  removed  by  stranger. 

Cited  in  notes  in  30  A.  S.  R.  389,  on  negligence  and  not  injury  as  test  of 
municipal  liability  for  injury  by  defect  in  public  streets;  5  L.R,A.  255,  on  show- 
ing knowledge  of  defect  to  charge  municipality  for  injury  by  defect  in  highway. 

Distinguished  in  Wallace  v.  New  York,  18  How.  Pr.  169,  9  Abb.  Pr.  40,  hold- 
ing city  liable  where  accident  occurs  through  its  allowing  streets  to  be  out  of 
repair;  Barton  v.  Syracuse,  36  N.  Y.  54,  1  N.  Y.  Transp.  App.  317  (aflSrming 
37  Barb.  292),  holding  in  action  against  city  for  damages  resulting  from  its 
failure  to  keep  sewer  in  repair  that  proof  of  notice  that  sewer  needed  repair 
need  not  be  made;  Worster  v.  Forty-Second  Street  &  G.  Street  Ferry  R.  Co. 
50  N.  Y.  203,  applying  same  principle  where  plaintiff's  horse  was  injured  by 
reason  of  bad  condition  of  railway  company's  track. 

Modified  in  McVee  v.  Watertown,  92  Hun,  306,  36  N.  Y.  Supp.  870,  holding 
that  actual  notice  need  not  be  shown  to  charge  city  with  liability  for  injury 
ioocAlting  from  defect  in  sidewalk  which  had  existed  for  six  months. 
Contributory  negligence  as  bar  to  recovery. 

Cited  in  Fox  v.  Glastenbury,  29  Conn.  204,  holding  that  one  guilty  of  want 
of  ordinary  prudence  in  attempting  to  pass  over  defective  cause  way  cannot 
recover  for  resulting  injuries;   Riest  v.  Goshen,  42  Ind.  339,  holding  that  one 
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cannot  recover  for  injury  received  while  on  defective  bridge  with  condition  of 
which  he  was  familiar;  Welling  v.  Judge,  40  Barb.  193,  holding  that  where 
evidence  is  conflicting  it  is  for  jury  to  determine  whether  plaintiff  who  was 
Injured  by  passing  team  had  negligently  taken  dangerous  position;  Clark  v. 
Kirwan,  4  E.  D.  Smith,  21,  to  point  that  if  one  be  injured  in  driving  over  ob- 
struction in  highway  which  he  could  have  avoided  he  cannot  recover;  Delafield 
V.  Union  Ferry  Co.  5  Robt.  207  (dissenting  opinion),  upon  point  that  con* 
tributing  negligence  upon  part  of  plaintiff  will  defeat  recovery. 
What  constitutes  contributory  negligence. 

Distinguished  in  Pomfrey  v.  Saratoga  Springs,  34  Hun,  607,  holding  it  not 
negligence  per  se  for  one  to  attempt  to  pass  over  mound  of  snow  three  feet  high. 

Force  of  plea  of  ^neral  issue. 

Cited  in  Kendall  v.  Brownson,  47  N.  H.  186,  to  point  that  general  issue  plea 
includes  no  affirmative  allegations  but  is  mere  denial  of  material  facts  averred 
in  declaration. 
Summary  abatement  of  public  nuisance  by  individual. 

Cit*»d  in  reference  note  in  28  A.  D.  527,  on  right  of  individual  to  summarily 
abate  public  nuisance. 

«1  AM.  DEC.  70«,  USWIS  t.  SMITH,   9   N.   Y.    502. 
Nature  of  contract  to  convey  land. 

Cited  in  Adams  v.  Green,  34  Barb.  !176,  holding  that  as  between  executor  and 
heir  or  devisee  of  vendor  contract  for  sale  of  land  is  personal  estate  and  goes 
to  executor;  Baldwin  v.  Humphrey,  44  N.  Y.  609;  Thomson  v.  Smith,  63  N.  Y. 
301, — to  point  that  interest  of  vendor  in  contract  to  purchase  land  passes  as 
personalty  to  his  personal  representative  while  legal  title  descends  to  his  heirs 
in  trust  for  purchasers;  Armstrong  v.  McLean,  153  N.  Y.  490,  47  N.  E.  912, 
to  same  effect;  Bowen  v.  Lansing,  129  Mich.  117,  95  A.  S.  R.  427,  67  L.R.A. 
643,  88  N.  W.  384,  holding  that  vendor's  interest  in  partially  performed  con- 
tract to  purchase  land  of  which  vendee  is  in  possession  passes  to  his  personal 
.representatives  and  is  not  subject  to  execution  for  debts  of  heirs;  Hamilton  v. 
Patrick,  62  Hun,  74,  16  N.  Y.  Supp.  952  (dissenting  opinion),  upon  point  that 
equity  treats  vendee  in  contract  for  sale  of  land  as  owner  and  vendor  as  creditor 
with  land  as  security  for  purchase  money;  Smith  v.  Gage,  41  Barb.  60,  holding 
that  where  will  gives  beneficiary  contracts  which  testator  had  made  for  sale  of 
land  he  takes  personal  estate;  Potter  v.  Ellice,  48  N.  Y.  321,  holding  that  ad- 
ministrators of  deceased  vendor  are  necessary  parties  to  action  for  specific 
performance  of  his  contract  to  convey  land;  Accidental  Realty  Co.  v.  Palmer, 
]17  App.  Div.  505,  102  N.  Y.  Supp.  648,  holding  that  vendee  in  contract  for  sale 
of  land  has,  if  through  no  fault  of  his  contract  is  not  completed,  an  equitable 
lien  for  advances  made  by  him;  Holly  v.  Hirsch,  63  Hun,  241,  17  N.  Y.  Supp. 
821,  holding  that  executor  though  given  power  of  sale  cannot  execute  valid 
legal  deed  to  one  to  whom  testator  had  contracted  to  sell  land. 

Cited  in  reference  note  in  95  A.  S.  R.  430,  on  liability  to  execution  against 
heir  of  deceased  vendor's  interest  in  land. 

Cited  in  note  in  57  L.R,A.  643,  on  application  of  doctrine  of  equitable  con- 
version to  nature  of  interest  of  vendor  or  vendee  in  land  contract. 

Distinguished  in  Holly  v.  Hirsch,  135  N.  Y.  590,  82  N.  E.  709,  holding  that 
executor  given  a  power  in  trust  over  testator's  lands  may  execute  to  one  to 
whom  testator  had  agreed  to  convey,  a  deed  of  conveyance. 
Am.  Dec.  Vol.  VIIL— 82. 
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Meaning  of  "or  otherwise." 

Cited  in  Weldon  Nat.  Bank  v.  Smith,  30  C.  C.  A.  133,  67  U.  S.  App.  136,  86 
Fed.  398,  holding  that  words  "or  otherwise"  in  phrase  "as  common  carriers, 
warehousemen  or  otherwise"  should  be  read  ejusdem  generis;  Barnes  t.  Blake, 
69  Hun,  371,  13  N.  Y.  Supp.  77,  20  N.  Y.  Qv.  Proc.  Rep.  17,  upon  construction 
to  be  placed  upon  words  "or  otherwise." 
Election  between  will  and  dower  or  widow's  allowance. 

Cited  in  Re  Smith,  1  Misc.  269,  32  N.  Y.  Supp.  1061,  holding  that  any  pro- 
vision that  is  made  for  wife  in  will  is  presumably  intended  as  an  addition  to 
dower;  Tobias  v.  Ketchum,  32  N.  Y.  319  (reversing  36  Barb.  304),  holding  that 
widow  is  not  put  to  her  election  unless  devises  be  clearly  inconsistent  with 
claim  of  dower;  Wood  v.  Seely,  32  N.  Y.  106;  Mills  v.  Mills,  28  Barb.  454  (dis- 
senting opinion), — upon  same  point;  Vernon  v.  Vernon,  7  Lans.  492,  holding 
that  widow  may  retain  her  dower  in  addition  to  what  will  gives  her  unless  its 
retention  defeats  some  disposition  made  by  will;  Re  Gordon,  172  N.  Y.  25,  92 
A.  S.  R.  689,  64  N.  E.  763,  holding  that  widow  will  not  be  put  to  her  election 
unless  will  contain  provisions  inconsistent  with  her  right  to  demand  dower. 
Dodge  v.  Dodge,  21  How.  Pr.  63,  31  Barb.  413,  10  Abb.  Pr.  401,  holding  that 
widow  will  be  required  to  elect  only  when  provisions  of  will  are  such  as  to 
manifest  intention  to  put  her  to  her  election;  Like  v.  Cooper,  132  Ind.  391,  31 
N.  E.  1118,  holding  that  widow  need  not  elect  where  will  shows  testator  in- 
tended to  give  her  property  in  addition  to  that  allowed  her  by  law;  Veeder  v. 
Saxton,  46  Barb.  188,  holding  widow  entitled  to  her  statutory  allowance  thougli 
by  will  she  was  given  life  estate  in  all  of  husband's  property;  Purdy  v.  Purdy, 
18  App.  Div.  310,  46  N.  Y.  Supp.  216,  holding  dower  not  barred  by  devise  to 
wife  for  life  of  all  of  husband's  estate,  she  being  required  to  keep  property  in 
repair  and  pay  to  particular  person  a  monthly  allowance;  Horstmann  v.  Flego, 
172  N.  Y.  381,  66  N.  E.  202,  holding  widow  not  put  to  her  election  where  will 
after  dividing  land  among  children  charges  upon  each  child's  share  an  annuity 
in  favor  of  widow  for  life;  Konvalinka  v.  Schlegel,  104  N.  Y.  125,  58  A.  R, 
494,  9  N.  E.  868,  holding  same  where  will  directs  executors  to  sell  testator's 
property  and  divide  proceeds  between  widow  and  children  share  and  share  alike ; 
Re  Smith,  1  Power,  271,  holding  widow  not  necessarily  put  to  her  election  be- 
cause she  is  given  through  trustees  income  of  the  estate;  Lauby  v.  Gill,  42  Misc. 
334,  86  N.  Y.  Supp.  718,  holding  that  devise  to  wife  of  all  of  the  real  estate 
in  fee  does  not  put  her  to  her  election;  Bond  v.  McNiff,  6  Jones  k  S.  83,  holding 
election  not  required  where  widow  is  devised  free  and  uninterrupted  use  of  all 
husband's  property  \mtil  majority  of  youngest  child;  Hopkins  v.  Cameron,  34 
Misc.  688,  70  N.  Y.  Supp.  1027,  to  point  that  devise  of  life  estate  in  entire  real 
property  to  wife  does  not  put  her  to  her  election;  Kimbel  v.  Kimbel,  14  App. 
Div.  670,  43  N.  Y.  Supp.  900,  holding  that  widow  may  claim  dower  and  aUo 
take  under  will  though  executor  was  given  power  to  sell  any  part  of  the  estate; 
Freeland  v.  Mandeville,  28  N.  J.  Eq.  669,  holding  that  claim  of  dower  is  not 
inconsistent  with  testator's  direction  that  realty  be  sold  to  secure  means  for 
furnishing  special  provision  made  for  widow;  Shipman  v.  Keys,  127  Ind.  363, 
26  N.  E.  896,  holding  that  testator  intended  widow  to  have  her  statutory  allow- 
ance though  will  gave  her  land  and  money  and  contained  residuary  clause;  Nel- 
son V.  Brown,  144  N.  Y.  384,  39  N.  E.  366  (affirming  66  Hun,  311,  20  N.  Y. 
Supp.  978),  holding  devise  of  income  of  husband's  estate  for  widow's  life,  same 
to  be  received  "in  lieu  of  dower,  and  in  addition  to  what  she  would  have  a» 
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dowress  if  this  devise  was  not  so  made  to  her"  bars  dower;  Watrous  v.  Winn, 
37  Iowa,  72,  holding  wife's  right  of  dower  not  barred  by  devise  to  her  of  one- 
third  of  all  of  husband's  realty  and  personalty  with  residue  to  children;  Colgate 
V.  Colgate,  23  N.  J.  Eq.  372,  holding  that  widow  must  elect  where  will  directa 
executors  to  pay  widow  during  her  life  income  from  one-half  of  proceeds  of  sale 
of  his  estate,  residue  being  divided  among  children;  Re  Johnson,  50  Misc.  99,. 
100  N.  Y.  Supp.  373,  holding  widow  put  to  her  election  where  will  created  a 
trust  of  husband's  entire  estate  for  her  benefit  during  her  widowhood;  Helm  v. 
Leggett,  66  Ark.  23,  48  S.  W.  676,  holding  that  devise  of  lands  to  wife,  in  which 
was  included  homestead,  she  to  have  full  control  over  same  during  her  life- 
time or  widowhood  bars  her  homestead  right;  Nagel's  Estate,  36  N.  Y.  S.  R. 
246,  12  N.  Y.  Supp.  707,  holding  widow's  failure  to  elect  within  time  allowed 
by  law  not  excused  by  her  ignorance  of  condition  of  husband's  estate  or  fact  that 
testamentary  provision  is  disproportionate  to  dower's  value;  Huff  v.  Wheeler, 
27  Misc.  763,  69  N.  Y.  Supp.  71B,  holding  that  though  husband  had  made  deed 
of  land  to  stranger  and  latter  had  six  months  thereafter  conveyed  same  to  wife, 
she  may  claim  dower. 

Cited  in  reference  notes  in  28  A.  D.  469,  on  testamentary  provision  as  bar 
to  dower;  64  A.  D.  760,  on  when  devise  or  legacy  is  in  lieu  of  dower;  81  A.  D. 
216,  as  to  when  widow's  election  between  dower  and  testamentary  p'-ovision 
will  be  compelled;  92  A.  D.  399^  on  dower  being  paramount  to  all  conveyances 
and  contracts  executed  by  husband;  1  A.  S.  R.  775,  on  election  by  widow  be- 
tween bequest  and  dower;  68  A.  S.  R.  461,  on  election  between  will  and  dower. 

Cited  in  notes  in  92  A.  S.  R.  699,  on  effect  of  devise  of  life  estate  on  widow's 
duty  to  elect  between  benefits  of  will  and  right  to  dower  or  in  community  prop- 
erty; 3  L.R.A.  498-499,  on  when  widow  is  put  to  election  between  provision 
in  will  and  dower;  12  L.R.A.  227,  on  method  by  which  widow  may  elect  to  take 
under  the  will;  12  L.R.A.  229-230,  as  to  when  widow  is  put  to  her  election  be- 
tween her  rights  under  the  will  and  under  the  law;  10  E.  R.  C.  347,  on  election 
by  widow  bet\yeen  testamentary  provision  and  dower. 

Distinguished  in  Re  Zahrt,  94  N.  Y.  606,  holding  that  where  will  gives  wife 
rents  and  income  from  whole  estate  upon  condition  that  she  pay  taxes,  etc. 
and  keep  property  in  repair  dower  cannot  be  claimed;  CIoss  v.  Eldert,  16  Misc. 
104,  37  N.  Y.  Supp.  353,  holding  that  devise  of  residue  "equally"  to  widow,  son, 
and  daughter  "share  and  share  alike"  is  inconsistent  with  right  of  dower;  Wil- 
son V.  Wilson,  120  App.  Div.  581,  106  N.  Y.  Supp.  161,  holding  same  as  to  will 
which  directed  that  estate  be  divided  into  two  equal  parts,  one  part  to  be  held 
in  trust  for  widow  and  other  to  be  divided  among  children;  Jurgens  v.  Rogge, 
16  Misc.  100,  37  N.  Y.  Supp.  249,  holding  same  as  to  devise  of  entire  estate  to 
widow  with  provision  that  if  she  remarried  she  was  to  retain  one-third  and 
balance  to  be  divided  among  children. 

Right  of  one  who  had  lived  apart  from  hasband  to  claim  widow's  privi- 
leges. 

Cited  in  Shed's  Estate,  33  N.  Y.  S.  R.  10,  11  N.  Y.  Supp.  788,  holding  widow 
entitled  to  her  exemption  upon  husband's  death  though  she  had  not  lived  with 
him  for  ten  years  prior  thereto. 
Effect  of  Judgment  which  determines  matters  not  litigated. 

Cited  in  Finders  v.  Bodle,  68  Neb.  67,  78  N.  W.  480.  to  point  that  judgment 
of  court  upon  question  not  presented  for  its  decision  may  be  aasailed  collaterally; 
Spoors  V.  Coen,  44  Ohio  St.  497,  9  N.  £.  132,  holding  that  judgment  of  court 
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annulling  a  conveyance  in  respect  to  which  petition  had  not  invoked  its  juris- 
•diction  is  void  and  open  to  collateral  attack;  Sache  v.  Wallace,  101  Minn.  169. 
118  A.  S.  R.  612,  11  L.R.A.(N.S.)  803,  112  N.  W.  386,  11  A.  &  E.  Ann.  Cas.  348, 
holding  same  as  to  so  much  of  judgment  in  action  to  determine  adverse  claims 
to  real  property  as  awarded  relief  beyond  prayer  of  complaint  or  scope  of  its 
allegations;  Grady  v.  McCorkle,  67  Mo.  172,  17  A.  R.  676,  holding  that  in  suit 
for  specific  performance  of  contract  to  convey  land  brought  against  widow  and 
heirs  of  owner,  widow's  dower  can  be  barred  only  by  specifically  litigating  her 
right  thereto;  Clements  v.  Davis,  165  Ind.  624,  57  N.  E.  906,  holding  that  in 
proceedings  to  enforce  claims  to  which  right  of  dower  is  paramount,  such  right 
to  be  concluded  must  be  specifically  put  in  issue;  Hix  v.  Gosling,  1  Lea,  560, 
holding  that  decree  will  not  estop  married  woman  except  as  to  rights  actually 
litigated;  Jewett  v.  Feldheiser,  68  Ohio  St.  623,  67  N.  E.  3072,  holding  that 
judgment  in  suit  brought  by  husband's  judgment  creditors  to  marshal  liens 
does  not  affect  wife's  inchoate  right  of  dower;  Malloney  v.  Horan,  49  X.  Y.  Ill, 
10  A.  R.  335,  12  Abb.  Pr.  N.  S.  289,  holding  that  judgment  in  action  by  hus- 
band's creditors  vacating  deeds  from  him  and  his  wife  to  stranger  and  from 
latter  back  to  wife  does  not  estop  her  from  claiming  dower  upon  husband's 
death,  if  question  of  dower  was  not  litigated  in  creditor's  action. 

Matters  triable  In  foreclosure  proceedings. 

Cited  in  Coe  v.  New  Jersey  Midland  R.  Co.  31  N.  J.  Eq.  105,  holding  that 
rights  of  one  claiming  in  hostility  to  mortgagor  cannot  be  litigated  in  fore- 
closure suit;  Frost  v.  Koon,  30  N.  Y.  428,  holding  to  same  effect;  Clapp  v. 
McCabe,  84  Hun,  379,  32  N.  Y.  Supp.  425,  holding  that  in  foreclosure  suit  court 
•cannot  adjudge  that  land  not  mentioned  in  complaint  is  covered  by  mortgage; 
Keeler  v.  McNeirney,  6  N.  Y.  Civ.  Proc.  Rep.  363,  holding  that  in  action  to 
foreclose  mortgage  question  whether  mortgagee  purchased  in  good  faith  and 
for  value  cannot  as  against  grantee  in  deed  executed  but  not  recorded  before 
mortgage  be  determined. 

Cited  in  notes  in  89  A.  D.  434,  436,  on  right  to  try  title  in  foreclosure  pro- 
ceedings; 18  E.  R.  C.  490,  on  right  of  mortgagee  to  bring  action  to  foreclose 
mortgagor  of  his  equity  of  redemption. 

Distinguished  in  Iowa  County  v.  Mineral  Point  R.  Co.,  24  Wis.  93,  holding 
that  if  issue  as  to  priority  between  mortgages  be  distinctly  raised  by  plead- 
ings in  foreclosure  action  decree  therein  is  conclusive  upon  such  question. 
~  Matters  as  to  prior  claims  and  claimants  generally. 

Cited  in  Pancoast  v.  Travelers'  Ins.  Co.  79  Ind.  172,  holding  that  parties 
claiming  title  paramount  to  that  of  mortgagor  are  not  proper  parties  in  fore- 
closure suit;  Banning  v.  Bradford,  21  Minn.  308,  18  A.  R.  398,  holding  that  mort- 
gagee cannot  make  one  claiming  title  paramount  to  mortgagor  party  to  fore- 
closure suit;  Foval  v.  Benton,  48  111.  App.  638,  holding  interest  of  first  mortgagee 
not  affected  by  foreclosure  suit  brought  by  second  mortgagee  though  he  waa 
made  party  and  bill  alleged  his  interest  accrued  subsequent  to  lien  of  com- 
plainant's mortgage;  Summers  v.  Bromley,  28  Mich.  125,  holding  it  improper 
in  foreclosure  suit  to  litigate  rights  of  one  who  sets  up  legal  title  paramount 
to  title  of  both  mortgagor  and  mortgagee;  Wing  v.  Field,  36  Hun,  617,  hold- 
ing that  one  claiming  under  title  paramount  may  ignore  mortgage  foreclosure 
proceeding;  Condit  v.  Goodwin,  44  Misc.  312,  89  N.  Y.  Supp.  827,  holding  that 
persons  whose  claims  are  prior  to  mortgage  are  not  proper  parties  to  fore- 
closure suit;  Pelton  v.  Farmin,  18  Wis.  222,  holding  that  under  statute  declar- 
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ing  that  sheriflTs  deed  shall  pass  "rights  and  interests  of  parties  in  property 
adjudged  to  be  sold"  questions  of  paramount  title  cannot  be  tried  in  foreclosure 
action;  Beronio  v.  Ventura  County  Lumber  Co.  129  Cal.  232,  79  A.  S.  R.  118, 
CI   Pac.   958,  holding  that  where  bill  for  foreclosure  avers  that    a    defendant 
other  than  mortgagor  claims  interest  in  property  which  it  avers,  is  subsequent 
to  that  of  mortgagee's,  the  judgment  does  not  affect  any  prior  interest  of  such 
defendant;  Lincoln  Nat.  Bank  v.  Virgin,  36  Neb.  736,  38  A.  8.  R.  747,  55  N.  W, 
218,  holding  to  same  effect;  Buzzell  v.  Still,  63  Vt.  490,  25  A.  S.  R.  777,  22  Atl. 
619,  holding  that  general  clause  in  foreclosure  decree  barring  interests  of  parties 
defendant  does  not  affect  lien  of  prior  mortgage  not  specifically  attacked   in 
foreclosure  suit;  Strobe  v.  Downer,  13  Wis.  10,  80  A.  D.  709,  holding  to  same 
effect;  Payn  v.  Grant,  23  Hun,  134,  holding  that  general  clause  in  foreclosore 
decree  does  not  affect  rights  of  defendants  claiming  by  title  paramount;   Rath- 
bone  V.  Hooney,  58  N.  Y.  463,  holding  that  decree  in  foreclosure  suit  does  not 
affect  rights  paramount  to  those  of  mortgagor  and  mortgagee;   Re  Walgering, 
84  Hun,  527,  32  N.  Y.  Supp.  853,  holding  to  same  effect;  Emigrant  Industrial 
Sav.  Bank  v.  Goldman,  75  N.  Y.  127,  holding  that  judgment  in  foreclosure  suit 
purporting  to  bar  interests  of  all  parties  affects  no  interest  paramount  to  that 
of  both  mortgagee  and  mortgagor;   Lee  v.  Parker,  43  Barb.  631,  holding  that 
defendant  in  foreclosure  action  is  not  affected  by  judgment  therein  unless  hi» 
claim  of  title  when  arising  prior  to  mortgage  is  specifically  litigated;   Ruyter 
V.  Reid,  121  N.  Y.  498,  24  N.  E.  791,  to  point  that  any  title  occupant  of  prop-^ 
erty   has  which  is  superior  and  adverse  to  complainant's  mortgage  cannot  be 
determined  in  foreclosure  suit;   Becker  v.  Howard,  4  Hun,  359,  6  Thomp.  &  C. 
603,  holding  that  parties  claiming  in  hostility  to  mortgage  or  by  title  para- 
mount are  unaffected  by  lis  pendens  filed  in  foreclosure  action;  Short  v.  Nooner^. 
16  Kan.  220,  holding  that  bill  to  foreclose  mortgage  must  allege  that  interest, 
of  persons  brought  in  as  defendants  is  junior  to  mortgagee's;   Mayer  v.  Mar- 
golies,  47  Misc.  24,  95  N.  Y.  Supp.  204,  to  point  that  judga.fcnt  taken  by  de- 
fault in  foreclosure  suit  to  which  one  who  claims  easement  under  deeds  antedat- 
ing mortgage  is  made  party  does  not  affect  his  easement;    Frost  v.  Koon,  30 
N.  Y.  428,  holding  that    one    holding  liens  both  prior  and  subsequent  to  lien, 
of  mortgage  sought  to  be  foreclosed  is  by  confessing  complaint  in  foreclosure- 
suit  concluded  only  as  to  subsequent  lien;  Adams  v.  McPartlin,  11  Abb.  N.  C 
369,  holding  that  subsequent  mortgagee  cannot  bring  suit  to  foreclose  his  mort- 
gage and  by  making  prior  mortgagee  a  party  prevent  latter's  foreclosing  his 
mortgage;   Fincke  v.  Buffalo,  5  N.  Y.  S.  R.  237,  holding  that  if  title  acquired 
by  eminent  domain  be  paramount  to  lien  of  mortgage  it  is  not  affected  by  judg- 
ment in  foreclosure  suit  unless  specifically  attacked  therein;  Goebel  v.  Iffla,  48 
Hun,  21,  holding  that  hostile  and  paramount  claims  may  be  adjudicated  in  fore- 
closure action  if  complaint  set  forth  facts  upon  which  they  are  founded;  Harland 
V.  Bankers'  &  M.  Teleg.  Co.  33  Fed.  199,  to  same  point;  Jacobie  v.  Mickle,  144 
N.  Y.  237,  39  N.  E.  66,  holding  first  mortgagee  concluded  where  complaint  in 
foreclosure  suit  brought  by  second  mortgagee  made  former  a  party  and  alleged 
that  he  held  prior  lien,  and  judgment  rendered,  required  that  his  lien  be  first 
satisfied;   Wilkins  v.  Kirkbridge,  27  N.  J.  Eq.  93,  holding  remainderman  who 
did  not  join  in  mortgage  in  fee  made  by  life  tenant  no  proi>er  party  to  fore- 
closure suit;   Ruyter  v.  Reid,  121  N.  Y.  498,  24  N.  E.  791,  holding  that  occu- 
pant of  land  may  properly  be  made  party  to  foreclosure  action  if  he  claims- 
luider  mortgagor. 


Digitized  by  LjOOQiC 


61  AM.  DEC]  NOTES  ON  AMERICAN  DECISIONS.  1302 

Cited  in  notes  in  80  A.  D.  714,  on  prior  mortgagees  and  lienors  as  necessary 
or  proper  parties  on  foreclosure;  68  L.R.A.  327,  on  waiver  of  junior  lien  by 
failure  to  assert  it  in  foreclosure  proceedings  in  which  a  default  was  taken. 

Distinguished  in  Hefner  v.  Northwestern  Mut  L.  Ins.  Co.  123  U.  S.  747, 
31  L.  ed.  309,  8  Sup.  Ct.  Rep.  337,  holding  decree  of  foreclosure  taken  pro  confesso 
against  owner  of  tax  title  adjudging  that  he  had  no  lien  or  title,  conclusive 
against  him;  Lembeck  &  B.  Eagle  Brewing  Co.  v.  Sexton,  184  N.  Y.  185,  77  N.  E. 
38,  holding  that  question  whether  title  asserted  in  foreclosure  action  is  in  fact 
paramount  or  hostile  may  be  determined  if  pleadings  present  such  question  as 
an  issue. 

—  As  to  taxc^  and  assessments. 

Cited  in  Oliphant  v.  Burns,  146  N.  Y.  218,  40  N.  E.  980,  to  point  that  validiiy 
of  tax  title  which  is  paramount  to  mortgagor's  title  cannot  be  properly  tested 
in  foreclosure  action;  Dickinson  v.  Trenton,  33  N.  J.  Eq.  63,  holding  that  inter- 
est one  has  under  an  assessment  against  land  is  not  concluded  by  any  judgment 
in  foreclosure  suit  to  which  he  is  made  party  unless  question  of  such  interest  bo 
specifically  litigated  therein. 

—  As  to  dower. 

Cited  in  Wade  v.  Miller,  32  N.  J.  L.  296,  holding  that  widow's  claim  to  dower 
not  cut  off  by  foreclosure  of  husband's  mortgage,  when  bill  makes  no  allusion  to 
such  dower  right,  although  widow  on  other  grounds,  is  party;  Andnrbon  v. 
McXeely,  120  App.  Div.  676,  105  N.  Y.  Supp.  278,  holding  wife's  inchoate  right 
of  dower  not  affected  by  foreclosure  of  husband's  mortgage  not  executed  by  her; 
Lanier  v.  Smith,  37  Hun,  529,  holding  that  where  paramount  claim  of  dower  is 
-set  up  in  foreclosure  suit,  complaint  must  be  dismissed  as  to  claimant  or  her 
claim  excluded  from  operation  of  judgment;  Ligare  v.  Semple,  32  Mich.  438, 
holding  that  wife  who  is  not  entitled  to  dower  need  not  be  made  party  to  fore- 
closure suit  defense  to  which  is  based  on  her  right  of  dower;  Barker  v.  Burton, 
'67  Barb.  458,  holding  that  wife  need  not  be  made  party  to  suit  to  foreclose  hus- 
l)and's  mortgage  in  which  she  did  not  join;  Parmenter  v.  Binkley,  28  Ohio  St. 
32,  holding  widow's  claim  to  dower  not  barred  by  foreclosure  of  mortgage  executed 
%y  husband  alone,  though  she  is  made  party  to  suit;  Merchants'  Nat.  Bank  v. 
Thomson,  55  N.  Y.  7,  holding  that  wife's  dower  is  not  barred  by  judgment 
against  defendants  in  suit  to  foreclose  mortgage  not  executed  by  her  though 
ahe  be  made  party  to  such  suit;  Nelson  v.  Brown,  66  Hun,  311,  20  N.  Y.  Supp. 
B78,  to  point  that  wife's  paramount  right  of  dower  is  not  barred  by  judgment 
in  foreclosure  action  taken  against  her  by  default;  Wade  v.  Miller,  32  N.  J.  L. 
296,  holding  that  for  decree  of  foreclosure  to  cut  off  dower  of  widow  made  party 
to  foreclosure  suit  question  of  her  dower  must  be  specifically  litigated  therein; 
Jordan  v.  Van  Epps,  85  N.  Y.  427,  to  point  that  in  foreclosure  suits  prior  dower- 
rights  cannot  be  cut  off  where  it  is  merely  alleged  that  the  interest  is  subse- 
quent and  objection  is  taken;  Fern  v.  Osterhout,  11  App.  Div.  319,  42  N.  Y. 
Supp.  450,  holding  that  claim  of  dower  can  be  barred  by  judgment  in  fore- 
closure suit  only  when  complaint  specifically  shows  that  such  claim  is  to  be 
litigated. 

Cited  in  reference  note  in  112  A.  S.  R.  627,  on  mortgage  foreclosure  sale  of 
husband's  lands  as  bar  of  wife's  right  to  dower. 

Distinguished  in  Feitner  v.  Hoeger,  14  Daly,  470,  holding  that  decree  in  fore- 
closure suit  bars  dower  of  wife  who  was  made  party  thereto  where  bill  averred 
that  mortgage  was  executed  by  herself  and  husband  and  conveyed  all  their  title 
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and  prayed  foreclosure  against  both;  Matthews  v.  Duryee,  4  Keyes,  626,  3  Abb. 
App.  Dec.  227   (dissenting  opinion),  upon  point  that  ynfe*B  contingent  right  of 
dower  is  unaffected  by  foreclosure  }>roceedings. 
Defenses  available  to  wife  in  foreclosure  proceedings. 

Cited  in  Feitner  v.  Hoeger,  14  Daly,  470,  holding  that  wife  who  in  infancy 
joined  in  husband's  mortgage  may  plead  such  fact  as  defense  in  foreclosure  suit. 
Right  to  attack  collaterally  judgment  of  court  of  general  Jurisdiction. 

Cited  in  Banking  House  of  A.  Castetter  v.  Dukes,  70  Neb.  648,  97  N.  W.  806, 
holding  that  where  record  of  court  of  general  jurisdiction  shows  that  it  acted 
without  jurisdiction  in  particular  case  its  judgment  may  be  collaterally  at- 
tacked. 

Effect  of  default  Judgment. 

Cited  in  notes  in  68  A.  S.  R.  361,  on  effect  of  default  judgment  against  holder 
of  adverse  or  paramount  title;  11  L.R.A.(N.S.)  804,  on  effect  of  default  judg- 
ment beyond  scope  of  the  relief  asked. 

«1  AM.  DEC.  716,  COTHEAIi  v.  TAIjMAGE,  9  N.  T.  551. 
Liquidated  damages  and  penalties. 

Cited  in  Kemp  v.  Knickerbocker  Ice  Co.,  69  N.  Y.  45  (modifying  51  How.  Pr. 
31 ) ,  holding  that  whether  stipulation  creates  penalty  or  liquidated  damages  de- 
pends upon  intention  of  parties  as  evinced  by  entire  agreement  construed  in 
light  of  particular  circumstances;  Taylor  v.  Risley,  28  Hun,  141  (dissenting 
opinion),  upon  same  point. 

Cited  in  notes  in  30  A.  R.  32-36,  on  liquidated  damages  and  penalties;  108 
A.  S.  R.  52,  on  uncertainty  of  actual  damages  as  test  for  determining  as  between' 
liquidated  damages  and  penalty;  13  L.R.A.  671,  on  distinction  between  liquidated 
damages  and  penalty  in. contract;  6  £.  R.  C.  561,  on  distinction  between  a  penalty 
and  liquidated  damages  mentioned  as  payable  in  event  of  nonperformance  of 
contract. 
<— 'When  amount  stipulated  for  deemed  a  penalty. 

Cited  in  Lampman  v.  Cochran,  16  N.  Y.  275,  holding  that  sum  agreed  on 
must  be  deemed  penalty  where  it  is  necessarily  inadequate  compensation  for 
breach  of  some  of  contractus  provision  and  excessive  compensation  for  breach 
of  otliers;  Bryton  v.  Marston,  33  111.  App.  211,  holding  provision  in  contract  for 
sale  of  drama  that  five  thousand  dollars  was  to  be  paid  for  breach  of  any 
covenant,  a  penalty  where  one  such  covenant  was  that  vendee  was  always  to  use 
author's  name  in  advertising  drama;  Colwell  v.  Lawrence,  38  N.  Y.  71,  5  N.  Y. 
Trans.  App.  307,  36  How.  Pr.  306  (affirming  24  How.  Pr.  324,  38  Barb.  643), 
holding  stipulation  to  pay  one  hundred  dollars  for  every  day  that  completion  of 
engines  is  delayed,  a  penalty;  Giles  v.  Spaulding,  5  Hun,  458,  holding  provision 
for  forfeiture  of  lease  and  payment  of  $5000  for  breach  of  covenants  against  sub- 
letting or  use  of  building  for  any  but  theatrical  purposes,  a  penalty;  Frank  v. 
Block,  9  N.  Y.  S.  R.  101,  holding  stipulation  for  payment  by  vendor  to  vendee 
of  one  thousand  dollars  if  former  fails  to  make  shipment  of  goods  to  value  of 
two  thousand  dollars,  a  penalty. 

Distinguished  in   Salters  v.  Ralph,   15  Abb.  Pr.  273,  holding  that  provision 
that  for  breach  of  contract  party  shall  "forfeit"  named  sum  implies  a  penalty 
and  not  liquidated  damages. 
—  When  deemed  liquidated  damages. 

Cited  in  Chaude  v.  Shepard,  122  N.  Y.  397,  25  N.  E.  358,  to  point  that  if 
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damages  be  uncertain  and  Bum  agreed  on  be  reasonable  it  will  be  held  liquidated 
damages;  Studabaker  t.  White,  31  Ind.  211,  99  A.  D.  628,  holding  that  where 
agreement  consists  of  one  or  more   stipulations,   breach    of    which  cannot  be 
measured,  sum  agreed  on  will  be  held  liquidated  damages;   Staples  v.  Parker, 
41  Barb.  648,  to  point  that  sum  fixed    in    contract  may    be    deemed  damages 
although  it  is  to  be  paid  on  breach  of  any  one  of  several  distinct  stipulations 
of  varying  degrees  of  importance;  Emack  v.  Campbell,  14  App.  D.  C.  186,  hold- 
ing provision  in  building  contract  to  pay  five  dollars  for  each  day  building  re- 
mains incomplete  after  named  date  enforceable  as  being  liquidated  damages; 
Lennon  v.  Smith,  14  Daly,  520,  1  N.  Y.  Supp.  97,  holding  same  as  to  stipulation 
for  payment  of  twenty   dollars  for  every  day's  delay  in  completion  of  mason 
work;   Curtis  v.  Van  Bergh,  161  N.  Y.  47,  55  N.  E.  398,  holding  same  as  to 
agreement  to  pay  manufacturer  fifty  dollars  for  each  day's  delay  in  turning  over 
to  him  building  which  was  to  be  erected  for  and  leased  by  him;  Dunn  v.  Mor- 
ganthau,  73  App.  Div.  147,  76  N.  Y.  Supp.  827,  holding  same  as  to  stipulation 
to  pay  fifty  dollars  for  each  day's  delay  in  removing  rocks  from  building  lots; 
Shute  v.  Hamilton,  3  Daly,  462,  holding  same  as  to  agreement  to  pay  fifty  dol- 
lars for  each  day's  delay  in  completing  building  contract;  Reichenbach  v.  Sage,. 
13  Wash.  364,  32  A.  S.  R.  51,  43  Pac.  354,  holding  same  as  to  stipulation  for 
payment  of  ten  dollars  for  every  day's  delay  in  completing  seven  thousand  dollar 
residence;  Clement  v.  Cash,  21  N.  Y.  253,  holding  same  as  to  agreement  to  pay 
fixed  sum  for  breach  of  any  condition  in  contract  to  convey  land;   Streeper  v^ 
Williams,  48  Pa.  450,  holding  same  as  to  agreement  to  forfeit  five  hundred  dol- 
lars if  contract  for  sale  of  fourteen  thousand  dollar  hotel  were  abandoned ;  Par- 
sons V.  Taylor,  12  Hun,  252,  holding  same  as  to  stipulation  for  forfeiture  of  ten- 
dollars  for  failure  of  parties  to  contract  for  exchange  of  property  to  abide  by 
arbitrator's  d^ision  as  to  its  value;  Little  v.  Banks,  85  N.  Y.  258,  holding  same 
as  to  agreement  that  book-seller  is  to  keep  certain  books  upon  his  shelves  for 
sale  or  "forfeit  and  pay  sum  of  one  hundred  dollars;"  Wilson  v.  Duls,  1  N.  Y. 
City  Ct.  Rep.  132,  holding  same  as  to  stipulation  for  payment  of  two  hundred 
and  fifty  dollars  by  employee  for  breach  of  contract  of  employment;  Manice  v. 
Brady,   15  Abb.  Pr.  173,  holding  sum  which  one  is  to  pay  for  temporary  use 
of  another's  land  unless  he  performed  certain  conditions,  not  a  penalty  if  it  be 
no  more  than  land's  rental  value;  Noyes  v.  Phillips,  60  N.  Y.  408,  16  Abb.  Pr^ 
N.  S.  400,  to  point  that  penalty  is  not  necessarily  created  by  agreement  to  ex- 
change real  estate  or  "forfeit  five  hundred  dollars;"  Pastor  v.  Solomon,  26  Misc. 
125,  55  N.  Y.  Supp.  956  (affirming  25  Misc.  322,  54  N.  Y.  Supp.  575),  holding  that 
sum  of  five  hundred  dollars  may  be  recovered  as  liquidated  damages  where  actors 
violate  their  agreement  not  to  perform  in  rival  theatre;  Taylor  v.  Times  News- 
paper Co.,  83  Minn.  523,  85  A.  S.  R.  473,  86  N.  W.  760,  holding  that  one  who 
was  to  sell  secret  plan  for  newspaper  advertising  and  to  receive,  if  plan  were 
adopted,   large    percentage   of   advertising   receipts,    may    recover   as   liquidated 
damages  percentage  agreed  on;    General   Electric  Co.  v.  Westinghouse  Electric 
&  Mfg.  Co.,  144  Fed.  458,  holding  provision  in  agreement  between  manufacturers- 
that  party  who  violates  his  agreement  not  to  sell  particular  article  is  to  pay  as 
damages  fifty  per  cent  of  price  at  which  it  is  being  sold  by  party  entitled  to 
its  exclusive  manufacture,  not  a  penalty. 

Cited  in  reference  notes  in  25  A.  S.  R.  110,  on  liquidated  damages  for  breach 
of  contract;  30  A.  S.  R.  870,  on  what  are  deemed  to  be  liquidated  damages. 

Cited  in  notes  in  108  A.  S.  R.  57,  on  contracts  containing  several  provisions. 
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as  agreements  for  liquidated  damages;  10  L.R.A.  829,  on  when  provision  in  con- 
tract is  considered  as  for  liquidated  damages. 

—  Proper  subject  for  liquidated  damages. 

Cited  in  Cowdrey  v.  Carpenter,  1  Abb.  App.  Dec.  445,  holding  that  damages 
which  are  entirely  uncertain  are  proper  subject  of  liquidation  by  parties. 
Construction  of  contracts. 

Cited  in  Gillet  v.  Bank  of  America,  160  N.  Y.  549,  55  N.  E.  292,  holding  that 
contracts  are  to  be  construed  in  light  of  circumstances- surrounding  their  making; 
Gallup  V.  Sterling,  22  Misc.  672,  49  N.  Y.  Supp.  942,  holding  to  same  effect. 

61  AM.  DEC.  721,  HENDRICKSON  v.  PEOPLE,   10  N.  Y.   13. 
Admissibility  of  self-Incriminating  testimony. 

Cited  in  People  v.  Wieger,  100  Cal.  352,  34  Pac.  826;  State  v.  Hopkins,  13 
Wash.  5,  42  Pac.^  627, — holding  that  voluntary  statements  made  in  civil  action 
may  be  used  against  witness  in  subsequent  criminal  prosecution;  People  v. 
Burt,  51  App.  Div.  106,  64  N.  Y.  Supp.  417,  15  N.  Y.  Crim.  Rep.  43,  holding 
that  testimony  given  by  one  at  preliminary  examination  of  another  may  be 
used  against  former  when  subsequently  accused  and  prosecuted  for  same  offense; 
Dickerson  v.  State,  48  Wis.  288,  4  N.  W.  321,  holding  voluntary  statements 
made  by  one  imder  arrest  at  preliminary  examination  of  another  accused  of 
same  crime  admissible  against  former  upon  his  trial  for  such  crime;  People  v. 
Meyer,  162  N.  Y.  357,  56  N.  E.  758,  14  N.  Y.  Crim.  Rep.  487,  holding  state- 
ments made  by  one  while  under  arrest  admissible  against  him;  People  v. 
Kennedy,  159  N.  Y.  340,  70  A.  S.  R.  557,  54  N.  E.  61,  14  N.  Y.  Crim.  Rep.  114, 
holding  same  as  to  voluntary  statements  to  officers  made  and  sworn  to  by 
one  under  arrest;  People  v.  Chacon,  3  N.  Y.  Crim.  Rep.  418,  holding  same  as  to 
statements  voluntarily  made  by  accused  to  officers  who  have  him  in  custody; 
People  V.  Montgomery,  13  Abb.  Pr.  N.  S.  207,  holding  to  same  effect;  Murphy 
V.  People,  63  N.  Y.  590,  2  Cowen,  Crim.  Rep.  217,  holding  that  accused's  state- 
ment is  not  necessarily  involuntary  because  made  to  officer  who  has  him  in 
custody;  Jeffreds  v.  People,  5  Park.  Crim.  Rep.  522,  holding  same  as  to  state- 
ments made  to  officer  who  disguising  himself  secured  accused's  friendship  and 
brought  about  his  intoxication;  Gardiner  v.  People,  6  Park.  Crim.  Rep.  155, 
holding  letter  to  prosecuting  attorney  voluntarily  written  and  sworn  to  by  one 
while  in  jail  which  sought  to  throw  blame  upon  another  admissible  against 
writer;  People  v.  Sharp,  45  Hun,  460,  5  N.  Y.  Crim.  Rep.  388,  holding  state- 
ment voluntarily  made  before  senatorial  committee  admissible  in  subsequent 
prosecution  of  witness. 

Cited  in  reference  notes  in  1  A.  S.  R.  526,  as  to  when  confessions  are  admis- 
sible as  voluntary;  25  A.  S.  R.  716,  on  admissibility  of  confessions;  55  A.  S. 
R.  24,  on  admissibility  of  confessions  under  oath. 

Cited  in  notes  in  6  A.  S.  R.  246,  on  when  confessions  inadmissible;  38  A.  S. 
R.  149,  as  to  when  confessions  of  accused  are  admissible;  41  A.  S.  R.  523,  on 
admissibility  of  confession  under  oath;  8  E.  R.  C.  105,  on  admissibility  of  con- 
fession made  by  prisoner. 

—  Testimony  before  coroner. 

Cited  in  People  v.  Kief,  58  Hun,  337,  11  N.  Y.  Supp.  926,  holding  testimony 
given  by  defendant  before  coroner  admissible  in  subsequent  criminal  prosecution; 
State  V.  Coffee,  66  Conn.  399,  16  Atl.  151;  Newton  v.  State,  21  Fla.  53;  State 
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y.  Finch,  71  Kan.  793,  81  Pac.  494, — holding  voluntary  statements  made  by 
one  called  before  coroner  admissible  against  him  when  subsequently  prosecuted 
for  crime  then  under  investigation;  People  v.  McGloin,  91  N.  Y.  241,  12  Abb. 
N.  C.  172,  1  N.  Y.  Crim.  Rep.  164,  to  same  point;  People  v.  Molineux,  168  N.  Y. 
264,  62  L.R.A.  193,  61  N.  E.  286,  16  N.  Y.  Crim.  Rep.  120,  holding  same  as  to 
testimony  given  before  coroner  by  one  not  advised  of  his  rights,  but  who  was 
not  then  under  arrest  or  formally  accused;  Teachout  v.  People,  41  N.  Y.  7,  1 
Cowen  Crim.  Rep.  247,  holding  same  as  to  statements  voluntarily  made  before 
coroner  by  one  who  knew  that  he  was  under  suspicion;  State  v.  Gilmau,  51  Me. 
206,  holding  testimony  given  before  coroner  by  one  accused  of  the  crime  but 
who  was  not  then  under  arrest  and  who  was  warned  that  he  was  not  required  to 
give  incriminating  testimony  admissible  against  him  upon  trial;  Adams  v. 
State,  129  Ga.  248,  17  L.R.A.(N.S.)  468,  68  S.  E.  822,  12  A.  &  E.  Ann.  Cas.  158; 
Farkas  v.  State,  60  Miss.  847;  People  v.  McMahon,  16  N.  Y.  384,— holding 
testimony  given  before  coroner  by  one  held  on  charge  of  having  committed 
crime  then  being  investigated  not  admissible  against  him  when  subsequently 
prosecuted  therefor;  Tuttle  v.  People,  33  Colo.  243,  70  L.R.A.  33,  79  Pac.  1035, 

3  A.  &  E.  Ann.  Cas.  613,  holding  testimony  given  before  coroner's  jury  inadmis- 
sible against  witness  when  subsequently  prosecuted  for  crime  then  under  in- 
vestigation, where  feeling  in  community  was  such  as  to  force  him  to  testify. 

Cited  in  notes  in  95  A.  S.  R.  767-768,  on  admissibility  in  cases  of  homicide 
of  evidence  given  at  coroner's  Inquest  by  defendant;  95  A.  S.  R.  769,  on  ad- 
missibility in  cases  of  homicide  of  voluntary  statements  made  at  coroner's  in- 
quest; 70  L.R.A.  36  on  competency,  on  trial  for  murd€lr,  of  testimony  of  ac- 
cused at  coroner's  inquest  given  before  arrest;  70  L.R.A.  42,  on  competency,  on 
trial  for  murder,  of  testimony  of  accused  at  coroner's  inquest  given  after  arrest. 

Distinguished  in  People  v.  Mondon,  103  N.  Y.  211,  57  A.  R.  709,  8  N.  K  406, 

4  N.  Y.  Crim.  Rep.  662  (reversing  38  Hun,  188,  4  N.  Y.  Crim.  Rep.  112), 
holding  statements  made  before  coroner  by  ignorant  foreigner  who  was  then  under 
arrest  inadmissible  in  subsequent  prosecution  against  him  for  crime  under  in- 
vestigation. 

—  Testimony  before  grand  Jury. 

Cited  in  Jenkins  v.  State,  36  Fla.  737,  48  A.  S.  R.  267,  18  So.  182,  holding 
statements  made  by  witness  before  grand  jury  admissible  against  him  when 
subsequently  prosecuted  for  crime  then  under  investigation;  State  y.  Campbell, 
73  Kan.  688,  9  LJl.A.(N.S.)  633,  86  Pac.  784,  9  A.  &  E.  Ann.  Cas.  1203,  hold- 
ing that  statements  by  accused,  in  denial  of  his  guilt,  while  witness  before 
grand  jury,  are  not  confessions  within  rule  requiring  them  to  be  first  shown 
to  have  been  voluntarily  made. 
Validity  of  indictment  founded  on  self-incriminating  testimony. 

Cited  in  State  v.  Duncan,  78  Vt.  364,  112  A.  S.  R.  922,  4  L.R.A.(N.S.)  1144, 
63  Atl.  226,  6  A.  &  E.  Ann.  Cas.  602,  holding  that  failure  to  instruct  witness 
as  to  his  rights  respecting  giving  of  incriminating  testimony  when  summoned 
before  grand  jury  does  not  invalidate  indictment  against  him  subsequently 
found  in  part  upon  such  testimony. 
Proof  of  motive. 

Cited  in  Moore  v.  United  States,  150  U.  S.  57,  37  L.  ed.  996,  14  Sup.  Ct  Rep. 
26;  Boyle  v.  State,  61  Wis.  440,  21  N.  W.  289,— to  point  that  considerable  latitude 
is  allowed  on  question  of  motive;  Clark  v.  Folkers,  1  Neb.  (Unof.)  96,  93  X. 
W.  328,  holding  that  considerable  latitude  is  allowed  on  question  of  motive  in 
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action  for  malicious  prosecution;  People  v.  Townsend,  37  Barb.  620,  holding  that 
great  latitude  is  to  be  allowed  upon  question  of  interest  and  good  .faith  where 
fraud  is  charged;  People  v.  Wilson,  117  Cal.  688,  49  Pac.  1054,  holding  in  prose- 
•cution  for  assaulting  officer  in  resisting  arrest  evidence  as  to  assault  for  which 
arrest  was  being  made  admissible ;  Tuttle  v.  People,  36  N.  Y.  431,  2  N.  Y.  Trans. 
App.  306,  holding  in  prosecution  for  perjury  in  respect  to  deed  fact  that  deed 
was  surreptitiously  taken  from  attorney's  office  provable. 

Cited  in  note  in  105  A.  S.  R.  987,  on  admissibility  of  other  offenses  as  tending 
to  show  likelihood  of  motive  to  commit  the  crime. 
—  On  trial  for  murder. 

Cited  in  State  v.  Hansen,  25  Or.' 391,  35  Pac.  976,  holding  evidence  concerning 
deceased's  pecuniary  affairs  and  accused's  connection  therewith  admissible  in 
j>rosecution  for  murder;  Kennedy  v.  People,  39  N.  Y.  245,  1  Cowen  Crim.  Rep. 
119,  6  Abb.  Pr.  N.  S.  147,  6  N.  Y.  Trans.  App.  19,  holding  it  competent  to  prove 
in  prosecution  for  murder  that  deceased  had  money  in  his  possession;  People  v. 
Oreenfield,  23  Hun,  454,  holding  upon  trial  of  husband  for  murder  of  wife  evi- 
-dence  to  show  his  indifference  as  to  her  death  admissible;  McVin  v.  United 
States,  17  App.  D.  C.  323,  holding  that  where  evidence  shows  that  accused  was 
actuated  by  jealousy  in  committing  homicide,  evidence  of  his  previous  conduct 
and  declarations  admissible  to  show  object  and  motive  of  crime;  People  v. 
Sutherland,  154  N.  Y.  345,  48  N.  E.  518,  12  N.  Y.  Crim.  Rep.  495,  holding  letters 
from  deceased  to  one  accused  of  killing  her  showing  that  former  believed  latter 
to  be  father  of  her  bastard  child  admissible;  McCann  v.  People,  3  Park.  Crim. 
Rep.  272,  holding  in  prosecution  for  murder  fact  that  deceased  had  made  com- 
plaint against  accused  for  assault  and  battery  provable. 

Cited  in  reference  note  in  38  A.  S.  R.  150,  on  evidence  of  motive  in  homicide. 

•61  AM.  DEC.  731,  WEISSER  v.  DENISON,  10  N.  Y.  68. 
When  knowledge  of  agent  Imputable  to  principal. 

Cited  in  Spadone  v.  Manvel,  2  Daly,  263,  holding  that  notice  to  agent  is  not 
notice  to  principal  unless  it  concern  transaction  within  scope  of  agent's  au- 
thority; Jackson  v.  Mutual  Ben.  L.  Ins.  Co.  79  Minn.  43,  61  N.  W.  366,  to  same 
point;  Butler  v.  Michigan  Mut.  L.  Ins.  Co.  184  N.  Y.  337,  77  N.  E.  398,  holding 
information  given  insurer's  soliciting  agent  by  insured  as  to  condition  of  her 
health,  not  notice  to  insurer;  Re  Guldenkirch,  35  Misc.  123,  71  N.  Y.  Supp.  310, 
holding  client  not  chargeable  with  knowledge  of  his  attorney  in  respect  to  latter's 
•obligation  which  attorney's  conduct  shows  he  desired  to  evade;  German  Sav. 
Bank  v.  Citizens*  Nat.  Bank,  101  Iowa,  530,  63  A.  S.  R.  399,  70. N.  W.  769,  hold- 
ing that  principal  cannot  be  made  liable  through  his  agent's  forging  payee's  name 
AS  indorser;  Getmau  v.  Second  Nat.  Bank,  23  Hun,  498,  holding  knowledge 
acquired  by  bank's  president  while  acting  as  such,  bank's  knowledge;  Powers- 
Taylor  Drug  Co.  V.  Faulconer,  52  W.  Va.  581,  44  S.  E.  204,  holding  that  knowledge 
of  cashier  and  president  of  bank  in  respect  to  fraudulent  preference  to  be  made 
in  its  favor  is  its  knowledge;  Manning  v.  Keenan,  9  Hun,  686,  to  point  that  to 
"bind  principal  act  of  agent  must  be  within  his  real  or  apparent  authority. 

Cited  in  reference  notes  in  73  A.  D.  549,  on  notice  to  agent  in  course  of  agency 
as  notice  to  principal;  9  A.  S.  R.  708,  on  imputing  agent's  knowledge  to  princi- 
pal; 65  A.  D.  189;  68  A.  D.  367;  78  A.  D.  514;  68  A.  S.  R.  464,— on  notice  to 
:agent  as  notice  to  principal. 

Cited  in  notes  in  24  A.  S.  R.  228,  on  notice  to  agent  as  notice  to  principal;  21  E. 
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R.  C.  842,  on  imputing  agent's  knowledge  to  principal  so  that  principal  will  not 
be  bona  fidoi  purchaser. 

—  Knowledge  acquired  while  not  acting  for  principal. 

Cited  in  Slattery  v.  Schwannecke,  44  Hun,  75,  holding  knowledge  of  agent  not 
imputable  to  principal  unless  acquired  while  acting  in  his  behalf;  Wittenbrock 
V.  Parker,  102  Cal.  93,  41  A.  S.  R.  172,  24  L.R.A.  197,  36  Pac.  374,  holding  to  same 
effect;  Verona  Central  Cheese  Co.  v.  Murtaugh,  50  N.  Y.  314,  to  point  that  princi- 
pal is  chargeable  with  knowledge  acquired  by  agent  while  executing  his  agency; 
United  States  v.  278  Barrels  of  Distilled  Spirits,  2  Cliff.  261,  Fed.  Cas.  No. 
16,580,  to  point  that  principal  is  not  bound  by  knowledge  of  agent  acquired  before 
employment;  Crooks  v.  People's  Nat.  Bank,  72  App.  Div.  331,  76  N.  Y.  Supp. 
495  (dissenting  opinion),  upon  point  that  knowledge  acquired  by  bank  officer 
while  not  acting  in  his  official  character  is  not  imputable  to  bank. 

—  Agent  acting  for  his  own  benefit. 

Cited  in  Henry  v.  Allen,  161  N.  Y.  1,  36  L.R.A.  658,  45  N.  E.  355.  holding 
that  knowledge  of  agent  is  not  knowledge  of  principal  where  agent  is  engaged  in 
perpetration  of  fraud  for  his  own  benefit;  Benedict  v.  Arnoux,  154  N.  Y.  715, 
49  N.  £.  326,  holding  same  as  to  knowledge  acquired  by  agent  while  dealing  with 
principal's  property  for  his  own  benefit. 
Duty  of  detecting  forgery  of  bill  or  note. 

Cited  in  Frank  v.  Lanier,  91  N.  Y.  112,  holding  that  vendor  of  forged  note  can- 
not avoid  his  liability  to  refund  purchase  money  because  of  vendee*s  delay  in 
detecting  forgery  if  latter  use  reasonable  diligence  in  giving  notice  after  forgery 
is  ascertained;  First  Nat.  Bank  v.  Toppan,  6  Kan.  456,  7  A.  R.  568,  holding  that 
failure  of  firm  whose  name  was  forged  as  acceptor  of  draft  to  discover  and  report 
such  fact  immediately  does  not  relieve  bank  from  responsibility  for  having  made 
payment  upon  such  forged  acceptance;  United  States  v.  Onondaga  County  Sav. 
Bank,  39  Fed.  259,  holding  money  which  government  paid  upon  drafts  which  it 
was  fraudulently  induced  to  issue  upon  forged  pension  vouchers  may  be  recovered 
if  purchaser  of  draft  had  same  opportunity  as  it  of  discovering  forgery;  Salt 
Springs  Bank  v.  Syracuse  Sav.  Inst.  62,  Barb.  101,  holding  that  bank  which  pays 
to  holder  for  value  forged  check  upon  itself  cannot  recover  from  such  holder 
money  so  paid  him. 

Cited  in  notes  in  39  A.  D.  525,  on  discovery  of  forgery  and  notice  thereof; 
86  A.  S.  R.  124,  on  right  to  recover  money  paid  on  altered  instrument. 

—  As  between  bank  and  Its  depositors. 

Cited  in  Morgan  v.  Bank,  11  N.  Y.  404,  holding  that  bank  remains  liable  to 
depositor  if  it  pay  his  check  on  forged  indorsement;  Corn  Exch.  Bank  v.  Nassau 
Bank,  91  N.  Y.  74,  43  A.  R.  655,  holding  that  bank  is  bound  to  see  that  payee's 
indorsement  is  genuine;  Critten  v.  Chemical  Nat.  Bank,  171  N.  Y.  219,  57  L.R.A. 
529,  63  N.  E.  969  (reversing  60  App.  Div.  241,  70  N.  Y.  Supp.  246),  holding  that 
depositor  owes  to  bank  duty  of  exercising  reasonable  care  to  verify  returneJ 
vouchers;  Murphy  v.  Metropolitan  Nat.  Bank,  191  Mass.  159,  114  A.  S.  R.  595, 
77  N.  E.  693,  holding  that  depositor  need  not  when  paid  checks  are  returned 
make  investigation  to  see  whether  indorsements  of  payees  are  forgeries;  Harlem 
Co-op.  Bldg.  &  L.  Asso.  v.  Mercantile  Trust  Co.  10  Misc.  680,  31  N.  Y.  Supp. 
790;  Shipman  v.  Bank  of  State,  126  N.  Y.  318,  22  A.  S.  R.  821,  12  L.R.A.  791, 
27  N.  E.  371  (affirming  36  N.  Y.  S.  R.  966,  13  N.  Y.  Supp.  475),— holding  that 
depositor  may  assume  that  bank  has  ascertained  genuineness  of  indorsements  on 
checks  returned  to  him;  Bank  of  British  N.  A.  v.  Merchants'  Nat.  Bank,  91  N^ 
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Y.  106,  holding  that  bank  which  paid  certified  check  upon  payee*s  forged  in- 
dorsement remains  liable  to  depositor,  although  he,  in  ignorance  of  facts,  had 
received  check  from  bank  when  returned  to  him  as  paid;  McKeen  v.  Boatmen's 
Bank,  74  Mo.  App.  281,  holding  that  failure  of  depositor  to  examine  returned 
Touchers  does  not  preclude  him  from  denying  genuineness  of  any  check  unless 
bank  was  prejudiced  by  his  negligence;  Devine  v.  Bank  of  Baldwin,  91  Wis. 
68,  64  N.  W.  689,  holding  illiterate  person  not  concluded  by  h^  failure  to  ob- 
serve and  report  that  some  person  had  made  unauthorized  use  of  his  certificate 
of  deposit;  Clark  v.  National  Shoe  &  Leather  Bank,  32  App.  Div.  316,  52  N.  Y. 
Supp.  1064,  holding  that  depositor  has  right  to  assume  in  examining  returned 
vouchers  that  bank  would  not  pay  check  for  larger  amount  than  he  authorized; 
Merchants'  Nat.  Bank  v.  Nichols  &  S.  Co.  223  111.  41,  7  L.R.A.(N.8.)  752,  79 
N.  E.  38  (affirming  123  111.  App.  430),  holding  that  principal  may  though  he 
failed  to  examine  pass  book  and  returned  vouchers  assert  bank  had  no  authority 
to  pay  his  agent's  over-draft;  Manufacturers'  Nat.  Bank  v.  Barnes,  65  111.  69, 
16  A.  R.  569,  fiolding  that  failure  of  depositor  to  examine  returned  vouchers 
except  through  agency  of  clerk  does  not  absolve  bank  from  liability  for  paying 
checks  agent  was  not  authorized  to  draw;  Hardy  v.  Chesapeake  Bank,  51  Md. 
562,  34  A.  R.  325,  holding  that  knowledge  of  clerk  who  entered  in  bankbook  checks 
which  he  had  forged  cannot  be  imputed  to  principal;  Kenneth  Invest.  Co.  v. 
National  Bank,  96  Mo.  App.  125,  holding  to  same  efi'ect;  Shipman  v.  Bank  of 
State,  126  N.  Y.  318,  22  A.  S.  R.  821,  12  L.R.A.  791,  27  N.  E.  371  (affirming 
36  N.  Y.  S.  R.  966,  13  N.  Y.  Supp.  475),  holding  clerk's  knowledge  of  his  own 
wrong  in  forging  checks  and  fabricating  false  papers  to  conceal  his  forgery  not 
imputable  to  principal;  August  v.  Fourth  Nat.  Bank,  15  N.  Y.  S.  R.  956,  1  N.  Y. 
Supp.  139,  holding  that  where  clerk  who  examined  returned  vouchers  was  the 
forger  burden  is  on  depositor  to  show  that  account  stated  by  bank  is  wrong  in 
that  money  was  improperly  paid  out;  Frank  v.  Chemical  Nat.  Bank;  84  N.  Y. 
209,  38  A.  R.  501  (affirming  13  Jones  &  S.  452,  a  second  appeal  of  5  Jones  &  S. 
26),  holding  that  though  to  clerk  who  committed  the  forgery  duty  of  examining 
returned  vouchers  was  assigned  and  though  some  of  the  forged  checks  could  not 
be  located  bank  is  liable  to  depositor  for  full  amount  of  his  deposit;  Kenneth 
Invest.  Co.  v.  National  Bank,  103  Mo.  App.  613,  77  S.  W.  1002,  holding  that  where 
examination  of  returned  vouchers  is  made  by  clerk  who  committed  the  forgery, 
depositor  is  not  in  same  position  as  if  no  examination  were  made;  Wachsman  v. 
Columbia  Bank,  8  Misc.  280,  28  N.  Y.  Supp.  711  (affirming  6  Misc.  62,  26  N.  Y. 
Supp.  885),  holding  delay  of  depositor  in  notifying  bank  that  returned  cheek  was 
forgerj'  excused  where  clerk  who  examined  returned  vouchers  was  the  forger; 
Welsh  V.  German-American  Bank,  73  N.  Y.  424,  29  A.  R.  175,  holding  that  where 
depositor's  clerk  who  examined  returned  vouchers  procured  depositor  to  draw 
checks  on  customers,  upon  which  checks  clerk  forged  indorsements  and  had  them 
paid  by  bank,  bank  remains  liable  to  depositor. 

Cited  in  reference  notes  in  64  A.  D.  631,  on  bank's  duty  to  know  customers' 
signatures;  71  A.  D.  62,  on  presumption  that  bankers  know  signatures  of  de- 
positors; 74  A.  D.  441,  on  when  payment  by  drawee  admits  genuineness  of 
drawer's  signature;  5  A.  S.  R.  28,  on  estoppel  from  proving  checks  returned 
forgeries  by  neglect  to  examine  when  returned;  11  A.  S.  R.  616,  on  riglits  of 
one  paying  forged  check  or  draft;  74  A.  D.  446;  96  A.  D.  567;  43  A.  S.  R.  259,— 
on  liability  of  bank  for  paying  forged  check. 

Cited  in  notes  in  39  A.  D.  519,  520,  on  effect  of  payment  of  forged  check  on 
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rights  of  party  defrauded;  17  A.  S.  R.  890,  on  drawee's  right  to  recover  back 
money  paid  on  check  or  draft  to  which  drawer's  signature  is  forged;  7  L.R.A.. 
849,  on  eflfect  of  bank's  payment  of  forged  paper;  12  L.R.A  793,  on  liability  of 
banker  who  pays  money  on  a  forged  check;  27  L.R.A.  427,  on  duty  of  depositor 
as  to  forged  checks  charged  to  him  by  bank;  27  L.R.A"  429,  on  duty  of  depositor 
as  to  forged  indorsements;  27  L.R.A.  430,  on  effect  of  depositor  intrusting  ex- 
amination  of  checks  to  agent  who  happens  to  have  forged  them;  7  L.R.A. (X.S.) 
746,  on  depositor's  right  to  recover  amount  of  forged  or  raised  checks  paid  by 
bank  as  affected  by  his  having  intrusted  examination  of  vouchers  to  employee- 
guilty  of  original  fraud;  10  L.R.A.(N.S.)  61,  on  right  of  drawee  of  forged 
check  or  draft  to  recover  money  paid  thereon  as  against  others  than  bona  tide 
holders  for  value;  41  L.  ed.  U.  S.  869,  on  payment  of  forged  check. 

Distinguished  in  Weinstein  v.  National  Bank,  69  Tex.  38,  5  A.  S.  R.  23,  6  S. 
W.  171,  holding  that  depositor  may  by  failing  to  report  forgery  within  reason- 
able time  after  return  of  vouchers  estop  himself  to  set  up  claim  against  bank; 
Leather  Mfr's  Nat.  Bank  v.  Morgan,  117  U.  S.  96,  29  L.  ed.  811,  6  Sup.  Ct.  Rep. 
657,  holding  that  depositor  who  fails  to  supervise  properly  work  of  his  clerk  in 
checking  up  passbook  and  returned  checks  cannot  recover  against  bank  for 
forgery  of  clerk  in  raising  checks  where  bank  was  misled  to  its  prejudice  by 
relying  on  clerk's  work;  Wind  v.  Fifth  Nat.  Bank,  39  Mo.  App.  72,  holding- 
that  failure  of  depositor  to  exercise  reasonable  diligence  to  discover  when  paid 
checks  are  returned  him  that  endorsements  thereon  are  forgeries  relieves  bauk 
from  liability  where  in  consequence  of  his  negligence  it  was  prejudiced. 

Disapproved  in  Janin  v.  London  &  S.  F.  Bank,  92  Cal.  14,  27  A.  S.  R.  82,. 
14  L.R.A.  320,  27  Pac.  1100,  holding  that  depositor  owes  bank  duty  of  examin- 
ing his  checks  within  reasonable  time  after  they  are  returned  in  order  to  dis- 
cover and  give  notice  of  any  forgery;  First  Nat.  Bank  v.  Allen,  100  Ala.  476, 
46  A.  S.  R.  80,  27  L.R.A.  426,  14  So.  336,  holding  that  depositor  who  entrusts 
examination  of  returned  vouchers  to  clerk  who  forged  his  name  is  charged  with 
clerk's  knowledge  of  such  forgery. 
Accounts  stated. 

Cited  in  Clark  v.  Mechanics'  Nat.  Bank,  11  Daly,  239,  holding  that  depositor's 
retaining  without  objection  pass-book  after  bank  has  struck  balance  thereon 
makes  it  a  stated  account;  Gonville  v.  Shook,  144  N.  Y.  686,  39  N.  E.  405, 
holding  that  for  material  mistake  an  account  stated  may  be  reopened;  Ballard 
V.  Beveridge,  171  N.  Y.  194,  63  N.  E.  960,  holding  that  where  mistake  occurs 
as  to  some  items  in  an  account,  it  may  be  corrected  in  respect  thereto  and  sus- 
tained as  to  other  items. 

Cited  in  notes  in  4  L.R.A.  604,  on  equitable  jurisdiction  over  stated  account; 
27  L.R.A.  820,  on  what  constitutes  an  account  stated  between  banker  and  de- 
positor. 

61  AM.  DEC.  739,  HATHAWAY  t.  BENNET,  10  N.  Y.  108. 
Good  mtIU  of  a  business  as  a  property  right. 

ated  in  Wallingford  v.  Burr,  17  Neb.  137,  22  N.  W.  350,  holding  that  good- 
will of  business  may  form  subject  of  sale;  People  ex  rel.  A.  J.  Johnson  Co.  v. 
Roberts,  159  N.  Y.  70,  46  L.R.A.  126,  66  N.  E.  686,  holding  that  goodwill  of 
foreign  corporation  resulting  from  its  carrying  on  business  within  state  is 
taxable  as  "capital  employed  in  state;"  Buzby  v.  Buzby,  13  Pa.  Dist  587,  30 
Pa.  Co.  Ct.  226,  holding  that  there  may  be  property  rights  in  business  of  selling 
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and  serving  newspapers;  Long  v.  Evening  News  Asso.  113  Mich.  261,  71  N.  W. 
492  (dissenting  opinion),  upon  question  whether  good  will  of  newspaper  busi- 
ness is  subject  to  sale  on  execution;  Barber  v.  Connecticut  L.  Ins.  Co.  15  Fed. 
3!12,  holding  that  where  one  purchases  agency  with  understanding  that  it  is 
custom  to  allow  agents  to  relinquish  their  agencies  and  to  sell  good  will  thereof, 
he  may  maintain  action  if  such  right  is  denied  him. 

Cited  in  note  in  4  L.R.A.  400,  on  conveyance  of  property  to  be  acquired  in  the 
future. 

61  AM.  DEC.  743,  BAIiDWIN  t.  PAIiMEB,   10  N.  T.  232. 
Statute  of  frauds  as  applied  to  partly  performed  contracts. 

Cited  in  Cagger  v.  Lansing,  43  N.  Y.  550,  holding  that  where  part  payment 
is  made  on  parol  contract  for  sale  of  land  vendor  cannot  sue  to  recover  balance 
due;  Stone  v.  Thaden,  16  Daly,  280,  10  N.  Y.  Supp.  236,  holding  statute  of 
frauds  applicable  to  contract  for  sale  of  land  although  receipt  for  part  of  pur- 
chase price  was  given;  Wright  v.  Mischo,  20  Jones  &  S.  241,  to  point  that  pay- 
ment of  money  on  account  of  purchase  of  land  is  not  in  itself  evidence  of  con- 
tract to  purchase;  Harsha  v.  Reid,  45  N.  Y.  415,  to  point  that  notwithstanding 
voluntary  performance  of  part  of  contract  void  by  statute  of  frauds  residue 
cannot  be  enforced;  Towle  v.  Jones,  1  Robt.  87,  19  Abb.  Pr.  448  (dissenting 
opinion),  upon  point  that  equity  may  recognize  partly  performed  oral  contracts 
which  are  unenforceable  in  law  under  statute  of  frauds;  Becker  v.  Mason,  30. 
Kan.  697,  2  Pac.  850,  holding  oral  contract  whereby  plaintiff  was  to  convey 
land  and  notes  to  defendant  in  consideration  of  his  conveying  bank  stock  to 
plaintiff  unenforceable  either  in  whole  or  in  part;  Dow  v.  Way,  64  Barb.  255, 
holding  that  where  one  orally  agreed  to  pay  lump  sum  for  house  which  owner 
was  to  have  completed,  agreement  as  to  completion  is  within  statute  of  frauds 
although  conveyance  of  house  was  made. 

Cited  in  reference  notes  in  68  A.  D.  201,  on  discretion  of  equity  courts  as  to 
specific  performance;  68  A.  D.  638,  on  part  performance  of  parol  contract  con- 
cerning land  as  taking  it  out  of  statute  of  frauds. 

Cited  in  notes  in  70  A.  D.  466,  on  part  payment  on  parol  contract  for  sale 
of  lands  insufficient  to  take  case  out  of  statute  of  frauds;  38  A.  S.  R.  133,  on 
payment  of  purchase  money  unaccompanied  by  possession  as  validating  contract 
void  by  statute  of  frauds;  11  E.  R.  C.  233,  on  parol  evidence  when  specific 
performance  of  contract  to  convey  is  sought. 

Distinguished  in  Morrill  v.  Cooper,  65  Barb.  612,  upon  point  that  part  pay- 
ment of  purchase  money  for  land  is  insufficient  to  take  case  out  of  statute  of 
frauds. 
Right  to  recover  consideration  paid  under  partly  performed  contracts. 

Cited  in  Wood  v.  Shultis,  4  Hun,  309,  6  Thomp.  &  C.  557,  holding  that  where 
one  receives  property  under  contract  void  under  statute  of  frauds  law  implies 
promise  upon  his  part  to  pay  its  value;  Fuller  v.  Reed,  38  Cal.  09,  to  point  that 
party  may  maintain  action  at  law  to  recover  money  paid  or  value  of  services 
rendered  under  such  contract;  White  v.  Whiting,  8  Daly,  23,  to  same  effect;  Giit- 
tenden  v.  Morris,  52  Hun,  601,  5  N.  Y.  Supp.  713,  holding  that  party  who  is  unable 
or  unwilling  to  complete  contract  unenforceable  under  statute  of  frauds  cannot 
compel  party  ready  to  go  on  to  refund  what  he  has  received. 

Cited  in  reference  note  in  38  A.  D.  622,  on  rights  of  one  who  has  partly  per- 
formed contract  within  statute  of  frauds  on  rescission  by  other  party. 
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Force  of  contract  partially  illegral. 

Cited  in  Friedman  v.  Bierman,  43  Hun,  387,  holding  that  where  part  of  con- 
sideration for  discontinuance  of  divorce  proceedings  is  that  parties  shall  live  sep- 
arate whole  agreement  is  void. 

61  AM.  DEC.  746,  DUNLOP  v.  GREGORY,  10  N.  Y.  241. 
Validity  of  contracts  in  restraint  of  trade. 

Cited  in  Mackinnon  Pen  Co.  v.  Fountain  Ink  Co.  16  Jones  &  S.  442,  holding 
contract  restraining  trade  only  so  far  as  reasonably  necessary  to  protection  of 
promisee,  valid;  Mallinckrodt  Chemical  Works  v.  Nemnich,  83  Mo.  App.  6,  to 
same  point;  Watkins  v.  Morley,  2  Tex.  App.  Civ.  Cas.  (Willson)  634,  to  point 
that  for  contract  to  be  valid,  restraint  of  trade  must  be  partial  only;  People  v. 
Klaw,  55  Misc.  72,  106  N.  Y.  Supp.  341,  to  point  that  agreement  whereby  busi- 
ness rival  is  prevented  from  competing  may  be  valid;  United  States  v.  Addys- 
ton  Pipe  &  Steel  Co.  46  L.R.A.  122,  29  C.  C.  A.  141,  64  U.  S.  App.  723,  85  Fed. 
271,  to  point  that  buyer  may  legally  agree  not  to  use  property  purchased  in 
competition  with  business  retained  by  seller;  Curtis  v.  Gokey,  68  N.  Y.  300,  hold- 
ing agreement  by  retiring  partner  not  to  engage  in  retail  shoe  business  in  par- 
ticular town  while  other  remained  in  such  business,  valid;  Washburn  v.  Dosch, 
68  Wis.  436,  60  A.  R.  873,  32  N.  W.  551,  holding  agreement  by  vendor  not  to 
engage  for  five  years  in  grocery  business  in  particular  town  valid;  Roller  v. 
Ott,  14  Kan.  609,  holding  agreement  not  to  sell  furniture  in  particular  city 
valid;  Webster  v.  Williams,  62  Ark.  101,  34  S.  W.  637,  holding  agreement  by 
physician  to  withdraw  permanently  from  practice  within  particular  town  and 
its  vicinity  valid;  Ewing  v.  Johnson,  34  How.  Pr,  202,  holding  agreement  re- 
straining trade  and  covering  territory  in  and  about  three  cities  valid;  John  D. 
Park  &  Sons  Co.  v.  Hartman,  12  L.R.A.(N.S.)  135,  82  C.  C.  A.  158,  153  Fed. 
24  (reversing  145  Fed.  358),  holding  that  proprietor  of  patent  medicine  cannot 
by  contracts  with  wholesalers  destroy  competition  between  them  and  retailers 
with  view  to  maintaining  uniform  price  to  consumer. 

Cited  in  reference  notes  in  65  A.  D.  515,  on  validity  of  contracts  in  restraint 
of  trade;  71  A.  D.  721,  on  what  contracts  are  in  restraint  of  trade  and  void  as 
against  public  policy;  90  A.  D.  207,  on  contracts  in  restraint  of  trade. 

Cited  in  notes  in  7  A.  D.  743,  on  contracts  in  restraint  of  trade;  92  A.  D. 
758,  on  restraint  as  to  space  in  contracts  in  restraint  of  trade;  92  A.  D.  752; 
13  A.  R,  174,  175, — on  validity  of  contracts  in  restraint  of  trade;  1  L.R.A. 
458,  as  to  extent  of  prohibition  in  contracts  in  restraint  of  trade;  4  L.R.A.  154, 
on  validity  of  contracts  in  partial  restraint  of  tiade;  4  L.R.A.  157,  on  agree- 
ments in  partial  restraint  of  trade;  11  L.R.A.  503,  on  validity  of  contracts  in 
general  restraint  of-  trade;  41  L.  ed.  U.  S.  1008,  on  monopoly  and  contracts  in 
restraint  of  trade. 
^  Contracts  affecting  whole  state. 

Cited  in  West  Virginia  Transp.  Co.  v.  Ohio  River  Pipe  Line  Co.  22  W.  Va. 
600,  46  A.  R.  527,  to  point  that  contract  in  restraint  of  trade  which  extends  in 
its  operation  over  whole  state  is  void;  Taylor  v.  Blanchard,  13  Allen,  370,  90 
A.  D.  203,  holding  agreement  not  to  engage  in  business  of  manufacturing  or 
selling  shoe-cutters  within  particular  state  void;  Oregon  Steam  Nav.  Co.  v. 
Winsor,  20  Wall.  64,  22  L.  ed.  315,  holding  agreement  by  purchaser  not  to  use 
steamboat  upon  waters  of  particular  state  for  period  of  ten  years,  valid ;  Wright  v. 
Kyder,  36  Cal.  342,  95  A.  D.  86,  holding  to  contrary;  Oregon  Steam  Nav.  Co.  v. 
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Hale,  1  Wash.  Terr.  283,  34  A.  R.  803,  holding  agreement  by  vendee  not  to  run 
steamboat  upon  waters  of  either  of  two  states  or  of  particular  portion  of  certain 
territory  void;  Consumers'  Oil  Co.  v.  Nunnemaker,  142  Ind.  560,  51  A.  S.  R.  193, 
41  N.  E.  1048,  holding  agreement  by  vendor  eifgaged  in  retailing  oil  in  particular 
town  not  to  carry  on  such  business  at  any  place  within  state  except  at  one  city 
void;  Maier  v.  Homan,  4  Daly,  168,  holding  agreement  to  cease  the  cabinet  busi- 
ness, void  if  unlimited  as  to  time  and  place;  Bingham  v.  Maigne,  20  Jones  &  S.  90, 
holding  contract  by  one  skilled  in  manufacturing  of  printers'  rollers  and  composi- 
tion not  to  engage  in  such  work  at  any  place  within  radius  of  two  hundred  and 
fifty  miles  of  New  York  city  void;  Lufkin  Rule  Co.  v.  Fringeli,  57  Ohio  St.  596, 
63  A.  S.  R.  736,  41  L.R.A.  185,  49  N.  E.  1030,  holding  agreement  by  vendor  not 
to  engage  in  particular  business  for  period  of  twenty-five  years  in  particular 
state  or  in  any  other  state  void. 

Distinguished  in  Diamond  Match  Co.  v.  Roeber,  106  N.  Y.  473,  60  A.  R.  464, 
13  N.  E.  419  (affirming  35  Hun,'  421),  holding  agreement  by  vendor  of  business  of. 
manufacturing  and  selling  matches  not  to  engage  in  such  business  in  any  but 
two  particular  states  valid. 
Construction  of  contracts. 

Cited  in  Bradford  v.  Montgomery  Furniture  Co.  116  Tenn.  610,  9  L.R.A.(N.S.) 
979,  92  S.  W.  1104,  holding  that  organization  of  corporation  to  conduct  a 
business  does  not  terminate  contract  by  strangers  not  to  compete  in  business 
with  organizers. 

Distinguished  in  Baker  v.  Pottmeyer,  75  Ind.  451,  in  construing  agreement  by 
seller  of  ice-business  not  again  to  engage  in  such  business  at  particular  place. 
liiqnldated  damages. 

Cited  in  General  Electric  Co.  v.  Westinghouse  Electric  &  Mfg.  Co.  144  Fed. 
458,  holding  that  where  damages  are  inherently  uncertain  and  unascertainable 
with  exactness  amount  agreed  on  must  be  held  liquidated  damages;  Kemp  v. 
Knickerbocker  Ice  Co.  61  How.  Pr.  31,  to  point  that  if  sum  fixed  upon  applies 
to  each  breach  or  if  all  conditions  are  to  be  sumultaneously  performed  it  will 
be  held  liquidated  damages;  Riggins  v.  Hinchman,  3  Tex.  App.  Civ.  Cas. 
(Willson)  50,  holding  that  sum  agreed  on  will  be  held  liquidated  damages  where 
purpose  of  contract  is  to  secure  plaintiff  against  competition  in  particular 
business;  Johnson  v.  Gwinn,  100  Ind.  466,  holding  that  where  liveryman  con- 
tracts with  plaintiff  and  others  not  to  engage  in  livery  business  in  their  town, 
plaintiff  may  upon  breach  of  such  contract  recover,  if  others  be  unwilling  to  sue, 
whole  amount  agreed  upon  as  liquidated  damages;  Curtis  v.  Van  Bergh,  161 
N.  Y.  47,  55  N.  E.  398,  construing  stipulation  for  payment  of  fifty  dollars  for 
every  day's  delay  in  having  ready  a  building  which  was  to  be  erected  for  and 
leased  by  manufacturer,  as  liquidated  damages;  Morse  v.  Rathbum,  42  Mo.  694, 
97  A.  D.  359,  holding  stipulation  for  forfeiture  of  two  thousand  dollars  for 
breach  of  any  covenants  in  agreement  to  convey  land  valued  at  twenty-one  thou- 
sand dollars,  enforceable  as  liquidated  damages. 

Cited  in  reference  note  in  66  A.  D.  515,  as  to  when  sum  stipulated  to  be  paid 
for  breach  of  contract  is  deemed  to  be  liquidated  damages. 

Cited  in  notes  in  1  A.  D.  335,  as  to  whether  provision  is  one  for  liquidating 
damages  or  one  for  penalty;  30  A.  R.  31,  on  liquidated  damages  and  penalties. 
Am.  Dec  VoL  VIII.— 83. 
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61  AM.  DEC.   749,  POOR  v.  GUILFORD,   10  N.  Y.  273. 
Parties  to  actions. 

Cited  in  Swift  v.  State  Lumber  Co.  71  Wis.  476,  37  N.  W.  441,  holding  that 
as  trustee  of  express  trust  may  maintain  action  without  joining  cestui  que 
trust  so  he  may  defend  in  like  manner;  Salter  v.  Krueger,  65  Wis.  217,  26^  N. 
W.  544,  holding  that  where  note  and  mortgage  were  taken  in  name  of  one  credit- 
or but  secured  in  part  another's  claim,  latter  need  not  be  made  party  to  action 
to  have  note  and  mortgage  cancelled;  Walsh  v.  Reinhart,  20  Misc.  407,  45  N.  Y. 
Supp.  1026,  holding  that  party  in  whose  name  contract  was  made  and  who  fur- 
nished the  property  may  sue  for  purchase  money  though  contract  provided  that 
title  to  property  was  to  remain  in  another  until  full  payment  made. 

Cited  in  reference  note  in  65  A.  D.  239,  on  right  of  agent  to  sue  on  instrument 
payable  to  him. 

Cited  in  note  in  35  A.  D.  622,  on  right  of  third  person  to  avail  himself  of  con- 
'tract  made  for  his  benefit. 
Effect  of  foreclosure  proceedings  on  mortgagee's  title. 

Cited  in  Pickersgill  v.  Read,  7  Hun,  636,  holding  that  where  decree  obtained 
by    plaintiff   enforcing   his    mortgage   against   another's   property   was    reversed 
because  such  property  had  been  released  from  lien  of  mortgage,  legal  title  to. 
mortgage  remains  in  plaintiff. 
Assignment  of  part  of  claim. 

Cited  in  Beardslee  v.  Morgner,  4  Mo.  App.  139,  to  point  that  where  no 
injury  to  debtor  can  accrue  or  second  claim  for  same  demand  be  made,  interest 
in  part  of  note  may  be  assigned  and  legal  title  be  passed. 

"When  law  will  imply  a  promise. 

Cited  in  Sheldon  v.  Sherman,  42  N.  Y.  484,  1  A.  R.  669,  holding  that  where 
one  becomes  liable  to  another  for  damages  caused  his  land  law  will  imply  promise 
upon  his  part  to  pay  such  damages. 

61  AM.  DEC.  751,  JEWETT  v.  MILLER,   10  N.  Y.  402. 
Riglits  and  liabilities  of  trustees  in  dealing  witli  trust  property. 

Cited  in  Re  Terry,  31  Misc.  477,  65  N.  Y.  Supp.  655,  holding  that  no  actuaT 
fraud  need  be  shown  to  make  trustee  personally  liable  where  he  deals  with 
trust  funds  for  his  own  benefit;  Beebe  v.  Sullivan  County,  64  Hun,  377,  19  N.  Y. 
Supp.  029,  holding  contract  whereby  county  supervisors  employed  one  of  their 
number  as  their  attorney  void;  Higgins  v.  Lansingh,  154  111.  301,  40  N.  E.  302, 
holding  that  corporation  may  avoid  settlement  made  for  it  by  its  officers  acting 
for  themselves  and  others  as  creditors;  Pearson  v.  Concord  R.  Corp.  62  N.  H. 
537,  13  A.  S.  R.  590,  holding  that  stockholder  may  sue  to  enjoin  action  of  com- 
mon directors  of  two  corporations  in  respect  to  matters  in  which  interests  of 
each  corporation  conflict. 
—  In  acquiring  title  to  trust  property. 

Cited  in  Woolf  v.  Barnes,  46  Misc.  169,  93  N.  Y.  Supp.  219,  holding  that 
trustee  cannot  for  his  own  benefit  acquire  title  to  property  in  respect  to  which 
he  has  duty  to  perform  inconsistent  with  character  of  purchaser;  Marquam  v. 
Ross,  47  Or.  374,  83  Pac.  852;  Hamilton  v.  Dooly,  15  Utah,  280,  49  Pac.  769,— 
to  same  effect;  Golson  v.  Dunlap,  73  Cal.  157,  14  Pac.  576;  Le  Comte's  Estate, 
8  N.  Y.  S.  R.  784, — holding  trustee's  purchase  of  trust  property  voidable  at 
election    of   beneficiary;    James    v.    Throckmorton,    57    Cal.    368,    holding    that 
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wliatever  interest  trustee  acquires  in  trust  property  enures  to  benefit  of  cestui 
que  trust;  Russell  v.  Peyton,  4  111.  App.  473,  holding  to  same  effect;  King  v. 
Remington,  36  Minn.  15,-  29  N.  W.  352,  to  same  point;  Grolson  v.  Dunlap,  73 
Cal.  157,  14  Pac.  570,  holding  sale  made  by  executors  to  themselves  through  in- 
ten'ention  of  third  person  voidable  at  election  of  devisees;  Gardner  v.  Ogden, 
22  N.  Y.  327,  78  A.  D.  192,  holding  that  clerk  of  broker  employed  to  sell  land 
cannot  as  against  vendor  become  purchaser;  Cook  v.  Martin,  75  Ark.  40,  87 
S.  VV.  625,  5  A.  &  E.  Ann.  Cas.  204,  holding  that  receiver  appointed  to  hold 
Attached  property  cannot  as  against  attaching  creditors  purchase  superior  out- 
standing title  for  benefit  of  his  wife;  Lingke  v.  Wilkinson,  57  N.  Y.  445  (dis- 
senting opinion),  upon  question  whether  relationship  of  father  and  son  will 
invalidate  lease  by  former,  as  agent  or  trustee,  to  latter;  Roberts  v.  Moseley, 
64  Mo.  507,  holding  that  trustee  cannot  as  against  cestui  que  trust  purchase 
at  judicial  sale  under  title  superior  to  that  conveyed  to  him  as  trustee;  Col- 
bum  V.  Morton,  3  Keyes,  296,  1  Trans.  App.  145,  1  Abb.  App.  Dec.  378,  30  How. 
Pr.  150,  5  Abb.  Pr.  N.  S.  308,  to  same  point;  Fulton  v.  Whitney,  5  Hun,  16, 
holding  that  title  acquired  by  trustee  by  purchasing  at  judicial  sale  enures  to 
benefit  of  beneficiary;  Newcomb  v.  Brooks,  16  W.  Va.  32,  to  point  that  purchase 
by  trustee  at  judicial  sale  is  voidable  at  election  of  beneficiary;  Kelly  v. 
Pratt,  41  Misc.  31,  83  N.  Y.  Supp.  636,  holding  that  administrator  who  has 
funds  in  his  hands  may  not  allow  decedent's  lands  to  be  sold  for  taxes  and  then 
acquire  tax  title  in  his  own  name;  Carson  v.  Marshall,  37  N.  J.  Eq.  213,  holding 
that  executors  cannot  as  against  estate's  creditors  purchase  at  judicial  sale 
lands  of  the  estate;  Holman  v.  Holman,  66  Barb.  215,  holding  that  executor 
who  purchases  at  execution  sale  property  of  his  estate  takes  title  subject  to 
right  of  beneficiary  to  compel  reconveyance;  Merrick  v.  Waters,  51  App.  Div. 
83,  64  N.  Y.  Supp.  542,  holding  that  executor  cannot  as  against  beneficiaries 
acquire  title  by  purchasing  at  judicial  sale  property  of  estate;  Ford  v.  W^right, 
114  Mich.  122,  72  N.  W.  197,  holding  that  heir  may  claim  title  acquired  by 
administrator  at  foreclosure  sale  of  property  belonging  to  estate;  V^alentine 
V.  Belden,  20  Hun,  537,  holding  that  title  acquired  by  administrator  at  sale 
had  under  foreclosure  of  mortgage  belonging  to  his  estate  enures  to  its  benefit ; 
Atkins  V.  Judson,  33  App.  Div.  42,  53  N.  Y.  Supp.  504,  holding  agreement  by 
trustees  under  mortgage  and  by  receiver  to  sell  secretly  to  third  persons  for 
inadequate  consideration,  void. 

Cited  in  reference  notes  in  63  A.  D.  230,  on  rule  that  trustee  cannot  i)urc]ia8e 
trust  property;  64  A.  D.  477,  on  validity  and  effect  of  trustee's  purchase  at  his 
own  sale;  70  A.  D.  551,  on  effect  of  trustee  purchasing  outstanding  title  adverse 
to  that  of  cestui  que  trust;  72  A.  D.  792,  on  purchase  by  trustee  of  claim  adverse 
to  cestui  que  trust  inuring  to  latter's  benefit;  73  A.  D.  516,  on  right  of  person 
occupying  position  of  trust  to  be  both  buyer  and  seller  of  the  same  property; 

77  A.  D.  323,  on  right  of  trustee  to  purchase  property  of  his  cestui  que  trust; 

78  A.  D.  211,  on  effect  of  one  undertaking  to  act  for  another  acting  for  himself 
in  same  matter;  90  A.  D.  68,  on  right  of  trustee  to  buy  and  sell  same  property; 
91  A.  S.  R.  620,  on  trustees'  lack  of  right  to  purchase  trust  property  for  them- 
selves. 

Cited  in  notes  in  9  L.R.A.  794,  on  trustee's  right  to  profit  by  trust  estate;  13 
L.R.A.  491,  on  party's  right  to  purchase  property  for  his  own  benefit  where  he 
bas  duty  to  perform  in  relation  to  it. 

Distinguished  in  Stephen  v.  Beall,  22  Wall.  329,  22  L.  ed.  786,  holding  that 


Digitized  by  LjOOQiC 


61  AM.  DEC]  NOTES  ON  AMERICAN  DECISIONS.  131« 

where   trustee   purchases   in   good   faith    property   which   he   had   many  year* 
previously  sold  at  public  auction  to  vendor,  his  title  is  good. 
Equitable  estoppel. 

Cited  in  Eitel  v.  Bracken,  6  Jones  &  S.  7,  holding  that  mortgagor  may  prevent 
purchaser  of  mortgage  from  asserting  equitable  estoppel  by  showing  that  latter 
was  not  influenced  by  his  representations;  Chipman  v.  Montgomery,  4  Hun,  739 
(dissenting  opinion),  upon  point  that  one  may,  though  he  has  received  legacy, 
claim  his  inheritance  if  will  be  avoided,  provided  no  one  has  been  prejudiced. 

Cited  in  reference  notes  in  63  A.  D.  670,  on  estoppel  by  silence,  concealment,, 
or  misrepresentations;  67  A.  D.  302,  on  silence  of  party  as  estoppel  to  assert 
rights  against  party  deceived  thereby;  68  A.  D.  603,  on  doctrines  of  equitable 
estoppels;  70  A.  D.  060,  on  estoppel  in  pais;  80  A.  D.  172;  87  A,  D.  318, — as  to 
what  constitutes  estoppel  in  pais. 
—  Misleading  of  other  party  as  essential. 

Cited  in  Sanford  v.  Sanford,  2  Thomp.  &,  C.  641,  holding  that  one  does  not 
estop  himself  by  conduct  which  does  not  mislead  or  injure  anyone;  Willis  v. 
Carpenter,  14  Nat.  Bankr.  Reg.  621,  Fed.  Cas.  No.  17,770;  Schnitzer  v.  Heusted,. 
39  N.  Y.  S.  R.  219,  14  N.  Y.  Supp.  918,— to  point  that  equitable  estoppel  oc- 
curs only  when  one  party  intends  to  mislead  and  other  is  actually  misled;. 
Christianson  v.  Linford,  3  Robt.  216,  holding  that  equitable  estoppel  does  not 
arise  in  favor  of  one  who  has  not  been  prejudiced  by  relying  upon  matter  com- 
plained of;  Nicholas  v.  Austin,  82  Va.  817,  1  S.  E.  132,  holding  that  equitable 
estoppel  arises  where  one  is  led  by  another's  silence  to  act  to  latter's  advantage ; 
Forbes  v.  McCoy,  24  Neb.  702,  40  N.  W.  132,  holding  that  equitable  estoppel 
arises  against  one  who  silently  permits  another  to  improve  land  which  latter 
believes  to  be  his;  Calkins  v.  Bloomfield  &  R.  Natural  Gaslight  Co.  1  Thomp.  & 
C.  641,  holding  landowner  not  estopped  by  his  acquiescence  in  acts  of  another  in 
laying  pipes  upon  his  land  where  such  other  knew  he  was  but  a  trespasser; 
Iselin  v.  Henlein,  16  Abb.  N.C.  73,  7  N.  Y.  Civ.  Proc.  Rep.  431,  2  How^  Pr.  N.  S. 
211,  holding  that  no  estoppel  arises  against  creditor  who  in  filing  his  claim  ex- 
pressly stated  that  he  did  not  recognize  validity  of  debtor's  general  assignment. 

Cited  in  reference  note  in  83  A.  D.  349,  on  right  of  one  not  misled  to  equitable 
estoppel. 
Equitable  relief  from  mistake. 

Cited  in  notes  in  70  A.  D.  676,  on  defect  of  title  and  outstanding  equities 
as  ground  for  relief  in  equity  sales;  5  L.R.A.  169,  on  showing  mistake  by  parol 
evidence  in  equity. 

61  AM.  DEC.   756,  BAGIiEY  T.  SMITH,   10  N.  T.  489. 
Actions  growing  out  of  partnership  compact. 

Cited  in  White  v.  Scott,  26  Kan.  476,  holding  action  at  law  to  recover  moneys 
which  defendant  promised  to  pay  into  proposed  partnership  sustainable;  Hill 
v.  Palmer,  56  Wis.  123,  43  A.  R.  703,  14  N.  W.  23,  holding  that  injured  partner 
may  maintain  action  at  law  against  party  to  partnership  contract  who  prevents 
launching  of  partnership  business;  Hyer  v.  Richmond  Traction  Co.  168  U.  5^. 
471,  42  L.  ed.  647,  18  Sup.  Ct.  Rep.  114,  to  same  point;  Mann  v.  Bowen,  85  Ga. 
616,  11  S.  E.  862,  holding  that  for  breach  of  agreement  to  form  partnership  or 
for  refusal  to  permit  partnership  business  to  be  launched,  action  lies;  Rock- 
well Stock  &  Land  Co.  v.  Castroni,  6  Colo.  App.  621,  42  Pac.  180,  holding  that 
refusal  to  carry  out  agreement  to  form  copartnership  gives  rises  to  cause  of 
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action;  Madge  v.  Puig,  12  Hun,  15,  holding  that  one  may  maintain  action 
against  his  copartner  for  breach  of  agreement  which  established  partnership 
relation;  Howard -v.  France,  43  N.  Y.  593,  to  point  that  action  of  covenant  will 
lie  upon  agreement  to  continue  partnership;  Guccione  v.  Scott,  21.  Misc.  410, 
47  N.  Y.  Supp.  475,  to  point  that  partners  may  sue  one  another  at  law  for  breach 
of  any  distinct  covenant  in  partnership  agreement;  Singer  v.  Heller,  40  Wis.  644, 
upon  right  of  equity  to  retain  suit  for  dissolution  of  partnership  for  purpose 
of  assessing  damages  in  nature  of  profits  for  nonconti nuance  of  partnership. 

Cited  in  note  in  42  L.  ed.  U.  S.  484,  on  wrongful  dissolution  of  partnership. 

Distinguished  in  Price  v.  Middleton,  76  S.  C.  105,  66  S.  £.  156,  holding  that 
action  by  partner  for  his  share  of  profits  as  damages  for  breach  of  partnership 
agreement  is,  where  intricate  accounting  is  involved,  an  action  for  equity.* 
lioss  of  profits  as  damages. 

Cited  as  leading  case  in  Jones  v.  Nathrop,  7  Colo.  1,  1  Pac.  435,  holding  loss 
of  profits  which  would  have  been  made  on  shingles  had  shingle  mill  been  fur- 
nished as  agreed  not  recoverable. 

Cited  in  Taylor  v.  Bradley,  4  Abb.  App.  Dec.  363,  holding  that  probable  bene- 
fits of  contract  to  let  land  on  shares  may  be  recovered  in  action  for  its  breach 
brought  before  time  set  for  commencement  of  term;  Schleider  v.  Dielman,  44 
La.  Ann.  462,  10  So.  934,  in  holding  future  profits  of  a  business  not  recoverable 
under  the  particular  circumstances,  to  point  that  remote  and  speculative  dam- 
ages are  not  recoverable;  Goodsell  v.  Western  U.  Teleg.  Co.  21  Jones  &  S.  46, 
holding  that  future  damages  can  be  allowed  only  when  proved  with  reasonable 
certainty;  Hitchcock  v.  Supreme  Tent,  K.  M.  100  Mich.  40,  43  A.  S.  R.  423,  58 
N.  W.  640,  holding  that  for  breach  of  contract  to  employ  plaintiff  in  organizing 
societies,  profits  which  would  probably  have  accrued  to  him  are  recoverable; 
Wells  V.  National  Life  Asso.  63  L.R.A.  33,  39  C.  C.  A.  476,  99  Fed.  222,  holding 
for  breach  of  contract  to  employ  plaintiff  as  exclusive  insurance  agent  for 
particular  territory  upon  commission  basis,  loss  of  anticipated  profits  recover- 
able; Wakeman  v.  Wheeler  &  W.  Mfg.  Co.  101  N.  Y.  205,  54  A.  R.  676,  4  N.  E. 
264,  holding  that  in  action  for  breach  of  contract  of  agency  prospective  profits 
so  far  as  reasonably  certain  may  be  recovered;  Culley  v.  Taylor,  62  Neb.  651,  87 
N.  W.  334,  holding  that  measure  of  damages  for  total  breach  of  cropper's  con- 
tract is  value  of  what  landowner's  share  of  crop  would  have  been  had  contract 
been  fulfilled;  Mitchell  v.  Cornell,  12  Jones  &  S.  401,  holding  probable  future 
profits  of  excursion  business  not  recoverable  for  breach  of  contract  to  charter 
excursion  boat;  Nash  v.  Thousand  Island  Steamboat  Co.  123  App.  Div.  148, 
108  N.  Y.  Supp.  336,  holding  that  in  action  for  breach  of  contract  to  grant  plain- 
tiff newstand  privileges  upon  line  of  boats  prospective  profits  may  be  recovered 
though  they  be  difiicult  of  estimation;  Crittenden  v.  Johnston,  7  App.  Div.  258, 
40  N.  Y.  Supp.  87,  holding  that  for  breach  of  contract  for  running  hotel,  pro- 
spective profits  may  be  recovered;  Savery  v.  Ingersoll,  46  Hun,  176,  holding  that 
for  breach  of  contract  to  deliver  lecture  such  profits  as  jury  can  see  would 
probably  have  been  made  can  be  recovered;  Hitchcock  v.  Anthony,  28  C.  C.  A. 
80,  64  U.  S.  App.  439,  83  Fed.  779,  holding  that  in  action  for  loss  of  profits 
from  breach  of  contract  not  to  carry  on  competing  business  evidence  of  past 
profits  as  bearing  upon  future  profits  admissible;  Horton  v.  Hall  k  C.  Mfg.  Co. 
94  App.  Div.  404,  88  N.  Y.  Supp.  73,  holding  that  for  breach  of  contract  to  em- 
ploy plaintiff  as  sales  agent  on  commission  basis  he  may  recover  for  loss  of 
prospective  profits  as  estimated  upon  amount  of  previous  year's  business;  Wash- 
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burn  V.  Hubbard,  6  Lana.  11,  holding  in  action  for  breach  of  contract  to  employ 
plaintiff  as  sales  agent  evidence  of  amount  of  profits  which  might  have  been 
earned  based  upon  calculation  of  probable  amount  of  sales,  inadmissible;  Alli- 
son V.  Chandler,  11  Mich.  542,  holding  that  in  action  for  rendering  plaintiff's 
place  of  business  untenantable  loss  of  probable  profits  may  be  recovered  and 
evidence  of  past  profits  is  admissible;  Menard  v.  Stevens,  12  Jones  &  S.  515, 
holding  damages  which  necessarily  fiow  from  breaking  up  of  one's  business  re- 
coverable, and  evidence  of  past  profits,  admissible;  Schile  v.  firokhahus,  80 
N.  Y.  614,  holding  in  action  for  damages  resulting  from  partial  interruption 
of  business  evidence  of  amount  of  business  done  previous  to  trespass  complained 
of  as  compared  with  amount  done  thereafter  admissible;  Merschiem  v.  Musical 
Mut.  Protective  Union,  24  Abb.  N.  C.  252,  8  N.  Y.  Supp.  702,  holding  that  in 
action  for  wrongful  expulsion  from  membership  of  musical  union  plaintiff  may 
show  his  earnings  while  a  member  and  their  diminution  and  his  inability  to 
obtain  employment  after  expulsion;  Armour  v.  Gaffey,  30  App.  Div.  121,  51  N. 
Y.  Supp.  846,  to  point  that  past  profits  may  be  shown  and  considered  as  bear- 
ing on  future  profits. 

Cited  in  reference  notes  in  63  A.  D.  476,  on  loss  of  profits  as  measure  of  dam- 
ages; 78  A.  D.  387,  on  recovery  of  loss  of  profits  as  damages. 

Cited  in  notes  in  3  L.R.A.  588,  on  loss  of  profits  as  element  of  damages 
for  breach  of  contract;  53  L.R.A.  106,  on  loss  of  profits  as  element  of  damages 
for  breach  of  contract  for  charter  or  rental  of  vessel. 

Distinguished  in  Roth  v.  Spero,  48  Misc.  506,  96  N.  Y.  Supp.  211,  holding  that 
in  estimating  amount  of  prospective  profits  recoverable  in  action  for  breach  of 
contract  of   agency,   what   plaintiff  earned   in   different  employment  cannot   be 
considered. 
—  In  actions  alTecting  copartners. 

Cited  in  Ramsay  v.  Meade,  37  Colo.  465,  86  Pac.  1018,  holding  in  action  for 
breach  of  partnership  agreement  profits  which  would  probably  have  accrued  but 
for  wrongful  dissolution  of  partnership,  recoverable;  Karrick  v.  Hannaman,  168 
U.  S.  328,  42  L.  ed.  484,  18  Sup.  Ct.  Rep.  136,  to  point  that  partner  who  dis- 
solves partnership  before  expiration  of  period  agreed  upon  is  liable  to  copartner 
in  action  at  law  to  respond  in  damages  for  value  of  profits  latter  would  other- 
wise have  received;  Locke  v.  Filley,  14  Hun,  139;  Becker  v.  Hill,  20  Lane.  L.  R. 
353, — to  same  effect;  Ellsler  v.  Brooks,  22  Jones  &  S.  73,  to  point  that  meas- 
ure of  damages  for  dissolving  partnership  before  time  fixed  therefor  is  pros- 
pective profits;  Neudecker  v.  Kohlberg,  81  N.  Y.  296,  in  same  connection;  Dart 
v.  Laimbar,  107  N.  Y.  664,  14  N.  E.  291,  1  Silv.  a.  App.  533,  holding  that 
in  action  for  damages  for  loss  of  future  profits  resulting  from  breach  of  co- 
partnership contract  court  need  not  be  too  exacting  in  regard  to  evidence  upon 
which  such  claim  is  based;  Bathrick  v.  Coflln,  13  App.  Div.  101,  43  N.  Y.  Supp. 
313,  in  same  connection. 

Cited  in  notes  in  53  L.R.A.  81-82,  on  loss  of  profits  as  element  of  damages  for 
breach  of  partnership  contracts;  42  L.  ed.  U.  S.  485,  on  measure  of  damages  for 
wrongful  dissolution  of  partnership. 

Distinguished  in  Van  Ness  v.  Fisher,  5  Lans.  236,  holding  that  for  breach  of 
copartnership  agreement  possible  future  profits  cannot  be  recovered  where  no 
certain  data  upon  which  to  base  them  are  before  jury. 
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Measure  of  damages  for  breach  of  contract. 

Cited  in  reference  note  in  96  A.  D.  378,  on  measure  of  damages  for  breach  of 
contract. 

Cited  in  notes  in  34  A.  D.  266;  1  L.R.A.  842,  on  measure  of  damages  for  breach 
of  contract. 

Form  of  requests  to  charge. 

Cited  in  Carpenter  v.  Stilwell,  11  N.  Y.  61,  holding  that  request  must  be  in 
such  form  that  judge  may  properly  charge  in  terms  of  request  without  qualifi- 
cation. 

61  AM.  DEO.   762,  JOHNSON  v.  CARNLEY,   10  N.  Y.  670. 
Title  required  for  maintenance  of  replevin  or  trover. 

Cited  in  Ryan  v.  Hook,  34  Hun,  185,  holding  that  though  plaintiff  be  in 
possession  only  as  equitable  owner  he  may  maintain  replevin  against  mere 
.  wrongdoer  having  no  privity  with  true  owner;  Frost  v.  Mott,  34  N.  Y.  253, 
holding  that  actual  possession,  accompanied  by  equitable  interest  in  plaintiff 
at  time  of  officer's  wrongful  seizure,  entitles  him  to  maintain  action  for  prop- 
erty's recovery;  Lewis  v.  Birdsey,  19  Or.  164,  26  Pac.  623,  holding  that  one  in 
possession  and  exercising  dominion  over  personalty  may  replevin  it  from  mere 
wrongdoer  having  no  privity  with  true  owner;  Stowell  v.  Otis,  71  N.  Y.  36^^ 
h9lding  under  answer  in  action  of  replevin  setting  up  fact  that  plaintiff  had 
pledged  property  to  defendant's  wife,  but  containing  no  allegation  that  defend- 
ant had  any  relation  to  wife's  interest,  evidence  of  such  pledge  inadmissible; 
Van  Namee  v.  Bradley,  69  111.  299,  holding  that  wife  in  possession,  through 
agent  of  property  purchased  with  her  separate  means  may  replevin  same  from 
trespasser  who  pleads  property  in  husband;  Appleby  v.  Hollands,  8  App.  Div.. 
375,  40  N.  Y.  Supp.  808,  holding  that  actual  possession  under  conditional  billi 
of  sale  entitles  one  to  maintain  replevin;  WyckofT  v.  Anthony,  9  Daly,  417,  hold- 
ing in  action  for  conversion  of  bonds  that  one  simply  entitled  to  possession  of 
property  may  maintain  action  for  its  conversion  against  mere  wrongdoer. 

Cited  in  reference  notes  in  64  A.  D.  80,  on  necessity  of  right  to  immediate 
possession  in  replevin;  71  A.  D.  105,  on  replevin  for  property  held  by  officer 
under  execution;  84  A.  D.  373,  on  when  replevin  lies  and  what  title  is  neces- 
sary to  maintain  it;  88  A.  D.  734,  on  replevin  for  goods  taken  in  execution  or  at- 
tachment. 

Cited  in  notes  in  25  A.  S.  R.  257,  on  replevin  against  officer  by  stranger  to 
writ;  11  L.R.A.  172,  on  replevin  as  a  possessory  action. 
Remedy  for  injuries  to  real  estate  held  adversely. 

Cited  in  note  in  85  A.  D.  321,  on  remedy  for  injuries  to  real  estate  held  ad- 
versely to  plaintiff. 
Matters  open  to  objection  npon  appeal. 

Cited  in  Merriweather  v.  Erwin,  27  Ark.  37  (dissenting  opinion),  upon  point 
that  before  appellate  court  will  pass  upon  point  ruling  must  be  had  upon  it  in 
court  below;  Reynolds  v.  Continental  Ins.  Co.  36  Mich.  131,  holding  that  it 
will  be  presumed  that  trial  court  ruled  upon  proposition  of  proof  as  it  appeared 
and  not  upon  it  as  covering  some  meaning  requiring  different  ruling. 
—  Formal  errors  in  judgments. 

Cited  in  Corn  Exch.  Bank  v.  Byle,  119  N.  Y.  414,  23  N.  E.  805,  holding  that 
error  in  form  of  judgments  must  be  corrected  in  court  below:  Cochran  v.  Got- 
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twald,  9  Jones  &  S.  317,  holding  that  remedy  for  defects  in  form  of  judgment 
is  not  by  appeal  but  by  motion  to  set  it  aside;  Robinson  v.  Hall,  35  Hun,  214, 
holding  entry  of  judgment  for  costs  before  determination  of  certain  issues  an 
irregularity  which  must  be  availed  of  in  court  below;  Gerity  v.  Seeger  &  G. 
Co.  163  N.  Y.  119,  57  N.  E.  290,  holding  failure  of  attorney  securing  judgment 
upon  decision  of  referee  to  obtain  extract  from  minutes  of  court  showing  order 
of  reference,  an  irregularity  not  warranting  reversal  on  appeal ;  Ingersoll  v.  Bost- 
wick,  22  N.  Y.  426,  holding  that  irregularity  of  not  entering  judgment  for  re- 
turn of  property  or  its  value  must  be  corrected  by  motion  below  and  is 
not  ground  for  reversal  upon  appeal  on  merits;  Mitchell  v.  Mitchell,  22  N.  Y.  S. 
R.  70,  4  N.  Y.  Supp.  72,  holding  to  same  effect;  Loome  v.  Sweeney,  1  Mont.  684; 
Gallarati  y.  Orser,  27  N.  Y.  324  (dissenting  opinion), — ^upon  same  points 
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